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1  Ante,  §§  1091,  1137, 


1009 


2  Tbomp.  Corp.  §  1307.]     conditional  stock  subscriptions. 

requires  the  enterprise  to  be  completed  within  a  certain  time, 
otherwise  the  franchises  granted  to  be  null  and  void,  if  it  is  not 
completed  by  that  time  the  subscribers  are  released,  notwith- 
standing an  amendment  to  the  charter,  procured  subsequently 
to  the  contract  of  subscription,  extending  the  time,  unless  the 
subscriber  assists  in  procuring  the  amendment,  or  assents 
thereto.^ 

§  1306.  View  that  Conditional  Subscriptions  are    Void. — 

There  is  a  difference  of  opinion  on  the  question  of  the  validity 
of  a  conditional  subscription  to  the  shares  of  stock  of  corpora- 
tions organized  to  build  railroads,  or  plank  roads,  or  for  other 
public  purposes.  It  has  been  held,  in  cases  chiefly  turning  on 
the  language  of  local  statutes,  and,  for  the  most  part,  where  the 
subscriptions  were  made  prior  to  the  formation  of  the  corpora- 
tions, that  conditional  subscriptions  are  void,  because  contrary  to 
public  policy  f"^  or  to  the  charter  or  other  statute  under  which  they 
are  taken.  But  a  subscription  to  a  fund  to  be  donated  to  a  rail- 
road company, —  not  being  a  subscription  to  its  stock  —  i)rovided 
it  will  build  a  bridge  at  a  certain  point,  has  been  held  valid  and 
enforceable.^  Nor  does  this  principle  apply  to  a  condition  that 
the  subscription  shall  not  be  enforceable  until  the  full  amount 
intended  to  be  raised  shall  have  been  subscribed.  On  the  con- 
trary, such  a  condition  is  a  condition  precedent,  which  must  be 
performed  before  an  action  can  be  made  thereon.* 

§  1307.  Because  not  Concurrent  and  hence  not  Obligatory 
on  Each  at  the  Same  Time. —  The  validity  of  such  subscriptions 
has  been  denied  on  the  further  ground  that  the  contract,  in  order 
to  be  binding,  must  be  *'  concurrent  and  obligatory  on  each  at 
the  same  time."  ^     The  theory  seems  to  be  that,  as  the  corpora- 

i  Union  Hotel  Co.   r.   Hersee,    15  ^  Cumberland    Valley     R.    Co.    v. 

Huu  (N.  Y.),  371;  Ante,  §§  1273,  1296.  Baab,  9  Watts  (Pa.),  458:  s.  c.  36  Am. 

2  Butternuts  Turnp.  Co.  v.  North,  1  Dec.  132. 

nill    (N.    Y.),     518;     Macedon   Plank  *  Belfast  Ac.    R.    Co.    v.  Cottrell, 

Road  Co.  w.  Lapham,  18  Barb.  (N.  Y.)  66    Me.  185;    Belfast    &c.    R.   Co.   v. 

318;  Ft.  Edwards  &c.  Plaii?Wload  Co.  Moore,  60  Me.  561;  Penobscot  &c.  R. 

V.  Payne,  15  N.  Y.  683.     Macedon  &c.  Co.  v.  Dunn,  66  Me.  185;  post,  §  1322. 

Plank  Road  Co.  v.  Snediker,  18  B:irb.  »  Macedon  &c.   Plank   Road  Co.  v. 

(N.  Y.)  317.  Snediker,   18  Barb.   (N.  Y.)  317.     See 
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tion  is  not  yet  in  esse,  and  as  there  is  no  one  authorized  by  the 
act  of  the  legislature  under  which  the  commissioners  are  proceed- 
ing in  taking  the  subscriptions,  to  receive  them  on  any  condition 
or  on  any  other  terms  than  those  nominated  in  the  statute,  the 
annexing  of  a  condition  to  the  subscription  is  tantamount  to  a 
rejection  of  tiie  proposal  for  a  contract  made  by  the  commis- 
sioners, under  the  statutory  authority,  in  behalf  of  the  intended 
corporation.  But  this  view  does  not  seem  to  be  tenable,  and 
appears  to  have  been  abandoned  in  later  cases,  and  the  better 
view  adopted  that,  even  under  such  circumstances,  a  conditional 
subscription  is  a  contimiing  offer  until  it  is  accepted  by  the  cor- 
poration on  its  coming  into  existence,  unless  it  is  withdrawn 
before  such  acceptance.  The  better  view  is  that,  Avhen  the  offer 
is  accepted,  the  minds  of  the  parties  meet  and  the  contract  is 
complete;  that  the  acceptance,  when  it  takes  place,  constitutes 
a  sufficient  legal  consideration  for  the  engagement  on  the  part 
of  the  subscriber,  and  places  the  case  in  substantially  the  same 
situation  which  it  would  have  occupied  if  a  party  had  been  in 
existence  capable  of  accepting  the  offer  of  the  subscriber  as  and 
when  made,  which  party  had  accepted  it  at  the  time.^ 

§  1308.  Effect  of  Illegal  Conditions  :  Whether  the  Whole 
Contract  Void,  or  the  Condition  Merely.  —  The  meaning  of  the 
rule  above  stated  must  be  further  explained.  The  courts  which 
have  adopted  it  have  agreed  that  the  condition  is  void,  either 
because  not  authorized  by  the  enabling  act,  or  because  expressly 
or  impliedly  forbidden  by  it.  But  they  have  not  agreed  on  the 
question  what  shall  be  done  with  the  subscrii)tion  which  contains 
the  illegal  condition.  The  New  York  courts  hold,  as  above  seen,^ 
that  the  whole  contract  is  void.  This  releases  the  subscriber 
when  sued  for  assessments.  In  Pennsylvania,  on  the  other 
hand,  the  doctrine  is  that  a  subscription  to  the  stock  of  a  corpo- 
ration, made  before  letters-patent  are  issued  and  an  organization 
effected,  must  be  considered  absolute  and  unqualified,  and  any 

to  the  principle,  Utica  &c.  R.   Co.  v.  Troy  Academy  v.  Nelson,  24  Vt.  189; 

Brinckerhoff,  21  Wend.    (N.   Y.)  139;  ante,    §  1204.     See    to    the  principle, 

s.  c.  34  Am.  Dec.  220.  Boston    &c.    Railroad    v.    Bartlett,  3 

i  Connecticut  &c.  E.  Co.  v.  Bailey,  Cush.  (Mass.)  224. 
24  Vt.  465,  478;  ».  c.  58  Am.  Dec.  181;  2  ^^^g^  §  jsqg. 
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conclitiou  attached  thereto  is  void.  Commissioners  have  no 
authority  to  raise  conditional  subscriptions.  If  they  do,  the 
subscription  is  valid  and  binding,  and  the  condition  null  and 
void.^  The  courts  of  that  State  hold  that  the  agreement  is 
severable,  so  to  speak  ;  that  the  law  will  enforce  so  much  of  it  as 
is  valid,  and  discharge  so  much  of  it  as  is  invalid ;  in  other 
words,  that  it  will  discharge  the  condition,  and  enforce  the 
contract  as  an  unconditional  one.^  They  thus  drive  the  subscriber 
into  a  contract  which  he  never  made.  Whatever  reasons  may 
have  been  given  for  this  conclusion,  it  proceeds  upon  the  assump- 
tion that  the  subscriber  is  bound  to  take  notice  of  the  powers  of 
the  commissioners,  the  promoters,  or  the  agents  of  the  corpora- 
tion, who  take  the  subscription,  and  that  if,  through  ignorance 
or  otherwise,  he  inserts  in  it  a  condition  not  warranted  by  the 
law  under  which  they  proceed,  he  must  perform  the  contract  as 
an  absolute  promise.  When  it  is  considered  how  these  subscrip- 
tions have  been  obtained  in  the  past,  especially  to  the  stock  of 
railroad  companies,  the  gross  injustice  of  this  rule  is  apparent. 
Astute  agents  or  commissioners  have  been  appointed  to  canvass 
the  country,  and  they  have  been  accustomed  to  hold  out  all  sorts 
of  inducements  to  ignorant  farmers  and  others  to  get  them  to 
subscribe.  These  persons  do  not  in  fact  know,  and  have  not  the 
means  of  knowing  the  powers  under  which  such  agents  or  com- 
missioners act,  except  from  their  representations.  With  the 
concurrence  of  these  commissioners  or  agents,  they  consent  to 
subscribe  on  certain  conditions  not  in  themselves  wrong  or 
immoral,  but  not  warranted  or  even  forbidden  by  the  law 
governing  the  particular  corporation.  To  hold  them  to  such  a 
contract  while  exonerating  the  corporation  from  performing  the 
condition  is  unjustly  to  force  them  into  a  contract  which  they 

1  Boyd  0.  Peachbottom  Ry.  Co.,  90  that  a  subscription  to  tlie  stock  of  a 
Pa.  St.  li;9.  Tliat  the  s!(fe.scripa'o?i  will  railroad  coiupany,  under  the  Ptnn- 
be  treated  as  an  absolute  one,  aud  the  sylvauiaact  of  Feljruary  19,  1849,  made 
condition  discharged,  as  a  fraud  on  to  the  commissioners,  before  the  or- 
the  Commomcealth,  see  Bavington  v.  ganization  of  the  company,  upon  con- 
Pittsburgh  &,c.  R.  Co.,  34  Pa.  St.  358;  dition  that  the  road  should  be  located 


r?l8 


Bedford  R.  Co.  v.  Bowser^S  Pa.  St.  on  a  special  route,  was  to  be  deemed 

29;  Caley  v.  Phila.  &c.  R.  Co.,  80  Pa.  an  absolute  subscription,  without  rcf- 

St.  303.     Secpo.sf,  §  l."?09.  erence  to  the  condition.     Pittsburgh 

3  Thus,  it  was  held  in  that  State  &c.  R.  Co.  v.  Biggar,  ot  Pa.  St.  455. 
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never  made  or  intended  to  make.  Not  only  is  it  a  rule  of  common 
justice,  l)ut  also  of  severe  and  undeniable  logic,  that  if  A.  makes 
a  promise  to  B.  upon  a  condition  which  B.  cannot  perform,  there 
is  no  contract,  and  the  courts  have  frequently  taken  this  view.^ 
Under  this  rule  the  contract  stands  or  falls  as  an  entirety. 

§  1309.  Condition  Discharged  when  a  Fraud  on  the  Law, 
and  Contract  Absolute.  — A  well  defined  exception  exists  where 
the  condition  is,  from  its  very  nature,  a  fraud  on  the  rights  of 
other  subscribers  or  upon  the  public,  —  in  other  words,  where  it 
may  be  termed  a  fraud  on  the  law.  In  such  cases  the  illegal 
condition  is  discharged,  and  the  subscriber  is  held  as  thouo^h  he 
had  bound  himself  by  an  absolute  promise. ^  This  is  well  illus- 
trated by  a  recent  case  in  Tennessee,  where  it  was  agreed  that 
the  subscriber  to  the  stock  of  an  intended  corporation  should 
receive,  in  consideration  of  his  subscription ,  bonds  of  the  corpora- 
tion to  the  full  amount  subscribed,  secured  by  a  first  mortgage 
upon  its  property.  It  was  held  that  a  court  of  equity  would 
neither  relieve  the  subscriber  from  his  subscription  nor  compel 
the  corporation  to  perform  the  condition,  but  that  the  subscriber 
stood  absolutely  liable  to  pay  for  the  shares  subscribed,  both  a-t 
law  and  in  equity.  The  court,  speaking  through  'Mr.  Justice 
Lurton,  among  other  reasons  for  this  conclusion,  said  ;  *'  It  was 
an  arrangement  whereby  the  franchise  was  to  be  secured,  and  at 
the  same  time  deprive  the  public  of  the  security  which  by  law 
they    are   entitled   to   have,  and  upon  which  the  grant  of  the 

1  Roberts  v.  Mobile  &c.  R.  Co.,  32  fictitious  increase  of  stock  or  indebted- 
Miss- 37S.  In  a  recent  case  in  Alabama  ness  shall  be  void.  Williams  u.  Evans, 
it  is  held  that  a  contract  of  subscrip-  87  Ala.  725;  6  L.  R.  A.  218;  6  South 
tion  entered  into  upon  an  understand-  Rep.  7C2.  This  decision  necessarily 
ing  that  the  subscriber  is  to  have  five  involves  the  conclusion  that  such  a 
dollars  worth  of  stock  for  every  dollar  contract  is  void  in  its  entirety  and  is 
subscribed,  is  illegal  and  void  in  such  hence  not  assignable;  for  certainly  if 
a  sense  that  an  action  cannot  be  main-  the  law  would  merely  discharge  the 
tained  to  enforce  a  contract  for  a  sale  illegal  condition  the  subscriber  would 
of  a  portion  of  the  subscriber's  interest  have  some  right,  by  virtue  of  his  con- 
in  the  stock,  —  in  consequence  of  a  tract,  which  he  could  both  enforce 
provision  of  the  constitution  of  that  against  the  corporation  and  assign. 
State  (Ala.  Const.  Art.  U,  §  6)  that  no  See  post,  §  1319.,  last  note, 
corporation  shall  issue  stock  except  -  Post,  §§  1310,  132-1.  Bavington  o. 
for  money,  labor  done,  or  money  or  Pittsburgh  &c.  R.  Co.,  34  Pa.  St.  358. 
property    actually    received,    and    all 
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franchise  depends.  Whatever  the  real  motive  and  purpose  of 
the  promoters  of  this  arrangement  may  have  been,  its  legal  eifect, 
if  valid,  would  have  been  to  throw  all  the  risks  and  hazards  of 
the  business  upon  the  public  who  should  deal  with  it ;  while  con- 
tributors were  to  reap  all  possible  gains,  and  should  be  secured 
against  lo3s  in  the  event  the  enterprise  prove  unprofitable.  Is  a 
contract  by  which  a  corporation  agrees  to  repay  the  contributors 
of  its  capital  stock  their  several  contributions,  and  whereby 
such  contributions  are  converted  into  corporate  debts,  valid 
even  as  against  the  corporation?  Upon  what  consideration 
does  such  an  agreement  rest?  And  what  power  has  a  corpora- 
tion to  bind  itself  by  such  a  contract?"  ^  The  Supreme  Court 
of  Illinois  proceeded  upon  similar  grounds  in  a  late  case  where 
an  agreement  of  subscription  provided  that  the  subscriber  should 
pay  for  the  shares  in  installments,  and  that  when  forty  per  cent. 
of  the  par  value  should  be  paid  in,  the  shares  should  be  issued 
as  full  paid  stock.  The  court  held  that,  notwithstanding  the 
issue  of  the  certificates,  the  subscriber  was  liable  for  the  addi- 
tional sixty  per  cent.^ 

§  1310.  Explanation  of  this  Principle. —  In  an  important 
case  in  the  Supreme  Court  of  the  United  States  this  principle 
was  thus  explained  by  Mr.  Justice  Strong:  «' It  must  be  con- 
ceded that  conditions  attached  to  subscriptions  for  the  stock  of  a 
railroad  company,  made  before  its  incorporation,  have,  in  many 
cases,  been  held  to  be  void,  and  the  subscriptions  have  been 
treated  as  absolute.  The  question  respecting  their  validity  has 
most  frequently  arisen  when  the  condition  has  been  that  tho 
proposed  road  should  be  located  in  a  specified  manner,  or  over 
a  defined  line.  But  other  conditions  have  been  held  invalid,  and 
have  been  disregarded  by  the  courts.  The  reasons  for  such  a 
ruling  are  obvious,  and  they  commend  themselves  to  universal 
approval.  When  a  company  is  incorporated  under  general 
laws,  *  *  *  and  the  law  prescribes  that  a  certain  amount 
of   stock   shall    be  subscribed  before  corporate  powers  shall  be 

<r 

1  Morrow  r.  Nashville  Iron &c.  Co.,  ^  Great  Western  Telegraph  Co.    r. 

87  Tcnu,  2G2,  273;  s.  c.  3  L.  R.  A.  37;  10      Gray,  122  111.  630. 
S.  W.  Rep.  495;    5  Rail.  &  Corp.  L.  J. 
206. 
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exercised,  if  subscriptions,  obtained  before  the  organization 
was  effected,  may  be  subsequently  rendered  unavailable  l)y  con- 
ditions attached  to  them,  the  substantial  requirements  of  the 
laws  are  defeated.  The  purpose  of  such  a  requisition  is,  that  the 
State  may  be  assured  of  the  successful  prosecution  of  the  work, 
and  that  creditors  of  the  company  may  have,  to  the  extent  at 
least  of  the  required  subscription,  the  means  of  obtaining  satis- 
faction of  their  claims.  The  grunt  of  the  franchise  is,  there- 
fore, made  dependent  upon  securing  a  specified  amount  of 
capital.  If  the  subscriptions  to  the  stock  can  be  clogged  with 
such  conditions  as  to  render  it  impossible  to  collect  the  fund 
which  the  State  required  to  be  provided  before  it  would  assent 
to  the  grant  of  corporate  powers,  a  charter  might  be  obtained 
without  any  available  capital.  Conditions  attached  to  subscrip- 
tions, which,  if  valid,  lessen  the  capital  of  the  company,  thus 
depriving  the  State  of  the  secnrity  it  exacted  that  the  railroad 
would  be  built,  and  diminishing  the  means  intended  for  the  pro- 
tection of  creditors,  are  therefore  a  fraud  upon  the  grantor  of 
the  franchise,  and  upon  those  who  may  become  creditors  of  the 
corporation.  They  are  also  a  fraud  upon  unconditional  stock- 
holders, who  subscribed  to  the  stock  in  the  faith  that  capital 
sufficient  would  be  obtained  to  complete  the  projected  work,  and 
who  may  be  compelled  to  pay  their  subscriptions,  though  the 
enterprise  has  failed,  and  their  whole  investment  has  been  lo>t. 
It  is  for  these  reasons  that  such  conditions  are  denied  any 
effect."  1 

§  1311.  Parol  Conditions  Void.  —  Another  principle  is  that 
parol  conditions,  varying  the  terms  of  the  written  subscription 
and  not  involving  a  fraud  on  the  subscriber,  are  void,  and 
the  subscription  stands  as  made,^ — such,  for  instance,  as  the 

1  Burke  V.  Smith,  IG  Wall.  (U.  S.)  sissippi  &c.  R.  Co.  v.  Cross,  20  Ark. 
890,396.  The  priuciple  was  held  in-  443;  Evansville  &c.  E.  Co.  v.  Posey, 
applicable  to  the  case  in  judgment.  12  Ind.  303;  New  Albany  R.  Co.  v. 
Seejposf,  §  1319.  Fields,  10  Ind.   187;  Eakright  v.  Lo- 

2  Cunningham  v.  Edgefield  &c.  R.  gansporl  &c.  R.  Co.,  13  Ind.  404; 
Co.,  2  Head  (Tenn.),  23;  Connecticut  Clem  v.  Newcastle  &c.  R.  Co.,  9  Ind. 
&c.  R.  Co.v.  Bailey,  24  Vt.  4C5;  s.  c.  58  488;  s.  c.  68  Am.  Dec.  653;  Carlisle 
Am.  Dec.  181;  North  Carolina  R.  Co.  v.  Evausvil  c  &c.  R.  Co.,  13  Ind.  477; 
».  Leach,  4  Jones  L.  (N.  C;  310;  Mis-  Smith  v.   Tallahassee   &c.  R.  Co.,  30 
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condition  that  the  payment  should  be  made  in  land  instead  of 
money;  ^  or  that  the  subscriber  is  not  to  pay  for  the  stock,  but 
that  his  subscription  is  to  be  cancelled  ;  ^  or  that  it  is  not  to  be- 
come obligatory  unless  the  railroad  intended  to  be  built  by  the 
corporation  is  located  on  a  certain  route,^  or  completed  to  a 
CQiiain point ;  ^  or  fixing  a  time  for  ^Joiywieji^  variant  from  that 
fixed  by  the  charter.^  Nor  is  it  a  defense  to  an  action  for  calls 
tliut  the  subscription  was  procured  on  the  faith  of  another 
person  taking  stock  in  the  company,  unless  such  subscription 
was  fraudulently  procured,  and  the  subscriber  has  not  failed 
promptly  to  repudiate  the  fraud  upon  discovery  of  it.^  The 
foregoing  rule  is  founded  on  the  principle  which  forbids  the 
admission  of  parol  evidence  to  vary  or  contradict  written  con- 
tracts.^    It  rests  on  the  stronger  ground  that  such  conditions  are 


Ala.  650;  Kennebec  &c.  Co.  v. 
Waters,  34  Me.  369 ;  Piscataqua  Ferry 
Co.  V.  Jones,  39  N.  H.  491;  Thigpen  t?. 
Mississippi  Central  R.  Co.,  32  Miss. 
347;  Dill  v.  Wabash  &c.  R.  Co.,  21  111. 
91;  Blodgett  v.  Morrill,  20  Vt.  509; 
Minneapolis  Threshing  Machine  Co. 
V,  Davis,  40  Minn.  110;  s.  c.  12  Am. 
St.  Rep.  701;  41  N.  W.  Rep.  1026; 
Bullock  V.  Falmouth  &c.  Turnpike 
Co.,  85  Ky.  184;  Scarlett  v.  Academy 
of  Music,  46  Md.  132;  Topeka  Man. 
Co.  V.  Hale,  39  Kan.  23. 

1  Baile  v.  Calvert  &c.  Education 
Soc,  47  Md.  117. 

2  Robinson  V.Pittsburgh  &c.  R.  Co., 
32  Pa.  St.  334;  s.  c  72  Am.  Dec.  792; 
Greenville  &c.  R.  Co.  ».  Coleman,  5 
Rich.  L.  (S.  C.)  118. 

3  Callanan  v.  Judd,  23  Wis.  ,353: 
North  Carolina  &c.  R.  Co.  v.  Leach, 
4  Jones  L.  (N.  C.)  340;  Rices  v.  Plank 
Road  Co.,  30  Ala.  92. 

*  Madison  &c.  R.  Co.  v.  Stevens,  6 
Ind.  379.  In  such  a  case  it  was  said : 
•'  The  subscribers  might  have  annexed 
a  condition  to  tiie  terms  of  th)j» sub- 
scription, if  they  had  thouglit  proper 
to  do  so,  and  it  would  then  have  been 
with  the  commi.ssioucra  to  determiue 
whether  such  conditional  subscrip- 
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tions  of  stock  would  be  received; 
but,  not  having  done  so,  they  can  not, 
according  to  the  well  established  doc- 
trine on  the  subject,  allege  or  prove 
that  the  contract  was  different  from 
that  which  Is  evidenced  by  the  writ- 
ing, unless  they  can  establish  fraud 
or  mistake  iu  its  execution."  Wight 
V.  Shelby  R.  Co.  16  B.  Monr.  (Ky.)  4; 
s.  c.  63  Am.  Dec.  522.  A  railroad 
company  cannot  be  enjoined  from  col- 
lecting installments  on  subscriptions 
for  stock,  because  the  money  may  be 
expended  in  extending  the  road  be- 
yond the  county  in  which  the  stock- 
holders reside,  unless  the  contract  of 
subscription  expressly  stipulated  that 
the  money  should  be  expended  in  such 
county.  Dill  v.  Wabash  &c.  R.  Co., 
21  III.  91. 

*  Thigpen  v.  Mississippi  Central 
R.  Co.,  32  Miss.  347. 

^  Cunningham  v.  Edgefield  &c.  R. 
Co.,  2  Head  (Tcnn.),  23. 

^  Cunningham  v.  Edgefield  &c.  R. 
Co.,  2  Head  (Tenn.),  23;  Scarlett  v. 
Academy  of  Music,  46  Md.  132;  Mar- 
shall Foundry  Co.  v.  Killian,  99  N.  C. 
501 ;  s.  c.  6  Am.  St.  Rep.  639,  645 ;  Bank 
V.  Littlcjohn,  1  Dev.  &  B.  (N.  C.)  6t;3; 
Railroad  Co.  v.  Leach,  4  Jones  L.  (N. 
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ill  the  nature  of  secret  agreements  with  particular  subscrii)ers 
which  are  a  fraud  upon  other  subscribers  and  sometimes  ui)on 
the  public*  Upon  this  ground  all  secret  agreements  made  with 
particular  subscribers  at  the  time  of  their  subscription  are  dis- 
charged by  the  law,  and,  in  an  action  to  enforce  the  contract  of 
subscription,  evidence  of  such  agreements  is  not  admissible. ^  But 
where  the  promoters  enter  into  a  secret  agreement  with  a  person 
to  induce  him  to  subscribe,  it  may  be  valid  and  enforcible  as 
against  tJiem^  though  invalid  as  against  the  corporation.^  Where 
such  promises  are  made  by  agents  of  the  corporation  appointed 
to  solicit  stock  subscriptions,  and  are  contrary  to  the  charter  or 
governing  statute,  the  courts  have  also  held  them  void  for  loant 
of  power  in  such  agents  to  make  them.*  An  exception  \o  this 
principle  is  that  parol  representations  and  agreements,  made  to 
induce  a  person  to  subscribe,  may  operate  as  a,  fraud  upon  him, 
so  as  to  enable  him  to  avoid  his  subscription,  on  principles  dis- 
cussed in  a  future  chapter.* 

§  1312.  Parol  Agreements  among  Subscribers. —  Neither  is 
parol  evidence  of  agreements  with  previous  subscribers  to  the 
capital  stock,  made  at  or  before  their  signing,  and  inconsistent 
with  the  written  terms  of  their  subscription,  admissible  in  an 


C.)  340.     See  article  upon  the  subject  ^  Thus,  where  the  promoters  of  a 

by  Hon.  J.  0.  Pierce,  38  Am.  L.  Reg.  corporation  agreed  with  a  person  in 

(n.  s.)  306.  writing,   for  the  purpose  of  inducing 

1  Downey  u  White,  12  Wis.  176;  ».  him  to  sub<cribe  to  the  stock  of  the 
c.  78  Am.  Dec.  731 ;  Foy  v.  Blackstone,  company,  to  purchase  the  same  of  him 
31  111.  538;  s.  c.  83  Am.  Dec.  246.  Thus,  at  the  end  of  a  year,  it  was  held  that 
if  the  promoter  of  a  corporation  makes  the  agreement  was  not  contrary  to 
a  secret  agreement  with  a  subscriber  public  policy  in  such  a  sense  as  not  to 
to  repurchase  the  stock  subscribed,  be  enforcible  against  them,  although 
this  is  a  fraud  on  other  subscribers  other  subscribers  had  no  notice  of  it. 
ignorant  of  it,  and  the  courts  will  not  Morgan  v.  Struthers,  131  U.  S.  246;  s. 
enforce  it.  Meyer  v.  Blair,  19  Abb.  c.  9  Sup.  Ct.  Rep.  726.  To  the  same 
N.  Cas    (N.  Y.)  214.  effect,   see   Meyer  v.  Blair,  109  N.  Y. 

2  Phoenix  Warehousing  Co.  v.  Bad-  600;  s.  c.  4  Am.  St.  Rep.  600. 

ger,  6  Hun  (N.  Y.),  293;  Minneapolis  *  Thigpen  v.  Mississippi  Central  R. 

Threshing-Machine  Co.   v.  Davis,  40  Co.,  32  Miss.  347;  Ante,  §  1309. 

Minn.  110;  s.  c.    12  Am.  St.  Rep.  701 ;  ^  Post,    §1360 ««    seq.     Scarlett    «. 

41  N.  W.  Rep.  1026;  3  L.  R.  A.  796;  26  Academy  of  Music,  46  Md.  132. 
Am.  &  Eng.  Corp.  Cas.  61. 
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action  for  assessments. ^  One  reason  assigned  for  this  is,  that 
each  subscription  to  the  stock  of  a  corporation  is  an  independent 
contract,  and  in  no  way  connected  with  or  dependent  upon  the 
terms  of  agreement  of  other  subscribers  ;  in  other  words,  that  it 
is  not  a  contract  among  the  subscribers,  but  a  contract  l)et\veen 
each  subscriber  and  the  corporation  ;  and  it  has  been  held  that 
this  is  so,  although  the  subscription  w  is  taken  before  the  cor- 
poration was  organized,  but  subject  of  course  to  acceptance  or 
rejection  by  the  coporation  when  organized. ^  It  is  believed, 
however,  that,  whether  the  contract  of  subscription  is  to  be 
regarded  as  a  contract  between  each  subscriber  and  the  corpora- 
tion, or  a  contract  among  the  co-adventurers  themselves,  depends 
upon  the  language  in  which  it  is  framed  and  other  circum- 
stances.^ Another  court  has  reasoned  that  the  persons  who  sub- 
scribe to  the  capital  stock  and  participate  in  the  organization  of 
a  business  corporation,  under  the  guise  of  the  authority  con- 
ferred by  statute,  become  a  corporation  de  facto,  if  not  de  jure; 
and,  having  held  out  inducements  to  the  public  to  deal  with  and 
credit  it  upon  the  faith  of  its  chartered  capital,  they  become 
liable,  at  least  to  the  extent  of  the  capital  stock  subscribed  by 
them,  and  they  cannot  evade  that  liability  by  any  private 
or  secret  arrangement  that  may  have  been  entered  into  among 
themselves,  or  by  a  simulated  payment  of  the  stock  subscribed ; 
and  if  not  actually  paid,  it  may  be  reached  by  a  creditor  of  the 
corporation,  if  it  should  become  necessary.* 

§  1313.   Subscriptions  Made  for  Collateral  Purposes.  —  In  an 

English  case  decided  upon  like  grounds,  it  appeared  that,  in  order 
to  obtain  the  passage  of  an  act  of  Parliament  inaugurating  a  stock 
company,  it  was  necessary  to  show  to  the  House  of  Lords  that 
three-fourths  of  the  shares  had  been  subscribed;  and  that 
certain  persons  accordingly  subscribed  for  shares  in  order  to 
make   up   the  deficiency,  upon  an  agreement  that  they  should 

1  White  Hall  &c.  R.  Co.   v.  Meyers,  s  _Ante,  §  1205. 

IG   Abb.   rr.  Cn.  s.)   (N.  Y.)^Si;    La  <  Marshall  Foundry  Co.  v.  Killian, 

Grange  &c.  Plank  Road  Co.  u.  Mays,  99  N.  C.  501;  s.  c.  6  Am.  St.  Rep.  539, 
29  Mo.  C4.  54C;  poa«,  §  1550. 

'  Connecticut  &c.  R.  Co.  v.  Bailey, 
24  Vt.  4G6;  s.  c.   58  Am.  Dec.  181. 
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be  held  in  trust  for  the  company.  Suit  having  been  brouglit  by 
the  directors  for  a  call  made  upon  one  of  these  shares,  Vice- 
Chancellor  Shadwell  was  asked  to  enjoin  the  action,  on  the  ground 
that  the  subscription  was  a  mere  fraud  upon  the  legislature.  But 
he  treated  the  subscription  as  valid,  and  subsequent  proceedings, 
whereby  it  was  attempted  to  avoid  it,  were  held  void.^  So  it 
has  been  correctly  held  that  a  subscriber  cannot  plead,  when 
sought  to  be  charged  by  creditors  of  the  corporation,  th:it  he 
became  such  at  the  request  of  an  agent  of  the  company,  merely 
as  an  inducement  to  others  to  subscribe.  Such  a  proceeding  is 
alike  condemned  by  law  and  good  morals. ^  And  where,  at  the 
time  of  the  subscription,  an  agreement  was  entered  into  to  the 
effect  that  the  subscriber  might  afterwards  be  released  as  to  a 
portion  of  his  shares,  it  was  held  that,  although  as  between  the 
parties  themselves  both  instruments  would  be  construed  together 
as  parts  of  a  single  contract,  yet,  in  favor  of  innocent  persons 
deceived  by  the  fraud,  the  subscription  would  be  held  good  and 
the  agreement  of  release  void.^  "  In  the  subscription  of  each 
person,"  said  the  court,  "  every  other  subscriber  has  a  direct 
interest.  Their  respective  subscriptions  are  contributions  or 
advancements  for  a  common  object.  The  action  of  each  in  his 
subscription  may  be  suppr)sed  to  be  influenced  by  that  of  the 
others,  and  every  subscription  to  be  based  upon  the  ground  that 
the  others  are  what  upon  their  face  they  purport  to  be."  * 

§  1314.  Illustrations  of  Such  Subscriptions.  —  So,  the  mana- 
ger of  a  banking  companj^,  in  which  he  held  shares,  induced  a  friend,  D. , 
hving  in  the  coantry,  to  subscribe  the  company's  deed  for  one  hundred 
shares,  upon  the  understanding,  of  which  a  minute  was  entered  iu  the 
company's  books,  that  all  the  shares  that  should  not  be  transferred  by 
him  to  other  parties  should  be  transferred  for  him  by  the  directors,  and 
that  he  should  receive  nothing  nor  incur  any  liability  in  respect  of  the 

1  Mangles  v.  Grand  Collier  Dock  Davidson's  case,  3  De  G  &  S.  21; 
Co.,  10  Sim.  519.  And  see  Preston  v.  Bridger's  case,  L.  R.  9  Eq.  74;  Litch- 
Grand  Collier  Dock  Co.,  2  Rail.  C.  335.  field  Bank  v.  Church,  29  Conn.  137. 

2  Pickering  v.  Templeton,  2  Mo.  ^  White  Mountains  R.  Co.  v.  East- 
App.  425;  Downie  v.  White,    12  Wis.  man,  34  N.  11.  124,  140. 

176;    s.    c.  78    Am.  Dec.    731;    White  ^  White  Mountains  R.  Co.  r.  East- 

Mountains  R.  Co.  V.  Eastman,  34  N.  H.      man,  34  N.  H.  141,  per  Sawyer,  J. 
124;  Blodgett  i'.    Morrill,   20  Vt,  509; 
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shares.  After  disposing  of  thirty  shares,  the  purchase-money  for  which 
"was  paid  to  the  directors,  D.,  in  pursuance  of  the  arrangement,  trans- 
ferred the  remainder  back  to  the  manager,  by  assigning  them  to  him 
and  his  successors  in  office.  He  never  received  or  paid  anything  in 
respect  of  the  shares ;  and,  eight  years  after  the  last  transaction,  the 
affairs  of  the  company  were  wound  up  under  the  Joint-stock  Compa- 
nies Winding-up  Act,  1848.  It  was  held  by  Vice-Chancellor  Shadwell 
that  the  effect  of  the  transaction  was  to  hold  out  D.  as  a  partner,  to 
induce  others  to  become  members  of  the  company,  and  that  he  was 
properly  placed  on  the  list  as  a  contributory.!  -  -  -  -  And  in 
another  case,  B.,  the  local  agent  of  an  insurance  company,  being  re- 
quested by  the  manager  to  take  shares  in  order  to  induce  other  persons 
to  become  shareholders,  offered  to  apply  for  one  hundred  shares  on 
condition  that  he  should  not  be  called  upon  to  pay  anything  for  the 
shares,  but  that  all  payments  on  the  shares  should  be  deducted  out  of 
his  commission  on  shares  sold  by  him  ;  and  upon  being  told  by  the  man- 
ager of  the  company  that  he  would  ' '  be  allowed  the  privilege  of 
paying  them  up  as  convenient,"  he  sent  in  a  formal  application  for  one 
hundred  shares,  which  were  duly  allotted  to  him,  and  he  was  informed  of 
the  allotment,  and  he  was  registered  as  the  holder  of  the  shares ;  but  he 
never  paid  any  money  on  apphcation  or  allotment,  or  any  calls.  The 
vice-chancellor  held  that  the  deliberate  representation  to  others  that  he 
was  a  shareholder,  when,  according  to  his  own  view,  he  was  not  really 
a  shareholder,  for  the  purpose  of  inducing  them  to  take  shares,  was  a 
false  representation,  according  to  his  own  statement  of  his  case,  which, 
as  between  himself  and  the  other  shareholders,  precluded  him  from  the 
right  to  denj'  that  he  was  what  he  represented  himself  to  be.^ 

§  1315.  Contemporaneous  Parol  Declarations. —  Upon  like 
grounds,  parol  declarations  of  officers  of  a  company^  made  on 
public  occasions,  if  admissible  at  all  to  iuvalidate  a  stock  sub- 
scri[)tioii,  cannot  avail  a  subscriber  who  does  not  show  that  such 
declarations  amounted  to  fraud  on  the  part  of  the  company, 
inducing  error  on  his  purt  when  he  subscribed.^ 

^  Davidson's  Case,  3  De  G.  &  S.  21.  Edgefield  &c.  R.  Co.,  2  Head  (Tenn.), 

2  Bridser's  Case,  L.  R.  9  Eq.  74.  23.     Especially  where  It  is  not  showa 

3  Vicksburg  &c.  R.  Co.  v.  McKeau,  that  such  declarations  influenced  the 
12  La.  An.  638;  Martin  v.  PBWBacola  subscriber  in  making  his  subscription. 
R.  Co.,  8  Fla.  370;  s.  c.  73  Am.  Dec.  Smith  v.  Tallahassee  Branch  &c.  Co., 
713.     Compare  Mississippi  &c.  R.  Co.  30  Ala.  650. 

V.  Cross,  20  Ark.  443;  Cunningham  v. 
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§  1316.   Collateral  Agreements  with  Third  Persons.  —  For 

stronger  reasons,  collateral  agreements  vi\\.h.tlnrd persons  whereby 
the  subscriber  is  induced  to  become  such, —  as  an  agreement  to 
take  his  shares  off  his  hands, —  will  not  afford  ground  of  releasing 
him  from  his  liability  as  a  stockholder,^  —  though  evidence  of 
such  agreement  may  be  admissible  in  an  action  for  assessments, 
for  the  purpose  of  showing /Vaw J. ^ 

§  1317.  View  that  Conditions  in  Subscriptions  not  Contrary 
to  Public  Policy. —  It  is  difficult  to  support  the  view  taken  by 
some  of  the  courts,^  that  subscriptions  to  the  capital  stock  of 
corporations,  organized  to  promote  works  of  public  utility,  are 
contrary  to  public  policy,  when  made  to  depend  upon  the  com- 
pliance with  some  condition, —  such  as  the  location  of  the  pro- 
posed road  on  a  particular  route,  or  extending  it  to  a  particular 
place.  This  view  has  been  rejected  in  other  States,*  and  the 
better  view  adopted  in  its  stead  that  conditional  subscriptions 
may  be  received  by  a  company  when  not  forbidden  by  the 
charter,  and  that  on  the  performance  of  the  conditions,  they 
become  absolute.^ 

§  1318,     Illustrations  of  Good  Conditional  Subscriptions.  — 

In  addition  to  the  other  iilustrations  given  in  this  chapter,  we  find  that 
subscriptions  to  the  stock  of  plank  road  companies,^  aud  railroad  com- 
panies,' have  been  upheld  where  they  have  been  made  on  condition  of 
the  road  being  located  on  a  certain  route.  -  -  -  -  So,  a  subscrip- 
tion for  stock  in  a  railroad,  made  upon  condition  that  it  shall  not  be 
payable  until  needed  for  the  construction  of  a  certain  portion  of  the 

1  Stutz  V.    Handley,    41   Fed.   Rep.  Am.  Dec.  365;    Branham  r.  Record,  42 
531.  Ind.  181,  199;  Jacks  v.  Helena,  41  Ark. 

2  Danbury  &c.  R.  Co.  v.  Wilson,  22  213;  Coyote  Gold  &c.  Co.  v.  Ruble,  8 
Conn.  435.  Or.  284. 

3  Ante,  §  1309.  *  Chamberlain  v.  Painesville  &c.  R. 
*  McMillan  v.  Maysvllle  &c.  R.  Co.,      Co.,  15  Ohio  St.  225;  Ashtabula  &c.  R. 

15  B.  Monr.  (Ky.)  235;  s.  c.  61  Am.  Co.  v.  Smith,  15  Ohio  St.  328;  Frank- 
Dec.  181;  Henderson  &c.  R.  Co.  v.  lin  College  v.  Hurlburt,  28  Ind.  344; 
Leavell,  16  B.  Monr.  (Ky.)  364;  Tagg-  Topeka  &c.  Co.  v.  Cummings,  3  Kan. 
art  V.  Western  Maryland  R.  Co.,  24  55.  Compare  Pittsburgh  &c.  R.  Co.  v. 
Md.  563;  s.  c.  89  Am.  Dec.  760,  770;  Plumraer,  37  Pa.  St.  413. 
New  Albany  &c.  R.  Co.  u.  XlcCormick,  ^  Rhey  v.  Ebensburg  &c.  Plank 
10  Ind.  499;  s.  c.  71  Am.  Dec.  337;  Road  Co.,  27  Pa.  St.  261. 
Keller  v.  Johnson,  11  Ind.  337;  s.  c.  71  ^  See  ante,  §  1285  et  srq. 
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road,  and  that  the  amount  paid  shall  be  applied  solely  to  such  construc- 
tion, has  been  held  not  void  as  against  public  policy.^  -  -  -  -  In 
another  case  a  form  was  prescribed  by  the  charter  of  a  railroad  com- 
pany in  which  subscriptions  to  stock  should  be  taken,  and  it  was  fur- 
ther provided  that  the  company  should  have  all  the  powers  incident  to  a 
corporation  at  common  law.  A  subscription  followed  the  language  of 
the  form,  and  contained  additional  stipulations,  not  inconsistent  with 
those  prescribed  by  the  form,  which  would  have  been  competent  at 
common  law  for  the  parties  to  make.     The  subscription  was  held  valid. ^ 

-  -  -  -  In  a  doubtful  case  in  Kansas  it  appeared  that  H.  delivered 
to  a  corporation  $200,  and  took  the  following  writing  signed  by  the  agent 
and  the  president  thereof:  "  H.  has  paid  into  the  grange  agency  $200 
to  be  used  as  conditional  stock,  with  the  agreement  by  the  directors  of  the 
association  that  while  it  is  used  it  shall  have  the  same  advantages  as 
other  stock,  but  that  H.  can  draw  out  said  money  at  any  time  by  giving 
30  days'  notice  to  the  agent,  in  writing."  The  court  held  that,  on  such 
notice,  H.  was  entitled  to  a  return  of  the  money  loaned.  The  expression 
"  the  same  advantages,"  did  not  make  the  mone^'' regular  capital  stock.-' 

-  -  -  -  In  a  Federal  court  case  the  president  of  a  locomotive  manu- 
facturing company  subscribed  to  the  stock  of  a  railroad  compau}'.  The 
subscription  was  for  seventy  shares  "  paj'able  in  cash,  on  the  delivery 
of  the  last  engine  of  twelve  from  the  locomotive  manufactory."  In  an 
action  for  the  amount  of  the  subscription  it  was  held  competent  for 
the  defendant  to  put  in  evidence  a  contract  made  with  his  company,  on 
the  same  day  with  the  subscription,  for  the  delivery  of  twelve  engines 
to  the  plaintiff,  and  to  show  by  parol  that  that  was  the  contract 
referred  to  in  the  subscription,  and  that  all  the  engines  had  nol  been 
delivered.'* 

§  1319.  Other  American  Cases  where  Conditional  Sub- 
scriptions have  been  Upheld.  —  A.  subscribed  a  given  amount  to 
the  capital  stock  of  a  railway  company  upon  the  expressed  condition 
that  if  B.,  a  municipal  corporation  of  which  he  was  a  citizen  and  tax- 
payer, should  subscribe  a  given  amount  to  the  capital  stock,  A.  might 
transfer  all  of  his  shares  above  a  given  amount  to  B.,  in  satisfaction  of 
his  subscription.  B.  subscribed  the  given  amount,  and  the  transfer  of 
shares  from  A.  to  B.  was  afterwards  made.  It  was  held  that  A.  was 
not  liable  to  creditors  in  respect  of  the  shares  so  transferred.  The 
transaction  being  a  fair  one,  the  fact  that  A.  was  a  director  of  the  cor- 

'  Milwaukee  &c.  R.  Co.  v.  Field,  11^"  '  Hinton  v.  Morris  Co-operative 
Wis.  340.  Society,  21  Kan.  663. 

2  Fisher  v.  EvansvUle  &c.  K.  Co.,  7  *  Rutland  &c.  R.  Co.  v.   Broker,  4 

Ind.  407.  Blatclif.  (U.  S.)  179. 
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poration  did  not  alter  the  case.^  -  -  -  -  A  conditional  agreement 
to  take  shares  has  been  upheld  when  made  before  the  fact  of  incorpora- 
tion, when  entered  into  between  the  subscriber  and  a  person  getting  up 
the  corporation  ;  such  as  in  England  would  be  called  a  "  promoter  "  of 
the  conporation  ;  the  reason  being  that  given  by  Lord  Cottenham,^  that 
an  incorporated  company  will  be  bound  by  the  agreement  of  its  individual 
members,  acting  before  incorporation  on  its  behalf,  if  the  comi)any  has 
received  the  full  benefit  of  the  consideration  for  which  the  agreement 
stipulated  in  its  behalf.  But  the  case  in  which  this  ruling  was  made, 
though  perhaps  correctly  decided  on  its  peculiar  facts,  contains  argument 
that  is  manifestly  contrary  to  sound  principles. ^ 


§  1320.  Illustrative  English    Cases. —  Before  the  existence   of 
the  Joint-stock  Companies  Act  of  1844,'*  the  English  courts  went  far  in 


1  Burke  v.  Smith,  16  Wall.  (U.  S.) 
390.  See  New  Albany  v.  Burke,  11 
Wall.  (U.  S.)  90,  96;  ante,  §  1310. 

2  Edwards  v.  Grand  Junction  R. 
Co.,  1  Myl.  &  Cr.  650,  affirming  the 
decision  of  Vice-Chancellor  Shadwell, 
in  the  same  case,  7  Sim.  337. 

3  Burrows  v.  Smith,  10  N.  Y.  550. 
In  this  case  articles  of  association  had 
been  prepared  with  the  view  of  organ- 
izing a  banking  company  under  the 
general  banking  law  of  New  York.  In 
these  articles  commissioners  were 
named  to  obtain  subscriptions  to  the 
capital  stock.  These  commissioners 
obtained  certain  subscriptions,  pay- 
able in  bonds  secured  by  mortgages 
upon  the  farms  of  the  subscribers, 
upon  the  faith  of  a  pi'omise  that  the 
bank,  when  organized,  would  advance 
the  necessary  money  to  pay  off  the 
prior  incumbrances  upon  their  lands, 
so  that  their  bonds  and  mortgages 
might  be  accepted  in  payment  of  stock. 
The  persons  named  subscribed  reg- 
ularly to  the  certificate  of  incorpora- 
tion, the  number  of  shares  taken  by 
each  being  affixed  to  his  name.  The 
bank  never  advanced  the  money  to 
these  subscribers  to  pay  off  the  prior 
mortgages  on  their  farms,  according 
to  the  condition  of  their  subscription; 
but  the  bank  did  business  for  about 


four  years,  declaring  and  paying  divi- 
dends to  its  shareholders,  but  not  pay- 
ing any  to  these  subscribers,  who 
appear  not  to  have  been  recognized  as 
such.  Meantime  the  bonds  and  mort- 
gages given  by  them  in  payment  of 
their  stock  were  held  first  by  the 
promoter  of  the  bank,  who  had  received 
them,  then  by  an  agent  of  the  comp- 
troller of  the  State,  and  then  by  tiie 
bank.  The  bank  becomiai;  insolvent, 
they  passed  into  the  hands  of  a  re- 
ceiver, who  brought  suit  on  them.  It 
appeared  that  all  the  creditors  of  the 
bank  had  been  satisfied.  The  only 
questions  arising  related,  therefore,  to 
the  rights  of  the  shareholders  inter  sese. 
It  was  held  that,  the  bank  having  failed 
to  perform  the  condition  on  which  the 
subscription  was  made,  there  was 
no  contract.  The  other  shareholders, 
whose  rights  alone  were  concerned, 
were  bound  by  the  conduct  of  the  cor- 
poration in  its  refusal  to  recognize 
these  subscribers  as  shareholders. 
The  doubt  about  the  case  consists  in 
the  fact  that  the  subscription,  on  its 
face,  was  absolute  and  regular,  and 
that  the  condition  for  the  non-per- 
formance of  which  it  was  discharged 
was  a  mere  parol  agreement  without 
doubt  unlawful.  See  aiite,  g  1308. 
<  7  &  8  Vict.  c.  110. 
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releasing  persons  ■who  had  agreed  to  take  shares  on  the  faith  of  certam 
representations  as  to  the  capital  of  the  company,  which  representations 
were  not  fulfilled,  in  cases  where  it  did  not  appear  that  creditors  had 
given  credit  on  the  faith  of  such  subscribers  being  members.  Thus, 
in  one  case  the  prospectus  of  a  company  stated  that  the  capital  would 
be  10,000  shares  of  £25  each.  Only  1,400  of  the  shares  were 
taken.  The  directors  commenced  operations  on  this  capital.  The 
defendant  had  previously  applied  for  shares,  and  paid  the  deposit 
thereon.  After  building  operations  commenced,  a  call  was  made, 
which  the  defendant  paid.  On  the  trial  of  this  case  the  jury  were 
instructed  that,  without  evidence  that  the  defendant  knew  and  assented 
to  the  works  being  carried  on  with  a  smaller  capital  than  that  which  was 
originally  proposed,  he  would  not  be  bound  by  the  contract  of  the 
directors.  This  ruling  was  sustained  on  appeal,  Alderson,  B.,  sa3'ing: 
"  The  authority  given  by  the  subscribers  to  the  directors  is  a  condi- 
tional one,  depending  on  the  terms  of  the  prospectus  being  fulfilled. 
In  this  case  that  condition  had  not  been  fulfilled,  and  therefore,  the 
defendant  is  not  bound  by  the  contract  of  the  directors."  1  -  _  _  - 
But  an  allottee  who  had  paid  his  deposit  on  shares  in  a  company  which 
was  afterwards  completely  registered  under  the  above  act,  was  not, 
under  tlie  Joint-stock  Companies  Winding-up  Act,  1848,  entitled  to  be 
excluded  from  the  list  of  contributories,  on  the  ground  that  a  condition 
expressed  on  the  scrip  certificate,  that  the  capital  would  be  £10,000  in 
4,000  shares,  had  not  been  fulfilled,  and  that  2,600  shares  only  had 
been  subscribed  for.^  -  -  -  -  But  where  a  person  being  applied  to 
to  become  a  member  of  a  committee  of  a  provisionally  registered 
railway  company,  consented  by  a  letter,  with  a  postscript  to  the  effect 
that  the  acceptance  should  be  taken  subject  to  his  approval  of  the 
plans,  and  that  he  should  be  held  free  from  all  liability,  and  he  afterwards 
attended  a  meeting  at  which  the  managing  committee  was  appointed, 
it  was  held  that  the  quaUfication  contained  in  the  postscript  was  an 
integial  part  of  the  acceptance,  and  that  he  was  not  Hable  to  be  put  on 
the  list  of  contributories.  3  _  _  _  .  Where  a  person  applied  in 
writing  for  shares  in  a  joint-stock  company,  but  on  the  expressed  con- 
dition that  he  should  have  the  suppljing  of  certain  articles  required  by 
the  company,  and  the  shares  were  allotted  to  him,  but  the  company 
never  came  to  a  definite  arrangement  as  to  the  supplying  of  the  arti- 
cles, and  he    never   paid  a   deposit,  signed    articles,  nor  did  any  act 

1  Pitchford  r.  Davis,  5  Mee.  &.  \V.    ^arl  of  Mansfield's  Case,  3  De  G.  &  S. 
2.     See  ante,  §  1236.  58. 

2  Sharpus'  Case,  3  De  G.   &S.  40;  '  Robert'.s  Case,  3  De  G.  &.  S.  205; 

affirmed  on  appeal,  2  Mac.  &  G.  192. 
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amounting  to  an  unqualified  acceptance  of  the  shares,  it  "was  held  that 
he  could  not  be  made  a  contributory.^ 

§  1321.  Distinction  in  Respect  of  Conditional  Subscriptions 
Made  before  and  after  Organization.  —  In  Pennsylvania,  this 
distinction  has  been  taken  :  that  subscriptions  made  before  the 
corporation  is  organized  must  be  unconditional,  while  those  made 
afterwards  may  be  conditional.^ 

§  1332.   Condition  that  All  the  Stock  shall  be  Subscribed.  — 

As  a  general  rule,  where,  on  the  organization  of  a  corporation, 
the  number  of  shares  of  the  capital  stock  and  the  sum  to  be  paid 
for  each  share  are  agreed  upon  and  inserted  in  the  agreement  of 
subscription,  the  subscribers  are  not  bound  to  pay  their  subscrip- 
tions until  the  requisite  number  of  shares  is  filled  up  by  subscrip- 
tions.^ The  same  rule  applies  where  the  company  is  incorporated 
under  a  general  law  which  requires  that  the  amount  of  its  stock 
and  the  number  and  denomination  of  its  shares  shall  be  stated 
in  a  recorded  certificate.  Here  no  valid  assessments  can  be  made 
on  subscribers  until  the  whole  capital  stock  is  taken,  unless  there 
be  a  provision  to  that  effect,  either  in  the  recorded  certificate  or 
in  the  general  law  under  which  the  company  is  incorporated  ;  and 
in  such  a  case  the  subscription  may  be  considered  to  that  extent 
conditional.*  This  rule,  stated  in  more  general  terms,  is  that 
where  a  corporation  is  formed,  or  attempted  to  be  formed,  under 
general  statutes,  the  inchoate  proceedings  do  not  ripen  into  a  cor- 
poration until  all  the  requirements  of  the  statute,  even  the  filing 
of  the  articles  in  the  office  of  the  secretary  of  State,  are  complied 
with.  Until  this  is  done,  a  subscription  to  the  articles  is  a  mere 
proposition  to  take  the  number  of  shares  specified  of  the  capital 
stock  of  the  company  thereafter  to  be  formed,  and  is  not  a  bind- 
ing promise  to  pay.     The  obligation  is  inchoate  merely,  and  can 

1  Wood's  Case,  3  De  G.  &  J.  85.  218;  s.  c.  34  Am.  Dec.  228.     See  ante, 

2  Pittsburgh  cfec.  R.  Co.  v.  Stewart,  §§  1235,  130G,  13-'0.  This  rule,  as  Ave 
41  Pa.  St.  54,  58;  Caley  tj.  Philadel-  shall  see  (pose,  §2103)  does  not  apply 
phia  &c.  R.  Co.,  80  Pa.  St.  303;  ante,  to  the  case  of  a  company  issuing 
§  1308.  additional  shares. 

3  Cabot  &  West  Springfield  Bridge  *  Hager  v.  Cleveland,  36  Md.  476. 
V.  Chapin,  6  Cush.  (Mass.)  50.  Com-  Compare  Hughes  v.  Antietam  Co.,  34 
pare  Franklin  Ins.  Co.  v.  Hart,  31  Md.  Md.  316. 

59 ;  Crocker  v.  Crane,  21  Wend.  (N.  Y.) 
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never  become  of  force  unless  the  corporation  goes  into  effect  in 
the  mode  pointed  out  by  the  statute. ^  This  rule  and  the  reason 
on  which  it  rests  are  stronger  where  a  subscription  to  the  capital 
stock  of  a  corporation  is  made  upon  condition  that  the  company 
shall  not  be  organized,  or  shall  not  enter  upon  the  principal  object 
of  its  organization,  until  a  given  amount  of  its  stock  shall  be  sub- 
scribed. Such  condition  is  a  condition  precedent,  and  the  com- 
pany will  not  be  authorized  to  enforce  the  collection  of  such 
subscription  until  the  conditions  are  complied  with  on  its  part.'-* 
But  where  the  charter  of  a  railroad  corporation  provided  that 
the  construction  of  the  railway  should  not  be  begun  until  three- 
fourths  of  the  estimated  cost  were  subscribed  for  by  responsible 
persons,  —  it  was  held,  that  the  corporation  would  not  be  obliged 
to. show  a  compliance  with  this  provision  in  order  to  maintain  an 
action  against  a  subscriber  for  an  assessment  upon  the  stock. ^ 
Where  the  terms  of  the  subscription  required  that  seventy-five 
l^er  centum  of  the  estimated  cost  of  any  sections  of  the  railroad 
should  be  subscribed  for  by  responsible  persons  before  com- 
mencing its  construction,  it  was  held  that,  if  the  subscription  Vv'as 
obtained  in  good  faith,  assessments  would  be  valid,  although 
some  of  the  subscriptions  to  make  up  that  amount  should  turn 
out  to  be  worthless.*  It  is  obvious  that  there  may  be  conditions 
precedent  to  the  right  of  the  corporation  to  recover  upon  a  stock 
subscription,  which  will  not  be  regarded  as  conditions  precedent 
to  the  right  of  the  corporation  to  organize  and  enter  upon  the 
enjoyment  of  its  franchises.  Of  this  character  it  was  held  was  a 
provision  in  the  charter  of  a  railroad  company,  requiring  a  certain 
amount  of  stock  per  mile  to  be  subscribed  before  the  company 
went  into  operation. ° 

§  1323.  Waiver  of  this  Condition. — In  either   case,  how- 
ever, the  subscribers  may  loaive  the  condition,  and,  with  their 

1  Burt  V.  Farrar,  24  Barb.  (N.  Y.)  ^  penobscotR.  Co.  v.  White,  41  Me. 
518;  1  Redf.  Rail.,  §  18,  note  2.  512;  s.  c.  66  Am.  Dec.  257. 

2  Penobscot  &c.  R.  Co.  v.  Dunn,  30  ■»  Penobscot  &c.  R.  Co.  v.  Duramer, 
Me.  587.  See  Penobscot  &c.  R.  Co.  v.  40^Me.  172;  s.  c  63  Am.  Dec.  654. 
Duraraer,  40  Me.  172;  s.  c.  63  Am.  |»  Swartwout  v.  Michigan  &c.  R. 
Dec.  654;  Pbila.  &c.  R.  Co.  v.  Hick-  Co.,  24  Mich.  389.  Butseo  Mitcliell  v. 
man,  28  Pa.  St.  418;  R;(lp;cfieid  &.C.  Rome  &c.  R.  Co.,  17  Ga.,  574;  Wood  t>. 
R.  Co.  V.  Brash,  4:5  Conn.  86.  C.'osa  &,c.  R.  Co.,  32 Ga.  273,  201. 
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assent,  the  company  may  not  only  organize,  but  do  till  other 
things  incident  to  and  necessary  for  the  prosecution  of  the  par- 
ticular business  for  which  it  was  incorporated,  just  as  they  may 
waive  other  conditions  upon  which  their  subscriptions  may  have 
been  made.^  This  waiver  may  be  either  express,  or  implied  from 
the  acts  and  declarations  of  the  subscril)ers.  If,  knowinfy  that 
the  whole  capital  stock  has  not  been  taken,  they  attend  meetings 
of  the  company,  co-operate  in  the  votes  for  the  expenditure  of 
money  for  the  purchase  of  property,  for  the  making  of  con- 
tracts, and  for  other  acts  which  could  only  be  properly  done 
upon  the  assumption  that  the  subscribers  intended  to  proceed 
with  the  stock  partially  paid  up,  they  will  be  estopped  from 
setting  up  such  a  defense. ^ 

§  1324.  Impossible  Conditions. — It  has  been  held  that  a 
condition  in  the  stock  subscription,  providing  for  its  forfeiture, 
u[)on  giving  notice  of  an  intention  to  forfeit  at  or  before  a  date 
which  is  prior  to  the  date  of  the  subscription,  is  a  nullity,  such 
notice  being  impossible,  and  that  the  subscription  is  binding.^ 

§  1325.  Conditions    as    to    Assessability  of  Shares.  —  The 

validity  of  conditions  as  to  the  time  and  manner  of  assessing:  the 
j^hareholders  depends,  of  course,  upon  the  language  of  the  char- 
ter or  governing  statute.*  If  a  subscription  is  made  upon  a 
condition  in  this  respect  which  the  officers  of  the  corporation 
have  no  power  to  concede  to  subscribers,  then  on  sound  princi- 
ples, it  should  be  held  that  there  is  no  contract  which  will  enable 
the  corporation  to  make   and  enforce  the   assessments  at  any 

1  Post,  §  1336  be  called  and  required  by  the   presi- 

2  Hager  v.  Cleveland,  36  Md.  476.  dent  and  directors  of    the  company 
^  Racine  &c.  Bank  v.  Ayers,  12  Wis.      from  time  to  time,  the  amount  to  be 

512.  expended  upon  the  road  in  Itawamba 

<  Where  a  railroad   company  was  county,  it  was  held  that  the  president 

authorized  to  collect  installments  of  and  directors  had  no  right  to  call  for 

slock  at  such  times  as  might  be  re-  the    payment    of    such    installments, 

quired  by  its  president  and  directors,  until  it  became  requisite  to  pay  con- 

and    the    defendant    subscribed    for  tractors  for  the    construction  of  the 

shares  in  the  company,  payable  when  road   at   the    point    stated.     Roberts 

needed  for  the  payment  of  the  con-  v.  Mobile    &c.  R.   Co.,   32  Miss.  373. 

tractors  for  the  construction  of  the  See  post,  §  1351, 
road,  in  such  installments  as  should 
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other  time  or  in  any  other  manner.^  The  mere  mode  of  making^ 
the  assessment  may,  in  the  event  of  the  insolvency  of  the 
company,  be  discharged  as  not  of  the  essence  of  the  contract, 
and  instead  of  the  assessment  being  made  by  the  directors,  a 
court  of  equity  may  make  it,  and  enforce  the  collection  of  it 
through  its  receiver  for  the  benefit  of  the  creditors  of  the  cor- 
poration. This  doctrine  clearly  applies  where,  by  the  terms  of 
the  contract,  the  subscriptions  are  made  payable  upon  the  call  of 
the  company.  The  company  becoming  insolvent,  a  court  of 
equity  will  step  in  and  enforce  the  payment  of  the  amount  sub- 
scribed, although  no  call  has  l)een  made.^  This  doctrine  was 
applied  in  a  case  where  the  contract  of  subscription  and  the 
stock  certificate  expressed  the  condition  that  a  balance  of  eighty 
per  cent,  unpaid  on  the  stock  was  to  be  paid  on  the  call 
of  the  directors,  when  ordered  by  a  vote  of  a  majority  of  the  stock- 
holders themselves.  With  such  contracts  of  subscription  sub- 
sisting, most  of  the  balance  of  eighty  per  cent,  not  having  been 
called  in,  the  company  became  bankrupt,  and  its  assignee  in 
bankruptcy  proceeded  against  its  shareholders  to  enforce  calls 
made  by  the  court  of  bankruptcy.  The  stockholders  claimed 
that  they  could  not  be  made  liable  in  any  other  way  than  by  a 
call  ordered  by  a  majority  of  themselves,  as  provided  in  the  sub- 
scription contract;  that  the  authority  to  assess  could  not  bo 
delegated  so  as  to  be  effectually  exercised  by  the  court,  or  by 
any  one  else;  that  there  was  no  power  vested  in  any  court,  or 
body  of  men,  or  directors,  to  assess  the  stockholders,  unless  they 
directed  or  consented  to  it  themselves.  "  This,"  said  Hopkins, 
J.,  "  presents  certainly  a  novel  question,  being  nothing  more  nor 
less  than  a  claim  that  a  party  may  legally  and  morally  owe  a 
debt,  and  yet  frame  a  contract  so  that  its  payment  shall  be 
wholly  discretionary,  and  not  subject  to  be  enforced  in  the  courts 
without  his  consent.  It  is  not  necessary  to  decide  whether  a 
provision  of  that  kind  would  not  be  contrary  to  the  principles  of 
remedial  justice  as  between  the  parties  themselves,  and  there- 
fore void;  but  whether  so  or  not,  the  attempt  to  set  up  such  a 
defense  as  against  the  creditors  at  the  company,  who  have 
entered   into  contracts  with  it  without  knowledge  of  any  such 

1  Ante,  §  1308.  -  Curry  v.  Woodward,  53  Ala.  373.     Post,  § 
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stipuliition,  and  whose  only  metms  of  obtaining  payment  is  by 
compelling  stockholders  to  pay  the  balance  due  upon  their  stock, 
is  without  a  parallel  in  judicial  proceedings.  Such  a  scheme  I 
do  not  think  ever  has  or  ever  can  receive  the  sanction  of  the 
legislature  or  of  the  courts."  The  defense  was  accordingly 
disallowed.^ 

f  1326.  Stipulation  for  the  Payment  of  Interest  on  Stock 
Subscription.  — It  has  been  held  that  a  stipulation  for  the  pay- 
ment of  interest  on  the  amount  paid  in  on  a  stock  subscription  in 
a  railroad  company,  until  the  declaration  of  a  dividend,  does  not 
invalidate  the  subscription. ^  In  another  case  the  charter  of  a  rail- 
road corporation  provided  that  a  certain  amount  of  capital  stock 
should  be  subscribed,  before  any  assessments  should  be  made. 
The  number  of  shares  requisite  to  make  up  such  amount  was 
subscribed,  but  the  subscription  contained  a  condition  that  interest 
should  be  paid  by  the  corporation  on  all  sums  assessed  and  paid 
in,  from  the  time  of  payment  until  the  railroad  should  be  put  in 
operation.  It  was  held  that  such  condition  did  not  avoid  tho 
subscription.^ 

§  1327.  Validity  of  Conditions  as  Affected  by  the  Statute 
of  Frauds. — Where  the  attempt  is  made  to  avoid  the  contract 
of  subscription  under  the  statute  of  frauds,  on  the  ground  that 
it  is  based  upon  a  condition  not  to  be  performed  within  one  year, 
the  principle  will  api)ly  which  takes  the  case  ©ut  of  the  statute 
where  the  agreement  is  capable  of  being  performed  within  one 
year;  nor  will  the  subscriber  be  allowed  to  set  up  this  defense 
where  the  condition  has  been  performed,  although  not  within  one 
year.* 

1  Upton  V.  Hansbrough,  3  Biss.  (U.  I.  &  St.  L.  Railroad  from  Indianapolis 
S.)  117,  126.  to  the  west  Hue  of  Hendricks  county, 

2  Racine  &,c.  Bank  u.  Ayers,  12  Wis.  and  the  running  of  a  train  of  cars 
612.  thereon,  I  promise  to  pay  to  the  order 

3  Rutland  &c.  R.  Co.  v.  Thrall,  35  of  said  railroad  company,  at  the  First 
Vt  536.  National  Bank  of  Danville,  Ind.,  the 

*  Thus,  in  an  action  upon  a  sub-  sum  of  one  hundred  dollars,  without 
scription  paper,  the  complaint  set  out  any  relief  whatever  from  valuation  of 
the  contract,  which  was  as  follows:  appraisement  laws.  The  cousidera- 
"Ten  days  after  the  completion  of  the     tiou  of  this  note  is  the  construction  of 
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§  1328.  What  Amounts  to  an  Acceptance  by  the  Corpora- 
tion of  a  Subscription  upon  Condition. —  Unless  the  corpora- 
tion proposes,  by  a  prospectus,  by  the  form  of  contract  which 
it  tenders  to  subscribers,  or  otherwise,  that  the  subscription 
shall  be  on  a  certain  condition,  then  a  subscription  with  that 
condition  annexed  to  it  is  a  mere  proposal  for  a  contract,  made 
by  the  intending  subscriber  to  the  corporation,  and  must  be 
accepted  by  the  latter  in  order  to  make  it  a  contract .^  Such  an 
acceptance  must,  on  principle,  be  the  act  of  the  board  of  directors 
of  the  corporation,  either  by  the  grant  of  precedent  authority 
to  the  agent  sent  out  to  procure  the  subscription,  or  by  a  reso- 
lution passed  when  acting  as  a  board, —  or  at  least  by  their  affirma- 
tive corporate  action  showing  their  concurrence  in  the  proposal. ^ 
It  has  been  held  that  their  acceptance  of  such  a  subscription  by 
an  entry  on  the  records  of  the  corporation,  without  communicat- 
ing the  fact  of  the  acceptance  to  the  subscriber,  is  sufficient .^ 
But  this  holding  is  contrary  to  principle, —  the  rule  being  that  a 
proposal  for  a  contract  does  not  become  a  contract  until  an 
acceptance  of  it  is  affirmatively  indicated  to  the  proposer  in  some 
way,  as  by  depositing  a  letter  of  acceptance  in  the  mails,*  or  by 
forwarding  the  goods  requested,  or  the  like.  On  a  principle 
hereafter  more  fully  explained,^  the  consent  of  several  members 
of  the  board  of  directors,  acting  separately  and  not  as  a  board, 
and  not  shown  to  constitute  a  quorum,  will  not  constitute  an 
acceptance  of  such  proposal.^     But  such  an  acceptance  may  be 

said   road    as   aforesaid,   within    one  binding  on  the  plaintiff,  yet  after  the 

half  mile  of  the  town  of  Danville,  and  performance    by    the    company,    the 

the  promise  and    agreement  of   said  maker  could  not  defend  on  the  ground 

company  that,  by  means  of  said  road  that  he  alone  had  signed  the  instru- 

and  its  connections,  the  company  will  meut.     Struughan  v.  Indianapolis  &c. 

run  trains  through  from  Indianapolis  to  R.  Co..  38  Ind.  185. 

East  vSt.  Louis  within  two  years  from  '  Junction  R.  Co.  v.  Reeve,  15  Ind. 

the  first  day  of  January,  18G9;  "  dated  23G. 

November  25th,  1868,  and  signed  by  the  *  Ihid. 

defendant:  —  and  averring    perform-  ^  New  Albany  R.  Ccw.  McCormick, 

ance  within  the  time  and  in  the  manner  10  Ind.  499;  s.  c.  71  Am.  Dec.  337. 

mentioned.     It  was  held:   1.  That  the  *  Ante.,  §  1178,  32  Am.  Rep.,  p.  40, 

contract,   being    capable     of    perfor-  not^   Maclay  v.   Harvey,  90  111.  525; 

mance  within  one  year,  was  not  witli-  s.  c.  32  Am.  Dec.  35. 

in  the  statute  of    frauds.      2.    That  *  Post,  §  3795,  et  seq. 

if  the  contract    had   originally    been  «  Junction  R.  Co.  v.  Reeve,  15  Ind. 

within  the  statute,  and  then-fore  not  230 . 
1  080 


THE    CONTRACT    OF    SUBSCRIPTION.       [3  Thomp.   Coi'p.    §    1332. 

shown  hy  acts  as  well  as  by  writings  ;  and  the  subsequent  pay- 
ment by  the  subscriber  of  a  deposit  of  five  per  cent,  requii  ed  by 
the  terms  of  the  contract,  and  the  acceptance  by  the  company  of 
this  payment,  are  sufficient  evidence  of  a  concurrence  of  the 
miuds  of  the  contracting  parties.^ 

Article  II.  Effect  of  Conditions  in  Subscriptions. 


Section 

1332.  No  contract  until  valid  condi- 
tions complied  with. 
Subscribers'  right  to  notice  of  the 
performance  of  the  condition. 
Illustrations  of  the  foregoing. 
Subscription  becomes  absolute 
when  condition  performed. 

1336.  Waiver  of  the  condition. 

1337.  By  acting  as  a  stockholder. 
Other  grounds  of  estoppel. 
No  waiver  if  note  obtained  by 

fraudulent  representation  that 
condition  has  been  complied 
with. 


1333. 


1334 
1336 


1338 
1339 


Section 

1340.  Recovery     of    payment      made 

before     condition      complied 
with. 

1341.  Failure  to  carry  out  advertised 

projects. 

1342.  Condition  as  to  completion   of 

corporate  enterprise. 

1343.  Effect  of  change  of  location. 

1344.  Validity  of  condition  that  rail- 

way be  located  on  a  certain 
route. 

1345.  This  condition  complied  with  by 

"locating"     without   "con- 
structing." 


§  1332.  No  Contract  until  Valid  Conditions  Complied 
■with. — If  the  condition  is  expressed  on  the  face  of  the  sub- 
scription agreement,  and  is  valid  under  rules  and  theories  already 
discussed,  the  obligation  of  the  subscril)er  does  not  become  bind- 
ing until  the  condition  has  been  performed  by  the  corporation, 
or  2vaived  by  the  subscriber:  until  that  time  he  cannot  be  held 
to  the  liabilities  of  a  shareholder. ^  It  is  scarcely  necessary 
to  suggest  that  the  corporation  cannot  elect  to  treat  as  uneondi- 


1  Nicholas  v.  Burlington  &c.  Co.,  4 
Greene  (Iowa),  42. 

2  Fort  Miller  &c.  R.  Co.  v.  Payne, 
17  Barb.  (N.  Y.)  579;  Chase  v.  Syca- 
more &c.  R.  Co.,  38  III.  215;  Wear  v. 
Jacksonville   &c.  R.  Co.,  24    111.  593 
Burke  v.  Smith,  16  Wall.  (U.  S.)  390 
Pitchford  v.  Davis,  5   Mee.  &  W.   2 
Fox  V.  Clifton,  6  Bing.   776;  Robert's 
case,  3    Do  G.    &    S.    205;    Wood's 
case,   3  De  G.   &  J.  85;   Buffalo  &c. 
R.   Co.  V.  Pottle,  23  Barb.  21;  Mace- 
don  &c.  Plank-road  Co.  v.   Lapham, 


18  Barb.  312;  Burlington  &c.  R.  Co. 
V.  Boestler,  15  Iowa,  555;  Hen- 
derson V.  Railroad  Co.,  17  Texas, 
573;  Penobscot  &c.  R.  Co.  v.  Duin- 
mer,  40  Me.  172;  s.  c.  03  Am.  Die. 
654;  Penobscot  &c.  R.  Co.  v.  Dunn, 
39  Me.  587;  Philadelphia  &c.  R.  Co.  v. 
Hickman,  28  Pa.  St.  318;  Evansville 
&c.  R.  Co.  V.  Shearer,  10  Ind.  244; 
Jewett  V.  Lawreticeburg  &c.  R.  Co., 
10  Ind.  5.39;  New  Albany  R.  Co.  v. 
McCorraick,  10  Ind.  499;  Junction  R. 
Co.  V.  Reeve,  15  Ind.  230;  Milwaukee 
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tional  a  subscription  which  has  been  made  upon  a  valid  and  ex- 
pressed condition.^  The  English  courts  accordingly  hold  that  if 
the  application  for  shares  is  conditional  there  is  no  contract, 
although  the  allotment  is  unconditional. ^  Nor  is  it  necessary, 
within  the  meaning  of  this  rule,  that  the  expression  of  the  con- 
dition should  be  in  the  same  letter  with  the  application  for  the 
shares,  provided  they  reach  the  directors  together.^ 

§  1333.  Subscribers'  Right  to  Notice  of  the  Performance  of 
the  Condition.  —  The  subscriber  is  entitled  to  tiofice  of  the 
performance  of  the  condition  befoie  an  action  can  be  sustained 
against  him  on  his  contract,*  unless  the  act  be  one  that  carries 
notice  of  itself.^  He  will,  iiowever,  be  affected  by  a  general 
notice  to  stockholders.^ 

§  1334.  Illustrations  of  the  Foregoing.  —  Where  the  inhabitants 
of  a  township  vote  for  a  subscription  to  a  raihoad,  ou  couditiou  that  the 


E.  Co.  V.  Field,  12  Wis.  340;  Dayton 
&c.  K.  Co.  V.  Hatch,  1  Disney  (Ohio), 
84;  Roberts  v.  Mobile  &c.  R.  Co.,  32 
Miss.  373;  Brand  v.  Lawrenceville 
Branch  R.  Co.,  77  Ga.  506;  Thrasher 
V.  Pike  &c.  R.  Co.,  25  111.  393;  Bur- 
rows V.  Smith,  10  N.  Y.  650;  Char- 
lotte &c.  R.  Co.  V.  Blackely,  3  Strobh. 
(S.  C.)  245:  Eremont  Ferry  &c  Co. 
V.  Fuhrman,  8  Neb.  99;  Gait  v. 
Swain,  9  Gratt.  (Va.)  633;  s.  c.  60 
Am.  Dec.  31 1 ;  Martin  v.  I'eusacola  R. 
Co.,  8  Fla.  370;  s.  c.  73  Am.  Dec.  714; 
Brookville  &c.  Turnp.  Co.  v.  McCarty, 
8  Ind.  892;  s.  c.  65  Am.  Dec.  768; 
Norris  v.  Sweeney,  60  N.  Y.  463;  Ash- 
tabula R.  Co.  V.  Smith,  15  Oh.  St. 
328;  Mansfield  R.  Co.  v.  Stout,  26  Oh. 
St.  241;  McMillan  v.  Maysvllle  &c. 
R.  Co.,  15  B.  Jlonr.  (Ky.)  218;  Hunt 
V.  Kansas  Bridge  Co.,  11  Kan.  412; 
Ticonic  Water  Power  Co.  v.  Lang, 
63  Me.  480;  Salem  Mill  Dam  Corp.  v. 
Ropes,  G  rick.  (Mass.)  23;  People's 
Ferry  Co.  v.  Batch,  8  Gray  (Mass.), 
303;  Troy  &c.  R.  Co.  v.  Newton,  8 
Gray  (Mass.),  596;  Lail  v.  Mt.  Ster- 
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ling  Co.,  13  Bush  (Ky.),  32;  Hanover 
Junction  R.  Co.  v.  Halderaan,  82  Pa. 
St.  36.  Compare  Oldham  &c,  R. 
Co.  V.  Veazie,  39  Me.  571.  Such  sub- 
scriptions are  not  to  be  considered  in 
determining  whether  sufficient  stock 
has  been  subscribed  to  entitle  the 
corporation  to  organize  under  its 
governing  statute  and  articles  of  in- 
cor])oration,  without  proof  that  the 
condition  has  been  complied  with. 
Oskaloosa  Agricultural  Works  v. 
Parkhurst,  54  Iowa,  357. 

1  Brand  v.  Lawrenceville  Branch  R. 
Co.,  77  Ga.  506. 

2  Shackleford's  Case,  L.  R.  1  Ch. 
567;  Roger's  Case,  L.  R.  3  Ch.  637. 

3  Roger's  Case,  L.  R.  3  Ch.  637. 

*  Banet  v.  Alton  &c.  R.  Co.,  13 
111.  504 ;  Spangler  v.  Indiana  &c.  R. 
Co.,  21  111.  276;  Wear  v.  Jacksonville 
&c.  R.  Co.,  24  111,  593;  Chase  v.  Syca- 
more^c.  R.  Co.,  38  111.  218. 

''  Chase  v.  Sycamore  &c.  R.  Co., 
38  111.  218. 

<*  Nichols  V.  Burlington  &c.  Co.,  4 
Greene  (Iowa),  42.     See  post,  §  1339. 
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road  shall  be  constructed  and  its  station  built  within  a  mile  of  a  certain 
town,  it  is  no  excuse  for  non-compliance  by  the  companj^  with  such 
condition  that  its  non-performance  of  it  was  "  at  the  request  and  desire  " 
of  the  inhabitants  of  the  town  ;  for  the  power  of  the  voters  of  a  town- 
ship is  purely  statutory,  and  exhausts  itself  when  such  voters  give 
expression  at  the  polls  to  their  assent  to  or  dissent  from  the  proposed 
subscription.!  -  -  -  -  A.  subscribed  in  aid  of  a  railroad  to  be 
built.  The  company,  in  consideration  of  the  subscriptions,  agreed  to 
deposit  collaterals  to  secure  them.  After  A.  had  paid  some  installments 
of  his  subscription,  the  company  made  such  a  disposition  of  the 
collaterals  as  to  put  them  beyond  the  control  of  the  subscribers  in  the 
manner  originall}'  contemplated.  It  was  held  that  A.  was  released  from 
his  obligation. - 

§  1335.  Subscription  Becomes  Absolute  when  Condition 
Performed.  — Assuming  again  that  the  coDdition  is  valid  under 
the  rules  and  theories  already  discussed,  it  is  to  be  added  that  it 
becomes  absolute  and  binding  upon  the  subscriber  whenever  it 
is  2)er for ?ned  by  the  corporation. ^  This  must  be  especially  true 
where  the  subscription  is  made  after  the  organization  of  the  cor- 
poration. In  such  a  case  it  is  supposed  that  the  question  of  the 
poioer  of  the  corporation  to  accept  a  subscription  based  upon  the 
given  condition,  could  have  no  influence  on  the  question  of  the 
liability  of  the  subscriber ;  siace  in  general  the  doctrine  of  ultra, 
vires  can  not  be  set  up  to  defeat  a  contract  after  it  has  been  per- 
formed by  one  of  the  parties  to  it.     On  this  question  the  Court 

1  State  ex  rel.  v.  County  Court,  64  v.  Gamble,  46  la.  615;  Banet  v.  Alton 
Mo.  30.  &c.  R.  Co.,  13  III.  504;  Penobscot  &c. 

2  Reusens  v.  Mexican  Nat.  Con-  R.  Co.  v.  Dunn,  39  Me.  587;  Central 
struction  Co.,  22  Fed.  Rep.  522.  Tump.   Corp.   v.   Valentine,  10  Pick. 

3  Franklin  College  v.  Hurlburt,  28  (Mass.)  142;  Swartwout  v.  Michigan 
Ind.344;  Topeka  &c.  Co.  r.  Cummings,  &c.  R.  Co.,  24  Mich.  389;  Burrows  v. 
3  Kan.  55;  St.  Charles  Manuf.  Co.  y.  Smith,  10  N.  Y.  550;  Dorris  v. 
Biitton,  2  Mo.  App.  290;  McGinnis  t7.  Sweeney,  60  N.  Y.  463;  Hamilton  &c. 
Kortkamp,  24  Mo,  App.  378;  Taggart  Plank  Road  Co.  v.  Rice,  7  Barb.  (N.  Y.) 
V.  Western  Maryland  R.  Co  ,  24  Md.  157;  Chamberlain©.  Painesville  &c.  R. 
563;  s.  c.  89  Am.  Dec.  7G0;  Santa  Cruz  Co.,  15  Oh.  St.  225;  Ashtabula  &c.  R. 
R.  Co.  V.  Schwartz,  53Cal.  lOG;  Evans-  Co.  v.  Smith,  15  Oh.  St.  328;  Spartan- 
ville  &c.  R.  Co.  V.  Shearer,  10  Ind.  burg  &c.  R.  Co.  v.  De  Graffenreid,  12 
244;  Jewett  r.  Lawrenceburg  &c.  R.  Rich.  L.  (S.  C.)  675;  s.  c.  78  Am.  Dec. 
Co.,  10  Ind.  539;  Junction  R.  Co.  v.  476;  Lowe  v.  Railroad  Co.,  1  Head 
Reeve,  15  Ind.  236;  Indianapolis  &c.  R.  (Tenn.),  659. 

Co.  V.  Holmes,  101  Ind.  352;   Merrill 
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of  Appeals  of  Maryland  have  observed:  "If  the  corporation, 
after  organization,  may  dispose  of  their  stock  without  limitation, 
except  so  far  as  expressly  restrained  by  their  charter,  and  a 
conditional  agreement  when  accepted  is  equivalent  to  an  absolute 
contract,  it  would  seem  a  necessary  consequence  that  all  con- 
tracts for  stock  in  consideration  ol'  a  particular  location,  when 
complied  with  by  the  company,  would  be  as  binding  on  both 
parties  as  if  the  contract  had  been  absolute  and  unconditional. 
For,  however  adverse  to  public  policy  such  conditions  prior  to 
the  formation  of  the  corporation,  the  location  and  construction 
of  the  road  are  the  peculiar  province  and  duty  of  the  president 
and  directors,  and  a  contract  made  by  them  in  execution  of  their 
corporate  powers  must  be  presumed  to  be  made  in  promotion 
of  the  public  interest,  unless  shown  to  the  contrary."  ^  On  this 
theory  it  has  been  held  that  a  subscription  to  the  capital  stock  of 
a  railroad  company,  the  payment  of  which  is  made  dependent 
upon  completion  of  a  part  of  its  road,  may  be  enforced  when 
such  conditions  have  been  complied  with,  although  at  the  time 
of  the  subscription  the  company  was  without  corporate  capacit}^ 
to  receive  it,  because  it  had  not  fulfilled  the  requirements  of  the 
statute  by  expending  the  necessary  precentage  of  its  authorized 
capital  in  the  construction  of  its  road,  or  obtained  the  necessary 
amount  of  subscriptions  to  its  capital  stock. ^ 

§  1336.  Waiver  of  the  Condition.  —  Of  course  the  subscriber 
may  subsequently  waive  the  condition  and  bind  himself  abso- 
lutely;^ and  it  has  been  held  that  this  is  done  by  executing 
2i promissory  nota  for  the  amount  for  which  he  has  subscribed;  * 
or  by  delivering  an  absolute  deed  in  'payment  where  the  sub- 
scription is  paj'able  in  landJ"  So,  it  has  been  held  that  the  giving 
by  the  subscriber  of  his  promissory  note  for  an  unpaid  balance  of 
his  subscription,  and  his  taking  therefor  the  company's  receipt, 

*  Taggart  r.  Western  Maryland  R.  Ind.    603;     Compare    Henderson  &c. 

Co.,  24  Md.  563;  s.  c.  89  Am.  Dec.  760,  R.  Co.  v.  Mass,  2  Duv.  (Ky.)  242. 
opinion  by  Bowie,  C.  J.  *  O'Donald  v.   Evansville    &c.    R. 

2  Armstroiii;;  v.  Karshner,  47  Oh.  St.  Co.,  14  Ind.  259.     Compare  Miller  v, 

276;  s.  c.  24  N.  K.  Kcp.  897;  44  Am.  &  White,  ^lackf.  (Ind.)  491. 
Eng.  Corp.  Cas.  238.  ^  Parks  v.  Evansville  &c.   R.  Co., 

8  Slipher  v.  Earhart,  83    Ind,  173;  23  Ind.  667. 
Evansville  &c.  R.  R.  Co.  v.  Dunn,  17 
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stipulating  that,  when  paid,  the  amount  of  tlie  note  should  be 
applied  on  his  stock,  '\^  prima  facie  ^  a  waiver  of  conditions  pre- 
cedent.^ On  the  other  hand,  it  has  been  held  that  the  giving  by 
the  suliscriber  of  his  promissory  note  for  his  subscription  does 
not  waive  a  condition  subsequent  thereon,  unless  such  was  the 
intention  of  the  parties,  —  the  court  saying:  "  No  doubt,  if  it 
was  the  intention  of  the  parties  to  waive  the  condition,  effect 
should  be  given  to  such  intention ;  but  the  facts  as  shown  do  not 
of  themselves  amount  to  such  a  waiver. "^  So,  \t  part  of  a  con- 
ditional subscription  has  become  due  by  performance  of  the 
condition,  a  postponement  of  its  payment  is  sufficient  considera- 
tion for  a  note  given  by  the  subscriber  by  which  he  promises 
unconditionally  to  pay  the  whole  at  a  future  day,  and  at  a  time 
before  the  residue  would  have  been  due  by  the  original  terms  of 
the  subscription.^ 

§  1337.  By  Acting  as  a  Stockholder.  —  We  have  already 
seen*  that,  assuming  the  condition  to  be  valid  within  the  rules 
and  theories  already  discussed,  the  subscriber  is  not  a  stock- 
holder until  the  condition  is  complied  with  by  the  corporation. 
But  suppose  he  acts  as  a  stockholder,  prior  to  that  time:  this  will 
be  a  conclusive  waiver  of  his  right  to  insist  upon  the  performance 
of  the  condition,  on  the  principle  of  estoppel,  hereafter  discussed. 
Thus,  although  a  subscription  paper  be  expressed  to  be  upon  con- 
dition that  a  specific  sum  shall  be  raised,  yet  if  a  subscriber 
cooperates  in  prosecuting  the  enterprise  and  incurring  liabilities 
with  knowledge  that  the  full  amount  has  not  been  subscribed, 
this  act  operates  as  a  waiver  of  the  condition.^  It  was  held  that 
such  a  waiver  had  taken  place  where  the  subscriber  paid  the  first 
installment  due  on  his  subscription,  voted  at  a  corporate  election 
in  right  of  all  the  shares  for  which  he  had  subscribed,  and  acted 

^  Chamberlain  v.  Painesville  «fec.  R.  cussed  in  15  Am.  &  Eng.  Corp.  Cas. 

Co.,  15  Oh.  St.  225.  635,  n. 

2  Parker  v.  Thomas,  19  Ind.  213;  s.  ^  Henderson  &c.  R.  Co.  v.  Mass,  2 

c.   81  Am.    Dec.   385,   391.     Compare  Duv,  (Ky.)  242. 
Keller  v.  Johnson,  11  Ind.  337;  s.  c.  71  *  Ante,  §  1332. 

Am.  Dec.  355;  Taylor  i).  Fletcher,    16  ^  Hutchins  v.  Smith,  46  Barb.  (N. 

Ind.  80.     The  subject  of  the  waiver  by  Y,)    235;    Reformed    &c.    Church    v. 

the  subscriberof  conditions  precedent  Brown,  17  How.  Pr.  (N.  Y.)  287. 
in  his  contract  of  subscription  is  dis- 
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as  an  officer  of  the  company.^  This  effect  has  been  ascribed  to 
the  act  of  the  subscriber  in  serving  as  a  director,  where  to  his 
subscription  were  annexed  the  words,  **  To  be  expended  between 
the  Connecticut  River  and  the  east  line  of  the  State."  ^  On  this 
principle,  where  the  defendants  subscribed  for  additional  stock 
in  an  iron  company,  and  at  a  stockholders'  meeting  it  was  agreed 
that  such  additional  subscription  should  not  be  called  in  until  the 
furnace  was  put  in  blast ;  but  subsequently  the  directors,  by  an 
agreement  of  the  stockholders,  among  them  the  defendants,  leased 
the  furnace  to  B.,  who  put  it  in  blast ;  and  the  furnace  was  sold 
at  sheriff's  sale  by  creditors  of  the  company,  who  brought  suit 
against  the  defendants  to  recover  their  unpaid  subscriptions,  —  it 
was  held  that,  as  the  defendants  agreed  to  the  leasing  of  the 
fnrnace,  they  ioaived  the  condition  upon  which  the  subscriptions 
were  to  be  paid,  and  were  liable  for  the  whole  amount.^ 

§  133S.  Other  Grounds  of  Estoppel.  —  Other  grounds  of 
estoppel  against  the  subscriber  may  be  raised  under  the  facts  of 
particular  cases.  Where  a  commissioner,  appointed  to  receive 
subscriptions  to  the  stock  of  a  railroad  company,  subscribed  for 
shares  in  his  own  name,  and  united  with  the  other  commissioners 
in  a  certificate  to  the  governor,  on  which  letters-patent  were 
issued,  reciting  that  the  subscriptions  *'  were  in  all  respects  made 
and  taken  in  good  faith,  and  agreeably  to  the  provisions  and  re- 
quirements of  the  acts  of  assembly,  and  the  laws  of  the  com- 
monwealth," —  it  was  held  that  he  was  estopped,  in  an  action  to 
recover  such  snbscription,  from  showing  that  it  was  made  on  a 
condition,  that  had  not  been  complied  with,  as  to  locating  the 
road ;  but  the  conclusion  of  the  court  was  rested  partly  on  the 
view  that  the  subscription  itself  was  void,  as  being  a  fraud  on 
the  commonwealth,  as  well  as  upon  unconditional  subscribers.* 

1  Dayton  &c,  R.  Co.  v.  Hatch,  1  Dis-  mington  &c.  R.  Co.  v.  Robeson,  5 
ncy  (Ohio),  8+.  Ired.  L.  (N.  C.)  301;  Mirick  v.  French, 

2  Lane  v.  Brainard,  30  Conn.  5t;5;  2  Gray  (Mass.),  420;  Compare  Con- 
Morrow  V.  Nashville  Iron  &c.  Co.,  87;  verse  v.  Hood,  149  Mass.  471;  s.  c.  31 
Tenn.  262;  s.  c.  10  S.  W.  Rep.  495;  3  N.  E.  R<^  878. 

Pickle,  2C2 ;  3  L.  R.  A.  37.  <  Baviugton  v.  Pittsburgh  &c.  R.  Co., 

3  Mack's  Appeal  (Pa.)  7  Atl.   Rep.      34  Pa.  St.  358;  Ante,  §§  1306, 1309. 
481;  5  Cent.  Rep.  186.    See  also  Wil- 
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§  1339.  No  Waiver  if  Note  Obtained  by  Fraudulent  Repre- 
sentation that  Condition  lias  been  Complied  with.  —  There  is 
a  view,  as  already  seen,^  that  the  subscriber  is  entitled  to  notice 
from  the  corporation  of  the  performance  of  the  condition.  If, 
through  its  agents,  it  notifies  the  subscriber  that  the  condition  has 
been  performed  when  such  is  not  the  fact,  the  giving  by  him  of 
an  absolute  note  for  his  subscription  on  the  faith  of  this  notifica- 
tion will  not  be  deemed  a  waiver  of  the  condition;  but  the  note 
will  be  voidable  at  his  election,  on  the  ground  of  having  been  ob- 
tained from  him  by  fraud  and  false  representations.^ 

§  1340.  Recovery  of  Payment  Made  before  Condition  Com- 
plied with.  —  As  the  making  of  payment  or  the  giving  of  an 
absolute  promise  to  pay  before  the  condition  is  complied  with,  is 
a  zvaiver  of  it,^  the  subscriber  cannot  recover  such  payments 
from  the  corporation,  provided  they  are  voluntarily  made.* 

§  1341.  Failure  to  Carry  out  Advertised  Projects.  —  A  dis- 
tinction must  be  taken  between  a  condition  precedent  in  a  contract 
of  subscription  and  a  failure  of  the  corporation  to  carry  out 
projects  announced  in  its  prospectus,  by  means  of  which  it  has 
induced  subscriptions.  The  mere  failure  of  the  company  to 
carry  ont  such  a  project  will  not,  of  course,  avoid  a  subscription, 
or  entitle  him  to  maintain  an  action  to  recover  it  back;  but  to 
warrant  such  an  action  he  nmst  show  some  misreijresentadon  or 
frauds  or  such  an  entire  failure  in  the  object  and  purpose  of  the 

1  Ante,  §  1333.  company  sued  for  the  cash  subscrip- 

2  Taylor  v.  Fletcher,  15  Ind.  80.  tiou,  and  were  proceeding  to  enforce 

3  A>ite,  §  1336.  their  judgment  before  the  road  was 
<  Davenport  &c.  R.  Co.  v.  Rogers,  completed,  whereupon  A.  sued  to  re- 

39  Iowa,  298.  A  decision  of  the  Su-  cover  his  farm,  averring  a  tender  of 
preme  Court  of  Indiana  seems  hard  to  the  stocli  given  for  it.  It  was  held 
reconcile  with  these  principles,  or  that,  A.,  having  made  no  resistance,  on 
with  any  other  except  a  desire  to  let  the  ground  of  tlie  promise,  to  the  suit 
out  of  a  bad  bargain  a  farmer  who  had  for  the  first  subscription,  was  not  en- 
been  Imposed  upon.  A.  made  a  cash  titled  to  a  rescission  of  the  contract; 
8ubscrii)tion  for  stock  in  a  railway  but  that  the  company,  having  broiicn 
company;  afterwards,  induced  by  the  its  contract,  was  liable  to  a  suit  for 
promise  of  the  company's  agent  that  damages  for  the  recovery,  of  which 
this  cash  subscription  should  not  be  this  complaint  contained  sufficient 
called  in  until  after  completion  of  the  facts.  Scarce  v.  Indiana  &c.  R.  Co., 
road,  he    subscribed    his    farm;    the  17  Ind.  193. 

1037 


2  Thomp,  Corp.  §  1343.]     conditional  stock  subscriptions. 

company,  as  amounts  to  a  virtual  dissolution.^  So,  it  has  been 
held  that  i^roof  that  promoters  of  a  railroad  scheme  made  public 
speeches  in  which  they  guaranteed  that  the  route  would  pass 
near  a  certain  tract,  and  that  it  deviated  therefrom,  will  not  dis- 
charge one  who  has  subscribed  in  reliance  on  such  statement, 
unless  Q.  fraudulent  intent  be  established.^ 

§  1342.  Condition  as  to  Completion  of  Corporate  Enter- 
prise.—  On  a  theory  similar  to  the  above,  it  is  generally  held 
that  a  condition  as  to  the  time  of  the  completion  of  the  enterprise 
will  not  be  regarded  as  a  condition  i^recedent^  to  be  performed  by 
the  company  before  it  can  collect  the  subscription,  unless  the 
contract  says  so  in  express  terms.  The  reason  is,  that  the  very 
object  of  the  subscription  is  to  raise  funds  for  the  carrying  out 
of  this  enterprise,  and  hence  such  a  construction  of  the  contract 
would  defeat  its  main  purpose  and  make  it  nugatory.^  But  of 
course,  parties  make  their  own  contracts,  and  the  courts  do  not 
make  contracts  for  them;  and  therefore  if  a  subscriber  to  the 
stock  of  a  railroad  company  expressly  stipulates  that  his  sub- 
scri[)tion  is  only  to  be  payable  when  the  road  is  completed  to  or 
through  certain  lands  in  a  specified  locality,  there  can  be  no 
recovery  on  the  contract  until  it  is  so  completed.* 

§  1343.  Effect  of  Change  of  Liocation.  — But  it  is  plain  that 
the  foregoing  rule,  while  perhaps  an  unavoidable  interpretation 

^  Kelsey  V.  Northern  Light  Oil  Co.,  was    held    that    an  averment   "that, 

54  Barb.  (N.  Y.),  111.  accepting  and  acting  on  said  agree- 

2  Braddock  v.  Philadelphia  &c.  R.  ment  and  subscription,  said  company 

Co.,  45  N.  J.  L.  3C3.  did  construct  and  buiid  such  railroad, 

'  Johnson  V.  Kessler,  76  Iowa,  411 ;  and  that   the  same  was   so  far  com- 

s.  c.  41  N.  W.  Rep.   57;    Armstrong  v.  pleted  in  accordance  with  said  con- 

Karshner,  44  Oh.  St.  27C;  s.  c.  24N.E-  tract  and  agreement  that,  on"   &c., 

Hep.  897;  44  Ara.&Eng.Corp.  Cus.238.  "  the  same  was  ready  for  running  cars 

See  for  a  statement  of  the  principle,  thereon  through    said  county,"  was 

McGinnis  v.   Kortkamp,  24  Mo.  App.  not  a  sufficient  averment  of  perform- 

378.  ance  of  the  conditions  of  tlie  contract 

••  In  a  suit  on  a  contract  to  pay  to  a  to  entitle  the  plaintiff  to  recover, 
railroad  company  a  certain  sum  of  Hayes  v^Braiiliam,  36  Ind.  219.  Corn- 
money  when  its  road  should  be  com-  pare  Cedar  Falls  &c.  II.  Co.  v.  Rich, 
pleted  through  a  particular  county;  33  fowa,  113;  Swartwout  v.  Michigan 
provided  it  should  pass  through  cer-  &c.  R.  Co.,  24  Mich.  389. 
tain  lands  in  a  specifled  locality,  it 
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of  the  contract,  may  open  the  door  to  great  frauds  upon  rural 
subscribers.  The  directors  may  pass  a  resolution  makin<T  an 
ostensible  or  sham  location,  so  as  to  comply  with  the  conditions 
of  particular  subscriptions,  and  may  after  enforcing  the  collec- 
tion of  the  subscriptions,  change  the  location.  This,  it  would 
seem,  would  create  a  failure  of  the  consideration  of  the  contract 
by  matter  subsequent,  such  as  would  entitle  the  subscriber  to 
maintain  an  action  to  recover  what  he  had  paid  thereunder  upon 
tendering  back  his  stock  certificates;  and,  as  already  seen  the 
principle  does  not  apply  in  cases  oi  fraud} 

§  1344.  Validity  of  Condition  tbat  Railway  be  liOcated  on  a 
Certain  Route.  —  The  courts  have  frequently  held  that  a  condi- 
tion annexed  to  a  subscription  to  the  stock  of  a  railroad  com- 
pany that  it  shall  be  located  on  a  given  route  is  a  valid  condition 
precedent^  so  that  the  company  caunot  enforce  the  payment  of 
the  subscription  without  showing  that  the  road  has  been  so 
located.^  But,  as  already  seen,^  there  is  a  limited  view  that  such 
a  contract  of  subscription  with  such  a  condition  annexed  is  void 
and  valueless  for  want  of  mutuality.* 

§  1345.  This  Condition  Complied  with  by  *«LiOcating»* 
■without  *'  Constructing.'*  —  There  is  a  consensus  of  judicial 
opinion  to  the  point  that  sucb  a  condition  is  complied  with  by 
permanently  locating  the  road  on  the  prescribed  route,  although 
it  has  not  been  constructed  or  completed  on  that  route  at  the  time 
wlien  the  payment  of  the  subscription  is  demanded.  It  has  been 
so  held  where  the  condition  was  that  the  road  should  "  pass" 
through  a  certain  county  on  a  certain  designated  route  ;^  or  be 
'''■located'^   to   a  designated  point;^  or  eYQn '^  located  and  con- 

^  2  Ante,  §  1341.  Cormick,  10  Ind.499;  s.  c.  71  Am.  Dec. 

2  Jacks    V.    Helena,    41   Ark.  213;  837,  and  cases  in  next  section. 
McMillan  v.  Maysville  &c.  R.  Co.,  15  s  ^nte,  §  1307. 

B.  Monr.  (Ky.)  218;  s.  c.  16  Am  Dec.  ^  Macedon  &c.   Plank  Road  Co.  v. 

181;  Racine  &c.  Bank  v.Ayres,  12  Wis.  Sncdiker,  18  Barb.  (N.  Y.)  317. 
512;  Brownlee  v.  Ohio  &c.  R.  Co.,  18  &  North  Missouri  R.  Co.  v.  Winkler, 

Ind.  68;  Evansvi'le  R.  Co.  v.  Shearer,  29  Mo.  318. 

10    Ind.  244;    Jewett    v.    Lawrence-  ^  McMillan  v.  Maysville  «&c.  R.  Co., 

burg  R.  Co.,    10  Ind.  539.    To  similar  15  B.  Monr.  (Ky.)  218;  s.   c.  61  Am. 

effect,  Martin  ».  Pensacola&c.  R.  Co.,  Dec.   181.     Compare  Missouri  &c.  B. 

8  Fla.  371;  New  Albany  R.  Co.  v.  Mc-  Co.  v.  Thompson,  24  Kan.  178. 
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structed  "  on  a  certain  route  ;i  or  ^*  permanently  located  and  con- 
structed^' through  a  certain  town.^  In  all  such  cases  the 
permanent  or  final  location  of  the  road  which  the  contract  con- 
templates is  the  adoption  hy  the  directors  of  the  route  named, 
and  the  contract  is  not  broken  until  a  different  route  is  after- 
wards adopted. 2  The  reason  for  this  interpretation  of  the 
contract  is  that  stated  in  a  preceding  section*  that  the  under- 
taking must  be  construed  so  as  to  give  effect  to  its  main  object, 
namely,  the  construction  of  the  road.  The  postponement  of 
payment  until  the  work  should  be  finished  is  regarded  as  incon- 
sistent with  the  very  end  to  be  accomplished  by  the  subscription, 
and  hence  is  not  within  the  intention  of  the  parties  to  the  con- 
tract. It  has  been  held  that  notes  given  by  a  subscriber  for 
capital  stock  in  a  railroad  corporation,  each  note  being  given  for 
an  installment  of  his  subscription,  and  each  being  made  payable 
on  completion  of  a  twenty-mile  section  of  the  road,  "  ready  for 
the  cross-ties,  trestles  and  bridges,"  of  which  completion,  pub- 
lication in  a  newspaper  by  the  board  of  directors  was  to  be  con- 
clusive notice,  —  mature  as  soon  as  such  publication  is  made, 
although  the  notes  describe  the  railroad  as  entitled  to  a  certain 
privilege  which  has  not  then  been  secured,  but  the  securing  of 
which  is  not  a  condition  precedent  to  payment  for  the  stock.^ 
In  another  case  a  stock  subscription  was  made  on  condition  that 
the  road  be  located  through  A.  Upon  representations  that  the 
company  was  about  so  to  locate  it,  notes  were  given  for  the 
stock.  It  was  held  that  the  payment  of  the  notes  was  precedent 
to  building,  and  that  the  fact  that  the  intent  of  the  company  at 
the  time  the  note  was  given  was  not  so  to  locate,  was  no  de- 
fense, so  long  as  they  had  not  located  elsewhere,  or  otherwise 
disabled  themselves  from  locatinsr  through  A.^ 


1  Miller  v.  Pittsburgh  &c.  R.  Co.,  R.    Co.,  40  Pa.  St.  237;    s.  c.  80  Am. 
40  Pa.  St.  237;  s.  c,  80  Am.  Dec.  570.  Dec.  570. 

2  Berryman  v.  Cincinnati  Southern  ••  Ante,  §  1342. 

Ry.  Trustees,  14  Bush.  (Ky.),  755.  ^  Johnson  v.  Georgia  &c.  R.  Co.,  81 

3  Smith  V.  Allison,  23  Ind.  3(50,  369;  Ga,  725;  s.  c.  8  S.  E.  Kep.  531. 
Ashtabula    &c.    R.  Co.  v.  Smith,    15  •^  Keilar  v.  Jolmson,  11  Ind.  337;  s. 
Ohio  St.  328;  Miller  v.  Pittsburg  &c.  c.  71  AlBiTDec.  355.     Sec  also  Burling- 
ton &c.  R.  Co.  V.  Palmer,  42  Iowa,  218. 
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Abtilge  m.  Inteepeetation  of  Particular  Conditions. 

Section  Section 

1349.  Tkat  a    certain    sum    be    sub-      1353.  That   a    prescribed    route    be 

fccribed.  taken. 

1350.  As  to  the    construction  of  the      1354.  Conditions  held  not  to  be  con- 

company's  road  or  works.  tions  precedent. 

1351.  As  to  assessments.  1355.  Action  of  committee:  judgment 

1352.  As  to  the  establishment  of  de-  of  stockholders. 

pots  at  certain  places.  1356.  Penalty  for  non-payment. 

§  1349.  That  a  Certain  Sum  be  Subscribed.  —  TMiere  a  sub- 
scription is  made  on  condition  that  a  certain  sum  be  subscribed  by  the 
citizens  of  a  certain  place,  a  subscriber  is  a  citizen  of  that  place,  within  the 
meaning  of  the  condition,  if  he  boards,  does  business,  and  spends  nearly 
all  his  time  there,  although  he  is  domiciled  in  another  place. ^  _  _  -  - 
A  contract ' '  to  take  and  fill  "  a  certain  number  of  shares  in  the  capital 
stock  of  a  railroad  corporation  established  in  Maine,  which  by  its  charter 
is  to  consist  of  not  less  than  4,000  nor  more  than  10,000  shares,  upon 
condition  that  "  the  corporation  may  organize  when  4,000  shares  shall 
have  been  subscribed,  but  no  contract  for  the  building  and  completing 
the  road  shall  be  entered  into  until  7,000  shares  have  been  subscribed," 
renders  the  subscriber  liable  after  4,000  shares  have  been  subscribed 
and  the  corporation  has  been  organized  and  passed  a  vote  to  dispose  of 
the  residue  of  the  capital  stock  authorized  by  the  charter,  although  no 
other  vote  has  been  passed  fixing  the  amount  of  the  stock  and  the 
10,000  shares  have  been  taken. ^ 

§  1350.  As  to  the  Construction  of  the  Company's  Road  or 
Works. —  A  pro\iso  annexed  to  a  subscription  for  railroad  stock  that 
the  road  should  be  put  under  contract  within  a  year,  and  that  no 
installments  should  be  called  for  until  it  is  put  under  contract  with  con- 
ditions to  secure  its  building  within  twenty  months  from  the  time   of 

1  Union  Hotel  Co.  v.  Hersee,  79  N.  Nicholson,  12  East.    330.     The  word 

Y.  454;  s.  c.  35  Am.  Rep.  530.     Upon  <*  citizen  "    has    been    interpreted  as 

the  question  of  the  distinction  between  meaning  resident  in  exemption  laws: 

being  a  resident  or  an  inhnhitant  of  a  McKeuzie  v.   Murphy,    24    Ark.    155; 

certain  place  and  being  domiciled  in  Cobb  v.  Coleman,  14  Tex.  594. 
that    place,    the    court  cite:    Kex  v.  ^  Penobscot  &c.  R.  Co.  v.  Bartlett, 

North  Curry,  4  Barn.  &C.  953;  Matter  12   Gray  (Mass.),   244;   s.   c.    71  Am. 

of  Wriglcy,  8  Wend.  (N.  Y.)  141;  Rex  Dec.  753. 


Allard,  4   Barn.  &   C.  772;    Rex  v. 
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the  contract,  constitutes  a  condition  precedent.^  -  .  _  _  Where  a 
subscription  is  subject  to  a  condition  that  a  railroad  shall  be  completed 
and  in  operation  between  two  certain  points  by  a  day  named,  it  will  be 
sufficient  to  show  performa7ice  of  those  conditions,  and  it  is  not  neces- 
sary that  the  road  should,  on  that  day,  furnish  such  facilities  for 
receiving  and  discharging  freight  and  passengers  as  could  be  expected 
of  an  established  railroad,  to  make  the  party  liable  on  his  subscription. 
Proof  that  a  depot  was  not  built,  and  a  station  agent  appointed  for 
such  place  by  the  day  named,  will  not  necessarily  defeat  a  recovery  on 
the  subscription. 2  -  -  -  -  A  promissory  note  payable  to  the 
treasurer  of  the  Chicago  &  Canada  Southern  Railrray  Compau}-,  was 
made  "in  consideration  of  the  construction  of"  the  railwaj^ 
through  or  icithin  half  a  mile  of  the  village  of  Dundee^  "within 
three  years  after  this  date,  and  the  building  of  a  passenger  and  freight 
depot"  at  Dundee  ;  payable  "  in  thirty  days  after  said  road  and  depot 
are  constructed  as  aforesaid."  The  articles  of  incorporation  of  the 
company  named  Chicago  as  one  of  the  termini.  The  track  was  laid 
through  Dundee,  and  the  depot  was  put  up,  but,  instead  of  extending 
the  road  to  Chicago,  it  was  connected  with  other  routes  at  a  point 
beyond  Dundee,  so  as  to  form  a  through  line.  It  was  held  that  the 
promise  was  made  to  afford  aid  in  constructing  the  road,  and  was 
intended  to  be  pa3'^able  in  case  of  the  completion,  as  agreed,  of  the  por- 
tion built,  regardless  of  the  failure  to  extend  it  to  Chicago  within  three 
years,  as  stipulated. ^  _  _  >  _  Notes  given  by  a  subscriber  for 
capital  stock  in  a  railroad,  each  note  being  for  an  installment,  and  pay- 
able on  completion  of  a  twenty-mile  section  of  the  road,  "  ready  for 
the  cross-ties,  trestles  and  bridges,"  of  which  completion  priblication  in 
a  newspaper  by  the  directors  was  to  be  conclusive  notice,  have  been  held 
due  and  payable  as  soon  as  the  publication  is  made,  though  the  notes 
described  the  road  as  one  which  was  to  have  a  certain  privilege,  and 
such  privilege  had  not  yet  been  secured.  The  securing  of  such 
privilege  is  not  a  condition  precedent  to  payment,  the  speciQcation 
thereof  being  merely  a  part  of  the  description  of  the  road  as  it  was  to 
be  ultimately,  but  not  as  it  was  to  be  at  maturity  and  on  payment  of 
the  subscriptions.* 

§  1.351.  As  to  Assessments. —  A  condition  that  assessments  shall 
not  exceed  live  dollars    on  each  share  at  one  time  is  not  violated  by 

1  Burlington  &c.  R.  Co.  v.  Boestler,  -  Ogdeu  v.  Kirby,  75  111.  555. 

15  Iowa,  555.     See   also  Henderson  v.  ^  Sto^^l  v.  Stowell,  45.  Mich.  364. 

Railroad  Co.,  17  Tex.  560;  s.  c.  67  Am.  •'Johnson  v.    Georgia    &c.  R.  Co. 

Dec.   675;    Connecticut   &   R.    Co.  v.  81  Ga.  725;  s.  c.  8  S.  E.  Rep.  531. 
Baxter,  32  Vt.  805. 
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making  t^o  or  more  assessments  at  one  time,  provided  that  no  more 
than  one  pa3'ment  of  five  dollars  on  each  share  is  required  at  one 
time.^  -  .  -  _  Where  it  was  stipulated  that  two  per  cent,  should 
be  paid  at  the  time  of  subscription,  and  three  per  cent,  in  three  months 
from  that  date,  and  the  remainder  when  called  for  and  required  by 
the  president  and  directors ;  and  the  first  two  installments  were  not 
to  be  called  for  until  March  1,  1853,  it  was  held  that  the  first  two 
installments  were  pa^'able  on  March  1,  1853,  and  that  the  latter  was 
payable  thereafter,  at  the  discretion  of  the  company-,  according  to  the 
terms  of  the  contract.  ^ 


§  1352.  As  to  the  Establishment  of  Depots  at  Certain 
Places.  —  Many  of  the  subscriptions  to  the  shares  of  railway  compa- 
nies which  have  been  the  subjects  of  judicial  interpretation  have  been 
made  on  condition  that  the  company  shall  locate  a  depot  at  a  certain  place. 
One  of  these  ran  as  follows:  "  We,  the  subscribers,  bind  and  obligate 
ourselves  to  subscribe  to  the  capital  stock  of  the  North  Missouri  Railroad 
Company  the  sums  set  opposite  our  names,  one-half  the  amount  to  be  paid 
in  six  months,  and  one-half  in  twelve  months  from  this  date,  on  condition 
that  a  depot  is  located  on  the  lands  of  JohnF.  Diggs,  which  adjoin  High 
Hill.  This  subscription  is  made  to  comply  with  the  terms  on  which  the 
directors  of  said  compan}^  have  made  the  location  of  a  depot  on  said 
Diggs'  land."  It  was  held  that  this  was  a  subscription  in proesenti,  and 
not  a  mere  engagement  to  subscribe  in  future,  and  that  the  subscription 
became  absolute  upon  the  location  of  the  depot  at  the  designated 
place. *^  _  _  _  _  This  was  well  enough  ;  but  another  court,  out  of 
undue  complacency  to  a  railroad  compan\^,  construed  away  such  a  con- 
dition entirely.  The  case  was  that  subscriptions  to  railroad  stock  were 
paj'able,  one-fourth  when  the  road  should  be  finished  to  a  certain 
county  line,  and  the  remainder  in  four  equal  installments  of  four 
months,  as  the  work  progressed  through  the  county,  provided  the  com- 
pany should  establish  a  depot  on  said  road  "  at  a  certain  point."  The 
road  was  finished  to  a  certain  point  beyond  the  county  line,  and  then  the 
company  failed.  The  depot  was  not  built.  It  was  held  that  the  pro- 
vision as  to  building  the  depot  was  an  independent  covenant,  and  not  a 
condition,  and  that  the  installments  each  fell  due  only  as  the  work  went 
on,  there  being  a  separate  condition  precedent  as  lo  each  install- 
ment."*   -     -     -     -     Equally   indefensible  was   a  decision   of   the  Su- 

^  Penobscot  &c.  R.  Co.    v.   Duun,  *  North  Missouri  R.  Co.  v.  Miller, 

39  Me.  587.     See  ante,  §  1325.  31  Mo.  19. 

-  Roberts  v.   Mobile   &c.  R.  Co.,  32  *  Paducah  &c.   R,  Co.   v.  Parks,  86 

MiS8.  373.  Tenn.  564. 
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preme  Court  of  Ohio  iu  a  case  where  a  subscription  was  made  for  a 
given  number  of  shares  of  stock  of  a  raih-oad  company,  payable  at  such 
times  and  in  such  installments  as  the  directors  might  prescribe,  pro- 
vided that  the  road  should  be  "permanently  located"  on  a  specified 
route,  and  that  "a  freight  house  and  depot  be  built"  at  a  point 
named.  The  court  held  that  the  subscription  became  absolute  upon  the 
permanent  location  of  the  road,  in  accordance  with  the  terms  of  the 
ao-reement.  This  was  perhaps  well  enough  ;i  but  the  court  also  held  that 
the  provision  in  relation  to  the  erection  of  the  building  was  a  stipulation 
merely,  and  that  its  performance  was  not  a  condition  precedent  to  the 
right  to  collect  the  amount  of  the  subscription.-  Just  why  the  court 
should  separate  the  conditions  on  which  the  contract  depended  and  say 
that  the  part  which  the  railroad  company  had  performed  was  a  condi- 
tion precedent,  but  that  the  contract  which  the  company  had  not  per- 
formed was  merely  a  stipulation,  would  be  as  dithcult  to  answer  as  it 
would  be  to  say  why  farmers  and  others  subscribing  to  the  stock  of  such 
companies  should  be  held  to  their  contracts  while  the  companies  should 
be  excused  from  performance  on  their  part.  Courts  have  no  rightful 
power  thus  to  relieve  people  from  the  performance  of  their  contracts, 
and  if  they  had  such  power  they  ought  not  to  exercise  it  so  as  to  ex- 
cuse corporate  adventurers  from  performing  their  contracts  while  hold- 
ing isolated  individuals  to  the  performance  of  theirs.  -  -  -  -  The 
Supreme  Court  of  Iowa  proceeded  with  a  better  sense  of  justice  in  a 
case  where  a  subscription  hst,  designed  to  aid  in  the  construction  of  a 
railroad,  provided  that  a  certain  paj-ment  shoi^ld  be  made  when  the  road 
intersected  with  another  "  at  Wheatland "  and  "has  been  perma- 
nently located  to  and  within  the  limits  of  the  town  of  Wheatland,  with  a 
station  at  the  same."  It  was  held  that  a  construction  of  the  road 
through  the  town  and  of  the  depot  just  outside  of  its  limits  was  not  a 
compUance  with  the  terms  of  the  contract.^  -  .  -  -  The  same 
court  has  held  that  a  condition  in  a  contract  of  subscription  that  a  depot 
should  be  located  within  three-fourths  of  a  mile  of  the  corporate  limits 
of  the  town  of  C,  is  compUed  with  by  locating  a  depot  within  that  dis- 
tance, measuring  by  a  straight  hne,  though  the  side  tracks  and  switches 
were  not.^  _  .  -  -  The  same  court  has  held  that  a  condition 
"  that  a  depot  be  established  within  eighty  rods  of  the  present  town  of 
W.,"  is  governed  by  the  recorded  i^at  of  the  town  at  the  date  of  the 
note,  and  not  by  a  subsequent  extension  of  the  town  Hmits.^ 

1  Ante,  §  1345.  *  Coui^right  w.  Strickler,  37  Iowa, 

2  Chamberlaia  v.  Painsville  &c.  R.      382. 

Co..  15  Oliio,  St.  225.  ^  Davenport  &c.  R.  Co.  v.  Rogers, 

3  Davenport  &c.  R.   Co.  v.  O'Con-      89  Iowa,  298. 
nor,  40  Iowa,  477. 
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§  1353.  That  a  Prescribed  Route  be  Taken.  —  Where  a  sub- 
scription is  made  upon  an  agreement  that  a  prescribed  route  be  taken, 
and  I'he  company  takes  that  route,  the  subscription  becomes  absolute, 
no  matter  what  may  be  the  terras  of  previous  subscriptions.!  -  -  -  . 
Where  the  condition  was  that  the  raih-oad  company  should  complete  its 
road  from  B.  to  C,  it  was  held  that  the  compan}-,  in  an  action  to  enforce 
the  contract,  miofht  show  that,  owing  to  the  high  lands  near  the  city,  it 
had  not  been  contemplated  by  the  parties  that  the  road  would  be  built 
to  the  corporate  limits  of  B.,  but  that  the  line  of  a  previously  constructed 
road  was  to  be  used  for  some  distance ;  and  that  the  nature  of  the 
ground  might  be  shown  as  the  reason  why  a  particular  route  could  not 
be  chosen. 2  -  -  -  -  A  condition  that  the  railroad  shall  be  located 
through  a  certain  town,  and  shall  cross  the  river  north  of  B.  street  in 
said  town,  has  been  held  to  require  the  railroad  to  cross  the  river  where 
a  northerly  line  from  the  street  would  cross  it,  whether  within  or  with- 
out the  town.  3  -  -  -  -  Where  a  subscription  contract  provided 
that  an  order  of  the  board  of  directors  should  be  accepted  as  evidence 
that  the  required  location  had  been  made,  it  was  held  that  this  did  not 
preclude  other  evidence  of  the  fact,  and  that  the  actual  construction  of 
the  road  was  the  best  evidence  of  compliance  with  the  condition.^ 

§  1354.  Conditions  Held  to  be  not  Conditions  Precedent.  — 

The  tendency  of  the  courts  to  construe  away  conditions  in  these  con- 
tracts for  the  benefit  of  railroad  companies  is  illustrated  by  a  number 
and  variety  of  decisions.  Where  a  subscriber  placed  opposite  his  sub- 
scription the  words,  "  To  be  expended  between  the  C.  River  and  the  east 
line  of  the  State,"  this  was  held  not  a  condition  precedent,  but  a  mere 
"  request."  ^  Another  court  holds  that  a  condition  in  a  stock  note  that 
a  side-track  shall  be  constructed  on  the  premises  of  the  subscriber 
means  that  it  should  be  constructed  after  payment,  in  the  absence  of  a 
stipulation  that  it  should  be  constructed  before.**  The  same  court  holds 
that  specifications  in  such  a  note  that  the  road  is  to  be  operated  inde- 
pendently of  a  certain  existing  railroad,  relate  to  what  is  to  be  done 
after  the  notes  are  paid,  and  not  before.''     Where  a  condition  of  such  a 

1  Spartanburg  &c.  R.  Co.  v.  De  Ind.  78.  As  to  performance  of  the 
Graffenreid,  12  Rich.  L.  CS.  C.)  C75;  condition  that  "the  road  be  built 
s.  c.  78  Am.  Dec.  476.  through  the  village  of  P,"  see  Woon- 

2  Detroit  &c.  R.  Co.  v.  Starnes,  38  socket  Union  R.  Co.  v.  Sherman,  8  B. 
Mich.  698.  I.  664,  577. 

3  New  Albany  R.   Co.    v.    McCor-  s  Lane  v.  Brainard,  30  Conn.  565. 
mick,  10  Ind.  499;  s.  c.  71  Am.  Dec.           ^  Johnson  v.   Georgia  &c.  R.   Co., 
337.  81  Ga.  725;  s.  c.  8  S.  E.  Rep.  531. 

*  Moore  v.  New  Albany  &c.  R.  Co.,  15  '  Ibid. 

1045 


2  Thomp.  Corp.  §  1355.]     conditional  stock  subscriptions. 

subscription  was  that  the  money  should  be  paid  "  in  instaUments  of  five 
per  cent,  so  long  as  the  work  should  be  in  actual  progress,"  and  that  if 
the  railway  company  named  should  fail  to  construct  the  road,  then  the 
amount  subscribed  should  be  paid  on  the  same  terms  and  conditions  to 
any  other  company  which  would  grade  and  tie  a  road  between  the 
points  designated,  it  was  held  that  the  grading  and  t3dng  were  not  con- 
ditions precedent  to  the  payment  of  the  subscription.  ^  Another  court, 
while  upholding  a  condition  that  the  subscription  should  be  "  null  and 
void  "  unless  a  given  amount  should  be  subscribed,  held  that  conditions 
as  to  the  manner  in  which  funds  should  be  applied  related  only  to 
matters  of  internal  economy  after  the  money  had  been  paid  in.^ 

§  1355.  Action  of  Committee:  Judgment  of  Stockholders. — 

Where  a  committee  is  appointed  by  the  subscribers  to  see  that  the 
stipulations  in  their  subscriptions  are  complied  with,  of  course  the 
action  of  the  committee  is  not  a  condition  precedent  to  the  right  of  the 
corporation  to  enforce  the  subscription,  unless  it  has  agreed  to  abide  by 
the  judgment  of  such  committee.^  On  the  other  hand,  where  the  sub- 
scription paper  is  delivered  in  escrow  to  a  committee  selected  by  the 
subscribers,  with  directions  to  turn  it  over  to  the  corporation  when  the 
committee  are  satisfied  that  the  company  has  complied  with  the  condi- 
tions, the  act  of  the  committee  in  delivering  it,  in  the  exercise  of  their 
discretion,  does  not  render  the  contract  binding  on  the  subscribers. 
The  subscribers  are  not  bound  by  the  discretion  of  the  committee.  The 
question  is  whether  the  corporation  has  in  fact  complied  with  the  con- 
ditions.* But  a  subscription  to  a  fund  for  the  building  of  a  college 
which  provides  that  "whenever  a  sum,  sufficient  in  the  judgment  of  the 
stockholders,  shall  be  subscribed,  there  shall  be  a  meeting  of  them 
called,  and  a  permanent  organization  effected,"  does  not  bind  the  sub- 
scribers until  a  permanent  organization  has  been  effected,  with  their 
consent,  and  an  expression  of  opinion  obtained  from  the  stockholders, 
as  to  the  sufficiency  of  the  amount  subscribed  to  effect  the  object 
proposed.^ 

1  Iowa  &c.  K.  V.  Bliobenes,  41  Iowa,  a  contract  thereafter  made  with  such 
2G7.  corporation,  which  has   been  ratitied 

2  McGinnis  v.  Kortkamp,  24  Mo.  as  provided:  Cravens  v.  Eagle  Cotton 
App.  378;  McGinuis  v.  Barnes,  23  Mo.  Mills  Co.,  120  Ind.  6;  s.  c.  21  N.  E. 
App.    413.     Facts    under  which   it  is  Kep.  81,  984. 

held  not  a  condition  precedent  to  de-  »  Shaffner  v.  Jeffries,  18  Mo.  512. 

fendant's  liability  that  plaintiff  shall  *  Dave^ort  &c.  R.  Co.  u.  O'Connor, 

enter  into  a  contract  of  a  particular  40  Iowa  477. 

kind  with  the  other  corporation,  and  ^  Goff   v.    Winchester    College,    6 

that,  in  an  action  to  enforce  his  sub-  Bush  (Ky.),  443. 
scription,  the  subscriber  cannot  assail 
104(> 
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§  1356.  Penalty  for  Xon-Payment.  —  A  clause  of  a  subscription 
prescribing  a  penalty  different  from  that  designated  in  the  charter,  will 
be  viewed  either  as  nugatory,  or  as  superadding  a  penalty  to  that 
stipulated  by  the  charter,  and  will  not  be  interpreted  into  a  condition 
for  the  benefit  of  the  subscriber.^ 

1  Kirksey  r.  Florida  &c.  Plank  Road  Co.,  7  Fla.  23;  s.  c.  68  Am.  Dec.  42t;. 
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CHAPTER    XXIV. 

EFFECT  OF  FRAUD  ON  STOCK  SUBSCRIPTIONS, 

AuT.       I.   General  Principles,  §§  loGO-1379. 

II.  "What  Frauds  will  and  What  will  not  Avoid  the  Con- 
tract, §§  1382-1418. 

III.  Remedies  of  the    Defrauded   Shareholder  Against   the 

Company,  §§  1424-1434. 

IV.  Time  within  which  a  Rescission  must  be  Claimed,  §§  1438- 

1456. 
V.  Remedies   against   the    Persons    Guilty   of    the    Fraud, 
§§  1460-1487. 
VI.  Fraudulent  Issues  and  Over- Issues,  §§  1490-1506. 

Article  I.    General  Principles. 


Section 

1360.  Scope  of  this  chapter. 

13G1.  General  rule  as  to  the  lia- 
bility of  a  corporation  for 
the  frauds  of  its  agent  in 
procuring  subscriiJtious  to  its 
stock. 

13G2.  Former  doctrine  in  the  English 
courts. 

1363.  Continued:  doctrine   of     Oakes 

V.  Turquand. 

1364.  General  observations  as  to  the 

limitations  cf  this  rule. 

1365.  Contracts    induced    by     fraud 

not  void,  but  only  voida- 
ble. 

1366.  Not  voidable  unless  the  relation 

of  principal  and  agent  existed 
between  the  corporation  and 
the  person  making  the  rep- 
resentation. 

1367.  Authority  of  the  agent  to  com- 

mit the  fraud. 


Section 

1368.  Rule  in   case   of   subscriptions 

obtained  by  public  coramis- 
sionei's. 

1369.  American      decisions     denying; 

right  of  rescission  for  fraud. 

1370.  Effect  of  ignorance  of  the  sub- 

scriber. 

1371.  Rule    of  law   that    stockholder 

must    have    beeu  diligent  iu 
discovering  the  fraud. 

1372.  Duty  of  purchaser  to  make  in- 

quiries before  subscribing. 

1373.  Illustrations  of  this  rule. 

1374.  Rule  not  applicable  where  state- 

ments ambiguous. 

1375.  Subscriber  owes  duty  of  inquiry 

to  innocent  third  persons. 

1376.  V/aiver  of  the  fraud  by  the  sub- 

scriber. 

1377.  Acts  of  ratification  or  estoppel. 

1378.  Rule  where  subscription  is  set- 


fliflby  negotiable  instrument^ 
1379.  Subscriptions  given  in  consequences  of  mistake. 
§  13G0.   Scope  of  tbis  Chapter. —  Tn  this  chapter  it  is  pro- 
posed to  consider  those  cases  where  persons  have  been,  or,  claim 
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to  have  been,  by  false  and  fraudulent  representations,  invoio-led 
into  subscribing  for  shares  in  corporations,  or  into  purcha.^ing 

shares  of  the  stock  of    corporations  when  already  organized, 

including  questions  which  grow  out  of  the  fraudulent  over-issue 
of  shares. 

§  1361.  General  Rule  as  to  the  Liability  of  a  Corporation 
for  the  Frauds  of  its  Agent  in  Procuring  Subscriptions  to  its 
Stock. —  It  may  be  stated,  as  a  general  rule,  that  whenever  the 
agent  of  a  corporation,  duly  authorized  by  the  corporation  to 
procure  subscriptions  to  its  capital  stock,  induces  persons  to 
become  subscribers  to  shares  of  such  capital  stock  by  fraudulent 
misrepresentations  or  concealments,  the  person  so  defrauded  will 
be  entitled  to  claim  of  the  corporation  a  rescission  of  the  contract, 
in  the  same  manner  as  though  the  question  had  arisen  between 
two  natural  persons, ^  —  wherever  the  question  arises  between  the 
contracting  parties  and  the  rights  of  third  persons  are  not  in- 
volved.^ "  The  rule  is  universal  that  whatever  fraud  creates, 
justice  will  destroy."  ^  Contracts  to  take  stock  in  a  corporation 
stand  upon  the  same  footing  as  all  other  conventional  oblio-ations. 
If  induced  by  fraud,  they  create  no  obligation,  and  the  injured 
party  has  a  right  to  have  them  abrogated.* 

§    1362.  Former  Doctrine    of    the    English    Courts.  —  The 

English  courts  have  generally  leaned  strongly  against  the  view 
that  one  who  has  become  a  subscriber  to  shares  in  a  company 
can  escape  the  responsibilities  of  that  situation  by  showing  that 
he  was  induced  to  subscribe  by  false  and  fraudulent  representa- 

1  "  Contracts  of  this  description  be-  tors  v.  Kiscli,  L.  R.  2  H.  L.  99.     To 

tween  an  individual  and  a  company,  so  the    same  effect  are   Smithy.   Reese 

far  as  misrepresentation  or  suppres-  River  Co.,  L.  R.  2  Eq.  264;  Vrechind 

sion  of  the  truth  is  concerned,  are  to  v.  New  Jersey  Stone  Co.,  29  N.  J.  Eq. 

be  treated  like  the  contracts  between  190;    Upton    v.    Euglchart,    3    Dill, 

any  two  individuals.     For  when  a  man  (U.  S.)  4:96;  Smith's  Case,  L.  R.  2  Cli. 

makes  a  false  statement  which  mis-  604,  609;  Custar  v.  Titusville  Gas  Co., 

leads  another,  the  way  in  which  that  63  Pa.  St,  381;  Hendersons.  Railroad 

is  to  be  treated  affords  the  example  Co.,  17  Tex.  560. 
for  the  way  in  which  a  contract  is  to  2  post,  §  1433,  et  seq. 

be  treated  where  the  company  makes  ^  Runyon,  V.  C,  in  Vreeland  v.  New 

a  false  statement  which  misleads  an  Jersey  Stone  Co.,  29  N.  J.  Eq.  190. 
individual."    Lord  Romilly,  in  Direc-  ^  Ibid. 
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tions.  Some  of  those  cases  have,  however,  attempted  a  distinc- 
tion between  fraud  committed  by  the  agent  of  a  company  and 
fraud  committed  by  the  company  itself.  They  have  supposed 
that  the  agent  of  a  corporation  is  not  its  agent  for  the  purpose 
of  committing  a  fraud,  and  have  therefore  concluded  that  it  is 
not  bound  by  his  false  representations.  They  have  even  held 
that  if  directors,  in  the  course  of  the  performance  of  their  duty, 
make  false  or  fraudulent  representations  addressed  to  sharehold- 
ers, and  afterwards  give  them  an  authorized  circulation  beyond 
the  limits  of  the  company,  a  stranger  acting  upon  such  repre- 
sentations, and  suffering  loss  in  consequence,  has  no  remedy 
against  the  company,  unless  he  can  show  that  the  whole  company, 
were  a  party  to  the  fraud. ^  But  they,  at  the  same  time,  con- 
ceded that  the  company  would  be  answerable  for  his  false  repre- 
sentations if  acquiesced  in  at  a  general  meeting.  When,  there- 
fore, a  person  was  induced  to  take  shares  in  a  company, 
insolvent  at  the  time,  by  false  representations  contained  in  a 
report  of  its  directors  and  false  accounts  submitted  by  them  at  a 
general  meeting,  and,  having  discovered  the  company  to  be  in- 
solvent, he  repudiated  the  shares,  it  was  held  that  he  was  not  a 
contributory. 2  But  where  A.  became  a  shareholder  and  director 
in  a  company  on  the  representation  of  one  of  its  directors  that  it 
was  in  a  flourishing  condition,  whereas  it  was  on  the  verge  of  in- 
solvency, it  was  held  by  the  same  learned  judge  that  the  mis- 
representation, not  being  that  of  the  company,  did  not  relieve 
him  from  being  a  contributory.^  So,  where  a  person  w^as  in- 
dnced  to  take  shares  by  a  promise  of  a  promoter  of  the  company, 
which  promise  was  not  kept,  he  was  nevertheless  a  contrihntory, 
his  remedy  being  only  against  the  person  who  made  the  promise.^ 
Whilst  the  results  reached  in  these  cases  are,  no  doubt,  in  con- 
formity with  the  general  current  of  the  authorities,  English  and 
American,  there  is  now  little  room  to  doubt  that  the  ground 
taken  by  Lord  llomilly,  and  other  English  equity  judges,  that  a 
corporation  is  not  bound  b}'  the  fraud  of  its  agent,  is,  where  no 

1  Ex  parte  Nichol,   5    Jur.  (n.  s.)  »  IIolt'^jEJase,  22  Beav.  48.    To  the 
205;  28  Law  J.  Ch.  (n.  s.)  257.                   same  effect  see  Barrett's  Case,  3  De 

2  Ayre's    Case,  25    Beav.   513,   Sir      G.  J.  &  S.  30. 

John  Romilly,  M.  R.  '  Fclgate's  Case,  2  De  G.  J.  &  S. 


456. 
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other  rights  are  concerned  than  those  of  the  company  and  the 
person  defrauded,  fundamentally  wrong;  because,  as  corpora- 
tions and  joint-stock  companies  can  only  act  through  agents,  it 
gives  them  an  imnmnity  in  the  commission  of  fraud,  not  ex- 
tended to  individuals.^ 

§   1363.   Continued:  Doctrine  of  Oakes  v.  Turquand. —  The 

efforts  of  those  judges  to  arrive  at  a  settled  rule  ujjon  this  subject 
culminated  in  the  great  case  of  Oakes  v.  Turquand,  decided  iu 
the  House  of  Lords  in  1867,2  In  that  case  a  person  applied,  on 
the  faith  of  statements  in  a  prospectus,  for  shares  in  a  limited- 
liability  company.  The}'  were  allotted  to  him,  and  his  name  was 
j)ut  upon  the  register  of  shareholders.  At  the  end  of  nine  months 
the  company  failed,  and  was  ordered  to  be  wound  up.  The  sub- 
scriber then  applied  to  have  his  name  removed  from  the  list  of 
contributories  ;  but  it  was  held  by  Lords  Chelmsford,  Cranworth, 
and  Colonsay,  affirming  the  doctrine  of  Vice-Chancellor  Malins, 
that  this  could  not  be  done.  This  case  may  be  appealed  to  as 
announcinjj  the  following  doctrines: 

1.  A  contract  induced  by  fraud  is  not  void,  l)ut  voidable  ;  and 
therefore,  though  the  persons  who  by  their  fraud  induced  it  may 
not  enforce  it,  yet  other  persons  may,  in  consequence  of  it,  ac- 
quire interests  and  rights  which  they  may  enforce  against  the 
party  who  has  been  so  induced  to  enter  into  it. 

2.  When  a  person  has  been,  by  the  fraudulent  misrepresenta- 
tions of  directors,  or  by  their  fraudulent  concealment  of  facts, 
drawn  into  a  contract  to  purchase  shares  iu  a  company,  the 
directors  cannot  enforce  the  contract  against  him,  but  he  may 
rescind  it.  But  he  must  do  this  within  a  reasonable  time.  He 
cannot,  after  a  failure  of  the  comi)any,  relieve  himself  from 
liability  to  contribute  to  the  payment  of  its  debts  on  the  ground 
that  he  has  been  ignorant  of  something  which,  with  proper 
diligence,  he  might  have  known. 

3.  The  direct  remedy  of  a  creditor  of  an  incorporated  com- 
pany is  solely  against  the  company,  and  not  against  its  individual 
members,  as  upon  a  contract  with  them.  But  though,  as  between 
the  company  and  the  member,  the  member  might  have  a  good 

1  ^aepost,  §  1367.  2  L.  R.  2  II.  L.325. 
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legal  or  equitable  defense  to  a  call  upon  himself,  he  may  still  be 
liable  to  contribute  to  the  assets  of  the  company  for  the  purpose 
of  satisfying  the  company's  creditors.^ 

§  1364.  General  Observations  as  to  the  Ijimitations  of  this 
Rule.  —  These  obvious  rules  of  justice  have  received  application 
in  many  cases  where  the  company  had  brought  an  action  to 
recover  calls  ^  on  a  stock  subscription  fraudulently  obtained,  or 
where  the  subscriber  had  exhibited  a  bill  in  equity  to  cancel  such 
a  subscription.^  But  as  we  advance  in  this  inquiry  we  shall  see 
that  the  application  of  this  rule  has  been  generally  denied  where 
the  company  has  become  insolvent,  and  where  the  subscriber  has 
been  called  upon  to  fulfill  his  contract  yb/'  the  benefit  of  creditors. 
We  shall  furthermore  discover  that  the  rule  is  subject  to  two 
distinct  exceptions:  1.  Where  the  subscriber  has  been  guilty  of 
negligence  in  informing  himself  of  the  actual  facts.  2.  Where, 
in  consequence  of  his  delay  in  repudiating  the  contract,  innocent 
third  parties,  shareholders  or  creditors,  have  acquired  rights 
which  would  be  prejudiced  by  its  rescission.* 

§  1365 .  Contracts  Induced  by  Fraud  not  Void,  but  only  Void- 
able. —  The  rule,  then,  is  that  the  fact  that  a  person  has  been 

1  This  doctrine  has  been  overturned  Drew.  &  Sm.  363,  381;  Eawlins  v. 
by  Waterhouse  v.  Jamieson,  L.  R.  2  Wicliham,  3  De  G.  «&  J.  304;  National 
H.  L.  (Sc.)  29,  where  it  is  held  that  Exchange  Co.  v.  Drew,  32  Eng.  Law 
the  ofDcial  liquidator,  representing  &  Eq.  1 ;  Waldo  v.  Chicago  &c.  R.  Co., 
creditors,    proceeds     against    share-  14  Wis.  575. 

holders  only  in  right  of  the  company.  *  Post,  §  1440.     Directors  v.  Kisch, 

2  Cuuninghan  v.  Edgefield  &c.  R.  L.  R.  2  II.  L.  HO;  Ex  parte  Briggs,  L. 
Co.,  2  Head  (Tenn.),  23;  Crump  v.  R.  1  Eq.  483.  In  Ellis  v.  Schmoeck,  5 
U.S.  Mining  Co.,  7  Gratt.  (Va.)  352;  Bing.  521,  the  defendants  had  pur- 
s.  c.  56  Am.  Dec.  116;  Wert  v.  Craw-  chased  the  scrip  of  a  mining  company 
fordsville  &c.  R.  Co.,  19  Ind.  242;  originated  in  fraud,  and  liad  attended 
McDerraott  V.  Harrison  (Sup.  Ct.)  30  one  meeting  of  the  company;  but  they 
N.  Y.  St.  Rep.  324;  s.  c.  9  N.  Y.  Supp.  never  signed  the  partnership  deed, 
1S4.  See  also  Y'oung  v.  Eric  Iron  Co.,  were  innocent  of  the  fraud,  and  trans- 
Co  Mich.  Ill  (bill  in  equity  by  cred-  lerred  their  scrip  before  the  plaintiflE 
ilors).  brought  h^^uit,  which  was  an  action 

'  Vreeland    v.    New    Jersey   Stone  for  goods  sold  to  the  company  after 

Co.,  29  N.  J.  Eq.  190.    See  also  Direct-  the    defendants  had  purchased  their 

ors  V.  Kisch,  L.  R.  2  H.   L.  99;  New  scrip.     It  was    held  that  they  were 

Brun.swick  &c.  Co.  v.  Muggeridge,    1  liable. 
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induced  to  enter  into  a  contract  by  fraud  does  not  make  the  con- 
tract void  ^er  se,  but  only  voidable  at  his  election.^  This  in 
reality  is  all  that  is  meant  by  the  expression  that  fraud  vitiates 
all  contracts.  The  rule  meaus  nothing  more  than  that  the  per- 
son defrauded  into  makinoj  the  contract  has  the  rij^ht  to  claim 
a  rescission,  and  that  during  the  interval  between  the  making  of 
the  contract  and  the  time  when  he  claims  the  rescission  it  is  not 
void,  but  valid.  This  being  so,  the  rescission  takes  effect  from 
the  time  when  it  is  made,  or  from  the  time  when  the  legal  pro- 
ceedings to  obtain  it  are  commenced,  and  does  not  take  effect, 
by  relation,  from  the  time  when  the  contract  was  made.  But 
this  does  not  mean  that  the  agreement  subsists  in  full  vioor 
until  it  is  rescinded  by  a  court  of  competent  jurisdiction.  It 
means  that  it  subsists  until  it  is  repudiated  by  some  distinct  act 
of  the  person  entitled  to  a  rescission. ^ 

§  1366.  Not  Voidable  uuless  the  Relation  of  Principal  and 
Agent  Existed  between  the  Corporation  and  the  Person 
Making  the  Representation.  —  Recurring  to  principles  of 
constant  application  in  the  law  of  frauds  it  may  be  stated,  as  a 
general  proposition,  that  there  is  no  obligation  on  the  part  of 
a  corporation  to  rescind  a  cuntract  of  subscii[)ti()n  to  its  capital 
stock,  unless  the  relation  of  principal  and  agent  subsisted  be- 
tween the  corporation  and  the  person  making  the  false  repre- 
sentation. This  relation  need  not,  however,  have  existed  at  the 
time  the  contract  of  subscription  was  made;^  it  may  have  arisen 
subsequently,  constructively  and  by  relation, —  as  where  the 
corporation,  after  knowledge  of  the  means  by  which  a  person 
acting  gratuitously  in  its  behalf  had  procured  subscriptions  to 
its  capital  stock,  elects  to  retain  the  fruits  of  the  tiansaction,  and 

1  Oakes  v.  Turquand,  L.  R.  2  H.  L.      3  Humph.  (Tenn.)  305;  Mixer's  Case, 
325;  Bwlch-y-riwm  Lead  Mining  Co.      4  De  G.  &  J.  575. 
».  Baynes,  L.  R.  2  Exch.  324;  Upton  v.  ^  These  views  are    gathered  from 

Englehart,  3  Dill.  (U.S.)  496;  Farrar  the  remarks  of  Lord  Hatherley,  iu 
V.  Walker,  Id.  506,  n.;  Reese  River  Reese  River  Mining  Co.  ■».  Smith,  L. 
Mining  Co.  v.  Smith  L.  R.  4  H.  L.  64  R.  4  H.  L.  64,  73.  They  were  adopted 
(aflBrraings.  c.  L.  R.  2  Eq.  264;  L.  R.  by  Dillon,  J.,  in  Upton  u.  Englehart, 
2  Ch.  G04;  reversing  s.  c.  36  L.  J.  Ch.  3  Dill.  (U.  8.)  496. 
385);  State  u.  Jefferson  Turnpike  Co.,  ^  Walker  v.  Mobile   &c.  R.  Co.,  34 

Miss.  245. 
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thereby  ratifies  the  wrongful  act  and  makes  the  wrongful  actor 
its  agent. 

§  1367.  Authority  of  the  Agent  to  Commit  the  Fraud. —  If 

this  relation  of  principal  and  agent  subsisted  at  the  time  of  the 
making  of  the  representations,it  is,  on  grounds  hereafter  stated, 
wholly  immaterial  that  the  agent,  in  making  them,  transcended 
his  authority. 1  Thus  it  is  said  by  Baldwin,  J.,  in  an  important 
case  on  this  subject  iii  the  Court  of  Appeals  of  Virginia: 
*'  lihat  a  person  professing  to  act  as  agent  for  another  does 
so  wholly  without  authority,  or  transcends  the  authority  actually 
conferred  upon  him  by  his  principal,  is  no  reason  for  enforcing 
the  contract  against  the  other  party,  when  obtained  from  him 
by  false  and  Iradulent  representations."  ^  Another  court,  in  a 
well  considered  case,  has  reached  substantially  the  same  result 
by  expressing  the  rule  that  where  a  corporation  sends  out  an 
agent  to  procure  subscriptions  to  its  capital  sitock,  any  false  and 
fraudulent  representations  made  by  such  agent  to  effect  this 
purpose  will  be  deemed  to  have  been  made  within  the  scope  of 
his  agency.^  The  Supreme  Court  of  Alabama,  in  a  case  of  this 
kind,  has  likewise  declared  it  well  settled  that  no  one  can  hold 
an  interest  procured  for  him  by  the  fraud  of  another,  any  more 
than  if  the  fraud  were  committed  by  himself.*  Therefore  the 
fraudulent  representation  of  the  president  and  one  of  the 
directors  of  a  railroad  company,  that  the  proposed  railroad 
would  be  built  on  a  given  route,  on  the  faith  of  which  a  person 
was  induced  to  take  shares,  has  been  held  sufficient  to  avoid 
the  contract."^  This  subject  was  carefully  considered  by  the 
Supreme  Court  of  Pennsylvania,  and  several  authorities  ex- 
amined.'' "  The  principle  of  the  cases,"  said  Agnew,  J., 
*'  would  seem  to  be  this:  that  where  representations  made  by 
an  agent  to  obtain  subscriptions  are  o,  part  of  a  scheme  of  fraud 
participated  in  by  the  officers  authorized  to  manage  its  affairs, 

1  Post,  Ch.  137.  •«  Rives  v.  Montgomery  Plank  Road 

2  Crump  V.  United   States  Mining      Co.,  30  Ala.  92. 

Co.,  7  Grutt.  (Va.)  352,  368,  s.  c.    56  «  /fctd.^^  Compare    ante,    §§   1287, 

Am.  Dec.  116.  1288,  1306,  1353. 

8  Waldo  V.  Chicago  &c.  R.  Co.,   14  «  Custer  r.  Titusville  &c.  R.  Co.,  63 

Wis.  575.  Pa.  St.  3S1,  386. 
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or  where  they  are  such  that  the  agent  may  reasonably  be  pre- 
sumed by  the  subscriber  to  have  the  authoiity  of  the  corporation 
to  make  them,  his  representations  may  be  given  in  evidence  to 
show  the  fraud  by  means  of  which  the  subscription  was  pro- 
cured. But  wiien  there  is  no  reasonable  presumption  of 
authority,  and  no  actual  authority,  to  make  them,  the  corpora- 
tion should  not  be  prejudiced  by  the  unauthorized  acts  of  the 
agent.  Hence,  when  the  representation  of  the  agent  is  contrary 
to  the  interests  and  duty  of  the  corporation,  as  that  he  will  release 
or  has  authority  to  release  the  subscription  he  is  taking,  it  is 
not  a  reasonable  presumption  that  he  has  such  authority,  and 
a  subscriber  on  such  terms  would  be  particeps  criminis,  and  held 
to  all  the  responsibilities  of  a  bona  fide  subscriber.  This  is  the 
very  point  decided  in  Kobinson  v.  Pittsburgh  &c.  K.  Co."  ^ 

§  1368.  Rule  in  Case  of  Subscriptions  Obtained  by  Public 
Commissioners.  —  We  have  already  alluded  to  the  phm  of 
organizing  corporations  in  vogue  at  a  former  period  in  the  history 
of  corporate  franchises  in  this  country,  whereby  commissioners 
were  appointed  in  pursuance  of  an  act  of  incorporation  to  take 
subscriptions  to  the  capital  stock  of  the  proposed  company,  and 
otherwise  to  superintend  its  organization."^  These  commissioners 
have  been  regarded  as  public  officers,  having  no  authority  to  make 
any  representations  touching  the  enterprise,  though  in  point  of 
fact  they  were  often  —  perhaps  generally  —  the  mere  tools  or 
confederates  of  the  adventurers  who  had  obtained  the  charter. 
On  the  theory  that  they  were  public  officers,  the  courts  concluded 
that  no  one  could  justify  himself  in  listening  to  their  talk.  As 
they  were  agents  of  (he  State,  and  not  agents  of  the  corporation, 
a  subscriber  could  not  avail  himself  of  their  frauds  or  violations 
of  law  ;^  nor  were  such  frauds  and  violations  of  law  ground  of  for- 
feiting the  charter  of  the  company.*  And  the  distinction  has  been 
drawn  that  the  fact  that  a  subscription  to  the  capital  stock  of  a  ct)r- 
poratiou  was  procured  hy  fraudulent  representations  of  its  agent 
may  be  set  up  in  bar  of  a  recovery  thereon  ;  but  not  so  as  to  sub- 

1  32  Pa.  St.  334;  s.  c.  72  Am,  Dec.  ^  Nortli  Carolina  &c.  R.  Co.  v. 
792.                                                                  Leach,  4  Jones  (N.  C.)  340. 

2  Ante,  §  1240  et  seq.  *  Commercial    Bank     v.    State,     6 

Smed.  &  M.  (Miss.)  599. 
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scriptions  procured  by  commissioners  prior  to  the  organization.^ 
This  distinction  overlooks  a  principle  staled  in  the  preceding 
section  that  a  corporation  ought  not  to  be  permitted  to  take  the 
benefit  of  a  fraud  committed  by  another,  no  matter  who  that 
other  is.  There  was,  however,  good  sense  in  the  view  that 
frauds  of  a  private  nature,  taking  place  between  the  original 
subscribers  to  the  stock  of  the  corporation  and  the  commission- 
ers, could  not  be  set  up  to  the  injury  of  subsequent  bona  fide 
purchasers  of  the  stock. - 

§  1369,  American  Decisions  Denying  Right  of  Rescission 
for  Fraud.  —  Fifty  years  ago  American  courts  were  much  more 
affected  in  favor  of  the  rights  of  corporations  than  they  are  now. 
Unconsciously  no  doubt,  they  often  did  their  reasoning  entirely 
on  the  side  of  the  corporation,  and  proceeded  in  obtuse  forgot- 
fulness  of  the  rights  of  scattered  individuals.  At  or  about  that 
period  a  number  of  decisions  were  rendered  which  go  to  the 
length  of  holding  that  fraud  cannot  be  set  up  by  a  subscriber  to 
corporate  shares  in  avoidance  of  his  liability  as  a  subscriber. 
The  judges  were  in  some  cases  ingenious  and  astute  in  inventing 
theories  to  take  such  cases  out  of  the  general  principles  of  the 
law.  One  court  held  that  a  subscription  to  a  joint  stock  is  not  only 
an  undertaking  with  the  company,  but  with  all  other  subscrib- 
ers ;  and  hence  that,  even  if  fraudulent  as  between  the  subscriber 
and  the  corporation,  it  is  to  be  enforced  for  the  benefit  of  the 
others  in  interest.^  'But  this  court  did  not  explain,  and  no  court 
can  explain,  why  the  other  parties  to  the  undertaking,  that  is  to 
say,  the  other  stockholders,  should  be  allowed  to  acquire  bene- 
fits through  a  fraud  practiced  upon  one  of  their  number.  It  may 
be  assumed  that  most  of  the  American  decisions  rendered  at  this 
period  of  our  jurisprudence,  which  have  refused  to  release  sub- 
scribers to  corporate  stock  on  the  ground  of  fraud,  have  proceeded 
on  tenable,  or  at  least  on  plausible  grounds.  Those  which  have 
not,  have  undertaken  to  assert  principles  which  have  happily 
passed  out  of  American  jurisprudence ;  and  the  writer,  having 

1  Rutz  V.  Esler  &c.  Mau.  Co.,  3  111.  =  Graff  r7^tt8burgh  &c.  R.  Co.,  31 
App.  83.                                                              Pa.  St.  '189. 

2  Minor  v.  Mechanics  Bank,  1  Pet, 
(U.  S.)  46,  66. 
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developed  the  principles  on  which  the  courts  generally  proceed, 
will  not  consume  time  in  attempts  to  analyze  and  reconcile  them. ^ 

§   1370.  Effect  of  Ignorance  of  the  Subscriber.  —  It  is  no 

defense  for  the  stockholder  to  show  ignorance  of  the  condition 
and  circumstances  of  the  company  when  his  subscription  was 
taken. 2  If  the  company  is  governed  by  the  laws  of  a  foreign 
State,  a  person  who  subscribes  for  shares  of  its  stock  is  bound  to 
know  the  law  of  Bwch.  foreign  Sta(e.^  But  if  a  promoter  or  an 
agent  of  the  corporation  takes  advantage  of  the  ignorance  of  a 
person,  and,  by  means  of  false  representations  which  would  not 
avail  against  an  intelligent  person,  induces  him  to  subscribe,  he 
may  claim  a  release  on  that  ground.* 

§  1371.  Rule  of  liaw  that  Stockholdep  must  have  been  Dil- 
igrent  in  Discovering  the  Fraud.  — The  common  law  pr®ceeds 
upon  a  moral  plane  so  low  as  to  aWow  fraud  to  be  offset  by  mere 
negligence :  that  is  to  say,  a  party  who  has  been  defrauded  by 
another  cannot  have  a  remedy  against  that  other  for  the  fraud. 


^  Compare  the  following  cases: 
Buffalo  &c.  R.  Co.  v.  Dudley,  14  N.  Y. 
336;  Goodrich  v.  Reynolds,  31  111. 
490;  s.  c.  83  Am.  Dec.  240;  Troy  &c. 
R.  Co.  V.  Kerr,  17  Barb.  (N.  Y.)  581; 
Case  of  Empire  Bank,  18  N.  Y.  199; 
s.  c.  8  Abb.  Pr.  (N.  Y.),  192.  It  has 
been  held  that  the  shareholder  will  not 
be  released  on  the  ground  that  the 
agent  of  the  corporation,  procuring 
the  subscription,  made  false  state- 
ments as  to  the  amount  of  stock  sub- 
scribed, and  as  to  the  time  when  the 
railroad  would  be  completed.  Brown- 
lee  V.  Ohio  &c.  R.  Co.,  18  Ind.  68; 
Bish  V.  Bradford,  17  Ind.  490;  Hardy 
V.  Merriweather,  14  Ind.  203;  Andrews 
V.  Ohio  &c.  R.  Co.,  14  lud.  169.  Nor 
that  he  falsely  represented  that  another 
railroad  company  would  furnish  the 
iron  for  the  railroad  proposed,  or  lend 
its  credit  for  the  purpose  of  obtaining 
it.  Johnson  v.  Grawfordsville  &.c.  R. 
Co.,  11  Ind.  280.  Nor  will  a  fraudu- 
lent representation,  made  by  one  of  the 


company's  officers  at  a  public  meeting 
and  in  the  presence  of  a  majority  of 
the  board  of  directors,  but  not  made 
in  pursuance  of  auy  authority  from, 
or  resolution  of,  the  board,  discharge 
a  subscriber.  Buffalo  &c.  R.  Co.  v. 
Dudley,  14  N.  Y.  337. 

2  Payson  «?.  Withers,  5  Biss.  (U. 
S.)  2G9. 

3  Ibid. 

*  In  an  action  by  a  turnpike  com- 
pany on  a  stock  subscription,  the  de- 
fendant answered  that  he  could  not 
read  and  did  not  hear  the  articles  of 
association  read;  but  that  a  party  to 
them,  interested  in  obtaining  subscrip- 
tions, induced  him  to  subscribe,  by 
his  false  representation  that  the  arti- 
cles did  not  require  a  payment  of 
subscriptions  until  $20,000  had  been 
subscribed.  It  was  held  that  these 
averments  set  up  a  sufficieut  ground 
of  defense.  Wert  v.  Crawfordsville 
&c.  Co.,  19  Ind.  242. 
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or  cannot  avoid  the  contract  into  which  he  has  been  drawn  by 
the  fraud,  if  he  is  negligent  in  discovering  the  fraud  before  he 
suffers  the  imposition.^  This  doctrine  has  been  levelled  against 
a  subscriber  to  corporate  shares  who  set  up,  in  an  action  for  as- 
sessments, that  he  had  been  induced  to  sign  the  subscription 
paper  by  the  fact  of  other  names  being  signed  on  it  when  it  was 
presented  to  him,  upon  an  agreement  with  the  promoters  of  the 
company  and  such  signers  that  their  subscription  should  be  fic- 
titious and  that  they  should  not  be  held  to  it  according  to  its 
terms.  In  other  words,  the  court  held,  in  effect,  that  the  intend- 
ing subscribers  must  suspect  fraud,  where  every  thing  seemed 
fair  and  honest,  and  use  diligence  to  discover  in  some  way  that 
this  secret  and  nefarious  arrangement  had  been  made  between 
commissioners  appointed  by  the  legislature  to  receive  subscrip- 
tions and  certain  persons  who  were  willing  to  lend  their  names 
as  decoys  to  lure  other  subscribers. ^ 

§  1372.  Duty  of  Purchaser  to  Make  Inquiries  before  Sub- 
scribing. —  But  the  rule  of  equity  is  that  where  there  has  been 
a  fraudulent  misrepresentation  or  wilful  concealment  of  facts,  by 
which  a  person  has  been  induced  to  enter  into  a  contract  to  sub- 
scribe for  shares,  it  is,  in  theory  of  equity,  no  answer  to  his 
claim  to  be  relieved  from  it,  that  he  might  have  known  the  truth 
by  proper  inquiry.^     This  is  but  an  application  of  the  general 

'  Orrarod  v.   Huth,  11"  Mees.  &  W.  concealment  by  which  a  person  has 

651.  been  induced  to  enter  into  a  contract, 

2  Connecticut  «&c.  R.  Co.  v.  Bailey,  it  is  no  answer  to  his  claim  to  be  re- 
24  Vt.  465 ;  s.  c.  58  Am.  Dec.  181,  189.  lieved  from  it  to  tell  him  that  he  might 

3  Directors  v.  Kisch,  L.  R.  2  H.  L.  have  known  the  truth  by  proper  in- 
00,  120;  Smith  ?;.  Reese  River  Co.,  L.  quiry.  He  has  a  right  to  retort  upon 
U.  2  Eq.  264;  s.  c.  L.  R.  4  H.  L.  64;  his  objection,  '  You,  at  least,  who  have 
Waterhouse  v.  Jaraieson,  L.  R.  2  H.  L  stated  what  is  untrue,  or  have  con- 
(Sc.)  29;  Upton  v.  Englehart,  3  Dill,  cealed  the  truth,  for  the  purpose  of 
(U.  S.)  496,  500;  New  Brunswick  &C.R.  drawing  me  into  a  contract,  cannot 
Co.  V. Muggeridge,  1  Dr.  & Sm.  363, 382.  accuse  me  of  want  of  caution  because 
In  laying  down  this  rule  in  Directors  I  relied  implicitly  upon  your  fairness 
V.  Kisch,  supra,  Lord  Chelmsford,  L.  and  honesty.'  I  quite  agree  with  the 
C.,  used  the  following  language:  "It  opinion  of  I^d  Lyndhurst,  in  the  case 
appears  to  me  that  when  once  it  is  es-  of  Attwood  v.  Small,  G  CI.  &  Fin.  232, 
tablished  that  there  has  been  any  395,  that  *  where  representations  arc 
fraudulent  misrepresentation  or  wilful  made   with  respect  to  the  nature  and 
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principles  of  equity  applicable  to  all  contracts  induced  by  fraud- 
ulent misrepresentations  or  concealments.  "Every  contracting 
party  has  an  absolute  right  to  rely  on  the  express  statement  of 
an  existing  fact,  the  truth  of  which  is  known  to  the  opposite 
part}'',  and  unknown  to  him,  as  a  basis  of  a  mutual  engagement; 
and  he  is  under  no  obligation  to  investigate  and  verify  statements 
to  the  truth  of  which  the  other  party  to  the  contract,  wiih  full 
means  of  knowledge,  has  deliberately  pledged  his  faith."  ^  It  is 
not  incumbent  upon  him  to  institute  inquiries  and  to  suspect 
fraud,  where  all  seems  fair  and  conformable  to  the  requirements 
of  the  statutes. 2 

§  1373.  Illustrations  of  this  Rule.  —  Accordingly,  a  person 
buying  stock  from  a  corporation  is  entitled  to  rely  upon  the  assurances 
of  an  officer  of  the  corporation  as  to  its  financial  condition  ;  and  although 
he  may  be  already  a  stockholder,  he  is  not  bound  to  avail  himself  of  his 
privilege  of  examining  the  corporate  books,  in  order  to  avail  himself  of 
the  defense  of  the  fraudulent  representations,  when  sued  upon  the  note 
given  for  the  shares.  In  such  a  case  it  was  said:  "Although  the 
defendant  had  the  right,  as  a  stoclvholder,  to  inspect  the  books,  and,  by 
an  examination  might  have  ascertained  whether  the  statement  was  true 
or  false,  an  acquaintance  with  bankbook-keeping,  and  considerable  time 
would  have  been  required  for  such  an  examination ;  and,  under  such 
circumstances,  the  defendant  may  rely  upon  the  assurances  of  the 
officers  of  the  bank,  and  not  subject  himself  to  the  imputation  of  uegU- 


character  of  property,  which  is  to  be-  amount    of  the    business   done   in  a 

come  the  subject  of  purchase,  affecting  public  house,  the  purchaser  was  held 

the  value  of  that  property,  and  those  to    be   entitled  to   recover  damages, 

representations  afterwards  turn  out  a'though  the  books  were  in  the  hou-e, 

to  be  incorrect  and  false,  to  the  know-  and  he  might  have  had  access  to  them 

ledge   of   the    party   making  them,  a  if  he  thought  proper." 

foundation  is  laid  for  maintaining  an  ^  INIead  v.  Buun,  32  N.  Y.  275,  280, 

action  in  a  court  of  common  law  to  per  Porter,  J.     To  the  same  effect  is 

recover    damages    for    the  deceit  so  McClellan  v.    Scott,  24   Wis.  81,  86; 

practiced;  and  in  a  court  of  equity  a  Attwood  v.    Small,    6  CI.  &  Fin.  232, 

foundation  is  laid  for  setting  aside  the  395;  Dobell  v.  Stevens,  3  Barn.  &  Cres. 

contract  which  was  founded  upon  that  <>23;  Eaton  v.  Winnie,  20  Mich.  156 ;  s. 

basis.'    And  in  the  case  of  Dobell  v.  c.  4  Am.  Rep.  377. 

Stevens,  3  Barn.  &  Cress.  623,  to  which  2  Waterhouse  v.  Jamieson,  L.  R.  2 

he  refers  as  an  authority  in  support  of  H.  L.  (Sc.)  29;  Foreman  v.  Bigelow, 

the  proposition,  which  was  an  action  4  Cliff.   (U.  S.)  508,  s.  c.  7  Cent.  L.  J. 

for  deceit  in  falselv  representing  the  430. 

1059 


2  Tbomp.  Corp.  §  1375.]     the  contract  of  subscription. 

gence  for  a  failure  to  examine  the  books  of  the  bank.i  -  -  -  -  lit 
another  case  the  frauduleut  prospectus  stated  that  further  information 
could  be  had  at  the  office  of  the  compan3\  This  was  held  not  enough 
to  put  persons  intending  to  apply  for  shares  upon  inquiry  as  to  whether 
the  statements  in  the  prospectus  were  true  or  false. 2  So,  where  the 
prospectus  of  a  railway  company  stated  that  "  the  engineer's  report, 
maps,  plans,  etc.,  may  be  inspected,  and  further  information  obtained, 
at  the  office  of  the  company,"  it  was  held  that  the  neglect  of  the  appli- 
cant for  shares  to  examine  these  papers  was  no  answer  to  his  demand 
to  be  relieved  from  his  contract.  ^ 


§  1374.  Rule  not  Applicable  where  Statements  Ambig-- 
xLous.  —  But  this  rule  does  not  apply  where  the  statements  in  a 
prospectus  are  ambiguous  and  susceptible  of  an  interpretation 
conformable  to  the  truth.  Here  there  is  good  sense  in  holding 
the  purchaser  bound  to  avail  himself  of  the  means  of  inquiry 
open  to  him,  and  to  which  he  is  referred  by  the  prospectus  in 
question,  before  he  can  charge  fraud  on  the  directors  or  pro- 
moters of  the  company.* 

§  1375.  Subscriber  Owes  Duty  of  Inquiry  tolnnocent  Third 
Persons.  —  But,  as  we  shall  more  fully  see  hereafter,^  while 
one  contracting  party  owes,  in  theory  of  equity,  to  the  other  con- 
tractino-  party  no  duty  to  inquire  before  entering  into  the  contract, 
he  may  owe  a  duty  of  subsequent  inquiry  to  innocent  third  per- 
sons; for  instance,  to  creditors  of   the  company,  who  may  have 

1  Union  Nat.  Bank  v.  Hunt,  76  Mo.  later  decisions  of  the  House  of  Lords 
439,445;  reversing  s.  c.  7  Mo.  App.  42.  and  otlier  courts  of  equity :  "  If  a  per- 
Contra,  see  Haskell  v.  Worthington,  son  purchases  shares  in  a  company 
94  Mo.  560,  570,  per  Brace,  J.  upon  the  faith  of  a  prospectus,  and  is 

2  Smith  V.  Keese  River  Co.,  L.  R.  2  referred  to  any  document  which  will 
Eq.  264.  show  the  untruth  or  inaccuracy  of  any 

3  Directors  v.  Kisch,  L.  R.  2  H.  L.  of  its  statements,  and  he  chooses  not 
99_  to  make  use  of  his  means  of  knowl- 

■«  Ilallowsv.  Fernie,  L.  R.  3Ch.  467,  edge,  but  to  continue  in  a  state  of 

477.     In  this  case    Lord    Chelmsford  wilful  ignorance  of  the  facts,  he  can - 

made  the  following  broad  statement,  not  afterwarcjs  be  heard  to  complaia 

which,  though  correct  when  consider-  that  he  has  men  deceived  by  the  al- 

ed  with  reference  to  the  facts  of  the  leged  misslalements." 
particular  case,  cannot  be  justilled  as  *  Post,  §  1438,  et  seq. 

an  abstract  proposition,  in  the  view  of 
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given  credit  on  the  faith  of  his  being  a  shareholder  ;i  and  it  is 
upon  this  ground,  as  we  shall  hereafter  see,  that  he  is  bound  to 
disaffirm  the  contract  at  the  earliest  opportunity  after  notice  of 
the  fraud  practiced  upon  him.^ 

§  1376.  Waiver    of  the   Fraud    by    the    Subscriber. — The 

principle  hinted  at  in  the  preceding  section,  and  more  fully 
developed  in  the  next  section,  is,  that  one  induced  by  fraud  to 
purchase  shares  of  stock  in  a  corporation  cannot  avoid  his 
purchase  if,  after  becoming  aware  of  the  fraud,  he  acts  as  a 
shareholder  ©r  derives  a  benefit  from  his  shares.^  Nor  can  a 
stockholder  set  up,  by  way  of  defence,  fraud  practised  by  the 
corporation  on  him  in  its  acts  or  organization,  where  he  has 
stood  by  and  interposed  no  objection  while  the  coiporation  has 
contracted  debts.*  And  while  it  is  in  general  true  that  where  a 
corporate  charter  has  been  obtained  by  means  of  fictitious  sub- 
scriptions for  a  part  of  the  stock,  and  fraud  has  been  committed 
on  a  real  subscriber  by  which  he  has  sustained  or  might  sustain 
damage,  —  no  action  can  be  maintained  against  him  by  the  cor- 
poration for  the  amount  of  his  subscription,  — yet  it  is  different 
where  such  subscriber  has  accepted  the  charter  and  by  his  own 
acts  assisted  in  putting  it  into  operation.  In  such  a  case  he 
cannot  avail  himself,  when  sued  by  the  corporation  in  respect  of 
his  subscription,  of  the  defence  that  a  part  of  such  stock  was 
fictitious.^ 

§  1377.  Acts  of  Ratification  or  Estoppel.  — The  underlying 
principle  of  the  preceding  section  has  already  been  stated:*' it 
is  that  a  contract  to  take  shares  induced  by  fraudulent  misrepre- 
sentations or  concealments  is  not  only  valid  until  rescinded,'  but 
it  may  become  absolutely  binding  by  acts  of  ratification.     And 

1  See  Oakes  v.  Turquand,  L.  R.  2  (U.  S.)  146;  s.  c.  10  Myer  Fed.  Dec. 
H.  L.  325;   Reese  River  Mining  Co.  v.      §§  213,  214. 

Smitli,  L.   R.  4  H.   L.    64;   Saffold  v.  *  Beck  v.  Henderson,  76  Ga.  360. 

Barnes,  39  Miss.   399;  National  Park  ^  Centre      &c.      Turnpike     Co.     r. 

Bankv.  Nichols,  2  Biss.    (U.S.)  146;  M'Conaby,    16  Serg.  &  R.  (Pa.)    140; 

s.  c.  Myer  Fed.  Dec.  §§  211,  212.  ante,  §1323;  pose,  §  1956. 

2  Post,  §  1438,  et  seq.  ^  Ante,  §  1363. 

3  City  Bank  v.  Bartlett,  71  Ga.  797;  ^  Reese  River  Co.  v.  Smith,  L.  R.  4 
National  Park  Bank  v.  Nichols,  2  Biss.  II.  L.  64. 
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here  it  may  be  stated,  generally,  that  if  a  person  who  has  been 
thus  entrapped  into  the  purchase  of  shares,  after  discovering  the 
fraud,  acts  in  a  manner  inconsistent  with  an  intention  to  disaffirm 
the  contract,  this  will  preclude  him  from  disaffirming  afterward.^ 
This  was  held  to  be  the  effect  of  the  following  acts:  after  dis- 
covering the  real  facts,  placing  his  shares  in  the  hands  of  a 
broker  and  instructing  him  to  sell  them;^  after  comins:  to  the 
knowledge  of  the  alleged  fraudulent  representations,  paying  a 
call  and  receiving  a  dividend  ;^  knowingly  suffering  his  name  to 
appear  on  the  books  of  the  company  as  a  stockholder  so  long 
that  the  rights  of  creditors  would  be  prejudiced  in  case  of  with- 
drawal ;  *  participating  in  the  meetings  of  the  coni[)any,^  but  not 
where  he  merely  appeared  for  the  purpose  of  demanding  a  rescis- 
sion of  his  contract  ;  ^  voting  his  shares  by  proxy  ;  ^  paying 
calls;  ^  serving  as  a  director,  and  participating  generally  in  the 
business  of  the  company ;  ^  demanding  and  suing  for  dividends  ;^*^ 
promising  to  pay  the  installments  due  on  his  shares  ;^^  and  receiv- 
ing dividends,  where  the  question  arose  as  between  the  share- 
holder and  creditors. ^2     gQ^  i\^q  fact  that  a  subscriber  to  stock 


*  Scholey  v.  Central  Railway  Co.  of 
Venezuela,  L.  R.  9  Eq.  266,  n. 

2  Ex  parte  Briggs,  L.  R.  1  Eq.  483, 
per  Lord  Romilly,  M.  R. 

3  Scholey  v.  Central  Railway  Co.  of 
Venzuela,  L   R.  9  Eq.  266,  n. 

•*  Maiterof  Reciprocity  Bank,  22  N. 
Y.  17;  McHose  v.  Wheeler,  45  Pa.  St. 
32;  Philadelphia  &c.  R.  Co.  v.  Cowell, 
28  Id.  329;  s.  c.  70  Am.  Dec.  128. 
Otherwise,  where  one  is  so  held  out 
•srithout  his  knowledge.  Fox  v.  Clifton, 
6  Bing.  776. 

fi  Dayton,  &c.  R.  Co.  v.  Hatch,  1 
Disney,  (Oh.),  84;  Harrison  v.  Heat- 
horn,  6  Man.  &  G.  81,  84;  Chaffiu  v- 
Cummiiigs,  37  Me.  76.  ♦ 

«  Woiitncr  V.  Shairp,  4  C.  B.  404. 

^  Greenville  &c.  R.  Co.  v.  Coleman, 
5  Rich.  L  (S.  C.)  118;  McCully  v. 
Pltisburgh  &c.  R.  Co.,  32   Pa.  St.  25. 

8  Graff  V.  Pittsburgh  &c.  R.  Co., 
31  Pa.  St.  489;  Cromford  &c.  R.  Co. 
V.  Lacey,  3  You.  &  ,7.  80;  Frost  v. 
Walker,  60  Me.  4(;S;   Hall  v.  U.  S.  Ins. 

ior,2 


Co.,  5  Gill  (Md.),  484;  Mississippi 
&c.  R.  Co.  V.  Harris,  36  Miss.  17.  But 
failing  to  pay  calls  does  not,  of  course, 
imply  that  one  is  not  a  shareholder. 
Schaeffer  V.  Missouri  Home  Ins.  Co., 
46  Mo.  248;  McHose  v.  Wheeler,  45 
Pa.  St.  32.  But  see  Fiser  v.  Missis- 
sippi R.  Co.,  32  Miss.  359;  Hayne  v. 
Beauchamp,  5  Smedes  &  M.  (Miss.) 
537;  Lewis  v.  Robertson,  13  Id.  558. 

9  Hays  V.  Pittsburgh  &c.  R.  Co., 
38  Pa.  St.  81 ;  Hager  v.  Cleveland,  36 
Md.  476;  Ruggles  v.  Brock,  6  Huu 
(N.  Y.),  164. 

10  Philadelphia  &c.  R.  Co.  v.  Cowell, 
28   Pa.  St.   329;  s.  c.  70  Am.  Dec.  128. 

"  Mississippi  &c.  R.  Co.  v.  Harris, 
36  Miss.  17. 

12  Hoare's  Case,  2  John.  &  H.  229; 
Gouthwaite'sCase,  3DeG.&  Sm.  258; 
Philadelphia  ^^R.  Co.  v.  Cowell,  28 
Pa.  St.  329;  s.  c/foAm.  Dec.  128.  And 
see  Grace  tj.  Smith,  2  W.  Black.  998; 
Waugh  V.  Carver,  2  II.  Black.  235;  s. 
c.    1  Smith's    Ld.  Cas.    968;    Pott  v. 
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in  a  company  has  sold  some  of  the  shares  taken  by  him,  does  not 
deprive  him  of  the  right  to  have  the  contract,  it  being  severable, 
rescinded  as  to  the  remainder,  for  fraudulent  misrepresentations 
in  the  company's  prospectus,  if  he  parted  with  the  shares  sold 
before  discovering  the  fraud. ^ 

§  1378.  Rule  where  Subscription  is  Settled  l>y  Negotiable 
Instrument.  —  If  the  subscription  is  settled  by  the  giving  of  a 
negotiable  instrument,  e.  ^.,  a  negotiable  promissory  note  secured 
by  a  mortiiage,  and  this  is  negotiated  by  the  corporation  to  an 
innocent  third  party  before  maturity,  on  a  rule  of  public  policy 
which  upholds  the  confidence  of  the  business  community  in  deal- 
ing in  commercial  paper,  he  takes  it  discharged  of  equities  sub- 
sisting between  the  maker  and  the  payee,  and  the  maker  cannot 
defend  against  his  liability  on  it  by  showing  that  he  was  induced 
to  subscribe  for  the  shares  by  false  and  fraudulent  representa- 
tions of  the  corporation  or  its  agents.^ 


§   1379.   Subscriptions  Given  in  Consequence  of  Mistake.  — 

The  grounds  upon  which  courts  of  equity  proceed  in  reforming 
contracts  in  consequence  of  mistake  are  familiar.  The  mistake 
must  be  mutual;  and  the  courts,  in  reforming  the  contract  and 
enforcing  it  as  reformed,  do  no  more  than  bring  about  the  result 
which  the  contracting  parties  themselves  intended.^  It  has  been 
held  that  where  individuals,  having  a  design  to  be  incorporated 
for  the  purpose  of  creating  a  water-power,  cause  surveys  and 
estimates  to  be  made  of  the  w^ater-power  which  can  be  created, 
and  thereupon  represent  it  to  be  greater  than  it  really  is,  but 

Eyton,  3  C.  B.  32;  Wightmany.  Town-  508.      But  when   a  husband  receives 

roe,  1  Mau.  &   Sel.  412;  Berthold    v.  dividends  for  his  wife  (Ness  u.  Angus, 

Goldsmith,  24  How.  (U.  S  )  536,  542;  3  Exch.  805),  oratrustee  forhis  cestui 

Re  Francis,    7  Nat.  B.  R.  359;  s.  c.  2  que  trust  (Ness  v.   Armstrong,  4  Ex. 

Sawyer  (U.  S),  289.  Compare  Bowas  21),  the  rule  may  be  otherwise.     See 

V.   Pioneer  Tow    Line,  2  Sawyer    (U.  also  Bosanquet  v.  Shortridge,  4  Exch. 

S.),  21 ;  Hazard  v.  Hazard,  1  Story  (U.  698. 

S.),  375;   The  Crusader,   1  Ware  (U.  i  Ex    Parte   West,    56   Law    Times 

S.),  441 ;  Bigelow  v.  Elliot.  1  Cliff.  (U.  (N.  s.)  622. 

S.)  33;  Winship  v.   Bank  of    United  ^  Andrews  u.  Hart,  17  Wis.  297. 

State,  5 Pet.  (U.  S.)  562,  574;  Phoenix  '  Bishop  on  Con.,  §  236. 

Ins.  Co.  V.  Hamilton,  14  WaU.  (U.  S.) 
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■without  any  intention  to  deceive,  persons  who  subscribe  for  stock 
in  the  corporation  on  the  faith  of  such  representations,  and  agree 
to  be  personally  liable  for  assessments,  cannot  avoid  the  contract 
on  the  ground  of  the  mistake.^  But  it  is  said,  in  a  Tennessee 
case,  that  if  a  person  is  induced  to  take  stock  in  a  railway  com- 
pany by  false  representations  which  are  not  fraudulent,  and  which 
form  no  part  of  the  contract  of  subscription,  he  is  not  entitled  to 
be  relieved  from  the  payment  of  the  amount  of  his  subscription. 
If,  however,  he  acts  on  such  representations,  to  his  injury,  he  is 
entitled  to  relief,  although  they  may  have  been  innocently  made.^ 
Both  of  these  cases,  however,  arose  between  the  company  and 
the  shareholders. 


Article  II.  What  Frauds  will  and  What  will    not  Avoid 

Contract. 


THE 


Section 

1382.  Statement  of  the  general  rule  by 

Lord  Romilly,  M.  R. 

1383.  Fraud  may  consist  either  in  mis- 

representation or  suppression 
of  the  truth. 

1384.  Must  be  a  material  inducement 

to  the  contract. 

1385.  Further  in  illustration  of  this 

principle. 

1386.  Illustrations  continued. 

1387.  Purpose  of  the  misrepresenta- 

tions. 

1388.  Fraud  need  not  have  been  wil- 

ful. 

1389.  Except  where  the  action  is  for 

deceit    against    the    persons 
committing  the  fraud. 

1390.  -Distinction  between  fraud  and 

failure  of  consideration. 

1391.  Further  of  this  distinction. 

1392.  Puffing  and  exaggeration. 

1393.  Fraudulent    promise  of    some- 

thing unlawful. 


1  Salem  Mill-Dam  Corp.  v.  Ropes, 
9  Pick.  (Mass.)  187;  s.  c.  19  Am.  Dec. 
3C3. 

1004 


Section 

1394.  Statements    as    to    matters    of 

opinion,  belief  and  motive. 

1395.  Parol  representations    varying 

written  contract. 

1396.  Further  of  this  subject. 

1397.  Ambiguous  statements. 

1398.  Misstatements  as  to  the  names 

of  directors. 

1399.  Fraud   in  which  the  subscriber 

seeking  relief  participated. 

1400.  Such  as   secret  agreements  with 

shareholders    prejudicial    to 
the  corporation. 

1401.  Illustrations      of      the      fore- 

going. 

1402.  But  such  agreements  good  be- 

tween shareholders. 

1403.  Application  of  this  rule  in   case 

of  registered  companies, 

1404.  Fraudulent     agreements      with 

previous  subscribers. 

1405.  No    defense    unless   subscriber 

was  misled  by  such  fraud. 

2  Cunningham  v.  Edgefield  &c.  R. 
Co.,  2  Head  (Teun.),  23. 


EFFECT  OF  FRAUD.     [2  Thomp.  Corp.  §  1383. 

Section  Sectiox 

1406.  Subsequent   fraudulent   altera-      1411.  Continued. 

tion  of  subscription  paper.  1412.  Continued. 

1407.  Charter  fraudulently  procured;       1413.  Continued. 

corporation   illegally    organ-       1414.  Instances  under  the  foregoing 
ized.  rule;    shareholders    not    re- 

1408.  Instances    under    the    forego-  leased. 

ing    rule;  shareholders    re-       1415.  Continued, 

leased.  1416.  Continued. 

1409.  Continued.  1417.  Continued. 

1410.  Continued.  1418.  Continued. 

§  1382.  Statement  of  the  General  Rule  by  Lord  Romilly, 

M.  R.^ —  Concerning  the  general  nature  of  the  concealments 
and  misrepresentati  )n.s  which  will  avoid  such  a  contract,  there 
is  perhaps  no  better  expression  of  opinion  to  be  found  than 
that  of  Sir  John  Romilly,  M.  R.,  in  Pulsford  v.  Richards:^ 
"  The  ground  on  which  relief  is  asked  is  that  principle  of  equity 
which  declares  that  the  wilful  misrepresentation  of  one  con- 
tracting party  which  draws  another  into  a  contract,  shall  at  the 
option  of  a  person  deceived,  enable  him  to  avoid  or  enforce  that 
contract.  It  will  be  convenient  in  the  present  case,  to  state  my 
view  of  this  principle  before  applying  it  to  the  facts,  as  they 
appear  to  be  established  on  the  evidence.  The  basis  of  this,  as 
well  as  of  most  of  the  great  principles  on  which  the  system  of 
equity  is  founded,  is  the  enforcement  of  a  careful  adherence  to 
truth  in  all  the  dealings  of  mankind.  This  principle  is  univer- 
sal in  its  application  to  cases  of  contract.  It  affects  not  merely 
the  parties  to  the  agreement,  but  also  those  who  induce  others  to 
enter  into  it.  It  applies  not  merely  to  cases  where  the  state- 
ments were  known  to  be  false  by  those  who  made  them,  but  to 
cases  where  statements,  false  in  fact,  were  made  by  parties  who 
believed  them  to  be  true,  if  in  the  due  discharge  of  their  duty 
they  ought  to  have  known,  or  if  they  had  formerly  known  and 
ought  to  have  remembered,  the  fact  which  negatived  the  repre- 
sentation made;  a  strong  illustration  of  which  is  to  be  found  in 
Burrowes  v.  Lock.^  And  I  held  the  same  in  Money  v.  Jor- 
den.*      This    principle   applies   to  all  representations  made  on 

1  22  L.  J.  (Ch.)  5G2;  s.  c.   47  Jur.     3  lo  Ves.  470. 

865.  *  21  L.  J.  (Ch.)  531;  s.  c.   11  Eng. 

2  22  L.  J.  (Ch.)  569;  s.  c.   17  Jur.   L.  &  Eq.  182;  21  L.  J.  (Ch.)  893;  13 
865;  19  Eng.  L.  &  Eq.  387,  391.        Eng.  L.  &  Eq.  245. 
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the  faith  of  which  other  persons  enter  into  agreements;  so  that, 
whether  the  representation  were  true  or  false  at  the  time  when 
it  was  made,  he  who  made  it  shall  not  only  be  restrained  from 
falsifying  it  hereafter,  but  shall,  if  necessary,  be  compelled  to 
make  good  the  truth  of  that  which  he  has  asserted.     The  re- 
sults, however,  which  flow  from  the  application  of  this  principle, 
diifer  materially,  in  different  cases.     In  the  case  where  the  false 
representation  is  made  by  one  who  is  no  party  to  the  agreement 
entered  into  on  the  faith  of  it,  the  contract  cannot  be  avoided, 
and  all  that  equity  can  then    do   is  to  compel  the  person  who 
made  the  representation  to  make  good  his  assertion  as  far  as  may 
be  possible.     In  cases,  however,  where  the  false  representation 
is  made  by  a  person  who  is  a  party  to  the  agreement,  the  power 
of  equity  is  more  extensive,  and  the  contract  itself  may  be  set 
aside,  if  the  nature  of  the  case  and  the  condition  of  the  parties 
will  admit  of  it,  or  the  person  who  made  the  sssertion  may  be 
compelled  to  make  it  good.     The  distinction  between  the  cases 
where  the  person  deceived  is  at  liberty  to  avoid  the  contract, 
or  where  the  court  will  aflfirm  it,  giving  him  compensation  only, 
is  not  very  clearly  defined.     This  question  usually  arises  on  the 
specific  performance  of  contracts  for  the  sale  of  property ;  and 
the    principle    which    governs    the    case,  though  it    is  in  some 
instances    of  difficult   application,   and  leads  to  refined  distinc- 
tions, is  the  following,  namely,  that  if  the  representation  made  be 
one  which  can  be  made  good,  the  party  to  the  contract  shall  be 
compelled,  or  maybe  at  liberty,  to  do  so  ;  but  if  the  representa- 
tion made  be  one  which  cannot  be  made  good,  the  party  deceived 
shall  be  at  liberty,  if  he  pleases,  to  avoid  the  contract.     Thus, 
if  a  man  misrepresents  the  tenure  or  situation  of  an  estate,  as 
if  he  says  an  estate  is  freehold  which  proves  to  be  copyhold  or 
leasehold,  or  if  he  describes  it  as  situate  within  a  mile  of  some 
particular  town,  when,  in  truth,  it  is  several  miles  distant,  such 
a  misrepresentation  of  it,  if  it  cannot  be  made  true,  would  at 
the  option  of  the  party  deceived  annul  the  contract ;  but  if  the 
property  be  subject  to  incumbrances   concealed  from    the  pur- 
chaser, the  seller   must  make  good  his  statements  and  redeem 
those  charges.     And,  even  in  the  cases  where  the  properly  is 
subject  to  a  small  rent  not  stated,  or  the  rent  of  it  is  somewhat 
less  than  it  was  represented,  and  the  court  does  not  annul  the 
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contract,  but  compels  the  seller  to  allow  a  suflScient  deduction 
from  the  purchase-money,  it  does  so  on  this  principle,  that  by 
these  means  he,  in  fact,  makes  good  his  representation,  and  that 
the  statement  made  was  not  such  as  in  substance  deceived  the 
purchaser  as  to  the  nature  and  quality  of  the  thing  he  bought. 
With  respect  to  the  character  or  nature  of  tbe  misrepresentation 
itself,  it  is  clear  that  it  may  be  positive  or  negative ;  that  it  may 
consist  as  much  iu  the  suppression  of  what  is  true,  as  in  the 
assertion  of  what  is  false;  and  it  is  almost  needless  to  add,  that 
it  must  appear  that  the  person  deceived  entered  into  the  con- 
tract on  the  faith  of  it.  To  use  the  expression  of  the  Roman 
law,  so  much  commented  upon  in  the  argument  before  me,  it 
must  be  a  representation  dans  locum  coiitracfui,  that  is  a  rep- 
resentation giving  occasion  to  the  contract,  the  proper  interpre- 
tation of  which  appears  to  be  the  assertion  of  a  fact  on  which 
the  person  entering  into  the  contract  relied,  and  in  the  absence 
of  which  it  is  reasonable  to  infer  he  would  not  have  entered  into 
it;  or  the  suppression  of  a  fact,  the  knowledge  of  which  it  is 
reasonable  to  infer  would  have  made  him  abstain  from  the  con- 
tract altogether." 

§  1383.  Fraud  may  Consist  either  in  Misrepresentation 
or  Suppression  of  the  Truth. —  The  fraud  which  will  entitle  a 
subscriber  to  shares  of  a  corporation  or  joint-stock  company  i.') 
a  rescission  may  be  either  of  a  positive  or  negative  kind.  It  may 
consist  either  in  a  suppression  of  what  is  true,  or  in  assertion  of 
what  is  false. ^ 

1  Pulsford  V.  Richards,  22  L.  J.  of  that  f^olden  legacy,  if  I  may  so  term 
(Ch.)  5G9;  s.  c.  17  Jur.  865;  19  Eng.  L.  it,  which  has  been  left  to  us  by  Sir 
&  Eq.  387,  391;  Crump  v.  U.  S.  Mining  Richard  Kiudersley,  who  has  con- 
Co.,  7  Gratt.  (.Va.)  352;  s.  c.  50  Am.  densed  iu  few  words  tlie  whole  doc- 
Dec.  IIG;  Upton  V.  Englehart,  3  Dill,  trine  as  to  the  rue  of  conduct  be- 
(U.  S.)  496;  s.  c.  10  Myer  Fed.  Dec.  tween  shareholders  and  their  direct- 
§  199.  In  Henderson  v.  Lacon,  L.  R.  ors,  in  the  case  of  the  NewBruus- 
5  Eq.  249,  262,  Vice-Chancellor  Wood,  wick  &  Canada  R.  Co.  v.  Muggeridge, 
after  reviewing  the  facts  of  a  casein  1  Dr.  &  Sm.  363,  a  case  cited  with 
which  tlie  plaintiff  had  been  induced  approbation  iu  the  case  of  Directors 
by  fraudulent  representations  iu  a  v.  Kisch,  L.  R.  2  H.  L.  113,  in  the 
prospectus  to  take  shares  iu  a  pro-  House  of  Lords."  This  "  golden  leg- 
posed  company,  said:  "  I  must  say  I  acy  "  consists  in  the  following  words : 
think  the  result  of  all  the  cases  which  "  Further,  it  appears  to  me  that  it  is 
have  occurred  shows  the  great  value  quite  necessary  to  uphold  this  as   a 
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§  1384:.  3Iiist  be  a  Material  Inducement  to  the  Contract. — 

It  must  also  appear  that  the  person  deceived  entered  into  the 
contract  on  the  faith  of  it.  To  borrow  an  expression  from  the 
Roman  law,  frequently  used  in  cases  of  this  kind,  it  must  have 
been  a  misrepresentation  or  concealment  dans  locum  contractui ; 
which  is  understood  to  mean  a  misrepresentation  or  concealment 
giving  occasion  to  the  contract  —  the  assertion  of  a  fact  on  which 
the  person  entering  into  the  contract  relied,  and  in  the  absence 
of  which  it  is  reasonable  to  infer  that  he  would  not  have  entered 
into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of  which,  it 
is  reasonable  to  infer,  would  have  made  him  abstain  from  the 
contract  altogether. ^  Another  expression  of  this  principle  is  that 
the  fraudulent  representation  must  have  been  a  proximate  or  im- 
mediate cause  or  inducement  to  the  purchase  of  the  shares.  It 
seems  that  if  such  fraudulent  representations  formed  a  material 
pari  of  the  inducement  to  take  the  shares,  and  that,  but  for 
them,  the  purchase  would  not  have  been  made,  their  effect  is  not 
destroyed  by  the  fact  that  other  influences  at  the  same  time  were 
at  work,  which  contributed  to  the  success  of  the  false  representa- 
tions.^     But  where  fraudulent  reports  on  the  part  of  the  directors 


principle:    that    those    who    issue   a  of  Iowa  have  held  that  officers  of  cor- 

prospectus  holding  out  to  the  public  porations   who  hold  out  to   individ- 

the     great    advantages    which    will  uals  or  to  the  public  the  advantages 

accrue  to  the  persons  who  will  take  which  will  accrue  to  persons  who  take 

shares  in  a  proposed  undertaking,  and  shares,  thereby  Inducing  them  to  take 

inviting  them  to  take  shares  on  the  them,  are  bound  not  only  to  abstain 

faith   of    the  representations   therein  from  stating  as  facts  that  which  is  not 

contained,  are  bound  to  state   every-  true,  but  to  omit  no  fact  within  their 

thing  with  strict  and  scrupulous  ac-  knowledge    the    existence    of  which 

curacy;    and    not    only    to    abstain  might  affect  the  advantages  held  out 

from  stating  as  facts  that  which  is  not  as  inducements.     Hubbard  r.  Weare, 

so,  but  to  omit  no  known  fact  within  79  Iowa,  678;  s.  c.  44  N.  W.  Rep.   915. 

their    knowledge,     the    existence    of  See  the  charge  of  Drummond,  J.,  in 

which  might  in  any  degree  affect  the  National  Park  Bank  v.  Nichols,  2  Biss. 

nature,   or    extent,  or  quality  of  the  (U.  S.)  146,  as  to  the  duty  of  persons 

jirivileges     and      advantages    which  soliciting  such  subscriptions  to  make 

the  prospectus    holds  out  as  induce-  full  disclosures. 

mcnts  to  take  shares."     New  Bruns-  i  Pulsford  v.   Richards,    22   L.   J. 

wick   &c.    R.    Co.    V.    Muggeridge,   1  (Ch.)  5(;0;  s.^.  17  Jur.  865;19  Eng.  L. 

Dr.  &  Sm.  3G3.     It  is  to  be  regretted  &  Eq.  387,  ^.     See  the  language  of 

that  courts  of  conscience,  so-called,  the  opinion,  ante,  §1382. 

do  not  always  give  effect  to  these  salu-  -  Lord  Cranworth,  in  Nicol's  Case, 

tary  principles.     The  Supreme   Court  3  De  G.  &  J.  420. 
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are  made  the  ground  for  the  rescission  of  such  a  contract,  the 
fraud  is  not  to  be  established  by  impressions  received  from  these 
reports  at  some  former  period  ^hovf  ever  distant;  but  they  should 
be  clearly  shown  to  have  been  in  the  mind  of  the  person  at  the 
time  of  the  negotiations  for  the  purchase,  and  to  have  been  one 
of  the  causes  leading  to  the  contract.^  Accordingly,  where  the 
directors  of  a  bank  made  a  false  statement  of  its  condition  at 
the  general  meeting  of  its  shareholders,  and  afterwards,  the 
manuger  of  the  bank  employed  an  agent  to  endeavor  to  get  the 
plaintiff  to  subscribe  for  shares,  but  it  did  not  appear  that  he 
had  any  authority  from  the  directors  to  do  so,  and  the  agent 
made  false  representations  to  the  plaintiff  concerning  the  bank, 
but  it  did  not  appear  that  the  agent  had  any  authority  from  the 
manager  of  the  bank  to  make  any  representations  concerning  its 
condition,  —  this,  it  seems,  was  not  a  case  where  the  fraud  of 
the  directors  or  any  authorized  agent  of  the  company  was  the 
proximate  inducement  to  the  purchase,  and  an  action  for  a 
rescission  was  not  maintainable  on  that  ground.^ 

§  1385.  Furtlier  in  Illustration  of  this  Principle.  —  On  like 
grounds,  where  a  person  seeking  a  rescission  had  visited  the  mine  which 
the  company  proposed  to  work,  attended  the  first  meeting  of  the  com- 
pany, and  knew  as  much  about  the  prospects  of  the  enterprise  as  the  di- 
rectors who  put  forth  the  exaggerated  prospectus,  it  was  held  that  he 
could  not  be  relieved  from  his  contract ;  for  the  inducement  to  his  enter- 
ing into  the  contract  was  presumed  to  have  been  his  own  knowledge,  and 
not  the  prospectus.-'  -  -  -  -  So,  upon  the  establishment  of  a  rail- 
way, a  person  who  had  been  instrumental  in  forming  the  company  and 
in  procuring  the  grant  from  the  government,  obtained  from  the  directors 
an  agreement  to  pay  him  a  large  percentage  upon  the  capital  of  the 

1  Lord  Cranworth,  in  Western  Bank  ment,    he     connected     the    directors 

of  Scotland  v.  Addie,  L.  R.  1   H.  L.  sufBcieutly  -nitli  the  :ille2;ed  raisreprc- 

(Sc.)  145,  158.  sentations  to  make  them  imputable  lo 

^  Ibid.     150.      "Therefore,"    said  the  company,  and  whether  lie  did  not 

Lord    CranTVorth,   after    stating    the  fail  to  state  a  relevant  case  upon  the 

above  facts,  "  though  this  was  a  case  record  on  this  ground." 

in  which,  as  the  pursuer  was  seeking  ^  Jennings  v.   Broughton,  22  L.J. 

to  rescind  a  contract  from  which  the  (Ch.)  585;  s.  c.  17  Jur.  905;  19  Eng. 

company  had  derived  benefit,  his  action  L.  &  Eq.  420.     To  the  same  effect  is 

was  maintainable,  yet  I  entertain  con-  Salem  Mill  Dara  Corp.  v.  Ropes,    9 

siderable  doubt  whether,  in  Ills  state-  Pick.  (Mass.  )  187,  197. 
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company,  to  allot  him  four  thousand  shares,  and  to  guarantee  him  a 
salary  of  £500  a  year  as  a  general  manager  of  the  company.  The  di- 
rectors also  allotted  to  themselves  twenty  thousand  shares  and  ten 
thousand  additional  shares  for  themselves  and  other  persons.  These 
facts  were  suppressed  in  the  prospectus  which  they  subsequently  issued  ; 
Avhich,  however,  did  state  that  they  had  reserved  to  themselves  a  com- 
mission of  three  per  cent,  upon  the  capital,  by  way  of  reimbursement 
for  the  expenses,  liabilities  and  payments  already  incurred.  Upon  a  bill 
by  an  original  shareholder  to  be  relieved  from  his  shares  and  to  obtain 
payment  of  his  deposit-money  and  calls,  with  interest,  it  was  held  that 
the  omission  to  state  these  facts  in  the  prospectus  was  not  such  a  mis- 
representation or  concealment  as  would  induce  the  court  to  set  aside  the 
contract ;  for  the  concealment  was  of  a  matter  which  was  not  a  material 
inducement  to  the  contract.  ^ 

§  1386.  Illustrations  Continued. — In  another  case  an  allottee 
of  shares  of  a  railway  company  brought  his  action  for  the  recovery  of 
a  deposit  paid  upon  his  shares.  The  company^  had  issued  a  prospectus 
which  had  stated  the  capitAl  to  consist  of  sixty  thousand  shares  of  £25 
each,  and  the  plaintiff,  after  having  paid  the  deposit,  executed  the  sub- 
scribers' agreement,  which  contained  the  usual  terms  as  to  the  disposi- 
tion of  deposits.  At  the  lime  when  he  executed  the  deed,  the 
deposits  upon  eighteen  thousand  one  hundred  and  sixty  shares  only  had 
been  paid,  although  thirty-five  thousand  shares  had  been  allotted,  which 
fact  was  not  communicated  to  him.  In  an  action  for  the  deposit-mone}' 
it  was  held  that  the  suppression  of  this  fact  did  not  amount  to  such  a 
fraud  as  to  avoid  the  deed,  and  that  the  plaintiff  was  not  entitled  to 
recover  back  his  deposit.^  _  _  -  _  Nor  can  such  a  subscription  be 
avoided  on  the  ground  that  the  agent  who  procured  it  obtained  from  an 
influential  person  in  the  neighborhood,  whom  he  represented  to  be  well 
ac({uainted  with  such  matters,  a  colorable  subscription  for  stock  in  the 
company,  and  presented  such  subscription  to  the  subscriber  and  others 
as  bona  fide,  to  induce  them  to  take  stock,  unless  it  also  appears 
that  he  relied  upon  that  fact  and  was  induced  thereby  to  make  the 
subscription. 3  _  .  _  .  Where  a  subscriber  to  stock  of  a  company 
seeks  to  rescind  his  contract  to  take  shares  on  the  ground  of  misrepre- 
sentation, it  is  not  necessary  that  he  should  prove  that  if  the  representa- 
tion had  not  been  made  he  would  not  have  taken  the  shares;  it  is  suffi- 

1  Pulsford    V.   Richards,    22  L.   .J.  -  Vane  r.  Cobbold,  lExch.  798;  s. 

(Ch.)  569;  s.  c.  17  Jur.  8G5;  19  Eng.      c.  17  L.  J.  (Exch.)  97;   12  Jur.  GO. 
L.  Eq.  387.  •''  AValkcr  v.  Mobile  &  Oliio  R.  Co., 

M  Miss.  24.-.. 
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cient  if  there  is  evidence  to  show  that  he  was  materially  influenced  by 
the  misrepresentation.^ 


§  1387.  Purpose  of  the  Misrepresentations.  —  Moreover, 
the  misrepresentations  must  have  been  made  for  the  purpose  of 
deceiving  the  person  complaining,  or  the  general  class  of  persons 
to  which  he  belonged.  Accordingly,  if  a  misrepresentation  as 
to  the  affairs  of  the  company  has  been  made  by  its  board  of 
directors,  and  A.,  seeing  and  believing  this  misrepresentution, 
is  thereby  induced  to  purchase  shares  of  B.,  a  shareholder,  he 
cannot  on  these  grounds  escape  liability  as  a  contributory  on  the 
winding-up  of  the  company;  for  the  representations  were  not 
made  to  him,  nor  for  the  purpose  of  deceiving  him.^  But  it  is 
not  to  be  inferred  that  such  a  fraudulent  misrepresentation 
must  have  been  made  with  the  view  of  deceiving  a  particular 
individual  or  specific  number  of  individuals.  A  fraudulent 
prospectus  or  report  concocted  by  the  directors  of  a  company 
for  the  purpose  of  deceiving  the  'public  generally,  as  to  its  con- 
dition, with  the  view  of  inducing  the  public  to  purchase  its 
shares,  will,  if  seen,  believed  and  acted  upon  by  any  member  of 
the  public,  afford  ground  for  avoiding  his  contract  of  subscrip- 
tion.^ On  like  grounds,  it  has  been  held  that  a  public  adver- 
tisement, touching  the  allotment  of  shares  in  a  joint-stock  com- 
pany, is  presumed  to  have  been  communicated  to  all  who  were 
interested  in  the  project.  When,  therefore,  such  an  advertise- 
ment contained  false  statements,  which  inveigled  a  provisional 
subscriber  for  shares  into  paying  an  installment  of  his  subscrip- 
tion, he  was  entitled  to  recover  the  money  from  the  promoters 
of  the  enterprise.*  The  author  conceives  that  there  is  no  well 
grounded  exception  to  this  principle,  so  far  as  the  rights  of  the 
first  subscriber  or  allottee  are  concerned  ;  *  but  whether  the  prin- 

1  Carling  v.  Londoa  &c.  Bank,  5G  ^  Ayre's  Case,  25  Beav.  513;  dicta 
L.  J.  (Ch.)  321.;  s.  c.  5G  L.  T.  (x.  s.)  ^^  Cross  v.  Sackett,  2  Bosw.  (N.  Y.) 
115;  35  Yieek.  Rep,  344.  G17. 

2  Ex  parte  "\Vorth,  -t  Drew.  529;  Ex-  *  Wontner  v.  Shairp,  4  C.  B.  404. 
parte  Brigg,  L.  R-   1  Eq.  483.     This           ^  This  was  conceded  in  the  great 
last  case,  however,  really  turned  upon  case  of  Peek  v.  Guruey,  L.  R.  6  H.  L, 
the  ground  that  it  did  not  appear  that  377;   s.  c.  Thomp.   Off.  Corp.    309;   8 
the  sharehoidor  in  question  had  act-  Moak  Eng.  Rep.  1. 

uaily  seen  tho  fraudulent  reports. 
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ciple  extends  to  his  vended  there  is  a  differeace  of  opinion,  as  we 
shall  point  out  when  discussing  the  liability  of  directors.^ 

§  1388.  Fraud  Need  not  have  been  Willful.  —  It  is  not  nec- 
essary, in  a  court  of  equity,  that  the  fraud  should  have  been 
willful  in  order  to  entitle  the  defrauded  shareholder  to  a  recis- 
sion,  although  it  may  be  in  a  court  of  law. 2.  In  such  cases, 
courts  of  equity,  for  obvious  reasons,  do  not  concern  themselves 
with  the  knowledge  and  motives  of  those  who  put  forth  the  mis- 
representations; but  look  rather  to  the  character  and  extent  of 
the  misrepresentations  themselves,  their  effect  upon  the  conduct 
of  the  person  deceived  by  them,  and  the  extent  to  which  his 
rights  have  been  thereby  prejudiced.  If  the  directors  or  other 
agents  of  the  com))any  put  forth  a  false  report  concerning  its 
affairs,  it  is  immaterial  that  they  do  not  know  that  it  is  false  ;  for 
it  is  their  duty  to  know  it,  and  in  all  such  cases  negligent  ignorance 
has  the  same  weight  in  the  juridical  balance  as  actual  knowl- 
edge.^ The  extent  to  which  this  principle  is  carried  was  well 
stated  by  Willes,  J.,  in  charging  a  jury  in  an  action  for  calls, 
where  the  defense  was  fraud  in  procuring  the  subscription. 
*'  The  defendant,"  said  he,  "  no  doubt  is  bound  to  make  out  a 
case  of  moral  fraud,  but  that  does  not  necessarily  involve  a 
knowledge  of  falsehood.  It  is  a  fraud  to  state  things  which  are 
untrue,  for  the  purpose  of  gain  ;  whether  the  statement  is  made 
with  a  knowledge  of  their  untruth,  or  with  a  reckless  disregard 
of  whether  they  are  true  or  false,  if  it  be  with  the  intention  of 
misleading  another.     To  state  things  knowing  them  to  be  false, 

1  Post,  §4034,64  seq.  Mining  Co.,  7  Gratt.  (Va.)  352;  s.  c. 

2  Post,  §  1470.     For  the  rule  at  law,      56  Am.  Dec.  116. 

see  Goodrich  t?.  Keynolds,  31  111.  490;  3  puigford    v.   Richards,   22   L.  J. 

s.c.  83  Am.  Dec.  240;  Nelson  ??.  Luling,  (Ch.)  569;    s.  c.  17  Jur.  865;   19  Eng. 

4  Jones  &  Sp.  (N.  Y.)  544;  Salem  Mill-  L.  &  Eq.  387;  Burrowes  v.  Lock,  10 

Dam  Corp.  v.  Ropes,  9  Pick.  (Mass.)  Vesey,  470;  Money  v.  Jorden,  21  L.  J. 

187;  s.  c.  19  Am.  Dec.  363.  In  Glamor-  (Ch.)  531;  s.  c.  11  Eng,  L.  &  Eq.  182; 

gaushire  Iron  &c.  Co.  v.  Irvine,  infra,  21  L.  J.   (Ch.)  893;  13  Eng.  L.  &  Eq. 

the  rule  of  equity  was   substantially  245;    Smith  v.   Reese   River   Co.,   L. 

applied  at  law;  and  American  courts  R.  2  Eq.  263    aff'd    L,  R.  4  H.  L.  64; 

have  acted  upon  the  same  principle:  s.  c.  L.  R.  2  Ch.  604;  Glamorganshire 

Cunningham  ■;;.  Edgefield  &c.  R.  Co.,  Iron  &c.  Co.  v.  Irvine,  4  Fost.  &  Ein. 

2  Head  (Teun.),   23;  Crump  v.  U.  S.  947,955;  Henderson  v.  Railroad  Co., 

17  Tex.  560;  s.  c.  67  Am.  Dec.  675. 
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or   not  knowing  whether  they  are  true  or  false,  and   careless 
whether  they  are  true  or  not,  is  equally  fraudulent.     Utter  care- 
lessness of  truth,  where  the  interests  of  others  are  concerned, 
is  evidence  of  fraud.     And  it  is  for  the  jury  to  consider  whether 
statements  in  the  prospectus,  proved  to  have  been  untrue  in  fact, 
were  put  forth  carefully  or  recklessly,  with  the  intention  of  in- 
fluencing, and  thus  misleading,  others;  or  honestly,  and  in  the 
fair  and  reasonable  belief  in  their  truth."  ^     That  there  should 
be  two  rules  on  the  subject  of  v/hat  is  honest  and  what  is  dis- 
honest is  a  reproach  to  any  system  of  jurisprudence.     This  is 
especially  so  in  those  States  where  the  two  systems,  known  re- 
spectively as  law  and  equity,  have  been  blended  in  the  modern 
codes  of  procedure.     For  judges  working  under  such  a  system 
to  hold  that  honesty  or  dishonesty  depends  upon  the  form  of 
action  is  a  gross  imputation  upon  them  ;  and  yet  there  are  many 
such  decisions,  as  is  well  known.     In  the  absence  of  laches  or 
special  circumstances,  the  same  rule  ought  to  apply  whether  the 
shareholder  is  proceeding  to  obtain  a  rescission  of  his  contract 
on  the    ground  of  fraud,   or   whether  he  is  defending  on  this 
ground  against  an  action  by  the  corporation  to  enforce  it.     This 
is  especially  true  under  those  codes  of  procedure  which  permit 
equitable  defenses  in  actions  for  calls.     The  rule  laid  down  by 
the  Court  of  Appeals   of  Virginia  ought    not  to  be  subject  to 
doubt  anywhere, — that    if  in  written   proposals  for   a  sale  of 
stock  in  a  company,  representations  are  contained  false  as  to 
any  material  fact,  by  which  the  purchasers   have  been  misled 
to  their  injury,  and  in  which  they  are  presumed  to  have  trusted 
to  the  vendors,  then  the  contract  founded  upon  such  representa- 
tions is  void  whether  the  vendors  knew  the  representations  to  be 
false  at  the  time  they  were  made  or  not,  and  whether  made  with 
a  fraudulent  intent  or  not.- 

§  1389.  Except  where  the  Action  is  for  Deceit  Against  the 
Persons  Committing  the  Fraud. — An  exception  to  this  rule 
exists  in  those  cases  where  an  action,  either  at  law  or  in  equity, 

1  Glamorganshire  Irou  Co.  x.  Ir-  116.  The  court  used  the  word  "void" 
vine,  4  Fo.'-t.  &  Fin.  947,  955.  in    the  sense    of    voidable.     See  also 

2  Crump  V.  United  States  Mining  Directors  &c.  v.  Kisch,  L.  R.  2  H.  L. 
Co.,  7  Gratt.  353;  s.  c.  56  Am.   Dec 


cs 


99. 
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is  brought  against  those  persons  who  are  alleged  to  have  com- 
mitted the  fraud.  It  would  be  obviously  unjust  to  charge  them 
Mith  personal  responsibility  for  a  constructive  fraud,  not  intended 
by  them,  —  the  company,  not  they,  receiving  and  retaining  the 
proceeds.  In  such  cases,  it  is  necessary  to  fix  them  with  guiltTj 
knowledge  of  the  misrepresentations  or  concealments  which  in- 
duced the  plaintiff  to  enter  into  the  contract,  —  with  what,  in 
an  action  of  deceit,  is  technically  called  a  scienter}  This  is 
well  illustrated  by  an  English  case,  where  brokers,  employed  by 
the  directors  of  a  corporation  to  place  its  debentures  on  the 
market,  issued  a  false  and  fraudulent  prospectus,  bearing  the 
names  of  the  defendants,  which  deceived  the  plaintiff  into  pur- 
chasing certain  of  the  debentures,  which  turned  out  to  be  worth- 
less. The  directors  having  been  guilty  of  no  personal  fraud,  it 
was  held  that  the  plaintiff  could  not  recover  damages  of  them. 
Q^he  principle  that  one  cannot  retain  money  which  he  has  obtained 
through  fraud  did  not  apply,  because  the  directors  had  not 
obtained  the  money  ;  it  had  gone  to  the  corporation.  Nor  could 
the  action  be  sustained  upon  the  rule  which  makes  the  principal 
responsible  for  the  fraud  of  his  agent,  for  the  defendants  were 
not  the  principals  of  the  brokers :  the  corporation  was.^  The 
distinction  so  clearly  pointed  out  in  this  case,  between  the  case 
where  the  individual  making  the  misrepresentation  gets  the  benefit 
of  the  contract  and  the  cases  where  he  does  not,  is  constantly 
overlooked  by  the  courts.  But  in  the  particular  case  the  direct- 
ors, being  shareholders,  got  the  benefit  in  common  with  the 
other  shareholders  ;  and  herein  lies  an  infirmity  in  the  reasoning. 

§  1390.  Distinction  between  Fraud  and  Failure  of  Consid- 
eration. —  There  is  an  important  difference  between  cases  where 
a  contract  may  be  rescinded  on  the  ground  of  fraud  and  those  in 
which  it  may  be  rescinded  on  the  ground  that  there  is  a  differ- 
ence between  the  thing  obtained  and  the  thing  bargained  for. 
This  principle  is  quite  extensive.  If  a  person  sells  a  bill  of 
exchange  which  turns  out  to  be  forged,  or  invalid  under  the 
stamp  laws,  he  must,  on  this  principle,  restore  to  the  purchaser 

1  Henderson  v.  Lacon,  L.  K.  5  Eq.  ^  \^eir  v.  Bell,  3  Exch.  Div.  238. 

249,  202 ;  Craig  v.  Phillips,  3  Ch.  Div. 
722,  737. 
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the  money  received,  although  he  was  entirely  innocent  in 
making  the  sale.^  So,  as  held  in  a  numeious  class  of  English 
cases,  if  a  person  subscribes  for  shares  in  a  projected  corporation 
on  the  faith  of  certain  statements  made  in  a  prospectus,  and,  on 
inspecting  the  memorandum  of  association,  finds  that  the  under- 
taking is  substantially  different  from  that  represented  by  the 
prospectus,  he  is  entitled  to  a  rescission  of  his  contract  of  sub- 
scription, on  the  principal  ground  that  the  company  do  not 
propose  to  give  him  that  which  he  agreed  to  take :  he  subscribed 
for  shares  in  one  kind  of  a  venture,  and  they  tender  him  shares  in 
another. 2  But  the  variance  must  be  substantial;  a  mere  differ- 
ence of  expression  in  the  two  instruments  will  not  have  this 
effect.  The  obligations  incurred  in  the  memorandum  must 
substantially  differ  from  those  represented  in  the  prospectus.^ 
So,  an  innocent  misrepresentation  does  not  authorize  a  rescission, 
unless  it  is  such  as  to  show  that  there  is  a  complete  difference,  in 
substance,  between  what  was  supposed  to  be  and  what  was  taken, 
so  as  to  constitute  a  failure  of  consideration.  This  principle 
was  stated  and  applied  in  a  case  where  it  appeared  that  a  mail- 
steamship  company  issued,  in  good  faith,  a  prospectus  for 
additional  shares  to  enable  it  to  carry  out  a  contract  which  it  had 
made  with  the  govei-nment  of  New  Zealand  for  carriage  of  the 
mails,  and  on  the  faith  of  this,  A.  subscribed  for  shares.  It 
turned  out  that  the  agent  of  the  orovernment  of  New  Zealand 
had  no  power  to  make  the  contract  in  question,  and  a  subsequent 
mill  stry  repudiated  it.  In  consequence  of  this  the  shares  de- 
preciated in  value,  though  they  still  remained  valuable.  It  was 
held  that  this  was  no  ground  for  a  rescission  of  the  contract.* 
One  court  has  reasoned  that  the  consideration  for  the  subscrip- 
tion to  the  stock  of  a  railroad  company  is  to  be  deemed  the 
shares  of  stock,  and  not  such  collateral  and  incidental  advantages 
as  the  subscriber  may  expect  to  obtain  from  the  building  of  the 
road;  and  hence  that  if,  by  reason  of  the  road  not  being  built, 


1  Gompertz  r.  Bartlett,  2  El.  &  Bl.  Downes  v.  Ship,  L.  R.    3  H.  L.    343; 
849;  s.  c.  23  L.  J.    (Q.  B.)  65;  Gurney  ante,  I  1268,  et  seq. 

V.  Wormersley,  4  El.  &  Bl.  138.  ^  Downes  v.  Ship,  supra. 

2  Ship's  Case,  2  De  G,  J.  &  S.  544;  *  Kennedy  v.  Panama  &c.  Mail  Co., 
Webster's  Case,  L.  R.  2  Eq.  844 ;  Oakes  L.  R.  2  Q.  B.  579. 

V.  Turquand,  L.    R.    2.    H.    L.    325; 
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he  does  not  obtain  these  advantages,  he  cannot  allege  a  failure 
of  the  consideration  of  his  subscription.^  Of  course,  in  any 
case,  if  the  subscription  has  been  obtained  in  good  faith,  the  fact 
that  it  turns  out  to  be  less  valuable  than  it  would  have  been  if 
certain  things,  not  conditions  precedent,  had  been  done  as  rep- 
presented,  will  not  release  the  subscriber. ^ 

§  1391.  Further  of  this  Distinction.  —  But  where  there  has 
been  actual  fraud,  it  is  enough  to  show  that  there  have  been 
fraudulent  representations  as  to  any  part  of  that  which  induced 
the  party  to  enter  into  the  contract  which  he  seeks  to  rescind. 
And  there  is  authority  for  saying  that,  where  there  have  been 
fraudulent  misrepresentations  and  concealments  of  material 
facts,  the  law  will  conclusively  presume  injury  from  the  fact  of 
the  fraud.  It  follows,  that  while  the  subscriber  will  not  be 
heard  to  urge  a  state  of  facts  produced  by  his  failure  to  comply 
with  his  contract,^  yet  where  a  person  has  been  entrapped  into 
such  a  contract  by  fraud,  and  defends  an  action  for  calls  on  this 
ground,  it  is  no  answer  to  his  defense  that,  notwithstanding  the 
fraud,  if  he  will  pay,  his  money  will  be  so  used  that  he  will  sus- 
tain no  harm.  The  defense  is  complete  when  the  fraud  is 
shown;  and  it  cannot  be  overcome  by  any  considerations  of 
future  possible  advantages  to  arise  from  the  enforcement  of  the 
contract.* 

§  1392.  Puffing  and  Exaggeration. — A  mere  puffing  and 
exaggeration  of  the  value  of  the  property  of  which  the  company 
about  to  be  organized  is  to  become  the  owner  will  not  be  suffi- 
cient to  avoid  a  contract  to  take  shares,  provided  the  prospectus 
does  not  contain  any  material  misstatements  of  fact.  For,  every 
one  who  looks  at  the  prospectus  of  a  corporation  understands 
that  the  thing  is  colored,  in  the  sense  that  every  thing  is  put 
forward  in  the  most  favorable  view  it  can  be.^ 

1  Bish  V.  Bradford,  17  Ind.  490;  And  see  Morrison  u.  Ives,  4  Smedes 
Brownlee  v.  Ohio  &c.  R.  Co.,  18  lud.      &  M.  (Miss.)  Go2. 

68;  Paiker  v.  Tliomas,  19  Ind. 2  13;  s.  *  Water  Valley  u.  Seaman,  53  Miss. 

c.  81  Am.  Doc.  385.  055,  opinion  by  Chalmers,  J. 

2  Penobscot  R.  Co.  v.  Dummer,  40  ^  Kisch  v.  Central  Railroad  of 
Me.  172;  s.  c.  63  Am.  Dec.  054.  Venezuela,    34    K*  J.  (Ch.)   545,   per 

3  Cook  V.  Whitfield,  41  Miss.    541.*  Turner,  L.  J  ;  Denton   v.  Macneil,  L. 
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§  1393.  Fraudulent  Promise  of  Something  Unlawful  — 
Ignorance  of  Law.  —  The  case  against  the  stockholder  becomes 
stronger  where  the  fraudulent  inducement  on  the  faith  of  which 
he  consented  to  subscribe  consisted  of  a  promise  to  do  something 
which  the  corporation  could  not  lawfully  perform.  Such  a 
representation  is  one  on  which  the  party  has  no  right,  in  any 
«vent,  to  rely  ;  and  if  he  does  so,  it  is  his  own  folly,  from  the 
consequences  of  which  the  law  will  not  relieve  him  ;  ^  since  every 
one  is  held  bound  to  know  the  law,  —  a  principle  which  prevails 
in  courts  of  equity  as  well  as  in  those  of  common  law.^  "  The 
law,"  said  Mr.  Justice  Hunt,  in  the  first  case,  "  is  presumed  to 
be  equally  within  the  knowledge  of  all  parties.  That  a  stock- 
holder may  relieve  himself  from  his  contract  by  proof  that  he 
"was  misinformed  as  to  the  effect  of  his  contract  when  he  made  it, 
would  be  a  disastrous  doctrine.  That  a  defendant  who  could 
not,  by  contract,  lawfully  relieve  himself  from  liability  as  a 
stockholder  can  accomplish  that  result  by  proof  that  it  was 
fraudulently  represented  to  him  that  he  could  so  relieve  himself, 
would  be  strange  indeed."  ^  On  this  ground  it  was  held  that  a 
fraudulent  representation  that  the  shares  were  non-assessable  was 
no  defense  as  against  creditors.^  We  have  already  seen  that  the 
charter  of  the  corporation  is  deemed  to  enter  into  and  to  form  a 
part  of  the  contract.^     On  this  ground  it  has  been  held  that  false 

K.  2  Eq.  350.     "  Expressions  of  opin-  scriptions  to  shares  of  corporate  stock 

ion,  commendation  of  the  subject  of  is  illustrated  by  the  case  of  Thornburg 

the  contract,  statements    as  to  pro-  v.  Newcastle  «&c.  R.  Co.,  14  Ind.  499, 

ductiveness  and  value,  are  no  grounds  as  well  as  by  those  cited  in  the  next 

for  setting  a  sale  aside,  although  they  section. 

are  shown  to  be  false."     This  rule  i  Upton  v.  Tribilcock,  91  U.  S.  50; 

was  applied  in  a  case  where  the  ac-  Johnson  v.  Crawfordsville  &c.  R.  Co., 

tion  was  on  a  promissory  note  given  11  Ind.  280;  Parker  u.  Thomas,  19  Ind. 

for  corporate  shares,  and  where   the  213;  s.  c.  81  Am.  Dec.  385. 

defense    was  fraudulent  representa-  ^  Upton  v.  Tribilcock,  91  U.  S.  50; 

tious  in  respect  of  the  condition  of  Bank  of   United  States  r?.  Daniel,  12 

the  corporation.     Union  Nat.  Bank  v.  Pet.  (U.  S  )  132;  Huntu.  Rousmaniere's 

Hunt,  76  Mo.  439,   445;  affirming   on  Administrator,  1  Pet.  (U.  S.)  1 ;  Mellish 

this  point  s.  c.  7  Mo.  App.  42,  49.    See  v.  Robertson,  25  Vt.   603;    Leavit  v. 

also    Gordon    v.    Parmelee,    2    Allen  Palmer,  3  N.  Y.  19. 

(Mass.),   213;  Brown  v.   Castles,    11  ^  Upton  v.  Tribilcock,  91  U.  S.  50. 

Cush.    (Mass.)    350.     The     folly    of  <  Ibid. 

placing  reliance  on  the  statements  of  ^  Ante,  §  1137. 

the  agents  sent  out  to  procure  sub- 
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representations  by  the  commissioners  as  to  matters  fixed  by  the 
charter  are  not  available  as  a  defense  to  an  action  for  assess- 
ments,—  the  court  saying:  "The  duties  and  powers  of  the 
commissioners  were  prescribed  by  the  charter.  They  had  no 
power  to  locate  the  road,  but  its  location  depended  upon  the  will 
of  the  president  and  directors  when  the  company  was  organized. 
The  subscribers  must  be  presumed  to  have  known  the  provisions 
of  the  charter,  and,  knowing  them,  they  could  not  have  been 
deceived  or  misled  by  any  representations  made  to  them  on  this 
subject  by  the  commissioners."  ^  On  this  theory  it  has  been 
reasoned  that  representations  by  an  agent  sent  out  to  solicit  stock 
subscriptions  that  the  proposed  railroad  would  be  aided  by  an- 
other, would  not  be  available  to  avoid  the  contract  of  subscription 
on  the  ground  of  fraud,  since  such  representations  involved  the 
question  of  the  corporate  power  of  that  other. ^  There  is  technical 
propriety,  but  often  gioss  injustice,  in  the  rule  which  holds  an 
ignorant  man  to  a  knowledge  of  the  statute  law,  which  even  the 
lawyers  and  judges  do  not  understand ;  and  the  sounder  and 
juster  conception  is  that  if  the  corporation,  in  order  to  obtain  the 
stock  subscription  promises  something  which  is  unlawful,  and 
which  it  hence  cannot  perform,  there  is  no  contract.^ 

§  1394.  Statements  as  to  Matters  of  Opinion,  Belief,  and 
Motive.  — Upon  the  same  ground  rest  parol  statements  of  mat- 
ters of  opinion,  intention  and  belief,*  such  as  the  time  within 
which  the  proposed  railroad  will  be  built;''  the  probable  expense 

1  Wight  V.  Shelby  R.  Co.,  16  B.  shall  be  dissolved,"  that  the  scheme, 
Monr.  (Ky.)  4;  s.  c.  63  Am.  Dec.  522.  and  contracts  of  subscription  fouuded 
Compare  ante,  §  1308,  et  seq.  on  it,  were  ultra  vires  and  not  enforce- 

2  Johnson  v.  Crawfordsville  &c.  R.  able.  Zelaya  Min.  Co.  v.  Meyer,  8  N. 
Co.,  11  Ind.  280.  Y.  Supp.  487. 

3  This  is  illustrated  by  a  recent  case  *  Armstrong  v.  Karshner,  47    Ohio 
in  New  York  where,  in  order  to  induce  State,  27G;  s.  c.  21  N.  E.  Rep.  897. 
persons  to  subscribe,  a  corporation 

offered  its  stock  at  30  per  cent,  less  *  Brownlee  v.  Ohio  &c.  R.  Co.,  18 

than  its  par  value.     It  was  held,  under  Ind.    68;    Hardy  v.  Merriweathcr,  14 

the  laws  of  N.  Y.  1848,  c.  40,  §  10,  pro-  Id.  203;  Parker  v.  Thomas,  19  Id.  213, 

viding  that  the  capital  stock  "  shall  all  219;  Walker  v.  Mobile  &c.  R.  Co.,  34 

be  paid  in,  one-half  thereof  within  one  Miss.    245.     This  application  of  the 

year,  and  the  other  half  thereof  within  rule  is  forcibly  denied  iu  a  Texas  case. 

two  years  from  the  itv^orporation  of  Henderson  v.  Railroad  Co^l7  Tex. 

said  company,  or    such    corporation  500,  569;  s.  c.  67  Am.  Dec.  675. 
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of  the  improvement  undertaken  by  the  corporation ;  ^  the  pros- 
pective value  of  its  stock  ;^  the  profits  to  be  derived  from  it,  and 
the  amount  which  the  subscribers  will  be  required  to  pay  in  ■,'^ 
things  to  be  done  in  the  future  by  some  other  person  or  corpora- 
tion, as  that  another  corporation  will  aid  the  one  which  is  being 
organized;  *  and  parol  representations  that  the  person  proposing 
to  equip  the  railroad  of  the  proposed  company  is  able  to  do  it 
without  any  advance  from  the  company;  ^  or  that  the  company 
has  stock  enough  to  tit  out  the  road  in  a  given  length  of  time,^ 
and  only  desires  the  defendant's  subscription,  and  that  of  others 
along  the  line  of  the  road,  as  an  evidence  of  their  friendly  dispo- 
sition towards  the  road.^  So,  where  a  prospectus  stated  that  a 
certain  invention,  which  it  was  the  object  of  the  company  to 
work,  had  been  tested,  and  that,  according  to  the  experiments, 
the  material  could  be  produced  at  a  certain  specified  cost,  but 
that  it  was  the  intention  to  test  the  invention  further,  and, 
after  some  further  testing,  the  invention  turned  out  to  be  worth- 
less, it  was  held  that  this  was  not  such  a  misrepresentation  as 
would  avoid  the  contract.^  The  distinction  has  already  been 
made  sufficiently  clear. ^  In  order  to  avoid  a  contract  of  sub- 
scription, it  must  appear  to  have  been  made  upon  the  faith  of 
false  representations  in  regard  to  a  matter  of  fact  material  to 
the  success  of  the  enterprise.  The  mere  holding  out,  by  an 
agent,  of  flattering  prospects  is  no  ground  for  avoidance. ^°  And 
where  the  prospectus  mentioned  several  pieces  of  property  which 
the  company  was  to  purchase  for  the  prosecution  of  the  enter- 
prise, the  fact  that  the  company  failed  to  acquire  one  of  these 
pieces  (a  very  inconsiderable  portion  in  proportion  to  the  whole ), 
through  defect  in  the  title  thereto,  was  not  a  circumstance  suffi- 

1  Grossman  i'.  Penrose  &c.  Co.,  26      303;    Bish    v.   Bradford,    17  Id.  491; 
Pa.  St.  69.  Dynes  v.  Shaffer,  19  Id.  165. 

2  Va^vter  v.    Ohio   &c.  R.    Co.,    14  '  Bish  ??.  Bradford,  sM/)ra. 

Ind.  174.  8  Denton    v.  Macneil,   L.  R.  2  Eq. 

3  Walker  v.  Mobile  &c.  R.  Co.,  34      350.     See  further,  as  to  misrepresen- 
Miss.  245.  tation  of   matters   of   intention,   Mc- 

*  Johnson  v.  Crawfordsville  &c.  R.  Allister  v.  Indianapolis  &c.  R.  Co.,  15 

Co.,  11  Ind.  280,  285.  Ind.  11. 

fi  Andrews  v.  Ohio  &c.  R.  Co.,    14  »  Ante,  §  1384. 

Ind.  169.  1''  Hughes  v.  Antietam  Man.  Co.,  34 

«  Hardy  r.    Mcrriweather,    14  Ind.  Md.  316. 
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cient  to  invalidate   a   subscription  made    on  the  faith   of  such 
prospectus,  in  the  absence  of  fraud  or  misrepresentation.^ 

§  1395.  Parol  Representations  Varying  Written  Con- 
tract.—  On  familiar  grounds,  parol  representations  made  for 
the  purpose  of  inducing  a  person  to  take  shares  in  the  stock  of 
a  company,  cannot  be  urged  in  avoidance  of  the  contract,  where 
such  representations  varied  or  contradicted  the  terms  of  the  con- 
tract itself  .2  Thus,  a  representation  that  the  proposed  railroad 
will  be  built  to  a  certain  point, ^  the  agreement  of  subscription 
stating  otherwise,  or  leaving  it  in  the  discretion  of  the  directors 
whether  it  should  be  built  to  that  point  or  not;  *  or  that  the  sub- 
scriber might  pay  for  his  subscription  in  ties  at  a  certain  rate."' 
or  in  lands  or  labor,^  the  contract  itself  calling  for  payment  in 
cash, —  will  not  relieve  the  subscriber.  The  Supreme  Court  of 
Arkansas  has  gone  so  far  in  this  direction  as  to  hold  that,  where 
the  subscription  was  general  and  unconditional,  declarations 
made  by  the  president  of  the  company,  in  speeches  made  by  him 
to  induce  people  to  subscribe  for  shares,  as  to  the  location  of  the 
road,  could  not  be  proved  as  a  defense  in  an  action  for  calls, 
unless  the  substance  of  such  declarations  had  been  incorporated 
into  the  contract  of  subscription,  and  a  compliance  therewith  by 
the  corporation  made  a  condition  precedent  to  the  payment  of 

1  Kelseyv.  Northern  Light  Oil  Co.,  31  111.  490;  s.  c.  83  Am.  Dec.  240; 
54  Barb.  (N.  Y.)  111.  Vawtor  v.  Miss.  R.  Co.  41  Ind.  174; 

2  Ante,  §§  1311,  1315;  Vicksburg,  Salem  Mill  Dam.  Corp.  v.  Ropes,  9 
&c.  R.  Co.  V.  McKean,  12  La.  An.  638;  Pick.  (Mass.)  187;  s.  c.  19  Am.  Dec. 
East  Tennessee  &c.  R.  Co.  v.  Gam-  363;  Evansville  &c.  R.  ?7.  Posey,  12  Ind. 
mon,  5  Sneed  (Tenn.),  567;  Connect!-  363;  Eakright  w.  Logansport  &c.  13  Id. 
cut  &c.  R.  Co.  V.  Bailey,  24  Vt.  465;  404;  Carlyle  v.  Evansville  &c.  R.  Co. 
8.  c.  58  Am.  Dec.  181;  North  Carolina  13  Ind.  477. 

R.  Co.  w.  Leach,  4  Jones  L.  (N.  C.)340;  ^  Evansville  &c.    R.   Co.  v.  Posey, 

Martin  v.  Pensacola    R.  Co.,   8  Fla.  12  Ind.  863. 

370;  s.  c.  73  Am.  Dec.  713;  Piscataqua  *  Johnsons.  Crawfordsville  &c.  R. 

Ferry  Co.   v.   Jones,    39  N.    H.    491;  Co.,  11  Ind.  280,284;  Miller  u.  Hanover 

Smith  V.  Tallahassee  Plank  Rd.  Co.,  Junction  R.  Co.,  87  Pa.  St.  95;  s.  c  30 

30  Ala.  G50;    Mississippi  &c.  R.   Co.  Am.   Rep.    349;    Compare    Hester  v. 

V.  Cross,  20  Ark.  443,  454;  Ogilvie  v.  Memphis  &c.  R.  Co.,  32  Miss.  378. 

Knox  &c.,    22    How.      (U.    S.)    380;  &  Thornburgh  v.  Newcastle  &c.  R. 

Andrews  v.  Ohio  &c.   R.  Co.,  14  Ind.  Co.,  14  Ind.  499.  ^ 

169;  McAllisters.  Indianapolis  &c.  R.  "  Walker  v.  Mobile  &c.  R.  Co.,    34 

Co.,  15  Ind.  11 ;  Goodrich  v.  Reynolds,  Miss.  246. 
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assessments  upon  the  stock. ^  In  like  manner,  the  Supreme 
Court  of  Indiana  has  held  that  a  parol  representation  that  a  pro- 
posed railroad  would  be  built  to  a  certain  point,  which  represen- 
tation was  not  made  good,  was  no  defense  to  an  action  for  calls, 
where  the  contract  of  subscription  was  an  absolute  one.^  In 
another  case  the  same  court  places  its  conclusion  on  this  point, 
on  the  ground  that,  the  subscription  being  absolute  on  its  face, 
the  legal  effect  of  it  is  that  the  consideration  for  the  promise  is 
the  shares  of  stock  in  the  company,  for  which  he  subscribes  ;  and 
hence  the  verbal  representations  of  the  agent  procuring  it  must 
be  held  mere  expressions  of  opinion.^  This  doctrine  cannot  be 
sound.  Applied  generally,  it  would  give  an  absolute  immortality 
to  fraud  ;  since  no  person  entrapped  into  a  written  contract  by 
verbal  misrepresentations  could  avoid  it  unless  the  misrepresen- 
tations were  embodied  in  the  contract.  Such,  as  is  well  known, 
is  not  the  law;  although  t'here  may  be  ground  for  a  distinction 
between  misrepresentations  contained  in  a  prospectus  in  writing, 
deliberately  put  forth  by  the  directors  of  the  company,  and 
misrepresentations  made,  or  alleged  to  have  been  made,  by  parol, 
on  which  the  subscriber  had  no  right  to  rely,  just  as  there  is 
between  verbal  slanders  and  written  libels. 

§  1396.  Further  of  this  Subject.  —  A  writer  of  reputation  on 
railroad  law  says,  referring  to  this  subject:  "  A  provision  as  to 
the  location,  so  as  to  be  binding  on  the  company  and  render 
the  subscription  conditional,  must  be  inserted  in  the  agree- 
ment *  *  *  A  subscriber  cannot  defend  a  suit  for  the  calls 
by  parol  proof  that  he  should  not  have  become  a  party  to  the 
agreement  unless  he  had  supposed  a  particular  route  would  be 
adopted ;  "  that  "  representations  of  a  class  of  oflScers  with  whom 
the  power  of  location  is  not  lodged  will  not  bind  the  company ;" 
and  that  "even  the  representations  of  those  who  have  this 
power  are  mere  matters  of  opinion,  on  which  he  has  no  right  to 
rely."  *  So,  if  A.  tells  the  agent  sent  out  by  the  corporation  to 
procure  subscriptions,  that  he  will  not  subscribe  unless  B.  sub- 

1  Mississippi  &c.  R.  Co.  v.  Cross,  Co.,  13  Ind.  404,410.  And  see  Carlisle 
20  Ark.  443.  v.  Evansville  &c.  R.  Co.,  Id.  477. 

2  Evansville  &c.  R.  Co.  v.  Posey,  *  Pierce  Am.  Rail.  Law,  72.  To 
12  Ind.  363.                  s  this  effect  see  Clem  v.  Newcastle  &c. 

"  Eakright  v.   Logansport    &c.  R.      R.  Co.,  9  Ind.  488;  New  Albany  &c.  R. 
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scribes,  and  the  agent  thereupon  enters  B.'s  name  as  a  sub- 
scriber, B.  being  a  relative  of  such  agent,  and  he  being  honestly 
of  opinion  that  B.  intends  to  become  a  subscriber,  by  which 
means  he  procures  the  subscription  of  A.,  this  will  not  invali- 
date the  contract,  because  the  condition  that  B.  should  become  a 
subscriber  was  not  a  part  of  the  written  contract. ^  It  has  been 
also  reasoned  that  a  subscriber  has  no  right  to  rely  on  the  repre- 
sentations of  the  soliciting  agent  as  to  what  the  agreement  to  be 
subscribed  to  contains,  and  therefore  he  cannot  rely  upon  the 
falsity  of  such  representations  as  a  defense  to  a  suit  on  his  sub- 
scriptions ;2  but  the  writer  assumes  the  rule  to  be  otherwise  in  a 
supposed  case  where  such  misrepresentations  are  made  to  an 
illiterate  person.^  An  authoritative  court  has  taken  the  strano-e 
position  that  fraudulent  representations  made  in  the  most  public 
manner  and  with  the  apparent  sanction  of  a  majority  of  the 
directors  of  the  corporation,  will  not  avoid  a  subscription,  on  the 
ground  that  liability  for  fraud  rests  on  the  rule  of  respondeat 
superior,  and  that  unless  authority  has  been  conferred  by  the 
directors,  acting  as  a  board,  to  make  the  fraudulent  represen- 
tations, it  is  not  available  to  rescind  the  contract,  but  the  cor- 
poration can  keep  the  fruits  of  the  fraud. ^  The  fraudulent 
representation  in  question  was  made  by  a  director  at  a  public 
meeting  and  in  the  presence  of  the  president  of  the  company. 
The  fallacy  and  injustice  of  this  holding  rest  in  the  fact  that  the 
liability  of  a  corporation  for  frauds  and  for  all  other  torts  does 
not  rest  at  all  on  the  rule  of  respondeat  superior; — otherwise 
they  never  could  be  held  liable  for  wrong-doing,  as  they  can  only 
act  through  agents,  and  have  no  power  to  authorize  their  agents 
to  do  wrong. ^ 

§  1397.  Ambiguous  Statements.  —  A  representation  in  the 
prospectus  of  a  company  will  not  have  the  effect  of   avoiding  a 

Co.  V.  Fields,  10  Id.  187;  North  Caro-  2  Thornburgh  v.  Newcastle  &c.  R. 

lina  R.  Co.  v.  Leach,  4   Jones  L.   (N.  Co.,  14  Incl.  499. 
C.)  340;  Ante,  ^311.  3  j^^te,  §  1308. 

^  Cunningham  v.  Edgefield   &c.   R.  4  Buffalo  &c.  R.  Co.  v.  Dudley,  14 

Co.,  2  Head  (Tenn.),  23.   But  see  Cen-  N.  Y.  336.     That  this  was  the  primi- 

ter  Turnpike  Co.    v.    McConaby,    IG  tive  conception  on  this  subject,   see 

Serg.  &R.  (Pa.)  140.  post,  Chs.  138,  130. 

*  Post,  Ch.  138. 
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contract  to  take  shares,  merely  because  its  language,  in  stating 
a  given  fact,  is  ambiguous,  so  that  the  representations,  as  in- 
terpreted by  the  subscriber,  are  untrue.  In  order  to  have  this 
effect,  the  language  used  must  be  clear  and  unequivocal,  and 
susceptible  of  but  one  meaning,  which  meaning  must  be  a  mis- 
representation of  material  facts.  When,  therefore,  a  prospectus 
stated  that  the  company  would  commence  operations  with  six 
screw  steamships  of  a  certain  description  and  referred  the  public 
to  the  articles  of  association  for  furthur  particulars,  and  the 
company  had,  at  the  time  the  prospectus  was  issued,  no  steam- 
ships, but  afterwards  purchased  some,  not  however  of  the 
description  mentioned  in  the  prospectus,  it  was  held  by  Lord 
Chelmsford,  L.  C,  that  the  statement  was  not  a  clear  misrep- 
resentation, but  an  ambiguity,  which,  in  view  of  the  fact  that 
the  means  of  ascertaining  the  truth  were  open  to  the  subscriber, 
would  not  entitle  him  to  a  rescission  of  the  contract.^ 

§  1398.   Misstatements  as  to  the  Names  of  Directors. —  The 

character  of  the  directors  of  a  proposed  company  is,  as  is  well 
known,  a  very  important  element  in  any  calculation  as  to  its 
probable  success.  If  the  men  who  are  to  head  the  concern  are 
men  of  probity,  ability,  and  financial  standing,  it  will,  other 
things  being  equal,  command  the  public  confidence.  This  being 
so,  it  is  the  practice  of  many  promoters  of  companies  to  induce 
men  of  this  reputation  to  consent  to  serve  in  the  directory,  on 
the  promise  that  the  shares  necessary  to  qualify  them  for  this 
oflice  shall  be  paid  for  by  others  ;  that  their  duties  shall  be 
nominal  merely  ;  and  sometimes,  that  they  shall  not  only  be 
guaranteed  against  liability  on  account  of  being  members  of  the 
concern,  but  that  they  shall  receive  compensation  for  so  acting. 
Such  arrangements  are  a  fraud  upon  the  public,  and,  upon  sound 
principles,  ought  to  afford  a  ground  upon  which  any  person 
deceived  by  them  into  subscribing  to  the  shares  of  the  company 
might  claim  a  rescission;  and  it  has  been  so  held.'-     But  the  fact 

1  Hallows  V.  Fernie,  L.  K.  3  Ch.  sentafion  can  hardly  be  made,  than 
467;  affirming  s.  c.  L.  R.  3  Eq.  520.  holding  out  to  the  world  that  respon- 

2  Blake's  Case,  34  Beav.  639,  Sir  sible  persons  who  have  nothing  at  all 
John  Romilly,  M.  R.,  saying:  "It  is  to  do  with  the  company  are  directors 
obvious  that  a  more  gross  misrepre-  of  it." 

1083 


2  Thomp.  Corp.  §  1400.]     the  contract  of  subscription. 

that  one  of  the  persons  named  in  the  prospectus  of  the  company 
as  a  director,  after  consenting  to  act  as  such,  and  attending  one 
meeting,  retires  from  the  board,  in  the  absence  of  proof  that  his 
name  was  used  as  a  decoy,  affords  no  ground  for  rescinding  a 
contract  to  tal^e  shares.^ 

§  1399.  Fraud  in  which  the  Subscriber  Seeking  Relief 
Participated. — If  the  shareholder  who  seeks  relief  from  his 
contract  on  the  ground  of  fraud,  himself  knowingly  participated 
in  organizing  the  company  and  in  putting  forth  the  fraudulent 
representations,  he  will  of  course  be  estopped  by  his  own  con- 
duct from  claiming  a  rescission  ;  since  no  person  can  have  any 
standing  in  a  court  of  equity  who  does  not  come  with  clean  hands, 
and  no  person  is  permitted  in  any  court  to  derive  an  advantage 
from  his  own  wrong. ^ 

§  1400.  Such  as  Secret  Agreements  with  Shareholders 
Prejudicial  to  the  Corporation.  —  Hence  it  will  be  no  defense 
that  the  subscriplion  tvas  colorable  merely,  not  intended  to  be 
paid,  and  that  there  was  a  secret  agreement  that  it  should  not  be 
paid,  but  that  it  was  intended  merely  to  enable  the  corporation 
to  get  sufficient  stock  subscribed  to  enable  it  to  become  incorpo- 
rated under  the  law,^  or  to  induce  others  to  subscribe  for  shares,* 
or  to  give  credit  to  the  concern.^  The  rule  extends  so  far  as  to 
avoid  all  secret  conditions^  annexed  to  the  contract  of  particular 
subscribers  by  which  their  engagement  is  rendered  more  onerous 
to  the  corporation,  more  favorable  to  them,  or  in  any  respect 
different  from  that  named  in  the  written  contract  and  in  the 
governing  statute  ;  and  to  hold  the  subscriber  liable  to  the  obli- 
gations of  a  bona  fide  shareholder;   and  this  is  illustrated  by  a 

1  Hallows  V.  Fernie,  L.  R.  3  Ch.  140;  Graff  u.  Pittsburgh  &c.  R.  Co.,  31 
467;  affirming  s.  c.  L.  R.  3  Eq.  520.  Pa.  St.  487,  489. 

2  Litchfield  Bank  v.  Church,  29  ^  White  Mountains  R.  Co.  v.  East- 
Conn.  137,  150;  Soutliern  Plank  Rd.  man,  34  N.  H.  134;  Custar  u.  Titusville 
Co.  V.  Hixon,  5  Ind.  165,109;  Center  Gas  Co.,  63  Pa.  St.  381,  38G.  See 
Turnpike  Co.  v.  McConaby,  16  Serg.  Miller  v.  Hanover  Junction  R.  Co.,  87 
&R.   (Pa.)  140.  Pa.  St.  95;  s.  c.  30  Am.  Rep.  349. 

3  Litchfield  Bank  v.  Church,  29  ^  Litchfield  Bank  v.  Church,  supra. 
Conn.    127,  150,  and  Center  Turnpike  ^  Ante,  §  1311. 

Co.  V.  McConaby,  16  Serg.  &  R.  (Pa.) 
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variety  of  decisions  cited  here  and  elsewhere.^  Of  this  nature 
is  a  private  agreement  with  the  directors  that  the  subscribers  are 
to  be  allowed  to  make  part  payment  in  loork?  Nor  will  equity 
reform  a  contract  of  subscription  to  the  capital  stock  of  a  cor- 
poration by  inserting  therein  a  contemporaneous  parol  agreement 
making  the  subscription  conditional  upon  the  corporation  doin<^ 
a  certain  thing,  such  as  locating  its  railroad  on  a  particular 
route. -^  Nor  can  such  an  agreement  be  set  up  as  a  defense  under 
a  plea  of  failure  of  consideration ;  for  while  it  is  competent  to 
show  by  extrinsic  evidence  the  absence,  failure,  or  illegality  of  a 
contract  in  writing,  or  that  the  consideration  is  greater  or  less 
than  that  specified,  yet  it  is  not  competent  to  show  a  considera- 
tion adverse  to  the  one  expressed  on  the  face  of  the  instrument.* 
"There  is  reason  for  this  principle.  A  subscription  to  a  joint 
stock  is  not  only  an  undertaking  to  the  company,  but  with  all 
other  subscribers.  Such  contracts  are  trilateral ;  and,  even  if 
fraudulent  as  between  two  of  the  parties,  they  are  to  be  enforced 
for  the  benefit  of  the  third."  ^  *♦  In  all  such  undertakings," 
said  Ewing,  J.,  "  the  respective  subscriptions  are  contributions 


1  Saffold  V.  Barnes,  39  Miss.  399; 
New  Albany  R.  Co.  v.  Fields,  10  Ind. 
187;  New  Albany  R.  Co.  v.  Slaughter, 
10  Ind.  218;  Robinson  v.  Pittsburgh 
&c.  R.  Co.,  32  Pd.  St.  334;  s.  c.  72  Am. 
Dec.  792;  Downey  v.  White,  12  Wis. 
176;  s.  c.  78  Am.  Dec.  731 ;  Chouteau 
Ins.  Co.  V.  Floyd,  7-t  Mo.  286,  290; 
Blodgett  V.  Morrill,  20  Vt.  509;  Mann 
V.  Cooke,  20  Conn.  179,  187.  Where 
representations  made  by  an  agent,  to 
obtain  subscriptions,  are  a  pai't  of  a 
scheme  of  fraud  participated  in  by  the 
officers  authorized  to  manage  its 
affairs,  or  where  they  are  such  as 
the  agent  may  reasonably  be  presumed 
by  the  subscriber  to  have  the  authority 
of  the  corporation  to  make,  his  repre- 
sentations may  be  given  in  evidence  to 
show  the  fraud  by  means  of  which  the 
subscription  was  procured.  A  repre- 
sentation by  an  agent  that  he  will  re- 
lease a  subscription  that  he  is  taking 
does  not  afford  a  presumption  of  such 


authority.  Custer  v.  Titusville  &c. 
Co.,  63  Pa.  St.  381;  Saffold  v.  Barnes, 
39  Miss.  399;  Litchfleld  Bank  v. 
Church,  29  Conn.  137. 

2  Ridgefield  &c.  R.  Co.,  y.  Brush, 
43  Conn.  86. 

3  Gelpcke  v.  Blake,  15  Iowa,  387; 
s.  c.  83  Am.  Dec.  418. 

*  Gelpcke  v.  Blake,  19  Iowa,  263. 

*  Woodward,  J.,  in  Graff  v.  Pitts- 
burgh, &c.  Co.,  31  Pa.  St.  489,498; 
Gordon,  J.,  in  Miller  v.  Hanover  &c. 
R.  Co.,  87  Id.  95,  99;  s.  c.  30  Am.  Rep. 
349.  The  author  has  {ante,  §  1308) 
ventured  the  opinion  that  this  view 
is  unsound.  In  the  case  of  a  compo- 
sition between  a  debtor  and  his  credit- 
ors, which  is  a  "  trilateral "  contract, 
if  that  word  may  be  used,  the  rule  is 
exactly  the  reverse :  a  fraudulent  con- 
nivance between  the  debtor  and  a 
single  creditor  releases  them  all. 
Bank  of  Commerce  o.  Hoeber,  11  Mo. 
App.  475;  s.  c.  aff'd,  88  Mo.  37. 
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for  a  common  object,  in  which  each  stockholder  invests  his 
money  upon  the  faith  of  a  hke  investment  by  the  others,  and 
especially  in  the  confidence  that  the  engagements  and  liabilities 
of  each  subscriber  are  what  they  purport  to  be.  The  assurance 
others  held  out  of  a  common  participation  in  the  burdens  no  less 
than  the  benefits,  is  among  the  chief  inducements.  It  is  evident, 
from  this  view  of  the  relation  that  stockholders  sustain  to  each 
other,  that  to  give  effect  to  an  agreement  like  that  relied  on  as  a 
defense  in  this  case  would  be  a  fraud  upon  the  other  subscribers; 
that  it  would  sanction  the  principle  that,  by  a  secret  stipulation 
entered  into  between  these  parties,  they  could  so  modify  the 
contract  as  to  relieve  the  defendant  from  a  liability  which  the 
other  subscribers  believed  he  had  really  assumed,  and  also  of  his 
due  share  of  the  burden  which  he  ostensibly  took  upon  himself 
by  the  contract  to  which  he  and  they  in  common  became  parties."  ^ 

§  1401.  Illustrations  of  the  Foregoing. —  This  is  well  illus- 
trated by  a  case  where  a  subscriber  to  the  stock  of  a  plank  road 
association  made  his  subscription  upon  the  faith  of  an  agreement  or 
representation  by  the  corporator,  who  induced  him  to  make  it,  that  he 
would  not  be  required  to  pay  the  amount  subscribed  unless  the  road 
should  be  built.  It  was  held  in  such  an  action  that  this  secret  agree- 
ment was  void. 2  -  -  -  -  It  is  also  well  illustrated  by  a  case  in 
Connecticut,  where  a  bank  was  fraudulently  gotten  up,  under  a  lawful 
charter,  by  persons  who  induced  the  defendant  to  subscribe  for  a 
portion  of  the  stock,  representing  to  him  that  his  subscription  would  be 
merely  nominal,  and  that  he  would  not  be  required  to  pay  for  the  stock. 
The  bank  was  organized,  issued  a  large  amount  of  bills,  and  soon  after 
failed  and  passed  into  the  hands  of  receivers.  In  a  suit  brought  by  the 
receivers  in  the  name  of  the  bank  against  the  defendant,  on  his  sub- 
scription, it  was  held  that  he  could  not  avail  himself,  in  defense  of  the 
fraudulent  character  of  the  bank,  or  of  the  misrepresentations  under 
which  he  had  been  induced  to  subscribe  for  the  stock.  He,  with  his 
associates,  constituted  the  bank,  and  he  therefore  shared  with  them  in 
the  fraud  of  the  bank  on  the  pubhc.^  _  _  -  _  The  same  court, 
however,  held  that  this  doctrine  did  not  apply  in  a  suit  by  a  receiver  of 
the  same  bank  against  one  who  had  given  his  note  to  the  bank  for  five 

1  La  Grange  &c.  Plank  Road  Co.  v.  ^  Litchfield  Bank  i;.  Church,  29 
Mays,  29  Mo.  64,  66.                                       Conn.  137. 

2  La  Grange  &c.  Plank  Road  Co.  v. 
Mays,  29  Mo.  04,  GO. 
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shares  of  its  stock,  transferred  to  him  under  an  arrangement  with  the 
bank,  soon  after  its  organization,  by  one  of  the  original  subscribers  to 
its  stock.  He  did  not  stand  on  the  footing  of  the  original  corporators, 
who  had  participated  in  the  scheme  of  fraud  under  which  the  bank  was 
organized,  but  in  the  relation  of  a  third  person  defrauded  by  them,  and 
he  could  set  up,  even  as  against  the  receiver,  the  fraudulent  repre- 
sentations by  which  he  was  induced  to  give  the  note.^  _  _  _  . 
This  is  also  illustrated  by  a  case  where  the  directors  of  an  insurance 
company  agreed  among  themselves  to  take  a  majority  of  the  stock,  and  to 
give  their  stock-notes  for  the  same,  secured  by  an  hj'pothecation  of  the 
stock  ;  and,  after  the  company  had  become  greatly  embarrassed,  one  of 
the  directors  agreed  with  the  president  to  give  him  $6,000  if  he  would 
take  his  stock  and  substitute  his  own  note  in  lieu  of  the  stock-note  of 
such  director,  which  was  done  accordiugl3\  This  the  court  held  to  be 
a  fraud  upon  the  creditors  of  the  company  and  the  other  stockholders 
who  had  paid  for  their  stock,  and  that  the  receiver  who  had  been 
appointed  to  wind  up  the  affairs  of  the  company  was  entitled  to  recover 
the  amount  of  the  stock-note  of  the  director,  thus  given  up,  with  the 
exception  of  the  sum  which  had  actually  been  paid  by  the  pi-esident  to 
the  company  out  of  the  $6,000  received  by  him  as  a  premium  upon  his 
purchase.^  _  -  .  _  To  induce  a  plaintiff  to  sign  a  subscription 
paper,  whereby  he  and  others  agreed  to  pay  the  sums  set  against  their 
names  for  the  purpose  of  purchasing  property  of  a  mining  company, 
the  defendant,  the  promoter  of  the  scheme,  secretl}'  agreed  to  give 
plaintiff  on  behalf  of  the  corporation,  a  certain  number  of  shares, 
"above  his  subscription  free  of  cost  on  placement  of  property,"  in 
consideration  of  the  use  of  plaintiff's  name  as  an  inducement  to  other 
persons  to  sign  ;  and  some  did  sign  the  subscription  paper  in  ignorance 
of  the  secret  agreement,  and  influenced  more  or  less  by  the  fact  that 
plaintiff  had  signed  it.  Subsequently,  the  agreement  not  having  been 
signed  by  the  requisite  number  of  subscribers,  it  was  abandoned,  and  a 
new  agreement  was  proposed  between  the  subscribers  and  the  com- 
pany, by  which  they  should  purchase  stock  of  the  company  at  a  cer- 
tain price,  into  which  the  plaintiff  refused  to  enter  unless  the  company 
would  carry  out  the  original  arrangement  with  him  for  additional 
shares  free,  to  which  defendant  agreed ;  and  the  new  agreement  was 
carried  out,  plaintiff  acting  with  the  other  subscribers,  apparently  upon 
an  equality  with  them,  and  intending  that  his  subscription  should  be 
used  to  secure  that  result.  It  was  held  that  evidence  of  these  facts 
was  admissible,  in  an  action  by  plaintiff  to  recover  from  defendant  the 

1  Litchfield  Bank  v.  Peck,  29  Conn.  2  Nathan  v.  Whitlock,  9  Paige  (N. 

884.  Y.),  152. 
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value  of  the  stock  secretly  bargained  for,  to  sustain  the  defense  that 
the  agreement  was  illegal  and  void,  as  a  fraud  upon  other  purchasers 
of  the  stock.  1  -  -  -  -  So,  where  a  person  subscribed  to  the  building 
of  a  railroad  according  to  a  specified  survey,  the  amount  to  be  paid 
only  when  the  subscriptions  should  reach  a  specified  amount,  it  was 
held  that  he  could  not  be  permitted  to  show,  in  an  action  by  the  cor- 
poration for  an  assessment  upon  his  shares,  that  he  had  been  induced 
to  subscribe  by  promises  of  the  company's  agent  that  the  road  should 
be  constructed,  not  according  to  the  survey,  but  past  his  house,  etc., 
and  that  his  subscription  was  not  to  be  binding  unless  the  road  was 
so  constructed.-  -  -  -  -  In  a  subsequent  case,  in  the  same  State, 
this  case  is  distinguished  and  its  authority  weakened,  by  holding  that 
"  after  the  organization  of  the  company  a  condition  is  binding;  and 
ordinarily  this  is  so,  though  it  rest  in  parol  only,  where,  except  for 
such  condition,  the  subscription  would  not  have  been  made,  and  pro- 
vided tlie  'rights  of  co-subscribers  are  not  affected  thereby.  So, 
where,  previous  to  signing  a  subscription  to  stock  in  a  corporation,  the 
defendant  objected  to  signing,  for  the  reason  that  certain  conditions, 
on  which  the  subscription  was  being  made,  did  not  appear  thereon,  and 
was  assured  by  the  president  of  the  corporation  that  these  conditions 
would  be  considered  as  a  part  of  the  contract,  parol  evidence  of  these 
conditions  was  held  admissible  in  a  suit  on  the  subscription  and  the 
non-performance  of  them  is  a  defense.^ 

§  1402.  But  Such  Agreements  Good  Between  Sharehold- 
ers. —  But  such  agreements  are  valid  and  enforceable  as  between 
the  shareholders  who  make  them.  An  agreement  by  one  who 
subscribes  to  the  stock  of  a  corporation  and  other  shareholders 
who  hold  a  majority  of  its  stock  and  have  consequently  a  con- 
trolling interest  in  it,  that  the  latter  will,  after  the  lapse  of  a 
given  time,  if  the  subscriber  shall  desire  to  sell  his  shares,  pur- 
chase them  from  him  at  the  price  at  which  he  buys  them  from 
the  corporation  with  lawful  interest,  is  a  valid  and  enforceable 
contract.  It  is  reasoned  that  it  does  not  fall  within  the  reasons 
which  discharge  secret  agreements  between  corporations  aud  in- 

1  Nickerson  v.  English,  142  Mass.  ^  McCarty  v.  Sellinsgrove  &c.  R. 
2C7;  s.  c.  8  N.  E.  Rep.45;  2  New  Eng.  Co.,  87  Pa.  St.  332.  This  last  case 
Rep.  662;  6  East.  Rep.  651.  seems  not  ouly  directly  opposed  to 

2  Miller  v.  Hanover  Junction  &c.  the  preceding  case,  but  to  the  whole 
R.  Co.,  87  Pa.  St.  95;  s.  c.  30  Am.  Rep.  current  of  authority.  A»te,  ^  1311, 
349.  1315. 
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tending:  subscribers  to  their  siiares  and  which  enforce  the  contract 
of  subscription  according  to  its  ostensible  terms.  Nor  docs  it 
fall  within  the  reasons  which  discharij:e  secret  collateral  asree- 
ments  in  a  contract  of  composition  between  a  debtor  and  his 
creditors  by  which  a  particular  creditor  gets  an  advantage  in  the 
distribution  of  the  assets  of  the  insolvent  over  his  other  creditors. ^ 
But  it  rests  on  the  plain  principle  that  it  is  perfectly  competent 
for  those  who  hold  a  controlling  amount  of  the  shares  of  a  cor- 
poration and  who  desire  to  effect  sales  of  their  shares  for  the 
purpose  of  adding  to  the  working  capital  of  the  company,  to 
agree  with  outside  parties  that  if,  after  purchasing  such  shares 
and  holding  them  for  a  given  time,  they  shall  become  dissatisfied 
with  their  bargain,  the  undertakers  will  take  the  bargain  off  their 
hands. 2  A  recent  case  in  Illinois  holds  that  one  who  subscribes 
to  the  capital  stock  of  a  corporation  solely  in  order  to  enable  it 
to  obtain  a  certificate  of  organization,  under  an  agreement  with 
the  other  subscribers  that  he  is  not  to  be  liable  on  the  stock,  and 
is  not  to  be  required  to  pay  assessments  thereon,  is  not  liahle  to 
an  assessment  on  such  stock  in  favor  of  other  subscribers,  though 
he  will  be  liable  in  favor  of  creditors  when  it  becomes  necessary 
to  assess  it  in  order  to  pay  debts  of  the  corporation.^ 

§  1403.  Application  of  this  Rnle  in  Case  of  Registered 
Companies.  — This  doctrine  acquires  additional  force  in  case  of 
a  corporation  organized  under  a  general  law  which  requires  the 
public  recordalion  of  a  certificate  showing  the  capital  stock  sub- 
scribed, the  amount  paid  in,  to  whom  paid,  the  value  of  the 
shares  into  which  the  stock  is  divided,  the  residence  of  the  sub- 

1  In  illustration  of  this  principle  in  Nat.  Bank  Reg.  3 ;  Re  Sawyer,  U  Nat. 
relation  to  compositions  withi  credit-  Bank  Reg.  241.  See  also,  as  illustrat- 
ors, see  White  v.  Kuntz,  107  N.  Y.  ing  the  exact  good  faith  required  in 
518.  That  such  an  agreement  avoids  composition  agreements,  Russell  v. 
the  whole  composition  deed,  see  Bank  Rogers,  10  Wend.  (N.  Y.)  474;  s.  c.  25 
of  Commerce  v.  Hoeber,  11  Mo.  App.  Am.  Dec.  574;  Leicester  v.  Rose,  4 
475;    s.  c.  affirmed,  88  Mo.  37;    s.   c.  East,  372. 

on  former  appeal,  8  Mo.   App.    171;  -  Meyer  v.  Blair,  109  N.  Y.  600;  s.  c. 

LuehrmanntJ.  Furniture  Co.,  21  Mo.  4  Am.  St.  Rep.  500.     See  ante,  §  1312. 

App.  503;    Knight  v.   Hunt,  5    Bing.  3  Winston    v.  Dorsett  &c.  Co.,  129 

429;   s.  c.  3  M.  &  P.  18;    Solinger  v.  Ill,   64;    s.    c.   sub    nam.  Winston    v. 

Earle,  82  N.  Y.  393;  Brock  v.  Cole,  4  Brooks,  21  N.  E.  514.     Compare  Re 

Sandf.   (N.   Y.)    79;    Re   Whitney,  14  Central  Bank,  25  Can.  L.  J.  (x.  s.)  238. 
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scribers,  and  the  number  of  shares  by  each  subscribed;  ;md  uo 
reason  is  perceived  why  the  same  rule  should  not  have  obtained 
under  the  English  Companies  Acts,  which  contain  provisions  for 
the  public  registration  of  a  similar  memorandum  of  association. 
The  obvious  purpose  of  such  statutory  provisions  is  to  compel  a 
corporation,  before  it  can  commence  to  do  business  as  such,  to 
advertise  to  the  public  those  facts  which  show  the  amount  of 
confidence  which  may  be  reposed  in  the  concern,  and  the  security 
to  which  the  public  may  look  in  giving  it  credit.  This  being  so, 
the  familiar  rules  which  have  grown  up  in  the  American  courts 
in  giving  effect  to  other  registration  laws  are  of  obvious  applica- 
tion here.  The  creditor  is  entitled  to  confide  in  the  truth  of  the 
registered  memorandum.  Those  who  have  suffered  themselves 
to  be  thus,  by  a  solenin  and  public  act,  held  out  as  shareholders 
are  estopped,  as  against  the  public,  to  deny  the  existence  of  that 
relation.  Nor  can  the  rights  of  creditors  be  affected  by  any  un- 
disclosed agreement  between  the  corporation  and  its  sharehold- 
ers at  variance  with  the  terms  of  this  recorded  declaration.  Any 
other  rule  would  convert  such  statute  into  a  snare,  instead  of  a 
protection  to  the  public.^  Thus,  where  the  registered  certificate 
showed  that  a  given  amount  of  stock  had  been  subscribed  for,  of 
which  a  given  sum  remained  unpaid,  it  was  no  defense  for  stock- 
holders, in  an  action  against  them  by  creditors,  to  show  that  this 
unpaid  balance  represented  stock  subscribed  for  by  them  as 
agents  of  the  corporation,  to  be  sold  by  the  company  when  in 
need  of  funds. ^  So,  where  the  stockholders  of  the  company 
sued,  represented  one-third  of  a  larger  company,  whose  property 
and  stock  had  been  divided  into  three  portions,  the  defendants 
taking  one-third  of  the  original  stock  as  the  capital  of  their  new 
organization,  the  certificate  thereof,  setting  forth  the  reduction  of 
the  capital  stock,  and  that  so  much  was  paid,  leaving  a  balance 
unpaid,  could  not  be  contradicted  by  showing  that  the  stock  was 
all  paid;  nor  did  knowledge  by  the  plaintiffs  of  the  division  of 
the  original  company  prevent  them  from  recovering  from  the 
defendants  for  the  full  amount  of  stock  unpaid,  after  failure  to 
recover  from  the  company  of  w^hich  they  were  members.^ 


1  AUibone      v.     Hager,      40     Fa.  -  Ibid. 

St.  48.  3  Ibid. 
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§  1404.  Fraudulent  Agreements  with  Previous  Sub- 
scribers. —  It  has  been  held  that  a  shareholder  can  not,  in  an 
action  for  assessments,  set  up  as  a  defense  the  fact  of  fraudulent 
agreements  having  been  made  on  behalf  of  the  corporation  with 
previous  subscribers  to  its  stock,  whereby  their  subscriptions 
were  to  be  regarded  as  fictitious  for  the  purpose  of  inducing 
others  to  subscribe.  The  reason  of  the  decision  was  that  the 
law  would  disregard  such  private  arrangements  in  respect  of 
the  previous  subscribers,  and  would  hold  them  to  their  subscrip- 
tions according  to  their  terms  ;  so  that,  whatever  fraudulent 
arrangements  may  have  been  entered  into  between  them  and 
those  representing  the  corporation,  such  arrangements,  being 
futile,  could  w^ork  no  fraud  upon  subsequent  subscribers.^ 
Similarly,  another  court  h:ts  held  that  it  is  no  defense  to  such  an 
action  that,  when  the  defendant's  subscription  for  stock  in 
respect  of  which  he  was  sued  was  made,  the  agent  of  the  plaint- 
iff corp6ration  who  procured  it  exhibited  to  the  defendant  a  list 
of  the  subscribers  for  the  corporate  stock,  some  of  whom  were 
persons  in  whose  judgment  the  defendant  had  confidence,  and 
that,  relying  upon  the  representation  of  said  agent  that  such 
persons  had  so  subscribed  for  the  stock,  the  defendant  was 
induced  to  subscribe  for  the  same  ;  whereas  the  said  persons 
were  not  in  fact  bona  fide  subscribers  for  the  stock. ^ 

§  1405.  Xo  Defense  Unless  Subscriber  was  Misled  by  such 
Fraud.  —  Such  a  defense  would  be  unavailing,  even  where  the  ficti- 
tious arrangement  with  the  prior  subscribers  had  been  carried  out 
by  the  corporation,  unless  the  subsequent  subscriber  could  make  it 
appear  that  he  had  in  fact  been  misled  by  the  previous  fraud,  — in  other 
words,  that  he  had  been  induced  to  sign  the  subscription  paper  on  the 
faith  of  the  previous  signers  being  bound,  according  to  its  terms.  One 
court,  in  so  holding,  has  gone  so  far  as  to  say  that  "  the  defendant's 
subscription  paper  was  an  independent  contract^  in  no  way  connected 
with  the  others,  and  from  which  no  matter  could  arise  creating  an 
inducement  operating  upon  the  defendant,  which  in  law  will  enable  him 
to  avoid  his  subscription.     He  has  no  more  reason  to  complain  than  any 

1  Connecticut  &c.  R.  Co.  v.  Bailey,  -  Cliouteau  Ins.    Co.    v.   Floyd,   74 

24  Vt.  465;  s.  c.  58  Am.  Dec.  181,  188.      Mo.  286,  290. 
Compare  Blodgett  v.   Morrill,  20  Vt. 
509. 
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purchaser  of  property  can  make  complaint  because  similar  commodities 
were  sold  to  others  under  different  arrangements  from  that  made  with 
him."i  This  reasoning,  it  is  perceived,  makes  the  right  of  one  sub- 
scBiber  to  be  exonerated,  on  the  ground  of  fraud  in  presenting  him  a 
subscription  paper  signed  by  a  number  of  fictitious  subscribers,  to 
depend  upon  the  question  whether  the  terms  of  the  paper  created  a 
privity  of  contract  between  him  and  the  previous  subscribers,  —  a  gross 
misconception,  since  no  privity  of  contract  would  be  necessary  to  make 
it  a  fraud  in  those  acting  for  the  corporation  to  deceive  him  into  sub- 
scribing by  representing  to  him  that  certain  other  solvent  and  responsible 
parties  had  sufficient  faith  in  the  proposed  enterprise  to  subscribe  a 
given  amount  to  its  capital. 

§   1406.   Subsequent  Fraudulent  Alteration  of  Subscription 

Paper It  has  been  held  that  if   cue  having  possession  of  a 

paper  containing  an  agreement  to  take  shares  in  the  capital  stock 
of  a  corporation,  after  subscribing  in  good  faith  for  shares  of 
such  stock,  induces  others  to  subscribe  on  the  faith  of  "his  sub- 
scription, and  then  alters  the  paper  by  reducing  the  number  of 
shares  taken  by  himself,  and  delivers  the  instrument  in  this  con- 
dition to  the  secretary,  who  is  also  a  director  of  the  company,  — 
this  will  not  affect  the  liability  of  one  thus  induced  to  subscribe, 
although  at  the  time  of  such  delivery  the  person  making  the 
alteration  explains  the  same  to  the  secretary,  who  makes  no 
objection  thereto.  The  reason  is  that  such  an  alteration,  made 
without  the  consent  of  the  other  stockholders,  is  a  mere  nullity, 
does  not  release  the  subscriber  who  so  attempts  to  secure  his  re- 
lease, and  therefore  does  not  affect  the  corresponding  obligations 
of  other  subscribers. ^ 

§  1407.  Charter  Fraudulently  Procured:  Corporation  Ille- 
gally Organized.  —  On  similar  grounds,  it  has  been  held  that  a 
stockholder  who  has  accepted  the  charter  of  a  corporation  and 
assisted  in  putting  it  in  operation,  cannot  show,  when  proceeded 
against  by  one  of  its  creditors,  that  its  charter  was  obtained  hy 
fraud.^  Neither  can  a  person  who  assisted  in  the  organization 
of  the  company  escape  liability  as  a  subscriber  for  its  stock,  on 

1  Connecticut  &c.  R.  Co.  v.  Bailey,  2  jewett  v.  Valley  R.  Co.,  34  Ohio 

24  Vt.  465;  s.  c.  58  Am.  Dec.  189.  St.  GOl.     See  ante,  §  1309. 

3  Smith  ».  Heidecker,  39  Mo.  157. 
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the  ground  that  the  corporatiou  was  not  organized  according  to 
laio.^ 

§  1408.  Instances  under  the  Foregoing  Rules  —  Sharehold- 
ers Released. —  A  company  is  formed  to  work  a  particular  mine  which 
it  has  entered  into  a  contract  to  purchase.  A  prospectus  is  issued, 
describing  the  mine  in  favorable  terms.  The  statements  thus  made 
turn  out  to  be  false  and  fraudulent,  and  the  mine  worthless.  A.,  who 
has  been  induced  by  the  fraudulent  prospectus  to  purchase  shares  in  the 
company,  is  entitled  to  an  injunction  against  an  action  for  calls,  although 
the  company  has  power  to  purchase  and  work  other  mining  property.^ 
But  the  mere  fact  that  such  a  compan}'-  failed  to  effect  the  purchase  of 
all  the  lands  which  it  was  expected  it  would  purchase,  which  failure  was 
caused  by  some  defect  of  the  title  to  the  property  in  question,  it  being  of 
the  value  of  about  7  J  per  cent,  of  the  entire  purchase,  was  held  no  ground 
for  rescinding  such  a  contract.^  _  _  _  _  The  promoters  of  an  insur- 
ance company  caused  to  be  recorded  articles  of  association,  which  stated 
that  the  capital  stock  was  $100,000 ;  that  all  the  stock  had  been  sub- 
scribed by  ten  corporators,  who  took  one  hundred  shares  or  $10,000 
worth  of  stock  each;  and  that  the  sum  of  $5,000,  as  required  by  law, 
had  been  paid  in.  On  the  faith  of  this,  A.  became  a  subscriber  to  the 
shares  of  the  company.  It  turned  out  that  some  of  the  subscriptions 
mentioned  in  the  articles  of  association  were  fictitious,  designed  merely 
to  entrap  others  into  taking  shares  in  the  concern,  and  that  the  $5,000 
required  by  law  to  be  paid  in  had  not  been  paid  in.  It  was  held  that 
these  facts  constituted  a  good  defense  to  an  action  for  calls, ^  the  court 
not  explaining  how  the  defendant  came  to  be  entrapped  into  subscrib- 
ing for  shares  by  articles  of  association  which  stated  that  there  were  no 
shares  to  be  subscribed  for. 

§  1409.  Continued. —  The  directors  of  a  company  publish  a  pros- 
pectus stating,  amongst  other  things  :  1.  That  more  than  half  the  shares 
have  been  subscribed  for;  2.  That  the  company  have  contracted  to 
purchase  estate  A.,  on  which  the  vendors  have  expended  £70,000; 
3.  That  the  company  have  contracted  to  buy  estate  B.  On  the  contrary, 
the  facts  were :  1.  That  the  promoter  of  the  company  had  signed  a 
document  applying  for  more  than  half  the  shares  for  himself  or  his 

1  Central  Plank  Rd.  Co.u.  Clemens,  ^  Kesley  v.  Northern  Light  Oil  Co., 

16   Mo.    365;  Occidental   Ins.    Co.  v.  54  Barb.  (N.  Y.),!!!. 

Ganzhorn,  2  Mo.  App.  205;  post,  §1849.  ^  Occidental  Ins.  Co.  v.  Ganzhom, 

-  Smith  V.  Reese  River  Co.,  L.  R.  2  2  Mo.  App.  205. 
Eq.  263. 
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nominee,  but  he  had  paid  no  deposit  on  the  shares,  and  he  ultimately 
took  only  two  hundred  shares,  the  rest  having  been  allotted  to  general 
applicants  ;  2.  That  the  promoter  had  not  spent  anything  on  estate  A., 
but  had  agreed  to  buy  it  from  vendors  who  were  alleged,  but  not  proved, 
to  have  spent  £70,000  upon  it ;  3.  That  there  was  no  binding  contract 
as  to  estate  B. ,  but  that  the  promoter  had  arranged  terms  with  the 
owners,  on  which  they  would  be  willing  to  sell  to  him,  and  had  also 
arranged  terms  on  which  he  would  sell  to  the  company  if  the  allotment 
of  shares  took  place.  Under  these  circumstances  it  was  held  that  the 
plaintiff,  who  had  taken  shares  on  the  faith  of  the  prospectus,  and  had 
filed  his  bill  before  any  proceedings  for  winding  up  the  company,  was 
entitled  to  be  relieved  from  his  shares,  on  the  ground  of  misrepresenta- 
tions in  the  prospectus.^  _  _  .  .  Where  the  shareholder  was 
illiterate,  could  not  read,  did  not  hear  the  articles  of  association  read, 
but  was  induced  to  subscribe  by  a  party  interested  in  obtaining  sub- 
scriptions to  the  stock  of  the  company,  who  falsely  represented  to  him 
that,  in  case  he  subscribed,  he  would  not,  according  to  the  conditions 
of  the  articles,  be  required  to  pay  for  his  stock  until  the  amount  of 
$20,000  had  been  subscribed,  it  was  held  that  this  entitled  the  person 
so  subscribing  to  avoid  his  subscription.  2  _  _  _  _  Where  the  agent 
sent  out  by  a  railroad  company  to  procure  subscriptions  to  its  stock 
represented  that  the  corporation  was  in  good  pecuniary  condition  and 
repute ;  that  the  part  of  the  road  completed  was  earning  money  very 
rapidly,  and  that  the  net  earnings  of  the  road  for  three  months  then  last 
past  had  been  equal  to  four  and  a  half  per  cent,  of  the  entire  cost  of 
the  road,  whereas  the  person  making  the  representations  well  knew  that 
the  company  was  on  the  verge  of  bankruptcy  and  without  credit,  its 
stock  and  bonds  of  little  value,  and  the  road  not  earning  the  amount 
represented,  it  was  ruled  that  the  subscriber  could  not  be  held  to  his 
contract.  2 

§  1410.  Continued. —  The  promoter  of  a  company  goes  into  the 
"  directory  market,"  as  it  has  been  aptly  called,^  and  gets  influential 
gentlemen  to  the  necessary  number  to  agree  to  act  as  directors  in  the 
proposed  company,  under  a  promise  that  they  shall  not  have  to  pay  any- 
thing into  the  concern.  He  causes  to  be  issued  to  them  the  necessary 
shares  to  qualify  them  to  act  as  directors,  as  paid-up  shares,  for  which 

1  Ross  V.  Estates  Investment  Co.,  ^  Waldo  v.  Chicago  &c.  R.  Co.,  U 
L.  R.  3  Ch.  682.  Wis.  675. 

2  Wert  V.  Crawfordsville  «&c.  Turn-  *  By  Vice-Chancellor  Wood  iu 
pike  Co.,  19  lad.  242.  Kent  v.  Freehold  Land   Co.,  L.  K.  4 

Eq.  597,  and  in  Henderson  v.  Lacon, 
L.  R.  5  Eq.  259. 
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he  afterwards  paj's,  out  of  the  monej's  received  from  innocent  subscrib- 
ers. He  then  issues  a  prospectus,  stating  that  '•  the  directors  and  their 
friends  have  subscribed  a  large  portion  of  the  capital,  and  they  now 
offer  to  the  public  the  remaining  shares."  The  directors  have  sub- 
scribed nothing,  except  as  stated,  and  only  a  few  shares  comparatively 
have  been  taken  by  others,  and  those  b}"  a  single  firm.  This  is  a  .^hal- 
low  fraud,  such  as  entitles  those  duped  by  it  into  subscribing  for  shares 
to  a  rescission  of  their  contract,  and  those  who  have  participated  in  it 
to  a  lecture  from  the  bench.  ^  _  _  _  _  So,  a  condition  precedent  to 
a  subscription  must  be  complied  with  bona  fide.  Thus,  where  the  gov- 
ernor of  a  State  was  authorized  to  subscribe  for  stock  in  a  company 
upon  notification  in  writing  that  ten  per  cent,  of  the  subscriptions  had 
been  paid  in, —  which  was,  in  fact,  paid  in,  but  immediately  returned 
to  the  subscribers,  to  be  paid  in  labor  upon  the  corporate  work, —  and 
the  governor  was  notified  by  the  board  of  directors  that  such  ten  per 
cent,  of  the  subscriptions  had  been  paid  in,  the  State  was  held  to  be 
not  bound  by  a  subscription  made  on  the  credit  of  such  certificate  of 
the  directors.^  _  _  _  _  Neither  a  guardian  nor  an  administrator 
can  release  without  payment  any  valid  security  belonging  to  the  trust 
estate  in  his  hands ;  nor  can  a  trustee  make  such  release  of  property 
mortgaged  for  the  benefit  of  infants.  Therefore,  where  property  of  a 
corporation  was  incumbered  by  a  trust  deed,  and  the  trustee  released 
(which  release  was  duly  recorded)  a  portion  of  the  trust  property, 
agreeing  to  look  only  to  the  portion  not  released  for  paj'meut ;  and  tlie 
corporation  obtained  subscriptions  to  its  stock  on  the  assurance  that 
there  was  no  incumbrance  on  the  property  so  released,  and  the  sub- 
scriber for  stock  relied  on  this  assurance, —  it  was  held  that  the  sub- 
scription was  obtained  on  misrepresentation,  and  that  no  recovery 
could  be  had  thereon.  ^ 

§  1411.  Continued.  —  Likewise,  the  following  state  of  facts  con- 
stituted such  a  fraud  by  a  director  that  it  could  be  imputed  to  the  com- 
pany: C.  was  the  sole  director  of  a  banking  company  in  Ireland,  by 
reason  of  the  resignation  of  the  remainder  of  the  board.  In  order  to 
induce  parties  in  England  to  become  shareholders,  he  published  a 
totally  false  and  fraudulent  report  of  the  board  of  directors,  purport- 
ing to  have  been  submitted  to  the  shareholders  at  their  annual  general 
meeting,  and  an  equally  false  balance-sheet  to  correspond,  showing  a 

1  Henderson  v,  Lacon,  L.  K.  5  Eq.  3  Water  Valley  Manuf.  Co.  v.  Sea- 
249.                                                                   man,  53  Miss.  655. 

2  State  V.  Jefferson  Turnpike  Co., 
3  Humph.  (Tenn.)  305. 

1095 


2  Thomp.  Corp.  §  1413.]     the  contract  of  subscription. 

prosperous  condition  of  the  affairs  of  the  companj'.  Parties  in  En- 
gland were  thereby  induced  to  become  purchasers  of  shares,  as  they 
supposed,  of  shareholders ;  but,  in  reality,  hitherto  unappropriated 
shares  were  issued  to  them.  On  the  winding  up  of  this  company  the 
name  of  one  of  these  shareholders  was  placed  upon  the  list  of  contrib- 
utories,  and  his  application  to  have  it  removed  was  sustained:  the  court 
not  disputing  the  principle  that  directors  cannot  be  considered  as 
agents  of  a  body  of  stockholders  to  commit  a  fraud,  but  denying  its 
application  to  this  case,  where  the  question  was  not  whether  a  director 
is  the  agent  of  shareholders  to  commit  a  fraud,  but  whether,  where  a 
contract  is  entered  into  by  the  person  sought  to  be  bound,  by  reason 
of  the  fraud  and  misrepresentation  of  the  director,  the  shareholders 
ai-e  at  liberty  to  say,  "The  director  is  our  agent  to  bind  you,  but  he 
is  not  our  agent  to  bind  us."  ^ 

§  1412.  Continued.  —  In  another  case,  a  radical  change  having 
been  announced  by  the  directors  in  the  plan  of  business  as  set  forth  in 
the  prospectus  of  the  company,  a  holder  of  one  hundred  and  twenty 
shares,  which  he  had  taken  upon  the  faith  of  the  representations  in  the 
prospectus,  wrote  to  the  secretar}'^,  demanding  the  return  of  his  deposit 
and  declining  to  have  anything  further  to  do  with  the  companj^  The 
deposit  was  returned,  but  his  name  still  remained  on  the  register  of 
shareholders.  On  the  winding  up  of  the  company,  seventeen  months 
afterwards,  his  name  was  placed  upon  the  list  of  contributories,  and  on 
application  the  Master  of  the  Rolls  ordered  it  to  be  removed,  on  the 
ground  that  he  had  been  diligent  in  demanding  the  return  of  his  deposit, 
and  might  have  compelled  the  removal  of  his  name  at  the  time  his  de- 
posit was  returned,  had  he  been  aware  that  it  was  retained  upon  the 
register. 2  -  -  -  -  Similarly,  a  party  applied  for  ten  shares  in  a 
company,  and,  according  to  their  practice  of  allotment,  paid  £1  per  share 
at  the  time  of  apphcation,  and  was  informed  by  the  secretary  that  the  di- 
rectors would  allot  to  hhn  ten  shares  on  condition  that  he  paid  £2  additional 
on  each  share  within  a  week ;  which  he  did  not  do,  for  the  reason  that 
before  the  expiration  of  the  week  he  discovered  misrepresentations  in 
the  prospectus.  He  demanded  the  return  of  his  deposit,  declined  to 
pay  anything  more  upon  the  shares,  and  defended  an  action  brought 
against  him  by  the  company  for  calls.  On  the  winding  up  of 
the  company  (at  which  time  the  action  for  calls  was  pending)  it  ap- 
peared that  the  apphcant's  name  had  been  placed  upon  the  share- 
register  of  the  company  as  of  the  date  when  the  directors  passed  upon 

1  Ex  parte  Ginger,  5  Irish  Ch.  (N.  ^  Fox's  Case,  L.  R.  5  Eq.  113. 

8.)  174. 
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his  application,  though  there  was  some  doubt  -whether  it  was  actually 
entered  upon  that  date.  The  court  held  that  the  contract  in  question 
must  be  considered  to  have  been  in  fieri  until  the  end  of  the  week, 
before  which  time  the  applicant  repudiated  it.  He  had  continued 
consistent  in  his  repudiation  of  it,  and  therefore  he  ought  not  to  be 
made  a  contributory  of  the  company.^ 

§  1413.  Continued.  —  And  so,  in  a  case  of  gross  misrepresenta- 
tion and  concealment  in  the  prospectus  of  a  company,  which  mighi  have 
been  discovered  upon  examination  of  the  articles  of  association  of  the 
compan}^  and  contracts  made  by  them,  which  were  open  to  inspection 
on  demand,  a  party,  ha\dng  received  the  prospectus  by  mail,  applied 
for  shares  and  paid  a  deposit  thereon.  It  was  held  that  his  neglect  to 
make  such  inquiry  and  examination  —  he  having  never  signed  the  articles 
of  association,  but  relying  upon  the  representations  in  the  prospectus  — 
was  no  answer  to  his  demand  to  be  relieved  from  the  contract.-  -  -  -  - 
But  even  where  shares  have  been  taken  and  the  articles  of  association 
signed,  if  it  is  a  case  of  a  company  formed  bona  fide  to  carry  into  effect 
a  particular  project,  and  it  has  become  obvious,  from  the  existence  of 
debts  and  the  absence  of  funds,  that  the  project  will  not  succeed,  and 
the  company  is  in  such  a  situation  that  it  cannot  carry  on  its  affairs, 
and  no  intention  of  attempting  to  do  so  remains,  but  the  only  questions 
are,  what  is  the  amount  of  the  liabilities  of  the  compauj',  and  how  are 
they  to  be  discharged ;  and  under  these  circumstances  the  directors, 
with  a  %aew  of  relieving  themselves  and  the  other  shareholders  from 
those  Uabihties,  and  to  get  other  persons  to  participate  in  them,  issue 
representations  which  they  know  to  be  false,  in  order  to  induce  other 
persons  to  become  shareholders,  not  for  the  purpose  of  carrying  on  the 
conceru,  but  really  for  the  purpose  of  papng  a  portion  of  their  debts  ; — 
persons  becoming  shareholders  under  such  circumstances  cannot  be 
compelled  to  contribute."^ 

§  1414.  Instances  Tinder  the  Foregoing  Rules:  Shareholders 
not  Released.  —  The  promoters  of  a  company  induced  several  parties 
to  become  shareholders,  and  to  sign  the  memorandum  of  association,  on 
the  faith  of  their  express  representation  that  certain  other  parties  had 
agreed  to  become  directors  in  the  company.  This  representation, 
though  honestly  made,  afterwards  proved  to  be  false,  as  the  persons  in 
question  refused  to  have  any  thing  to  do  with  the  company.     This  fact 

1  Pentelow's    Case,   L.    R.    4    Ch.  2  Directors,  &c.   v.  Kiscli,   L.  R.  2 

178.  H.  L.  99. 

3  Bell's  Case,  22  Beav.  35. 
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becoming  known  to  the  subscribers,  tbey  did  not  expressly  repudiate 
their  subscription,  though  complaining  loudly  to  the  promoters  that  the 
representation  on  the  faith  of  which  they  signed  had  not  been  complied 
with.  They  treated  themselves  as  owners  of  shares,  and  endeavored 
to  transfer  them  to  others.  The  court  held  that  they  were  not  entitled 
to  relief,  especially  as  others  had  executed  the  company's  deed  and  taken 
shares  therein  since  the  memorandum  was  signed  by  these  parties,  and 
probably  on  the  faith  of  their  subscription.  They  should  not  have  relied 
so  implicitly  on  the  representation,  but  should  have  seen  it  fulfilled 
before  signing  themselves.  ^ 

§  1415.  Continued. — And  where  a  director  in  a  company  solicited 
a  person  to  become  a  shareholder,  made  false  representations  to  him 
as  to  its  condition,  and  at  the  same  time  exhibited  to  him  a  printed 
report  of  the  directors,  embodying  a  balance-sheet  and  profit-and-loss 
account  rendered  to  the  company,  and  approved  by  the  company  at  an 
annual  meeting,  these  circumstances  did  not  constitute  a  case  of  fraud 
sufficiently  strong  to  relieve  the  shareholder  from  his  liability  ;  for,  by 
the  act  of  Parliament  under  which  the  company  in  question  was  estab- 
lished, such  reports  of  directors  and  balance-sheets  were  for  the  infor- 
mation of  shareholders  only,  and  if  the  directors  pubhsh  them  to  induce 
persons  to  take  shares,  they  are  exceeding  the  limits  of  their  duty. 
Moreover,  in  the  present  case  no  authority  from  the  board  of  directors 
was  shown  to  have  been  exercised  by  the  single  director  who  commu- 
nicated with  the  shareholder  and  exhibited  to  him  the  printed  report 
and  balance-sheet ;  besides,  the  subscriber,  though  having  the  means  of 
discovering  the  fraud,  had  received  one  dividend,  and  never  expressly 
repudiated  the  transaction  until  the  company  ceased  to  do  busi- 
ness.^ -  -  -  -  A  person,  being  a  holder  of  twenty  shares,  pur- 
chased thirty  more  from  executors,  in  regard  to  which  he  never  executed 
any  deed  of  transfer,  as  requii-ed  by  the  company's  deed  of  settlement, 
though  he  received  dividends  upon  these  thirty  shares,  and  a  certificate 
from  the  company  that  he  was  the  owner  of  fifty  shares.  He  after- 
wards wrote  to  the  manager  for  information  as  to  the  condition  of  the 
company,  who  informed  him,  among  other  things,  that  "  dividends  are 
now  payable  half-yearly,  and  you  will  be  entitled  to  one  for  the  last 
half-year,  which  will  probably  be  paid  in  March."  This  statement  was 
willfully  false,  as  the  capital  of  the  company  had  been  long  since  lost. 
The  shareholder  then  purchared  fifty  additional  shares  (in  fact,  but 
without  his  knowledge)  from  the  directors :  they  were  shares  forfeited 
by  previous  owners.     As  to  these  fifty  shares  he  did  not  execute  the 

'  Gibson's  Case,  '2  Dq  G.  &  J.  275.  2  Nicol's  Case,  3  De  G,  &  J.  387. 
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requisite  deed  of  settlement,  but,  as  upon  the  others,  received  dividends 
for  a  short  time,  and  a  certificate  that  he  was  the  owner  of  100  shares. 
Upon  these  facts  the  court  decided  to  allow  his  name  to  be  retained 
upon  the  list  of  contributories,  as,  all  parties  concurring,  they  were 
competent  to  waive  the  formality  of  a  deed  of  transfer.  The  misrepre- 
sentation of  the  directors  afforded  no  ground  for  relief,  as  directors 
could  not  be  agents  of  a  company  for  this  pm'pose.^ 

§  1416.  Continued. — This  principle  was  affirmed  under  the  fol- 
lowing state  of  facts :  D.  purchased,  through  a  broker,  100  shares  in  a 
joint-stock  compan}-,  fifty  each  from  two  parties.  He,  together  vrith 
one  of  the  vendors  and  the  manager  of  the  company,  executed  a  deed 
of  transfer  of  five  shares  only,  paid  the  purchase-money  for  the  100 
shares  to  the  broker,  and  received  two  certificates  from  the  company  as 
evidence  that  he  was  duly  entered  on  the  books  of  the  company  as  the 
owner  of  100  shares.  No  dividends  were  received  by  D.,  and  the  fol- 
lowing year  the  company  was  ordered  to  be  wound  up.  D.,  after  pay- 
ment of  sundry  assessments,  asked  that  he  be  relieved  from  his  liability 
on  the  ninety-five  shares,  suggesting  that  the  whole  transaction  of  pur- 
chase was  fraudulent  as  to  him,  and  not  complete  as  to  the  ninety-five 
shares.  The  court  regarded  the  100  shares  as  the  subject  of  a  single 
contract,  and  governed  by  the  terms  of  the  deed  in  respect  of  the  five 
shares ;  and  as  to  the  suggestion  of  fraud  by  the  directors,  ruled  as  in 
the  preceding  case.  D.  was  therefore  retained  as  a  contributor}^  with- 
out quaUfication,  in  respect  of  the  100  shares.-  -  -  -  -  The  fol- 
lowing case  of  gross  fraud  on  the  part  of  the  directors  of  a  company  did 
not  constitute  ground  for  the  relief  of  persons  who  had  been  thereby 
inveigled  into  becoming  shareholders  in  the  concern:  S.  came  to  the 
oflfice  of  the  company  and  took  five  shares  of  its  stock,  executing  the 
company's  deed  therefor.  The  deed  being  exceedingly  voluminous,  he 
did  not  read  it,  but  was  informed  by  the  company's  secretary,  in  re- 
sponse to  his  particular  inquiry,  that  the  deed  contained  a  clause  pro- 
viding against  any  liability  beyond  the  paid-up  value  of  the  shares.  He 
afterwards  took  fifteen  shares  more,  on  the  repeated  assurance  of 
limited  liabiUty,  again  executing  the  deed  without  reading  it.  The 
deed,  as  registered  according  to  statute,  contained  no  such  limited- 
liability  clause.  The  deed  which  S.  executed  on  these  occasions  did 
contain  such  a  clause,  but  it  was  on  a  false  sheet,  and  fraudulently 
inserted  by  one  of  the  directors.  S.  received  dividends  for  four  or  five 
years  afterwards  on  his  shares,  until  the  company  was  wound  up.     The 

1  Bernard's   Case,  5    De  G.  &  Sm.  2  Dodgson's  Case,  3  De  G.  &  Sm. 

283.  85. 
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court,  in  view  of  these  circumstances,  directed  that  his  name  be  retained 
upon  the  list  of  contributories,  on  the  ground  that  it  was  the  duty  of  a 
shareholder  to  make  himself  acquainted  with  the  contents  of  the  deed 
as  registered.  ^ 

§  1417.  Continued.  —  In  another  case  the  directors  of  a  banking 
company,  in  February,  1864,  issued  a  report  declaring  a  dividend  of 
fifteen  per  cent,  upon  the  shares,  and  a  bonus  of  ten  per  cent,  and  a 
large  addition  to  the  reserve  fund.  In  June,  1864,  they  offered  to  the 
shareholders  the  option  of  takiug  (according  to  the  proportion  of  shares 
held  by  each  shareholder)  certain  reserved  shares  at  a  premium.  Ou 
September  19,  1864,  the  company  stopped  payment.  Shareholders  who 
had  taken  these  reserved  shares  endeavored,  upon  these  facts,  to  show 
this  issue  of  shares  to  have  been  made  upon  fraudulent  misrepresenta- 
tions. The  lord  chancellor  (Hatherley),  while  admitting  that  the  manner 
of  conducting  the  business  of  the  bank  was  "  extremely  hazardous  and 
reckless,"  thought  tliere  was  nothing  in  the  glowing  report  of  the  direct- 
ors in  February,  or  the  evidence  adduced  in  respect  of  it,  to  satisfy  the 
court  that  any  misrepresentation  whatever  was  made  by  the  directors  ; 
or,  if  it  was  so  made,  that  it  was  made  to  their  knowledge,  or  with  such 
a  degree  of  carelessness  and  negligence  on  their  part,  in  inspecting  the 
accounts  and  concerns  of  the  company,  as  to  amount  to  a  necessary  im- 
plication of  knowledge  on  their  part  of  the  representations  being  false. 
It  was  therefore  unnecessary  to  consider  how  far  the  law  would  be  ap- 
plicable to  a  case  of  this  kind  if  such  misrepresentation  of  the  directors 
had  been  established.'^ 

§  1418.  Continued.  —  Application  was  made  for  shares  in  a  rail- 
way company,  the  prospectus  of  which  contained  false  and  fraudulent 
statements.  The  shares  were  allotted  and  the  deposit-money  paid.  On 
account  of  this  payment  a  receipt  was  given,  which  could  be  exchanged 
for  scrip  certificates  on  the  execution  of  the  subscribers'  agreement  and 
the  Parliamentary  contract.  These  documents  were  never  executed  by 
the  allottee  of  the  shares  in  question.  The  projected  enterprise  was 
never  carried  out.  The  vice-chancellor  (Shadwell),  on  application  of 
the  person  to  whom  shares  had  been  thus  allotted  to  have  his  name  re- 
moved from  the  list  of  contributories,  ruled  that  his  remedy  was  an 
action  for  damages  against  the  parties  who  had  practiced  the  fraud,  but 
that  the  contract  of  subscri{)tion  was  not  void.  He  felt  constrained  so 
to  rule,  as  it  was  a  just  inference  that  there  were  various  persons  in 

1  Sheffield's    Case,    Johns.     (Eng.  ^  Jackson  v.,Turquand,  L.  R.  4  H. 

Ch.)  451.  L.  306. 
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the  same  situation,  as  innocent  as  the  applicant  in  question.  "Were  it 
established  that  this  applicant  was  the  only  person,  of  those  interested 
in  this  compan}^,  who  had  been  duped  and  defrauded  b}'"  the  misrep- 
resentations, the  case  might  be  different.^  -  .  -  -  Where  a  cor- 
poration had  different  classes  of  transfer  books  for  different  classes 
of  its  stock,  and  stock  brokers  attached  different  values  to  the 
several  classes,  and  a  subscriber  for  stock,  when  he  sut)scribed,  was 
told  by  the  oflScers  of  the  corporation  that  his  stock  would  be 
transferable  on  a  particular  class  of  books,  which  was  aftervv^ards 
refused,  —  it  was  held  that  this  was  not  a  fraud  which  would  avoid 
the  contract,  but  that  the  remedy  of  the  stockholder  was  by  an  action 
for  damages. 2  -  -  -  -  Where  persons  subscribed  to  the  capital 
stock  of  the  corporation  without  knowing  that,  by  a  fraudulent 
contract  between  the  corporation  and  one  of  its  officers,  its  stock  had 
already  been  issued  to  such  officer,  to  be  by  him  transferred  to  the  sub- 
scribers on  payment  to  him  of  forty  per  cent,  of  its  par  value,  it  was 
held  that  the  existence  of  such  contract  did  not  change  them  from  sub- 
scribers to  assignes  of  the  stock,  and  that  they  were  not  released.^ 


Article  III.     Remedies   of  the   Defrauded  Shareholder  against 

the  compant. 

Section  Section 

1424.  In  general.  1430.  Whether    necessary    to    plead 

1425.  Scope  of  the  remedy  in  equity.  fraud  specially. 

1426.  Necessary  allegations  in  the  bill.  1431.  Necessary  elements  of  the  plea 

1427.  No  relief  to  one  who  was  a  party  of  fraud. 

to  the  fraud.  1432.  Manner    of    pleading    fraud  in 

1428.  Frame    of    the    bill:     blending  particular  jurisdictions. 

prayers    for    different    kinds       1433.  Instructing  a    jury  in    such    a 
of  relief:  multifariousness.  case. 

1429.  Cancellation      of      subscription      1434.  Evidence  in  support  of  the  de- 

where    misrepresentation    is  fense  of  fraud, 

unknown    to    subscriber. 

§  1424.  In  General.  —  It  may  be  stated  generally  that  any 
misrepresentations  or  concealments  of  facts,  which  materially 
affect  the  success  of  the  undertaking,  will,  as  between  the  com- 
pany and  the  person  who,  on  the  faith  of  such  misrepresenta- 
tions or  concealments,  has  been  induced  to  take  shares,  entitle 

1  Parbury's  Case,3DeG.  &  Sm.  43.  ^  Bates  v.  Great  Western  Tel.  Co., 

«  Lohman  v.  New  York  &c.  R.  Co.,  134  111.  536;  s.  c.  25  N.  E.  Rep.  521. 
2  Sandf.  (N.  Y.)  39. 
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him  to  a  rescission  of  the  contract ;  ^  will  be  a  defense  to  suits 
for  calls,^  or  to  a  suit  for  a  specific  performance  of  the  con- 
tract of  subscription;^  and  will  entitle  him  to  an  injunction 
against  suits  for  calls.* 

§  1425.  Scope  of  the  Remedy  in  Equity. — The  fact  that 
the  courts  of  law  afford  a  complete  remedy  against  the  individual 
perpetrators  of  such  frauds  does  not  oust  the  jurisdiction  of 
equity.  Fraud  being  one  of  the  great  heads  of  equity  jurisdic- 
tion, it  is  well  settled  that  these  courts  will  entertain  jurisdiction, 
in  such  cases,  of  a  bill  which  seeks  a  repayment  of  the  moneys 
received  from  the  complainant  under  such  a  fraudulent  contract, 
for  the  re-imbursement  of  his  costs  and  charges,  and  for  an 
account  of  the  same.^ 


1  Directors  v.  Kisch,  L.  R.  2  H.  L. 
99;  Waldo  v.  Chicago  &c.  E.  Co.,  14 
Wis.  575;  Henderson  v.  Railroad  Co., 
17  Tex.  560;  s.  c.  67  Am.  Dec.  675; 
Granger's  Ins.  Co.  v.  Turner,  61  Ga- 
561.  See  the  State  v.  Jefferson  Turnp. 
Co.,  3  Huraph.  Tenu.  305;  Ashraead 
V.  Colby,  26  Conn.  287;  Ross  v.  Estates 
Investment  Co.,  L.  R.  3  Ch.  682; 
affirming  s.  c.  L.  R.  3  Eq.  122; 
Rawlins  v.  Wickham,  3  De  G.  &  J.  304 ; 
Henderson  v.  Lacon,  L.  R.  5  Eq.  249. 

-  Bwlch-y-?hvm  Lead  Mining  Co. 
V.  Baynes,  L.  R.  2  Exch.  324;  Glamor- 
ganshire Iron  &c.  Co.  v.  Irvine,  4 
Fost.  &  Fin.  947;  Davis  v.  Dumont,  37 
Iowa,  47;  Water  Valley  Man.  Co.  ■?;. 
Seaman,  63  Miss.  655;  Occidental  Ins. 
Co.  w.  Ganzhorn,  2  Mo.  App.  205; 
Crump.  V.  United  States  Mining  Co., 
7  Gratt.  (Va.)  352;  s.  c.  56  Am.  Dec, 
116;  Rives  v.  Montgomery  &c.  R.  Co., 
30  Ala.  92. 

3  New  Brunswick  &c.  R.  Co.  v. 
Muggeridge,  1  Dr.  &  Sra.  363. 

4  Smith  V.  Reese  River  Co.,  L.  R.  2 
Eq.  263;  s.  c.  L.  R.  4  H.  L.  64;  Hen- 
derson V.  Lacon,  L.  R.  5  Eq.  249; 
Directors  v.  Kisch,  L.  R.  2  H.  L.  99. 
Practice  in  such  cases:  Thorpe  v. 
Hughes,  3  Myl.  &  Cr.  742,  where  an  in- 
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junction  was  denied;  Askew's  Case, 
L.  R.  9  Ch.  664,  where  the  shares  hav 
ing  been  fully  paid  up,  it  was  ruled 
that  the  merits  ought  to  be  tried  at 
law,  in  an  action  to  recover  back  the 
purchase -money,  and  not  by  a  motion 
in  chancery,  under  §  35  of  the  Com- 
panies' Act,  1862,  to  have  the  plaint- 
iff's name  excluded  from  the  list  of 
shareholders.  A  court  of  equity  has 
power  to  change  or  to  set  aside  the 
stock  in  a  corporation,  in  case  of  fraud 
as  well  as  mistake.  Baileyu.  Champlain 
&c.  R.  Co.,  77  Wis.  453;  s.  c.  46  N. 
W.  Rep.  539. 

5  Hill  V.  Lane,  L.  R.  11  Eq.  215; 
Ramshire  v.  Bolton,  8  Id.  294;  Colt  v. 
Woollaston,  2  P.  Wms.  155,  156;  Slim 
V.  Croucher,  1  De  G.,  F.  &  J.  518; 
Green  u.  Barrett,  1  Sim.  45;  Burrowes 
V.  Lock,  10  Ves.  470;  Evans  v.  Bick- 
nell,  6  Id.  174.  A  decision  of  Lord 
Chancellor  Cairns,  in  Ogilvie  v,  Cur- 
rie,  37  L.  J.  Ch.  541,  gives  counte- 
nance to  a  contrary  doctrine;  but  in 
Hill  V.  Lane,  supra,  Vice-Chancellor 
Stuart  said  that  the  doctrine  was  so 
well  settled  that  it  would  be  a  mis- 
fortune to  the  public  if  there  were 
any  sufficient  grounds  for  consider- 
ing the  jurisdiction  doubtful. 
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§  1426.  Necessary  Allegations  in  tlie  Bill. —  It  is  necessary 
to  allege  distinctly,  and  to  prove,  that  the  particular  representa- 
tion was  a  material  inducement  to  his  purchasing  his  shares. 
It  is  not  sufficient  to  allege  generally  that  the  prospectus  con- 
tained false  statements,  by  which  the  plaintiff  was  deceived  and 
drawn  into  the  contract,  but  the  precise  misrepresentation  must 
be  distinctly  stated,  and  it  must  also  be  stated  that  it  formed  a 
material  inducement  to  the  plaintiff  to  take  the  shares  in  the 
company.^ 

§  1427.  No  Relief  to  One  who  was  a  Party  to  the  Fraud.  — 

A  discharge  from  a  subscription  on  the  ground  of  fraud  cannot 
be  obtained  by  one  who  was  himself  a  party  to  the  fraud  .^  But 
a  stockholder  who  has  purchased  the  shares  in  good  faith  is  not 
estopped  from  maintaining  a  suit  to  annul  stock  fraudulently 
issued  before  his  purchase,  because  the  prior  holder  of  his  shares 
has  barred  his  right  to  relief  by  participation  in  the  fraudulent 
transaction.'^ 

§  1428.  Frame  of  the  Bill:  Blending  Prayers  for  Different 
Kinds  of  Relief:  Multifariousness.  —  Where  certain  persons 
confederated  to  organize  a  corporation  for  the  purpose  of  selling 
to  it  certain  worthless  lands,  which  they  represented  to  be  rich  in 
gold,  and,  by  "salting"  the  land  with  gold-dust,  and  other 
fraudulent  means,  induced  certain  persons  to  believe  that  their 
representations  were  true,  who,  on  the  faith  of  the  same,  organ- 
ized themselves  into  a  corporation,  and,  as  a  corporation,  entered 
into  a  contract  for  the  purchase  of  such  lands,  it  was  held  that 
such  persons,  on  discovering  the  fraud,  were  entitled  to  maintain 
a  hill  in  equity  jointly  with  the  corporation,  and  against  the  per- 
sons committing  the  fi-aud,  for  a  rescission  of  the  contract  of 
purchase,  the  repayment  of  the  moneys  advanced  to  them,  the 
return  of  certain  notes  given  in  payment,  the  cancellation  of  the 
subscriptions  of  the  ini^lividual    corporators  to  the  stock  of  the 

1  Hallows  t\  Fernie,  L.  R.  3  Ch.  R.  Co.,  31  Pa.  St.  489.  And  see  Smith 
467,  476,  per  Lord  Chelmsford,  L.  C;  v.  Heidecker,  39  Mo.  157;  ante,  §  1399 
affirming  s.  c.  L.  R.  3  Eq.  320.  et  seq. 

2  Southern  Plk.  Rd.  Co.  v.  Hixon,  '''  Parsons  v.  Joseph,  92  Ala.  403;  s. 
5  Ind.  166;  Litchfie'd  Bank  v.  Church,  c.  8  Souih.  Rep.  788. 

29  Conn.  137;  Graff  v.  Pittsburgh  &c. 
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corporation,  and  for  an  injunction.  Such  a  bill,  asking  at  once 
foi  a  rescission  of  the  contract  between  the  corporation  and  the 
respondents,  and  for  the  cancellation  of  the  subscriptions  of  the 
individual  complainants  to  the  stock  of  the  corporation,  was  not 
multifarious,  since  it  simply  sought  for  the  undoing  of  one  gen- 
eral and  complicated  scheme  of  fraud. ^ 

§  1429.  Cancellation  of  Subscription  where  Misrepresenta- 
tion is  Unknown  to  Subscriber.  —  If  the  directors  of  a  corpora- 
tion have  put  forth  a  material  misrepresentation  in  order  to 
induce  the  public  to  subscribe  for  its  shares,  and  A.,  on  the  faith 
of  this  misrepresentation,  subscribes  for  shares  in  the  company, 
and,  afterwards,  before  discovering  that  it  is  a  misrepresentation ^ 
applies  to  have  his  subscription  cancelled,  and  this  is  done,  and 
the  company  is  afterwards  wound  up,  he  can  not  be  restored  to  the 
list  of  contributories.  The  fact  that  the  directors  were  aware  of 
the  misrepresentation  which  induced  him  to  subscribe,  rendered 
the  cancellation  of  his  subscription  valid,  although  he  was  not 
aware  of  it  at  the  time  and  did  not  discover  it  until  afterwards." 

§    1430.   Whether  Necessary  to  Plead  Fraud   Specially.  — 

The  practitioner  is  cautioned  that  the  answer  to  this  question 
depends  upon  ^Ae  theories  of  pleading  wh^ch  obtain  in  particu- 
lar jurisdictions.  The  general  rule  is  believed  to  be,  that 
fraud,  when  relied  on  to  defeat  a  recovery  upon  a  contract, 
must  be  specially  pleaded,  l)oth  in  those  States  which  practice 
under  the  modern  codes  of  procedure  and  those  which  practice 
under  other  systems;  and  this  is  but  a  branch  of  the  larger  doc- 
trine that,  where  an  action  is  upon  a  contract  and  the  fact  of  the 
contract  or  agreement  is  admitted,  but  its  legality  is  contro- 
verted, the  defendant  must  plead  specially  the  facts  which  he 
intends  to  prove  as  showing  its  illegality,  and  that  he  will  not  be 
permitted  to  prove  such  facts  under  a  general  denial.^     The  de- 

1  Ashmead  v.  Colby,  26  Conn,  287.  Campbell  v.  Hyde,    1   D.  Chip.    (Vt.) 

2  Wright's  Case,  L.  E.  7  Ch.  65;  05;  Newell  v.  Hayden,  8  la.  140; 
reversing,  s.  c.  L.  R.  12  Eq.  331.  Hagan  v.   Birch,  Id.  309;    Cummiskey 

3  Goss  V.  Austin,  11  Allen  (Mass.),  w.  Williams,  20  Mo.  App.  606.  Com- 
625;  Grangers.  Ilsley,  2  Gray  (Mass.),  pare  Boulton  Carbon  Co.  v.  Mills,  78 
521;  Denton  y.  Logan,  3  Mete.  (Ky.)  Iowa,  460,  464;  s.  c.  43  N.  W.  Rep. 
434;  Smith    v.    Owens,    21    Cal.    11;  290. 
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fense  of  fraud  at  common  law  could  be  made  under  the  general 
issue,  or  under  a  general  plea  of  fraud;  ^  but  under  the  modern 
codes  of  procedure  it  is  almost  universally  held  that  it  must  be 
specially  pleaded. 2  There  is  a  conflict  of  doctrine  on  the  ques- 
tion whether,  in  a  defensive  pleading,  it  is  sufficient  to  allege 
fraud  in  general  terms,  or  whether  it  is  required  to  set  out 
specially  the  facts  constituting  the  alleged  fraud  which  the 
pleader  intends  to  prove.  But,  under  the  codes  of  procedure, 
the  rule  appears  to  be  settled  with  great  unanimity,  that  a  party 
cannot  prove  fraud  without  charging  it. 

§  1431.  Necessary  Elements  of  the  Plea  of  Fraud.  —  To  an 

action  by  a  company  against  a  shareholder,  to  recover  the  amount 
of  a  call  made  by  the  directors  on  his  shares  of  stock,  the  follow- 
ing may  be  stated  as  the  necessary  elements  of  a  plea  of  fraud: 
1.  A  distinct  allegation  of  the  matter  in  which  the  fraudulent 
representation  or  concealment  consisted.^  A  general  charge  that 
the  subscription  was  procured  through  fraud,  it  is  supposed, 
would  be  bad  for  want  of  sufficient  particularity  of  statement, — 
it  would  not  apprise  the  opposite  party  of  the  nature  of  the 
defense.  2.  That  he  used  reasonable  diligence  to  make  himself 
apquainted  with  the  matters  of  fact  in  respect  of  which  the  fraud 
is  charged,*  and  that,  within  a  reasonable  time  after  discovering 
the  facts,  he  repudiated  his  contract  and  offered  to  surrender  his 
certificate.^     In  other  words,  he  must  show  that  he  did  all  that 

1  Cobee  v.  Cooper,  8  Blackf.  (Ind.)  Glasscock,  79  Mo.  374.  A  subordinate 
115.  appellate  court  in  tbat  State  followed 

2  Jenkins  v.  Long,  19  Ind.  28;  s.  c.  thisruleinStem  Auction  Co.  v.  Mason, 
81  Am.  Dec.  374;  Farmer  ij.  Calvert,  16  Mo.  App.  473.  Compare  Tyler  v. 
44  Ind.  212;  Keller  y.  Jobnson,  11  Ind.  Larimore,  19  Mo.  App.  458;  Cummis- 
337;  s.c.  71  Am.  Dec.  355;  Clapp  v.  key  v.  Williams,  20  Mo,  App.  606, 
County,  5  la.  15;  s.   c.   68  Am.  Dec.  612. 

678;  Cushee  v.  Leavitt,  5  Cal.  169 ;  s.c.  "  Goodricb  v.  Keynolds,  31  111.  490, 

63  Am.  Dec.  116;  Hynson  v.   Dunn,  5  497;  s.  c.  83  Am.  Dec.  240. 

Ark.  395;  s.  c.  41  Am.  Dec.  100;  Giles  *  As  to  the,  obligation,  at  common 

V.  Williams,  3  Ala.  316;  s.  c.  37  Am.  laio,  to  use  diligence,  see  ante,  I  1371; 

Dec.  692;  Davis  v.  Hooper,  4  Stew.  &  as  to  the  contrary  rule  in  equity,   § 

Port.  (Ala.)  231;  s.  c.  24  Am.  Dec.  751.  1372  etseq. 

The  learning  and  wisdom  of  the  late  ^  Upton  v.   Englehart,  3  Dill.   (U. 

Supreme  Court  Commission  of  Mis-  S.)  496,  505;  Bwlch-y-Plwm  Lead  Jliu- 

souri  made  the  action  of  replevin  an  iug  Co.  v.  Baynes,  L.  E.  2  Exch.  324. 

exception    to    this    rule.     Young     v. 
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could  have  been  done,  under  the  circumstances,  to  free   himself 
from  liability.^ 

§  1432.  Manner  of  Pleading  Fraud  in  Particular  Jurisdic- 
tions.—  In  Illinois,  such  a  plea  must  show  that  the  false  repre- 
sentations were  made  by  agents  of  the  company,  authorized  to 
make  them,^  and  that  they  knew  them  to  be  false  when  made.^ 
Another  court  —  but  upon  what  ground  is  not  perceived  —  has 
held  an  answer  to  such  a  statement,  setting  up  fraud,  bad  for 
not  averring  that  the  alleged  fraudulent  representations  were 
peculiarly  within  the  knowledge  of  the  company  or  its  agents, 
and  such  as  the  defendant  had  a  right  to  rest  and  rely  upon.^  In 
Ohio  a  stockholder  answered  that,  after  he  had  ceased  to  be  a 
member  of  the  corporation,  the  note  sued  on  was  extinguished  by 
the  giving  of  a  new  one,  and  that  the  old  note  was  subsequently 
obtained  hy  fraud.  This  was  held  sufficient  on  demurrer.^  In 
Indiana,  in  an  action  to  recover  personally  from  certain  stock- 
holders of  a  draining  association,  under  a  peculiar  statute,  an 


1  Deposit  Gen.  Life  Ins.  Co.  v.  Ays- 
cough,  6  El.  &B1.  761.  To  an  action 
by  the  company  against  a  shareholder 
for  calls,  the  defendant  pleaded  that 
he  was  induced  to  become  a  share- 
holder by  the  fraud  of  the  plaintiffs; 
that  he  had  never  recognized,  since 
notice  of  the  fraud,  any  rights  or 
liabilities  in  himself  as  such  share- 
holder, nor  received  any  benefit  from 
his  shares ;  and  that,  within  a  reason- 
able time  after  notice  of  the  fraud,  he 
had  repudiated  the  shares,  and  given 
notice  to  the  plaintiffs  of  his  repudia- 
tion. This  was  held  a  good  plea  to 
such  an  action  at  common  law. 
Bwlch-y-Plwm  Lead  Mining  Co.  v. 
Baynes,  L.  R.  2  Exch.  324. 

2  Goodrich  v.  Reynolds^31  111.  490, 
497;  s.  c.  83  Am.  Dec.  240* 

3  Ibid.]  White  v.  Watkins,  23  111. 
482. 

•*  Thornburgh  v.  Newcastle  &c.  R. 

Co.,  14   Ind.  499.     In  an  action  by  a 

railway  company  for  calls,  the  Court 

of  Queen's  Bench,  Patteson,  Coleridge, 

1106 


and  Earle,  JJ.,  being  present,  an  ap- 
plication was  made  to  file  thirteen 
pleas,  some  of  which  the  court  allowed 
to  be  filed,  and  others  it  disallowe^. 
The  case  is  quite  a  chapter  on  defen- 
sive pleading  in  such  cases.  The  fol- 
lowing plea,  amongst  others,  was 
allowed :  * '  That  at  the  time  of  making 
the  calls  the  capital  of  the  company, 
required  by  its  Act  of  Parliament,  was 
£2,000,000;  that  by  a  subsequent  act 
relating  to  the  company  it  was  not  at 
liberty  to  put  in  force  its  powers  until 
capital  to  the  amount  of  £1,500,000  had 
been  bona  fide  subscribed;  but  that  a 
great  portion  of  said  subscription  had 
been  fraudulently  obtained  by  the 
plaintiffs;  that  there  was  no  subscrip- 
to  the  amount  aforesaid  at  the  time  of 
making  the  calls,  aud  that  the  plaint- 
iffs had  no  power  to  make  the  calls 
until  the  subscription  had  been  made. 
Waterford  &c.  R.  Co.  v.  Logan,  14 
Jur.  346. 

5  Wheeler  v.  Faurot,  37  Ohio   St. 
26. 


EFFECT    OF    FllAUD.        ['^  TliOmp.   C()I'[).    §    14:34:. 

answer  was  held  insufficient  whicb,  although  setting  up  fraud  in 
procuring  the  defendants  to  become  members,  did  not  implicate 
the  plaintiff  therein.^  The  rule  that  one  who  has  contracted  with 
a  company  by  its  corporate  name  cannot  dispute  the  exiMence  of 
the  corporation  has  been  held  not  to  apply  where  one  who  was 
induced,  by  fraudulent  false  representations,  to  subscribe  for 
stock  in  an  illegal  and  pretended  corporation,  is  sued  by  it  upon 
his  subscription. 2 

1433.  Instructing  the  Jury  in  such  a  Case. — There  is  no 
better  case  for  the  guidance  of  nisi  prius  courts,  in  an  action  for 
calls  where  the  defense  is  fraud,  than  the  case  of  the  Glamor- 
ganshire Iron  &  Coal  Co.  v.  Irvine,^  tried  by  a  jury  before  Mr. 
Justice  Willes  in  18G6.  That  learned  judge,  in  summing  up, 
commenced  by  saying:  "1.  It  is  a  fraud  to  state  dishonestly  for 
the  purpose  of  gain  that  which  is  false  in  fact  and  material, 
cither  knowing  it  to  be  untrue  or  recklessly  without  knowing  or 
caring  whether  it  is  true  or  false,  for  the  purpose  of  its  being 
Mcted  upon  as  true,  and  of  so  deceiving  the  person  who  seeks  to 
avoid  the  transaction  into  which  he  is  thereby  misled,  2.  A 
person  who  is  taken  in  by  a  fraud  may  elect  to  avoid  the  tran- 
saction within  a  reasonable  time  after  the  discovery  of  the 
fraud,  and  before  he  has  taken  any  benefit  under  it.  3.  A  com- 
pany is  not  answerable  for  the  fraud  of  individual  directors,  or 
of  directors  acting  otherwise  than  on  a  board,  or  by  the  authority 
of  the  company.  4.  But  that  a  company  cannot,  any  more  than 
a  private  individual,  enforce  a  contract  to  which  a  party  has  been 
procured  by  the  iraud  of  its  agents."  The  best  way  to  apply 
these  propositions  to  the  case  in  hand  (an  action  by  a  company 
for  calls),  he  said,  was  to  ask,  "  Was  the  defendant  defrauded? 
Who  defrauded  him?  What  was  the  fraud?"  The  question 
whether  there  was  a  falsehood  in  fact  in  the  prospectus  was  to 
be  determined  with  reference  to  the  view  the  jury  took  of  the 
whole  of  the  evidence.* 

§  1434.   Evidence  in  Support  of  the  Defense  of  Fraud. — 

In  a  well  reasoned  case  it  has  been  held  that  the  i^epresentations 

1  Reeder  v.  Maranda,  66  Ind.  485.  "  4  Fost.  &  Fin.  955. 

2  Occidental  Ins.  Co.  v.  Ganzhoru,  *  The  Glamorganshire  Iron  &  Coal 
2  Mo.  App.  205.                                                 Co.  V.  Irvine,  4  Fos.  &  F.  947,  956. 
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of  the  agent  of  the  corporation  maybe  given  in  evidence  to  show 
the  fraud  by  which  subscriptions  to  the  stock  of  a  corporation 
were  obtained,  if  such  representations  were  a  part  of  a  scheme 
of  fraud  participated  in  by  the  officers  of  the  corporation  author- 
ized to  manage  its  affairs,  or  if  the  representations  were  such  as 
the  subscriber  might  reasonably  presume  the  agent  had  author- 
ity to  raake.i  Where  a  party  subscribes  to  the  capital  stock  of 
a  corporation,  upon  condition  that  a  certain  number  of  shares 
shall  be  subscribed  for,  it  is  not  competent  for  him  to  introduce 
evidence  to  show  that  that  number  has  not  been  subscribed  for 
by  persons  pecuniarily  responsible,  unless  it  appears  that  the 
corporation  has  acted  in  bad  faith;  and  in  such  a  case,  upon  the 
question  whether  the  corporation  acted  in  good  faith  at  the 
time  of  its  organization,  the  declarations  of  a  stockholder,  whose 
subscription  is  alleged  to  be  fraudulent,  made  long  after  the 
organization  of  the  corporation,  are  inadmissible. ^ 

Article  IV.     Time  Within  Which  a  Rescission  Must  be  Claimed. 

Section  Section 

1438.  Diligence  required  of  the   sub-      14i8.  No    rescission    after   the   com- 

scriber  in  disaffirming.  mencement      of    winding-up 

1439.  General  doctrine  in  England.  proceedings. 

1440.  Must  be  claimed  while  the  com-       1449.  Rule  in  this  country, 

pany  continues  a  "  going  con-      1450.  No  rescission  after  bankruptcy 
cern."  or  insolvency. 

1441.  Doctiine  of  Oakes  ».  Turquand      1451.  Further  of  this  subject. 

considered.  1452.  Rescission  must  be  claimed  be- 

1442.  Doctrine  of  Henderson  v.  Royal  fore  liabilities  incurred. 

British  Bank.  1453.  Rule  where  there  are  no  creditors 

1443.  Illustrations      of      the      fore-      1454.  Laches       with      circumstances 

going.  showing     acquiescence    after 

1444.  Further  illustrations:   variance  knowledge. 

between       prospectus  and      1455.  Acquiescence    by    unreasonable 

memorandum.  delay. 

1445.  Notice  of  such  variance,  1456.  Corporation    estopped    by    ac- 

1446.  Rectification  of  register.  quiescence  in  ^dtra  viresresc'is- 

1447.  Restitutio  in  integrum.  sion. 

§   1438.   Diligence  Required   of   the  Subscriber  in    Disaf- 
firming-. —  A  subscription  to  stock  which  has  been  obtained  by 

1  Custar  V.  Titusvillc  Gas  &c.  Co.,  -  Penobscot R.  Co.  w.  White,  41  Me. 

63  Fa.  St.  381,  512;  s.  c.  &(i  Am.  Dec.  257. 
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fraudulent  representations  may  be  annulled  by  the  subscriber,  if 
be  rescinds  promptly,  and  before  the  rights  of  creditors  or  sub- 
sequent stockholders  have  accrued. ^  Conversely,  there  is  much 
authority  for  the  proposition  that  it  cannot  be  annulled  in  any 
case,  as  against  creditors  of  the  corporation  who  have  not  partici- 
pated in  the  fraud.^  And  all  the  authorities  unite  upon  the 
doctrine  of  Oakes  v.  Turquand,''  that  where  a  person  has  been 
drawn  into  a  contract  to  take  shares  in  consequence  of  certain 
representations,  he  must  proceed  with  diligence  to  ascertain  the 
truth  or  falsehood  of  such  representations,  in  order  to  entitle  him 
to  a  rescission  of  his  contract.*  In  another  case,^  cited,  with 
approval,  by  Lord  Chelmsford,  in  Oakes  v.  Turquand,''  and  in 
Downes  v.  Ship,^  Lord  Cairns  used  the  following  language: 
*'  It  is  his  bounden  duty,  at  the  earliest  practicable  moment,  to 
ascertain  what  is  the  charter  or  title  deed  under  which  the  com- 
pany in  which  he  has  agreed  to  become  a  shareholder  is  carrying 
on  business.  If  the  memorandum  and  articles  of  association  are 
in  existence  when  he  applies  for  shares,  and  if  he  agrees  to  take 
his  shares  on  the  footing  of  the  memorandum  and  articles  of 
association  (which  would  seem  to  be  the  case  here),  then  I  think 
that  he  ought  to  be  held  bound  to  look  to  the  memorandum  and 
articles  of  association  before  he  applies  for  shares.  But  where 
the  memorandum  and  articles  of  association  are  not  in  existence 
at  the  time  of  application,  I  think  that,  at  the  very  latest,  when 
he  receives  his  allotment  of  shares  he  ought  to  satisfy  himself 
that  there  is  nothing  in  the  memorandum  or  articles  of  associa- 
tion to  which  he  desires  to  make  any  objection."  ^ 

§  1439.  General  Doctrine  in  England.  —  With  respect  to 
the  time  within  which  a  person  who  has  been  induced  by  fraud 
to  take  shares  in  a  corporation  must  claim  a  rescission  of  his 

1  McDermott  v.  Harrison,  9  N.  Y.  kinson's  Case,  L.  R.  2  Ch.  536 ;  Upton 
Supp.  184;  Re  Estate  Investment  Co.,  v.  Tribilcock,  91  U.  S.  45;  Ogilvie  i-. 
L.  R.  4  Ch.  497  (where  one  proceeded,  Knox  Ins.  Co.,  22  How.  (U.  S.)  380; 
and  ten  by  agreement  abided  the  re-  Cedar  Rapids  Ins.  Co.  v.  Butler 
suit  and  were  not  cut  off  by  a  winding  83  Iowa,  124;  s.  c.  48  N.  W.  Rep.  1026 
up  decree.)  (/owr  years  after  discovery,  too  late). 

2  Post,  §  1439.  ^  Peel's  Case,  L.  R.  2  Ch.  674,  684. 

3  L.  R.  2  H.  L.  325.  «  L.  R.  2  H.  L.  352. 
*  Lawrence's  Case,  L.  R.  2  Ch.  412 ;  '  L.  R.  3  H.  L.  359. 

Kiucaid's  Case,  L.  R.  2  Ch.  426;  Wil-  ^  l.  R.  2  Ch.  674,  684. 
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contract  in  order  to  be  entitled  to  it,  the  question  is  to  be  consid- 
ered in  two  aspects:  1.  Where  it  affects  the  rights  of  other 
shareholders  merely,  the  company  being  solvent  or  a  "going 
concern.'*  2.  Where  it  affects  the  rights  of  creditors^  the  com- 
pany having  stopped  payment,  or  winding-up  proceedings  hav- 
ing commenced.  The  authorities  appear  to  justify  the  following 
statements:  1.  The  claim  for  rescission,  in  order  to  have  any 
standing  in  court,  must  be  made  in  the  shortest  possible  time 
after,  discovery  of  the  fraud,  or  after  the  person  seeliing  the 
rescission  might,  by  a  fair  exercise  of  his  opportunities  of 
knowledge,  have  discovered  it.^  2,  It  will  not  be  entertained, 
in  any  event,  in  the  English  and  Canadian  courts  of  equity, 
after  winding-up  proceedings  have  been  commenced. ^  3.  Nei- 
ther will  it  be  entertained  after  the  company  has  stopped  pay- 
ment and  the  directors  have  called  an  extraordinary  general 
meeting  of  the  shareholders  for  the  purpose  of  passing  a  reso- 
lution to  wind  up  the  company.^  4.  It  seems  also  clear,  upon 
principle,  that  it  will  not  be  entertained  after  the  company  has 
stopped  payment  by  reason  of  insolvency ;  *  but  a  recent  holding 
in  England  is  to  the  effect  that  the  mere  circumstance  that  the 
company  is  insolvent  at  the  time  when  he  takes  proceedings  to 
rescind  does  not,  in  the  absence  of  countervailing  equities, 
deprive  him  of  his  right  of  rescission. '^ 

§   1440.   Must  be  Claimed  while  the  Company  Continues  a 
"Going  Concern."  —  A  shareholder  claiming  a  rescission  of  his 


1  As  to  the  time  within  which  a  suit  question  then  to  be  considered  is,  not 
in  equity  must  be  brought  to  restrain  who  is  the  person  who  is  the  owner  of 
an  action  for  calls,  and  the  diligence  the  shares,  but  who  is  liable  in  re  ■ 
with  which  such  a  suit  must  be  pros-  spect  of  the  legal  tenancy  at  the  time 
ecuted,  see  the  remarks  of  Lord  Cot-  the  tree  was  cut  down.  Lord  West- 
tenham,  in  Thorpe  v.  Hughes,  3  Myl.  bury,  in  Barrett's  Case,  4  De  Ges,  J. 
&Cr.  742,  76L  &  S.  421. 

2  Oakes  v.  Turquand,  L.  R.  2  H.  L.  ^  Tennent  v.  Glasgow  Bank,  4  App. 
325;  Kent  v.   Freehold  Land   Co.,  L.  Cas.  H.  L.  (Sc.)  G15. 

R.  3  Ch.   493;   reversing  s.  c.  L.  R.  4  ^  gee  the  reasoning  of  Earl  Cairns, 

Eq.    688;    Stone    v.   City    &    County  L.  C,  in  the  case  last  cited. 
Bank,  3  C.   P.   Div.   282.     Re  Central  ^  Carting  v.   London  &c.  Bank,  5G 

Bank  of  Canada,   25  Can.   L.  J.  238,  L.  J.  (Ch.)  321;  5G  L.  T.  (n.  s.)  115; 

245;  Burgess's  Case,  15  Ch.  Div.  509.  35   Week.    Rep.    344.     See    also    Es 

It  has  been  quaintly  observed  that  the  Parte  Hale,  55  L.  T.  (n.  s.)  G70. 
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contract  on  the  ground  of  fraud  must  come  within  the  shortest 
limit  of  time  which  is  fairly  possible  in  such  cases. ^  In  the 
language  of  an  English  equity  judge  of  great  learning  and  expe- 
rience, the  leading  principle  in  all  these  cases  is  this:  "  A  man 
must  not  play  fast  and  loose.  He  must  not  say,  '  I  will  abide 
by  the  company  if  successful,  and  I  will  leave  the  company  if  it 
fails;  '  and  therefore,  whenever  a  misrepresentation  is  made  of 
which  any  one  of  the  ^shareholders  has  notice,  and  can  take  ad- 
vantage of  to  avoid  his  contract  with  the  company,  it  is  his  duty 
to  determine  at  once  whether  he  will  depart  from  the  company, 
or  whether  he  will  remain  a  member.  When  I  mean  to  say  '  as 
soon  as  he  has  notice,'  I  do  not  mean  that  he  may  stand  l)y  when 
a  great  number  of  people  tell  him  that  misrepresentations  have 
been  made  by  which  shareholders  have  been  induced  to  take 
shares,  and  that  he  may  wait  until  it  is  decided  by  a  court  of 
justice  that  there  have  been  misrepresentations.  On  the  con- 
trary, I  mean  that  it  is  his  duty  to  inquire  whether  there  is  any 
misrepresentation  or  not."  ^ 

§  1441.  Doctrine  of  Oakes  v.  Turquand  Considered.  — In  a 

case  decided  in  the  English  Court  of  Appeal  in  1877,^  the  three 
lords  justices  before  whom  the  appeal  was  heard,  Bramwell,  Brelt 
and  Cotton,  concurred  in  the  view  that  the  doctrine  of  Oakes  v. 
Turquand  *  is  that  a  person  who  has  been  induced  to  take  shares 
by  fraudulent  misrepresentations  or  concealment  cannot,  after 
the  company  has  become  insolvent  and  ordered  to  be  wound  up, 
repudiate  his  liability  as  a  contributory.  Bramwell,  L.  J., 
understood  the  doctrine  of  that  case  to  be  this:  "  Where  a  com- 
pany is  shown  by  a  winding-up  to  be  insolvent,  and  where  the 
remedies  of  the  creditors,  who  have  trusted  the  company  upon 
the  strength  of  the  uncalled  capital  and  of  the  names  upon  the 
register,  would  be  interfered  with  by  the  withdrawal  of  members, 

1  Lord  Cairns's  judgment  in  Scho-  facts,  before  fllino;  a  bill  for  a  rescis- 
ley  V.  Central  R,  Co.  of  Venzeula,  L.  sion  would  interpose  a  serious  ditli- 
R.  9  Eq.  20C,  n.  culty;    but  the   case  went  ofE  on  its 

2  Lord  Romilly,  M.  R.,  in  Asliley's  merits.  Heymann  u.  European  Central 
Ca-se,  L.  R.  9  Eq.  2G3,  268.     In  another  R   Co.,  L.  R.  7  Eq.  154. 

case  the  same  learned  judge  expressed  ^  Stone  v.  City  and  County  Bank,  3 

the  opinion,  thatade/ay  of fov.r months ,      C.  P.  Div.  282. 

after  becoming  acquainted  with  all  the  •»  L.  R.  2  H.  L.  325. 
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the  power  to  rescind  a  contract  to  take  shares  is  gone."  ^  "I 
doubt,"  said  he,  *'  whether  a  shareholder  is  liable  upon  the 
ground  of  estoppel.  I  think  his  liability  depends  upon  a  prii^ciple 
similar  to  that  upon  which  the  decision  in  Kingsford  v.  Merry  ^ 
proceeded.  It  was  there  held  that  if  the  owner  of  goods  sells 
them  owing  to  a  fraudulent  representation,  and  if  before  he  dis- 
covers the  fraud  another  person  acquires  some  claim  to  them,  he 
cannot  afterwards  rescind  the  contract.  And  I  think  it  clear, 
upon  the  authorities,  that,  wherever  the  rights  of  other  persons 
intervene,  a  contract  to  take  shares,  though  induced  by  fraud, 
cannot  be  rescinded.  *  *  *  j  think  *  *  *  the  princi- 
ple of  Oakes  v.  Turquand  shows  that  where  a  company  is 
being  wound  up,  either  compulsorily,  voluntarily,  or  under  the 
supervision  of  the  court,  it  is  too  late  to  rescind  a  contract  to 
take  shares,  although  that  contract  has  been  induced  by  fraud."  ^ 
*'  In  my  opinion,"  said  Brett,  L.  J.,  "  Oakes  v.  Turquand  really 
decided  that,  upon  the  true  construction  of  the  Companies  Act, 
1862,  the  members  of  a  company,  although  they  have  been 
induced  to  take  shares  by  fraud,  are  prevented  from  rescinding 
their  contracts  after  the  winding-up  has  commenced.  A  volun- 
tary winding-up  commences  when  the  resolution  to  wind  up  is 
passed  ;  and  therefore  after  that  time  a  shareholder  cannot  escape 
from  liability  to  contribute  to  the  payment  of  the  company's 
debts.  *  »  *  In  my  opinion  the  judgment  in  Oakes  v. 
Turquand  did  not  proceed  upon  the  ground  of  estoppel,  nor  did 
it  proceed  upon  the  ground  that  a  compulsory  winding-up,  or  a 
winding-up  under  supervision,  is  to  be  considered  as  in  the  nature 
of  a  bankruptcy,  and  that  a  voluntary  winding-up  is  to  be  con- 
sidered as  in  the  nature  of  an  administration  suit.  I  am  of 
opinion  that  the  judgment  in  Oakes  v.  Turquand  cannot  be  said 
to  be  a  decision  as  between  a  shareholder  and  creditors,  but  that 
it  was  a  decision  between  a  shareholder  and  the  liquidator  of  the 
company,  re[)resenting  the  company.  The  true  reason  of  the 
decision  seems  to  me  to  be  that  the  existence  of  the  creditors 
prevents  a  member,  although  he  has  been  induced  to  take  his 
shares  by  fraud,  from  rescinding  his  contract  after  the  com- 
TTienccmont  of  a  winding-up  under  the  Companies  Act,  1862,  what- 

1  Stone  V.  City  and  County  Bank,  3  "^  W  Exch.  577. 

C.  P.  Div.  307.  3  llJi^l  303^  309. 
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ever  may  be  the  nature  of  that  winding-up;    and  if  lie  continues 
a  member,  and  if  liis  name  remains  upon  the  register,  of  course 
ke  can  be  made  a  contributory.     The  reasoning  in  Oakes  v.  Tur- 
quand  seems  to  me  to  apply  just  as  much  to  a  voluntary  winding- 
up  as  to  a  compulsory  winding-up,  or  a  winding-up  under  super- 
vision;  none  of  these  kinds  of  winding-up   are  to  be    deemed 
bankruptcies;  they  are   all  modes  of  dealing  with  companies  in 
difficulties,  to  be  substituted  for  proceedings  in  bankruptcy,  and 
they   all   fall   within   the   principle    of  Oakes  v.  Turquand."^ 
♦'According  to  Oakes  v.   Turquand,"  said  Cotton,  L.  J  ,  "no 
person  who,  at  the  commencement  of  the  winding-up,  is  de  facto 
a  member,  that  is,  who  has,  by  a  contract  not  previously  avoided, 
become  a  member,  —  can  withdraw  from  the  distribution  for  the 
benefit  of  the  creditors  any  part  of  the  company's  assets,  either 
by  recalling  money  paid  by  him  to  the  company  or  by  taking 
himself  off  the  list  of  contributories,  — that  is  to  say,  by  taking 
himself  out  of  the  category  of  those  liable  to  pay  further  calls  ; 
in  consequence  of  the  distribution  of  assets  amongst  the  credit- 
ors, a  member  cannot  insist  upon  the  equity,  which  he  might 
otherwise  have  claimed,  to  be  relieved  from  his  contract  with 
the  company."  ^     The  same  view  of  the  scope  of  Oakes  v.  Tur- 
quand  was  taken,  in  another  case,  by  Lord  Hatherley.     "  As 
regards  the  shareholders,"  said  he,  "all  they  are  entitled  to, 
according  to  Oakes  v.  Turquand,  is  that  the  status  of  any  sub- 
scriber shall  not  be  altered  after  the  date  of  the  winding-up."  ^ 
"  I  take  it  to  be  perfectly  clear,"  said  Vice-Chancellor  Malins, 
*«  since  the  case  of  Oakes  v,  Turquand,  that  where  there  is  a 
question  of  whether  a  man  is  a  contributory  or  not,  no  miscon- 
duct of  the  company,  or  false  representation  or  misrepresentation 
made  by  them  as  a  means  of  inducing  him  to  take  shares,  will 
relieve  him  from  bearing  the   responsibility    which    he,   at   all 
events,  owes  to  creditors,  whatever  effect  it  may  have  between 
himself  and  other  shareholders."  * 

§   1442.  Doctrine  of  Henderson  v.  Royal  British  Bank. — 

The  doctrine  underlying  Oakes  v.  Turquand,^  and  upon  which 

1  11  Exch,  310,  312.  *  Pugh  &  Shariuan's  Case,  L.  R.  13 

2  11  Exch.  314.  iiq.  572. 

3  Wright's  Case,  L.  R.  7  Ch.  60.  ^  L.  R.  2  H.  L.  325. 

1113 


2  Thomp.  Corp.  §  1443.]     the  contract  of  subscription. 

the  vice-chancellor  and  two  of  the  law  lords  ^  confessedly  based 
their  judgments,  received  for  the  first  time  a  clear  exposition,  in 
England,  in  the  case  of  Henderson  v.  The  Royal  British  Bank, 
decided  in  the  Court  of  Queen's  Bench  in  1857.^  In  that 
case  a  creditor  of  a  joint-stock  bank,  having  prosecuted  his 
claim  to  judgment,  and  his  execution  being  ineffectual,  sought 
to  charge  a  shareholder  under  the  provisions  of  a  statute  which 
has  many  counterparts  in  this  country. '*  It  was  held  that 
the  shareholder  could  not  resist  the  claim  on  the  ground  that  he 
had  been  induced  to  become  such  by  fraud  on  the  part  of  the 
bank,  and  that  he  had  repudiated  the  shares  after  the  bank 
became  bankrupt,  but  soon  after  the  discovery  of  the  fraud,  the 
judgment  creditor  being  no  party  to  the  fraud.  The  following 
is  the  judgment  of  Lord  Campbell,  C.  J.  :  "  This  was  an  appli- 
cation for  leave  to  take  out  execution  against  a  shareholder  ;  and 
the  proposed  answer  to  the  application  was  that  the  shareholder 
had  been  induced  by  fraud  to  take  the  shares.  He  had 
remained  a  shareholder  for  some  time,  and  received  dividends, 
and  acted  in  all  respects  as  a  shareholder  until  the  Royal  British 
Bank  stopped  payment,  and  until  its  bankruptcy;  and  he  then 
gave  notice  that  he  was  no  longer  a  shareholder,  and,  as  far  as 
he  could,  disafiirmed  the  contract  under  which  he  became  a 
shareholder,  as  being  induced  by  the  fraud  of  the  directors;  he 
demanded  back  all  the  moneys  he  had  paid,  and,  being  a  depos- 
itor himself,  he  demanded  the  deposit  and  all  the  advances. 
The  question  is,  whether,  if  it  were  established  that  this  fraud 
had  been  practiced  upon  him,  it  could  be  an  answer  to  this 
application.  If  there  were  any  doubt  about  it,  we  should  not 
make  this  rule  absolute  ;  but  we  should  direct  a  scire  facias  to 
issue,  so  that  the  question  might  be  raised  on  the  record.  We 
entertained  no  doubt  on  the  argument ;  but,  being  informed  that 
similar  applications  had  been  made  to  the  courts  of  Common 
Pleas  and  Exchequer,  and  that  rules  were  depending  in  those 
courts,  we  thought  that,  upon  a  matter  of  this  sort,  it  would  be 
well  if  we  had  a  conference  with  the  other  iudires  before  our 
judgment  was  given.     That  conference  has  taken  place:  and  the 

1  Lords    Chelmsford     and     Cran-  ^  7  jjl.  &  Bl.  356. 

worth.  3  7  &  8  Vict.  c.  113,  g  10. 

1114 


EFFECT  OF  FKAUD.     [2  Thomp,  Corp.  §  1442. 

judges  are  unanimously  of  opinion  that  this  can  be  no 
answer  to  the  application,  either  upon  principle  or  authority. 
This  is  an  application  by  a  creditor,  who,  upon  the  faith  of  the 
party,  who  was  then  a  shareholder,  and  who  held  himself  out 
to  the  world  as  a  shareholder,  and  being  one,  gave  credit  to  the 
bank.  He  has  obtained  judgment  against  the  bank.  There 
were  no  assets  of  the  bank  as  a  company.  And  the  application 
now  is  that  execution  may  issue  against  the  party  individually. 
It  would  be  monstrous  to  say  tho.t  he,  having  become  a  partner 
and  a  shareholder,  and  having  held  himself  out  to  the  world  as 
such,  and  having  so  remained  until  the  concern  stopped  pay- 
ment, could,  by  repudiating  the  shares  on  the  ground  that  he 
had  been  defrauded,  make  himself  no  longer  a  shareholder,  and 
thus  get  rid  of  his  liability  to  the  creditors  of  the  bank,  who  had 
given  "credit  to  it  on  the  faith  that  he  was  a  shareholder.  It 
would  be  monstrous  injustice,  and  contrary  to  all  principle. 
Whether  he  could  say  that,  with  regard  to  other  shareholders 
not  privy  to  the  fraud,  we  need  not  say;  there  may  be  some 
difficulty  about  that.  But  that  is  not  the  question  we  have  to 
determine ;  which  is,  simply,  whether  this  is  an  answer  to  a 
creditor,  who  has  given  trust  upon  the  faith  of  his  being  a 
shareholder.  Suppose  this  were  a  common  partnership,  and 
that  there  was  credit  given  to  the  firm:  would  it  be  any  answer 
to  an  action  by  the  creditor  against  one  of  the  partners  that  the 
defendant  was  fraudulently  induced  by  the  other  partners  to 
become  a  partner?  Inter  se  that  might  be  considered:  but,  as 
between  the  firm  and  a  creditor,  it  is  a  matter  wholly  immaterial. 
Now  the  party  here  admits  that  he  is  a  shareholder,  and  acted 
as  such  until  the  bank  stopped  payment.  His  name  was  placed 
on  the  register,  and  remains  on  the  register.  There  is  some 
irregularity  in  that  register :  but  we  are  of  opinion  that  all  that 
is  said  in  the  statutes  as  to  the  manner  in  which  the  register 
shall  be  intituled  and  made  up  is  only  directory  and  not  condi- 
tional, and  that  he  was  bound,  at  all  events  prima  facie ^  by 
his  name  appearing  on  the  register,  notwithstanding  those 
errors.  The  rule  will  therefore  be  absolute."  ^  This  decision 
was  considered   so    satisfactory  that   it   was    followed  without 

1  Henderson  v.  Royal  British  Bank,  7  El.  &  Bl.  356,  363. 
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comment  by  the  Court  of  Common  Pleas  ^  and   the  Court   of 
Exchequer.^ 

§  1443.  Illustrations  of  the  Foregoing. —  Accordingly,  where, 
after  discovering  that  the  directors  of  a  company  liad  procui'ed  sub- 
scriptions to  its  capital  stock  by  means  of  a  fraudulent  prospectus,  a 
meeting  of  shareholders  was  held,  and  a  committee  of  dissentient  share- 
holders was  formed,  one  of  whom  prosecuted  a  suit  in  equity  to  enjoin 
actions  for  calls  under  an  agreement  made  with  the  directors  that  such 
actions  should  be  stayed  to  await  the  determination  of  this  suit,  and 
it  was  finally  decided  in  his  favor,  —  it  was  held  that  a  shareholder  who 
had  not  joined  in  this  proceeding,  but  who  had  waited  until  this  suit 
was  decided,  without  dissenting,  would  not  afterwards  be  heard  in  a 
court  of  equity  to  claim  a  rescission  of  his  contract  of  subscription  on 
the  ground  of  fraud.^  But  a  dissentient  shareholder  was  entitled  to 
await  the  decision  of  a  suit  in  equity  brought  for  the  purpose  stated, 
and  was  not  precluded  from  instituting  a  proceeding  to  annul  his  con- 
tract of  subscription,  by  the  mere  fact  that  he  did  not  file  a  separate 
bill  before  the  termination  of  the  suit  in  question.  The  filing  of  such  a 
bill,  under  the  circumstances,  would  have  been  vexatious  and  im- 
proper.* Under  the  same  facts  a  shareholder,  who,  though  not  one  of 
the  so-called  "  dissentient  shareholders,"  that  is,  not  one  of  those  who 
had  formally  joined  together  and  subscribed  a  fund  for  the  purpose 
of  defending  actions  for  calls,  had  refused  to  pay  his  allotment,  on  the 
ground  that  his  subscription  had  been  obtained  by  fraud,  but  had  failed 
to  bring  a  suit  to  have  his  contract  of  subscription  rescinded,  in  conse- 
quence of  a  circular  of  the  directors  to  the  effect  that  they  did  not  in- 

1  Dossett  V.  Harding,  1  C.  B.  (n.  Exchequer  in  1867,  before  Chief  Baron 

s.)  524;  Powis  V.   Harding,    1    C.  B.  Kelly  and   Barons  Martin   and  Bram- 

(n.  s.)  533.  well,  the  defendant  to  a  similar  action 

"  Daniell  v.  Royal  British  Bank,  1  pleaded  that    he    had    been    induced 

H.   &  N.   681.     In  Deposit  &c,  Co,  v.  to    becom       a     shareholder    by    the 

Ayscough,  6  El.  &  Bl,  761,   s,  c.  2  Jur.  frauds  of  the  plaintiffs;  that  he  had 

(n.  s.)  812,  determined  in  the  Queen's  never  recognized,  since  notice  of  the 

Bench  in  1856,  before  Lord  Campbell,  fraud,  any  rights  or  liabilities  in  him 

C.   J.,  a  plea  to  an  action  for  calls,  as  such  shareholder,  nor  received  any 

that  the  subscription  was  induced  by  benefit    from    hi3     shares,    and  that, 

the  fraud  of  the  plaintiff,  was  held  bad  within    a   reasonable  time  after    no- 

for  not  averring  that  the  defendant  tice   of  the  fraud,  he  had  repudiated 

had  repudiated  the  contract,  and  had  the   shares,  and  given  notice  to  the 

done  nothing  under  it  to  make  him  plaintiffs  of  his  repudiation.     It  was 

liable  as  a  shareholder.     In  Bwlch-y-  held  that  this  was  a  good  plea. 
Plwm  Mining  Co.  v.  Baynes,  L,  R,   2  «  Ashley's  Case,  L.  R.  9  Eq.  263. 

Exch.  324,  determined  in  the  Court  of  *  Pawle's  Case,  L.  R.  4  Ch.  497. 
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tend  to  bring  any  further  actions  for  calls  until  the  termination  of  the 
suit  brought  by  the  dissentient  shareholders,  was  entitled  to  have  his 
name  taken  from  the  list  of  coutributories  after  the  company  was 
ordered  to  be  wound  up.i  -  -  -  -  Shares  were  allotted  to  A.  (who 
had  applied  for  them  on  the  faith  of  a  fraudulent  prospectus)  on  the 
14th  day  of  July.  After  paying  two  calls  he  heard  in  September,  rumors 
that  the  prospectus  was  fraudulent.  On  September  28,  he  examined 
documents  at  the  company's  office,  which  convinced  him  that  such  was 
the  case.  On  January  28  following,  he  filed  a  bill  for  a  rescission, 
having  done  nothing  in  the  meantime  which  amounted  to  an  acqui- 
escence.    It  was  held  that  he  came  in  time.^ 

§  1444.  Further  Illustrations:  Variance  between  Prospectus 
and  Memorandum.  — Perhaps  the  most  frequent  illustrations  of  this, 
to  be  met  with  in  the  English  cases,  are  those  cases  in  which  subscribers 
have  attempted  to  rescind  their  contract  of  subscription  on  account  of 
a  variance  between  the  prospectus,  on  the  faith  of  which  they  gave  their 
subscription,  and  the  memoraridum,  or  contract  of  association  under 
which  the  company  was  organized.  A  substantial  variance  between 
these  instruments  releases  the  shareholder.  Here  the  English  cases  unite 
with  the  American  ^  in  holding  that  a  person  who  has  agreed  to  become 
a  shareholder  in  a  company  of  a  certain  description  cannot,  as  a  matter 
of  common  right,  be  held  bound  to  the  responsibilities  of  a  shareholder 
in  a  company  of  a  different  description.'*  But,  as  stated  in  the  last  sec- 
tion, this  rule  supposes  that  the  subscriber  himself  has  been  guilty  of  no 
fault.  He  must  proceed  with  diligence,  and  without  unreasonable  delay, 
to  ascertain  the  true  facts  of  the  case ;  and  if  he  finds  a  substantial 
variance  between  the  prospectus  and  memorandum  of  association,  he 
will  be  entitled  to  a  rescission  of  his  contract,  provided  he  proceeds  with 
diligence  and  in  the  proper  manner  to  secure  it;  otherwise,  in  the  event 
of  the  company  being  wound  up,  he  will  be  put  upon  the  list  of  con- 
tributories.^  The  variance,  however,  must  be  substantial;  a  mere 
difference  between  the  language  of  the  prospectus  and  that  of  the 
memorandum  will  not  relieve  him  from  liability.     The  obligations  iu- 

1  McNiell's  Case,  L.  R.  10  Eq.  503.  "  Lawrence's  Case,  L.  R.  2  Ch.  412; 

2  Venzuela  (Central  R.  Co.  of)  v.  Kiucaid's  Case,  L.  R.  2  Ch.  42G;  Wil- 
Kisch,  L.  R.  2  H.  L.  99.  kinson's  Case,  L.  R.  2  Ch.  536;  Peel's 

3  Ante,  §  1262  et  seq.  Case,  L.  R.  2  Ch.  674;  Oakes  v.  Tur 

4  Ship's  Case,  2  De  G.  J.  &  S.  544;  quand,  L.  R.  2  H.  L.  825;  Downes  r. 
Stewart's  Case,  L.  R.  1  Ch.  574;  Web-  Ship,  L.  R.  3  H.  L.  343;  Whitehouso's 
ster's  Case,  L.  R.  2  Eq.  741;  Oakes  v.  Case,  L.  R.  3  Eq.  790;  Taite's  Case,  L. 
Turquand,  L.  R.  2  H.  L.  325:  Downes  R.  3  Eq.  795. 

V.  Ship,L.  R.  3  H.  L   343. 
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curred  under  the  two  documents  must  be  substantially  different,  i  This 
doctrine  of  diligence  applies  as  between  the  subscriber  and  another 
shareholder,  or  between  the  subscriber  and  the  official  liquidator  ;  but 
it  does  not  apply  in  a  contest  between  the  shareholder  and  the  person 
■who  proposed  the  prospectus  and  afterwards  issued  the  memorandum 
of  association.2 

§  1445*  Notice  of  such  Variance.  — It  has  been  held  in  one  case 
that  the  fact  that  a  subscriber  attended  a  meeting  of  the  shareholders 
for  the  purpose  of  correcting  a  variance  between  the  prospectus  and 
memorandum  of  the  association  on  a  point  of  minor  importance,  but  on 
account  of  which  the  stock-exchange  had  refused  to  appoint  a  settling- 
day,  was  not  of  itself  sufficient  to  fix  the  subscriber  with  notice  of  other 
and  more  important  variances,  he  swearing  positively  that  he  did  not 
know  of  them. 3  But  this  ruling  becomes  immaterial  in  view  of  the  rule 
of  diligence  laid  down  in  the  last  section;  for,  after  the  lapse  of  a  rea 
sonable  time  to  enable  the  subscriber  to  inform  himself  of  the  facts,  he 
will  be  conclusively  presumed  to  have  known,  or,  what  is  the  same  in 
effect,  he  will  be  charged  with  the  consequences  of  such  knowledge."* 
"I  think,"  said  Lord  Chebnsford,  in  Oakes  v.  Turquand,^  "  that  per- 
sons who  have  taken  shares  in  a  company  are  bound  to  make  themselves 
acquainted  with  the  memorandum  of  association,  which  is  the  basis 
upon  which  the  company  is  established.  If  they  fail  to  do  so,  and  the 
objects  of  the  company  are  extended  beyond  those  described  in  the 
prospectus  (a  fact  which  may  be  easily  ascertained),  the  persons  who 
have  so  taken  shares  on  the  faith  of  the  prospectus  ought,  in  my 
opinion,  to  be  held  to  be  bound  by  acquiescence.  In  Ship's  case  '^  the 
judges  partly  proceeded  on  the  oath  of  the  party  that  he  never  had 
notice  of  the  extension  of  the  objects  of  the  company.  However  true 
this  may  be,  it  depends  entirely  upon  the  party's  own  assertion ;  and 
the  answer  to  it  is,  '  You  might  have  made  yourself  acquainted  with 
the  proceedings  of  the  company,  and  ought  to  have  done  so.'" 

§1446.  Rectification  of  Register. — The  English  Companies 
Act,  1862,  §  35,  has  supplied  a  remedy  to  a  pe rson  whose  name  has 
been  wrongfully  placed  on  the  register  of  a  company,  by  permitting 
him  to  apply  to  any  superior  court  of  law  or  equity  for  a  rectification 
of  the  register.     It  has  been  held  that  if  a  person's  name  has  been 

1  Downes  t?.  Ship,  L.  E.  3  H.  L.  343.  ^  Peel's   Case,  L.    E.    2    Ch.    674; 

^  I^i(^'  Oakes  v.  Turquand,  L,  E.  2  H.  L.  325. 

s  Stewart's  Case,  L.  R.  1  Ch.  574.  ^  L.  R.  2  H.  L.  351. 

«  2  De  G.  J.  &  S.  544. 
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wrongfally  placed  on  the  registiy  of  a  joiut-stock  company,  he  must 
resort  to  this  remedy  to  have  it  removed.  It  is  not  in  the  power  of  the 
directors,  by  simply  remo\ing  his  name  from  the  registry,  to  indemnify 
him  against  the  Uability  arising  from  such  wrongful  use  of  his  uame  ;  ^ 
but  this  doctrine  is  obviously  unsound. ^  The  ground  on  which  sub- 
scribers have  frequently  applied  for  a  rectification  of  the  register  has 
been  that  of  substantial  variances  between  the  prospectus  and  memo- 
randum of  association,  as  seen  in  the  last  section.^  Applications  of  this 
kind  have  been  also  made  on  other  grounds,  and  have  been  generally 
refused."* 

§  1447.  Restitutio  in  Integrum.  — The  person  defrauded  can 
not,  under  the  Scotch  law,  claim  what  is  termed  in  that  law 
a  restitutio  in  integrum,  where  the  circumstances  have  so  changed 
ihat  he  cannot  restore  exactly  what  he  purchased ;  and  the  law 
of  England  is  said  to  be  the  same.^  This  he  is  disabled  from 
doing  in  the  following  case :  Where  the  company  whose  shares 
he  was  fraudulently  induced  to  purchase  has,  since  such  purchase, 
with  his  consent,  changed  from  an  unincorporated  to  an  incorpo- 
rated company;  for  this  change  disables  him  from  restoring  the 
very  thing  which  he  had  been  fraudulently  induced  to  purchase, 
namely,  the  shares  in  the  defunct  unincorporated  company.® 
On  the  same  grounds,  one  who  had  been  induced  by  fraud  to 
purchase  shares  in  a  company  organized  under  the  English  "  cost 
book"  principle,  could  not  recover  back  the  money  paid  for 
them,  after  the  company,  with  his  consent,  was  registered  as  a 
company  with  limited  liability.^  In  such  cases,  ahhough  most 
of  the  persons  who  were  responsible  for  the  frauds  in  question 

1  Martin's  Case,  2  Hera.  &  M.  669.  house's  Case,  L.  R.  3  Eq.  790;  Taite's 

2  Wright's  Case,  7  Ch.  55.  Case,  L.  R.  3  Eq.  795. 

3  In  the  following  cases  subscribers  ^  Simpson's  Case,  L.  R.  9  Eq.  91; 
succeeded  in  procuring  the  removal  Ward's  Case,  L.  R.  3  Ex.  180;  Ward 
of  their  names  from  the  register  on  &  Heme's  Case,  L.  R.  2  Eq.  226;  L.  R. 
this  ground:  Stewart's  Case,  L.  R.  1  2  Ch.  431;  Sargent's  Case,  L.  R.  17 
Ch.  574;  Downes  v.  Ship,  L.  R.  3  H.  Eq.  273;  Askno's  Case,  L.  R.  9  Ch. 
L.  343;  Webster's  Case,  L.  R.  2  Eq.  664;  Parker's  Case,  L.  R.  2  Ch.  685. 
741.  In  the  following  cases  such  ap-  ^  Clarke  v.  Dickson,  El.  Bl.  &  El. 
plications  were  refused  on  account  of  148. 

laches:  Lawrence's  Case,  L.  R.  2  Ch.  e  Western    Bank    of    Scotland    v. 

412;  Kincaid's  Case,  L.  R.  2  Ch.  426;  Addie,  1  H.  L.  (Sc.)  145,  166. 

Wilkinson's   Case,   L.  R.   2  Ch.  536;  '  Clarke  v.  Dickson,  El.  Bl.  &  El. 

Peel's  Case,  L.  R.  2  Ch.  674;  White-  148. 
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became  members  of  the  new  company,  they  did  not  thereby 
transfer  to  the  new  company  a  responsibility  for  the  frauds  com- 
mitted by  them  while  acting  as  agents  of  the  old  company.^  For 
the  same  reasons,  the  person  so  defrauded  cannot,  after  the 
happening  of  such  a  change,  recover  compensation  of  the  new 
corporation  in  damages.  He  comes  too  late.  The  new  corpora- 
tion is  not  the  person  who  is  guilty  of  the  fraud ;  and  though 
it  is,  by  the  express  provisions  of  the  statute  by  which  it  is 
incorporated,  made  liable  for  the  duties  and  the  obligations 
incurred  before  incorporation  (that  is,  the  duties  and  obligations 
of  the  preceding  company),  yet  this  does  not  transfer  to  it  a 
liability  to  be  sued  for  frauds  or  other  wrongful  acts  committed 
by  its  directors  before  its  incorporation.^ 

§  1448.  After  the  Commencement  of  Winding-up  Proceed- 
ings, the  House  of  Lords  has  ruled  that  an  application  to  be 
relieved  from  liabilit\'-  as  a  shareholder,  on  the  ground  of  fraud 
practiced  by  agents  of  the  company  in  procuring  the  subscription, 
comes  too  late.^  But  if  the  shareholder  has  repudiated  the  con- 
tract within  a  reasonable  time,  and  has  commenced  proceedings 
to  obtain  a  rescission  before  the  commencement  of  the  windiuo"- 
up  proceedings,  his  right  to  a  rescission  will  not  be  cut  off  by  the 
fact  that  winding-up  proceedings  intervene  before  his  suit  for  a 
rescission  comes  to  a  hearing.*  Neither  can  a  shareholder  sustain 
an  action  at  law  on  this  ground  against  the  company,  to  recover 
back  the  amount  which  he  has  paid  on  account  of  his  subscrip- 
tion, after  winding-up  proceedings  have  commenced,  although 
he  has  repudiated  his  contract  within  a  reasonable  time  after  he 
has  discovered  the  fraud,  so  that  his  action,  but  for  the  inter ven 
tion  of  the  winding-up  proceedings,  would  have  been  in  time.^ 
The  rule  is  applicable  to  a  voluntary  winding-up,  as  well  as  to  a 
compulsory  winding-up,  the  object  of  both  proceedings  being 
the  same,  namely,  to  realize  the  assets  of  the  company  for  dis- 

1  Western  Bank  v.  Addie,  supra.  604;  L.  R.  2  Eq.  264;  reversing  s.  c.  36 

2  Western  Bank  v.  Addie,  supra.  L.  J.  Ch.    385.       Reaffirmed  by  Lord 

3  Cakes  v.  Turquand,  L.  R.  2  H.  L.  Cairns,  L.    C,  in  Kent  v.    Freehold 
325.  Land  Co.,  L.  R.  3  Ch.  493. 

4  Reese  River  Co.  v.  Smith,  L.  R.  4  «  Stone  v.  City  &  County  Bank,  3 
H.  L.  64;    affirming  s.  c.   L.  R.  2  Ch.  C.  P.  Div.  282. 
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tribution  among  its   creditors,  which    assets   include  uncalled 
capital.^ 

§  1449.  Rule  in  this  Country.  —  In  the  United  States  there 
does  not  appear  to  be  any  fixed  rule  as  yet  established,  like  that 
of  Oakes  v.  Turquand,  and  other  English  cases  just  cited,  which 
cuts  off  the  shareholder  from  claiming  a  rescission  after  the  com- 
mencement of  winding-up  proceedings,  without  reference  to  the 
diligence  he  has  exercised  in  discovering  his  rights  and  in  repu- 
diating the  contract  on  account  of  the  fraud  practiced  upon  him. 
Relief  has  been  denied  by  the  Supreme  Court  of  the  United 
States  afte?'  the  intervention  of  proceedings  in.  bankruptcy,  but 
not  upon  the  sole  ground  that,  after  the  intervention  of  such 
proceedings,  the  application  came  too  late.  The  ground  taken 
was  that  the  person  who  has  been  induced  to  subscribe  for  shares 
of  the  stock  of  a  corporation  must  use  diligence  in  ascertaining 
his  real  position ;  and,  if  he  finds  that  fraud  has  been  practiced 
upon  him,  he  must  be  prompt  in  repudiating  the  contract.  In 
the  case  in  question  the  shareholder  had  slept  upon  his  rights  for 
three  years,  and  did  not  repudiate  the  contract  until  an  assignee 
in  bankruptcy  had  brought  an  action  for  sums  due  on  his  sub- 
scription ;  and  it  was  held,  on  general  principles  of  equity,  that 
this  repudiation  of  the  contract  came  too  late.^  In  a  case  grow- 
mo"  out  of  the  bankruptcy  of  the  same  company,  Dillon,  J.,  iu 
a  well-considered  judgment,  contrasted  the  decisions  under  the 
Eno-lish  Companies'  Act  with  the  rule  which  should  obtain  in  this 
country,  where  there  is  no  registry  of  stockholders,  as  in  En- 
gland. He  thought  that  this  difference  would  indicate  that  a 
shareholder  here  ought  not  to  be  held  bound  to  proceed  with  the 
same   promptitude   to    discover   his   rights    and   disaflirm    the 

1  Stone  V.  City  and  County  Bank,  3  Hunt,  who  delivered  the  opinion  of 
C.  P.  Div.  282;  overruling  Hall  v.  Old  the  court,  cited  Buford  v.  Brown,  G 
Talargoch  Lead  Mining  Co.,  3  Ch.  B.  Mon.  (Ky.)  553;  Beckford  v. 
Div.  749.  "Wade,  17  Ves.  87,  97;    Jones  v.  Tur- 

2  Upton  V.  Tribilcock,  91  U.  S.  45,  berville,  2  Ves.  11;  Duke  of  Beaufort 
55.  Mr.  Justice  Miller,  with  whom  v.  Neald,  12  CI  &  Fin.  248,  286 ;  Smith's 
concurred  Mr.  Chief  Justice  Waite  Case,  L.  K.  2  Ch.  618;  Denton  v. 
and  Mr.  Justice  Bradley,  dissented  Macneil,  L.  R.  2  Eq.  352;  Peel's  Case, 
from  the  result,  but  not  from  the  doc-  L.  R.  2  Ch.  684. 

trine    before    stated.      Mr.     Justice 
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contract,  if  fraudulent,  as  in  England.^  We  incline  to  think 
that  the  tendency  of  the  American  decisions  will  support  this 
view. 

§  1450.  No  Rescission  after  Bankruptcy  or  Insolvency.  — 

It  may  be  concluded  from  a  number  of  American  cases  th;it  no 
rescission  will  be  allowed  after  the  bankruptcy  or  insolvency  of 
the  corporation  has  supervened,  unless  under  very  exceptional 
circumstances,  if  at  all;  ^  and  further,  that  the  fact  that  a  stock- 
holder was  induced  to  take  the  stock  by  the  false  representations 
is  no  defense  in  an  action  by  judgment  creditors  of  the  corpora- 
tion on  his  statutory  liability.^  The  Supreme  Court  of  Georgia 
have  held  that  one  who  has  been  induced  to  subscribe  for  shares 
in  a  corporation  by  fraudulent  representations,  cannot,  in  an 
action  against  the  corporation  after  it  has  become  insolvent,  re- 
cover the  amount  paid  by  him  on  his  subscription  until  the  claims 
of  creditors  of  the  corporation  are  satisfied.*  The  court  regards 
the  question  as  one  arising  between  him  and  the  corporation,  with 
which  the  creditors  have  nothing  to  do.^ 

§  1451.  Further  of  this  Subject.  —  Where  a  stockholder  in 
an  insurance  company  had  given  his  note,  secured  by  real  estate, 
for  the  balance  of  his  subscription,  and  had  stood  by  for  two 
years  without  taking  means  to  ascertain  the  truth  or  falsehood 
of  the  representations  by  which  he  was  induced  to  become  a 
stockholder,  and  in  the  meantime  his  note,  so  secured,  was  held 
out  to  the  public  as  so  much  assets  of  the  company,  and  bank- 
ruptcy finally  supervened^  it  was  held  that,  when  sued  by  the  as- 
siirnee  in  bankruptcy  for  the  unpaid  balance  of  his  subscription, 
his  defense  came  too  late.^     In  a  case  in  the  United  States  Cir- 

1  TJptou  V.  Englehart,  3  Dill.  (U.  *  Turner  v.  Grangers  &c.  Co.,  65 
S.)  496,  505.  Ga.  649;  s.  c.  38  Am.  Rep.  801. 

2  Upton  V.  Trlbilcock,  91  U.  vS.  45;  '=  Howard  v.  Glenn,  85  Ga.  238;  s. 
Webster  v.  Upton,  91  U.  S.  65 ;  Sanger  c.  11  S.  E.  Rep.  610. 

V.  Upton,  91  U.  S.  56;  Ogilvie  v.  Knox  ^  Farrar  v.  Walker,  3  Dill.  (U.  S.) 

Ins.  Co.,  22  How.  (U.  S.)  380;  Chubb  506,  n.,  before  Mr.  Justice  Miller  at 

V.  Upton,   95  U.  S.  665;  Michener  «.  circuit.     Tiie  opinion  of  Mr.  Justice 

Payson,  13  Nat.  Bank  Reg.  49;  Farrar  Miller  in   this  case  is  one  of  the  best 

p.  Walker,  3  Dill,  (U.  S.)  506.  illustrations    of    the    clearness    and 

•^  Briggs  V.   Coruwell,  9   Daly  (N.  force  of  expression  which  characterize 

Y.),  436.  all  of  his  judgments. 
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cuit  Court  for  the  Eastern  District  of  Pennsylvaniii,  very  similar 
in  its  facts  to  the  hist  case,  McKennan,  J.,  after  attempting  to  lay 
down  a  definite  rule  on  the  subject,  expressed  the  opinion  that, 
after  bankruptcy,  and  when  sued  for  the  unpaid  balances  of  his 
subscription  by  the  assignee  in  bankruptcy,  as  the  rei)rcsentative 
of  the  creditors,  this  defense  was  not  available  to  the  shareholder. 
Like  Mr.  Justice  Miller,  in  the  case  of  Farrar  v.  Walker,^  he 
placed  his  conclusion  on  the  principle  of  estoppel.^  On  similar 
erounds  a  defense  of  irregularities  in  the  issue  of  stock  was  held 
by  the  Supreme  Court  of  Ohio  not  available  to  stockholders  in  a 
suit  brought  against  them  by  a  receiver  after  insolvency.^  In 
Ruo-o-les  V.  Brock,*  such  a  defense  was  held  unavailable  to  the 
stockholder  when  sued  by  the  receiver  of  the  company  for  the 
unpaid  balance  of  his  subscription.  But  the  case  was  complicated 
with  circumstances  of  fraud  and  acquiescence,  for  the  defendant 
received  dividends  and  served  as  a  director. 

§  1452.  Rescission  must  be  Claimed  before  Liabilities  In- 
curred.—  Possibly  the  view  of  Caruthers,  J.,  in  a  Tennessee 
case,  is  the  correct  one:  The  defrauded  stockholder  must  notify 
the  company  and  claim  a  rescission  before  they  incur  liabilities 
on  the  faith  of  his  contract.  This  of  course  assumes  what 
obviously  the  language  of  the  learned  judge  imports,  —  that  a 
reasonable  time  has  elapsed,  after  discovering  the  fraud,  to 
enable  him  to  do  so.^ 

§  1453.  Rule  Where  there  are  no  Creditors.  —  In  an  im- 
portant case  in  Connecticut,  where  stockholders  sought  in  equity 
a  rescission  of  a  subscription  to  the  stock  of  the  company  fraud- 
ulently imposed  upon  them,  it  was  objected  that  a  decree  for  the 
complainants  would  deprive  the  company  of  all  its  assets  and  leave 
nothing  for  the  creditors;  but  the  court  held  this  objection 
untenable,  for  there  were  no  creditors  before  it.*^  Where  the 
case  is  not  complicated  with  any  question  of  estoppel  urged  on 
behalf  of  creditors  or  other  stockholders,  —  where  the  case  stands 

1  3  Dill.  (U.  S.)  506,  u.  *  6  Hun  (N.  Y.),  164. 

2  Michener  v.  Payson,  13  N.  B.  R.  '"  Cunningham  v.  Edgefield  &c.  R. 
49,  51.  Co.,  2  Head  (Tenn.),  23. 

3  Clarke  v.  Thomas,  34  Ohio  St,  46.  «  Ashmead  v.  Colby,  26  Conn.  287. 
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simply  as  a  question  between  the  corporation  seeking  to  retain 
an  advantage  acquired  througli  fraud,  and  a  person  who  has  been 
defrauded  by  its  agent,  —  the  ordinary  rule  of  equity  as  to  the 
time  which  will  bar  the  person  defrauded  from  claiming  a  rescis- 
sion of  his  contract  would  obviously  apply  in  the  same  manner 
as  though  the  question  arose  between  two  natural  persons. 

§  1454.  Laches  with  Circumstances  Showing  Acquiescence 
after  Knowledge. —  Some  of  the  cases  proceed  upon  a  doctrine 
analogous  to  the  equitable  doctrine  of  laches;  and  this  is  mani- 
festly the  proper  ground  on  which  to  put  the  question  where  the 
shareholder  is  seeking  affirmative  relief  in  a  court  of  equity. 
In  one  such  case  it  was  said  by  Withey,  J.  :  "  If,  through  mis- 
representation and  fraud,  any  one  is  induced  to  subscribe  for  or 
purchase  of  such  stock,  he  may  repudiate  the  stock  and  be  relieved 
of  his  relation  as  stockholder,  provided  he  does  so  promptly 
and  uses  reasonable  diligence  in  measures  to  that  end.  But  it 
will  be  too  late  to  set  up  the  misrepresentation  and  fraud  after 
he  has  paid  repeated  assessments,  participated,  in  person  or  by 
proxy,  in  the  meetings  of  stockholders,  and  continued  to  hold 
his  stock  for  a  year  or  more,  and  until  the  company  has,  by 
reason  of  losses,  become  insolvent,  and  creditors  seek  to  have  its 
assets  applied  to  the  pa3''ment  of  their  claims."  ^  The  Supreme 
Court  of  the  United  States  has  several  times  adjudged  that  in  a 
suit  brought  by  creditors,  or  by  a  person  representing  them, — 
such  as  an  assignee  in  bankruptcy, —  against  stockholders,  to 
recover  the  amount  of  their  unpaid  subscriptions,  it  is  no  defense 
that  the  stockholder  was  induced  to  become  such  by  false  and 
fraudulent  representations  made  by  the  corporation  or  by  its 
agent. ^  In  these  cases,  however,  the  question  was  so  complicated 
by  circumstances  of  acquiescence  and  laches  on  the  part  of  the 
defendant,  that  we  doubt  whether  it  can  be  stated  in  the  broad 
terms  above  given,  without  qualification  ;  and,  after  an  examina- 
tion of  the  cases,  we  incline  to  think  that  the  correct  doctrine, 
at  least  as  applied  to  a  subscription  to  an  increase  of  stock,  is 

1  Upton u.  Jackson,  1  Flipp.  (U.S.)  U.  S.  45;  Chubb  v.  Upton,  95  U.  S. 
413,418;  s.  c.  10  MyerFed.  Dec,  §137.  667;  s.  p.  Payson  v.  Withers,  5  Biss. 

2  Qgilvie  V.  Knox  Ins.  Co.,  22  How.  (U.  S.)  269. 
(U.  S.)  380;    Upton  t.  Tribilcock,  91 
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that  stated  by  Mr.  Justice  Miller,  in  a  dissenting  opinion,  namely, 
that  "  where  an  agent  of  an  existing  corporation  procures  a  sub- 
scription of  additional  stock  in  it  by  fraudulent  representations, 
the  fraud  can  be  relied  on  as  a  defense  to  a  suit  for  the  unpaid 
installments  when  suit  is  brought  by  the  corporation  ;  and  that 
if  the  stockholder  has  in  reasonable  time  repudiated  the  contract, 
and  offered  to  rescind  before  the  insolvency  or  bankruptcy  of  the 
corporation,  the  defense  is  valid  against  the  assignee  of  the 
corporation."  ^  It  has  been  held,  in  England,  that  where  persons 
have  been  led  to  become  partners  to  an  undertaking  by  means 
of  false  and  fraudulent  representations  contained  in  a  prospectus, 
if  they,  with  knowledge  of  the  fraud,  continue  to  be  members, 
and  act  as  such,  they  cannot  afterwards  come  into  a  court  of  law 
and  claim  to  have  back  their  deposit  or  calls,  on  the  ground  of 
their  not  being  members  by  reason  of  the  fraud  practiced  upon 
them. 2  In  a  case  where  this  principle  was  professedly  applied, 
but  which  seems  to  violate  it,  it  appeared  that  certain  persons 
had  been  induced  to  execute  the  deed  of  settlement  of  a  company, 
as  shareholders,  by  a  representation  made  by  the  promoters  of 
the  company,  who  were  intrusted  with  the  deed  for  the  purpose 
of  obtaining  signatures  to  it,  that  two  specified  individuals  would 
execute  it.  This  representation,  though  honestly  made,  proved 
erroneous.  On  learning  this  the  subscribers  named  repudiated 
their  liability  as  shareholders,  but  assented  to  a  proposal  to 
transfer  their  shares  to  others.  It  was  held  that  they  were 
contributories.^ 

§  1455.  Acquiescence  by  Unreasonable  Delay.  —  The  prin- 
ciple that  an  unreasonable  delay  by  either  party  in  disaffirming 
a  contract  of  subscription  on  the  ground  of  fraud  may  cut  off 
the  right  to  disaffirm,  is  illustrated  by  a  variety  of  cases.  It 
should  be  observed  in  this  connection  that  the  lapse  of  time  may 
be  so  great  as  to  afford  evidence  of  acquiescence  without  refer- 
ence to  the  attending  circumstances.  Thus,  where,  after  seven 
years,  a  subscriber  sought  to  avoid  his  subscription  on  the  ground 
of  fraud  of   the    company's   soliciting    agent,    and    no    excuse 

1  Upton  V.  Tribilcock,  91  U.  S.  55.  ^  go  stated  by  the  Lord  Chancellor, 

In  this  view  Waite,  C.  J.,  and  Bradley,      in  Gibson's  Case,  2  De  G.  &  J.  284. 
J.,  concurred.  ^  Gibson's  Case,  2  De  G.  &  J.  275. 
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was  shown  for  the  delay,  it  was  held  that  the  presumption  was 
against  the  subscriber's  right  to  avail  himself  of  these  facts  till 
he  had  accounted  for  his  delay. ^  On  the  other  hand  where  the 
directors  and  other  agents  of  a  corporation  have,  for  many 
years,  acquiesced  in  a  subscription  for  stock,  made  by  a  person 
in  the  names  of  his  children  or  others,  who  have  exercised  acts 
of  ownership  over  it,  and  voted  on  it  without  objection,  as  their 
own,  the  corporation  will  not  afterwards  be  allowed  to  treat  the 
subscription  as  if  it  were  a  fraudulent  use,  by  the  original  sub- 
scriber, of  mere  names,  to  secure  a  greater  number  of  votes 
than  he  would  be  entitled  to  if  the  stock  stood  in  his  own  name.^ 

§  1456.  Corporation  Estopped  by  Acqufescence  in  Ultra 
Vires  Rescission.  —  This  principle  of  estoppel  works  against 
either  party  to  the  contract.  When,  therefore,  a  subscription 
to  the  stock  of  a  manufacturing  cerporation  was  claimed  to  have 
been  obtained  by  false  representations,  and  a  resolution  was 
passed  by  the  board  of  directors  cancelling  the  subscription,  and, 
under  such  resolution,  the  subscribers  returned  to  the  company 
their  stock  certificates,  it  was  held  that  four  years'  acquiescence 
by  the  corporation  in  the  action  of  the  board  operated  as  a  ratifi- 
cation of  the  rescission,  even  though  it  was  ultra  vires.^ 


Article  V.     Remedies  Against  Persons  Guilty  of  the  Fraud. 

Section  Section 

1460.  Action  at  law  for  deceit.  1467.  The  rule  opposed  to  earlier  de- 

1461.  Limitation  of  such  actions.  cisions  in  the  English  Court 

1462.  Directors'  liability.  of  Chancery. 

1463.  Not  liable  for  false  representa-  ^^^^-  decisions  in    support    of    this 

tions  made  under  a  reason-  view. 

able  and  well-grounded  belief  ^^^^-  Validity  of  stock  which  subse- 

of  their  truth.  qucntly  becomes  worthless. 

,.„.    ,,,     ...        ,,  X  T.    ,  mo.  Such    actions     distinguishable 

1464.  Illustration:  the  case  of  Peek  v. 

Derry, 


from  actions  for  rescission. 
1471.  English  doctrine  that  the  plaint- 

1465.  Comments  on  this  decision.  jff  ^^^^  ^ave  been  an  irarae- 

1466.  This  rule  repealed  in  Great  Brit-  diate    purchaser      from     ihe 

ain  by  statute.  company. 

1  Dynes  v.  Schaeffer,  16   Ind.  165.  2  Creed  u.  Lancaster  Eank  1  Ohio,  1. 

Compare  Deposit  Gen.  Life  Ins.  Co.  ^  McDermott  v.  Harrison,  9  N.  Y. 

c.  Ayscough,  6  El.  &  Bl.  761.  Supp.  184. 
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Section 

1472.  American  doctrine  otherwise. 

1473.  Illustrations  of  the  foregoing. 

1474.  Liability  of  co-adventurers  for 

each  others'  frauds. 

1475.  Liability  of  the  co-adventurers 

for  the  frauds  of  the  agent 
employed  by  them. 

1476.  The  fraudulent    representation 

must  have  been  a  material  in- 
ducement to  the  contract. 

1477.  Views  of  Vice-Cliancellor  Wood. 

1478.  If  the  purchaser  relied  on  the 

misrepresentations,  immate- 
rial that  he  made  other  in- 
quiries. 

1479.  Opinions  mingling  with  fraudu- 

lent misrepresentations  of 
fact. 


Section 

1480.  Right  of  purchaser  to  rely  upon 

the  representations. 

1481.  Analogy  of  the  rule  applied  in 

actions  for  rescission. 

1482.  Company    vs'ith    wider    powers 

than  those  named  in  the  pros- 
pectus. 

1483.  Jurisdiction  of   law  and  equity 

concurrent. 

1484.  Advantage     of      resorting     to 

equity. 

1485.  View    that    grounds    of    relief 

are  the  same  at  law  and  in 
equity. 

1486.  American  opinion  on  the  sub- 

ject. 

1487.  Action  against  both    directors 

and  managers. 


§  1460.  Action  at  Law  for  Deceit. — If  the  foresfoino- 1  rem- 
edies  fail,  the  defrauded  shareholder  will  he  entitled  to  main- 
tain an  action  of  deceit,  or  of  assumpsit  for  money  had  and 
received,  against  those  who  practiced  the  fraud  upon  him, 
whether  they  converted  the  money  obtained  from  him  to  their 
own  use  or  not,  and  whether  they  carried  out  their  fraudulent 
scheme  after  obtaining  the  money,  or  not.^  But  an  action 
for  damages  for  deceit  cannot  be  maintained  against  the 
company;  it  can  only  be  maintained  against  the  persons  who 
have  been  guilty  of  the  deceit.^  Neither  does  the  responsi- 
bility of  the  directors  for  frauds  of  this  nature  follow,  as  of 
course,  the  shares  on  their  transfer  from  an  allottee  to  his  ven- 
dee. In  order  that  such  a  third  person  should  be  enabled  to 
maintain  any  proceeding  at  law  or  in  equity  against  the  directors 
on  such  a  ground,  he  must  show  some  direct  connection  betw^een 
them  and  himself  in  the  issuing  of  the  prospectus,  and  its  influ- 
ence on  his  conduct  in  becoming  an  allottee.*     It  has  been  held 


1  Ante,  §  1424,  et  seq. 

2  Paddock  v.  Fletcher,  43  Vt.  389; 
Nelson  V.  Luling,  4  Jones  &  Sp.  (N. 
Y.)  544;  Wontner  v.  Shairp,  4  Com. 
Bench,  404 ;  Jarrett  v.  Kennedy,  6  Id. 
318. 

»  Post,   §  1462. 


*  Peek  V.  Gurney,  L.  R.  6  H.  L.  377 ; 
(affirming  s.  c.  L.  R.  13  Eq.  79;  over- 
ruling Bagshaw  v.  Seymour,  18  C.  B. 
903;  s.  c.  29  L.  J.  (Exch.)  62,  n., 
and  Bedford  v.  Bagshaw,  4  H.  &  N. 
538;  s.  c.  29  L.  J.  (Exch.)  59;  and 
adopting  Scott  v.  Dixon,  Id.  62,  n., 
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in  New  York  that  the  gist  of  this  action  is  fraudulent  intent,  and 
that  actual  knowledge  of  the  falsehood  of  the  representation 
must  be  brought  home  to  the  defendant.^ 

§  1461.  Liimitation  of  Such  Actions.  —  Such  an  action  may 
be  brought  at  law  at  any  period  before  the  statute  of  limitations 
has  interposed  a  bar ;  and  courts  of  equity,  by  analogy,  follow 
the  same  period  of  limitation.^ 

§  1462.  Directors'  Liability.  —  If  the  directors  of  a  com- 
pany put  forth  false  prospectuses,  or  other  fraudulent  misrepre- 
sentations, whereby  a  person  is  induced  to  purchase  shares  in 
the  company,  and  he  thereby  sustains  damage,  he  may  recover 
the  same  of  the  directors  in  an  action  at  law  for  deceit.^  The  gist 
of  this  action  is  fraudulent  intent^  and  for  this  reason  it  will 
not  lie  against  the  corporation  itself,  since  a  fraudulent  intent  is 
not  imputable  to  an  artificial  body;  nor  in  case  of  joint-stock 
companies  will  the  fraudulent  intent  of  the  directors  and  agents 
be. transferred  by  intendment  from  them  to  the  body  of  share- 
holders.* This  does  not  in  any  manner  inipngn  the  rule  that  a 
corporation  is  answerable  civlliter  for  the  frauds  of  its  agents. 
That  rule  is  well  established, °  and  proceeds  upon  the  ground 


and  Gerhard  v.  Bates,  2  El.  &  Bl. 
476);  Perry  v.  Hale,  143  Mass.  540; 
s.  G.  10  N.  E.  Rep.  174,  —holding  that 
the  defi'auded  shareholder  cannot 
maintain  such  an  action  against  the 
other  shareholders,  because  of  the 
fraud  of  a  promotei\  without  connect- 
ing them  with  the  fraud. 

1  Wakeman  v.  Dalley,  51  N.  Y.  27; 
Nelson  v.  Luling,  4  Jones  &  Sp.  (N. 
y.)  544. 

2  Peek  V.  Gurney,  L.  E.  6  H.  L. 
377. 

^  Davidson  v.  TuUoch,  3  Macq.  H* 
L.  (Sc.)  783;  Bedford  w.  Bagshaw,  4 
Hurl.  &  N.  538;  s.  c.  29  L.  J.  (Exch.) 
59;  Scott  V.  Dixon,  29  L.  J.  (Exch.) 
G2,  n;  Paddock  v.  Fletcher,  42  Vt.  389; 
Nelson  v.  Luliug,  4  Jones  &  Sp.  (N.  Y.) 
544;  affirmed  62  N.  Y.  645;  Woutner  v. 
Shairp,  4  C.  B.  404;  Jarrett  v.  Ken- 
nedy, 6  C.  B.  318;  Bale  v.  Cleland,  4 
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Fost.  &  F.  117;  Gerhard  v.  Bates,  2 
El.  &  Bl.  476;  s.  c.  20  Eng.  L.  Eq.  129 
Thomp.  Off.  Corp.,  p.  158;  Clarke  v. 
Dickson,  6  C.  B.  (n.  s.)  453;  Cross  v. 
Sackett,  2  Bosw.  617;  Cazeaux  v.  Mali, 
25  Barb.  (N.  Y.)  578 ;  Morgan  v.  Skiddy, 
62  N.  Y.  319.  If  directors  of  a  cor- 
poration knowingly  issue  spurious 
stock,  and  obtain  a  loan  on  it,  they 
are  personally  liable.  The  corpora- 
tion need  not  first  be  sued,  nor  is  its 
corporate  existence  in  issue.  Ex- 
change Bank  v.  Sibley,  71  Ga.  726. 
For  a  useful  note  on  this  subject,  see 
16  Am.  &  Eng.  Corp.  Cas.  414,  n. 

*  New  Brunswick  &c.  R.  Co.  v. 
Conybeare,  9  H.  L.  Cas.  725,  740; 
Western  Bank  of  Scotland  v.  Addle, 
L.  R.  1  H.  L.  (Sc.)  145,  157. 

5  "Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1  H.  L.  (Sc.)  145;  Na- 
tional Exchange  Co.  v.  Drew,  2  Macq. 
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that  a  corporation  will  not,  any  more  than  a  natural  person,  be 
permitted  to  retain  an  advantage  which  comes  to  it  through  the 
fraud  of  its  agent. ^  But  an  action  at  law  for  damages,  the  gist 
of  which  is  fraudulent  intent,  can  obviously  be  maintained  only 
against  him  who  has  been  guilty  of  the  fraudulent  intent. ^  It  is 
said  that  the  representations  must  not  only  be  false  in  fact,  but 
they  must  have  been  made  with  an  intent  to  deceive.  This 
intent  may  be  inferred  from  evidence  showing  that  the  party 
making  them  knew  of  their  falsity  at  the  time,  or  at  least  pro- 
fessed knowledge  of  their  truth,  when,  in  point  of  fact  he  was 
conscious  he  had  none.  But  in  either  case,  falsehood  uttered 
with  intent  to  deceive,  is  essential. ^  We  apprehend  that  it  is 
not  necessary  to  show  that  the  defendants  knew  that  the  repre- 
sentations were  untrue,*  but  that  it  will  be  sufficient  if  it  be 
made  to  appear  that  they  made  them  with  a  fraudulent  mind 
and  motive,  intending  thereby  to  deceive  and  defraud,  and  in- 
different as  to  whether  they  were  true  or  not.^ 


103;  s.  c.  1  Pat.  (Sc.)  App.  482; 
Mackay  v.  Commercial  Bauk,   L.   E. 

5  P.  C.  394;  Ranger  v.  Great  Western 
R.  Co.,  5  H.  L.  Cas.  72;  New  Bruns- 
wick &c.  R.  Co.  V.  Conybeare,  9  Id. 
711;  Brockwell's  Case,  4  Drew.  205; 
Ayre's  Case,  25  Beav.  513;  Blake's 
Case,  34  Id.  639;  Ex  parte  Ginger,  5 
Irish  Ch.  (x.  s.)  174. 

1  Western  Bank  of  Scotland  v. 
Addie,  L.  R.  1.  H.  L.  (Sc.)  145,  158; 
Lord  Chelmsford,  in  Oakes  v.  Tur- 
quand,  L.  R.  2  H.  L.  325,  344;  Rives  v. 
Montgomery  Plauk  Road  Co.,  30  Ala. 
92;  Henderson  v.  Railroad  Company, 
17  Tex.  560;  s.  c.  67  Am.  Dec.  675. 
See  on  the  general  principle,  Atwood 
V.  Wright,  29  Ala.  346 ;  Bowers  v.  John- 
son, 10  Smed.  &  M.  (Miss.)  169; 
Meadows  v.  Smith,  7  Ired.  Eq.  (X.  C.) 
7;  Harris  r.  Delamar,  3  id.  219;  Bridg. 
man  v.  Green,  2  Ves.  Sr.  627 ;  Huguenin 
V.  Baseley,  14  Ves.  278;  s.  c.  2  White 

6  Tudor  Ld.  Cas.  in  Eq.  556. 

-  Arthur  y.  Griswold,  55  N.  Y.  400. 
In  an  action  which  seeks  to  charge 
the  directors   of    a    corporation    for 


fraudulent  misrepresentations,  it  is, 
therefore,  error  to  admit  evidence  of 
false  representations  made  by  another 
agent  of  the  company.    Ibid. 

3  Wakeman  v.  Dalley,  51  N.  Y.  27; 
s.  c.  Thomp.  Off.  Corp.  p.  299;  Nelson 
V.  Luling,  4  Jones  &  Sp.  (N.  Y.)  544; 
affirmed  62  N.  Y.  645;  Cazeaux  v.  Mali, 
25  Barb.  (N.  Y.)  578,  583.  To  the 
same  general  principle,  see  Evans  v. 
Collins,  5  Q.  E.  803. 

4  See,  however,  Arthur  v.  Griswold. 
55  N.  Y.  400;  Addiugton  v.  Allen,  11 
Wend.  374;  Fusz  v.  Spaunhorst,  67 
Mo.  256,  264. 

5  Taylor  v.  Ashton,  11  Mees.  &  W. 
401,  415;  Leffmaa  v.  Flanigan,  5  Phila. 
(Pa.)  155, 161 ;  Shrewsbury  v.  Blount,  2 
Man.  &  Gr,  475.  As  to  what  will  be  a 
sufficient  allegation  of  an  intent  to 
deceive,  see  Gerhard  v.  Bates,  2  El.  & 
Bl.  476;  s.  c.  20  Eng.  L.  &  Eq.  129; 
Thomp.  Off.  Corp.,  p.  158;  Matthews 
V.  Stanford,  17  Ga.  543;  s.  c.  sub  nom. 
Sisson  V.  Matthews,  20  Ga.  848; 
Evans  v.  Collins,  5  Q.  B.  804,  820; 
Rawlings  v.  Bell,  I  C.  B.  951;  Warner 
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§  1463.  Not  Liable  for  False  Representations  3Ia<le  under 
a  Reasonable  and  Well-grounded  Belief  of  tlieir  Truth.  —  By 

the  common  law  of  England,  as  lately  settled  ia  the  highest 
judicial  tril)unal  in  that  country,  such  an  action  will  not  lie  where 
the  representations,  though  untrue,  were  made  bona  fide  and 
under  a  reasonable  and  well-grounded  belief  that  they  were  true.^ 

§  1464.  Illustration:  The  Case  of  Derry  v.  Peek.— This  rule, 
though  apparent!}^  established  iu  England  as  a  rule  of  the  courts  of  the 
common  law,^  seems  to  have  been  contested  in  the  courts  of  equity  until 
the  year  1889,  when  it  was  laid  down  in  a  decision  of  the  House  of  Lords, 
reversing  the  Court  of  Appeal.  The  case  was  this  :  The  directors  of  a 
tramway  company  issued  a  prospectus  reciting :  "  Incorporated  by  spe- 
cial act  of  Parliament,  authorizing  the  use  of  steam  or  other  mechanical 
motive  power. ' '  And  reciting  further :  "One  great  feature  of  this  under- 
taking, to  which  considerable  iiuportance  should  be  attached,  is  that,  by 
the  special  act  of  Parliament  obtained,  the  company  has  the  right  to 
use  steam  or  mechanical  motive  power  instead  of  horses."  The  pros- 
pectus in  another  place  mentioned  "  the  unusually  favorable  conditions 
as  to  motive  power  open  to  the  company."  The  fact  was  that  the 
special  act  of  Parliament,  by  which  the  company  was  incorporated, 
authorized  the  use  of  steam  power  or  other  mechanical  power,  loith  the 
consent  of  the  Board  of  Trade,  and  subject  to  periodical  renewals  of 
such  consent,  and  also  with  the  consent  of  two  local  corporations,  and 
subject  to  such  conditions  as  they  might  prescribe.  At  the  time  when 
the  prospectus  was  issued  there  was  reasonable  ground  to  believe  that 
all  of  these  consents  would  he  given.  But  none  of  them  had  in  fact 
been  given,  and  two  of  them  were  afterwards  refused.  The  plaintiff,  who 
had  been  induced  by  this  prospectus  to  invest  his  money  in  the  shares 
of  the  company  to  his  loss,  brought  an  action  against  the  directors  for 
damages.  Mr.  Justice  Stirling,  before  whom  the  cause  was  tried,  held 
that  there  could  be  no  recovery.  His  judgment  was  reversed  in  the 
Court  of  Appeal  by  Sir  James  Hannen  and  the  Lords  Justices.  From 
their  judgment  an  appeal  was  taken  to  the  House  of  Lords,  and  their 
judgment  has  been  reversed  and  that  of  Mr.  Justice  Stirling  alBrmed.*^ 

V.  Daniels,  1  Woodb.  &  M.  (U.  S.)  91,  2  Shrewsbury  v.  Blount,  2  Man.  & 

107;  Miner  v.  Medbrey,  6  Wis.  295.  Gr.  475. 

1  Dcrry  v.  Peek,  14  App.  Cas.  337;  3  Derry  v.  Peek,  14  App.  Cas.  337; 

reversing    s.    c.    sub     nom    Peek   v.      s.  c.  subnom.Feek  v.  Derry,  37  Ch. 
Derry,   37  Ch.    Div.    641.      So    pre-      Div.  541. 
viously  held  in  Shrewsbury  v.  Blount, 
2  Man.  &  Gr,  475. 
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§  1465.  Comments  on  this  Decision. —  The  principle  which  this 
decision  really  affirms  is  that  if  a  party  makes  a  statement  as  true,  in- 
tending that  another  shall  believe  it  and  act  upon  it,  which  statement  is 
known  to  the  party  making  it  to  be  not  true,  but  which  he,  nevertheless^ 
in  good  faith  expects  will  turn  out  to  be  true,  by  reason  of  something 
which  he  expects  will  happen  in  the  future,  he  is  not  guilty  of  an  act- 
ionable fraud,  even  under  the  theory  of  courts  of  equity.  Such  a 
doctrine  is  obviously  immoral  and  unjust.  The  person  solicited  to 
purchase  shares  has  a  right  to  be  informed  of  the  real  facts  and  to  do 
his  mvn  expecting,  instead  of  having  it  done  for  him  vrithout  his  knowl- 
edge or  consent  by  the  other  party  to  the  bargain.  If  a  man  state  a 
thing  as  true  which  he  knows  not  to  be  true  at  the  time  when  he  makes 
the  statement,  he  states  a  conscious  falsehood,  although  he  may  have  a 
well  grounded  belief  that,  by  reason  of  something  which  he  expects  to 
happen  in  the  future,  it  will  tui-n  out  to  be  true.  It  is  deceit  to  substi- 
tute his  belief  in  the  place  of  the  real  fact.  The  case  is  ably  reviewed 
by  Sir  Frederick  Pollock,  editor  of  the  Lavj  Quarterly  Revieiv,  in  the 
October  (1889)  number  of  that  publication.  He  speaks  very  plainly 
about  it,  but  not  more  plainly  than  such  a  case  deserves.  He  assails 
rather  the  grounds  assigned  for  the  decision  than  the  decision 
itself.  But  it  should  seem  that  the  result  of  the  decision  is  equally 
assailable,  and  that  no  grounds  could  be  assigned  for  such  a  decision 
which  are  not  subject  to  assault.  Sir  Frederick  Pollock,  of  course, 
speaks  with  some  restraint,  because  that  is  due  to  any  decision  emanat- 
ing from  the  highest  appellate  court  in  England.  But  he,  nevertheless, 
feels  constrained  to  say  that  ' '  the  decision  of  the  House  of  Lords  has 
dangerously  relaxed  the  legal  conception  of  honesty  in  the  statement  of 
facts,  and  will  do  no  good,  to  say  the  least,  to  commercial  morality." 
After  referring  to  the  language  of  Best,  C.  J.,  in  Adamson  t\  Jai-vis,^ 
he  pays  an  inferential  tribute  to  American  law,  or  at  least  to  American 
judges  and  lawyers,  when  he  adds  the  following:  '■  I  believe  that  the 
law  will  one  day  come  to  this,  in  other  English  speaking  countries,  if 
not  here."  The  language  referred  to  of  Mr.  Chief  Justice  Best  is  as 
follows:  "  He  who  affirms  either  what  he  does  not  know  to  be  true,  or 
knows  to  be  false,  to  another's  prejudice  and  his  own  gain,  is  both  in 
morality  and  law  guilty  of  falsehood,  and  must  answer  in  damages." 
The  question  will  have  no  rest  until  the  rule  is  settled  in  conformity 
with  this  dictum.  In  Derry  i'.  Peek  the  directors  were  liable  upon  anj' 
theory  of  fraud  with  which  we  are  acquainted.  They  put  forth  a  state- 
ment of  fact  as  being  true  which  was  not  true  at  the  time  when  they 
asserted  it.     They  put  it  forth  with  the  intention  that  persons  to  whom 

1  1  Bing.  m,  73,  74. 
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the  representation  was  made  should  believe  it  and  act  upon  it  as  true. 
The  plaintiff  read  the  representation,  beheved  it,  acted  upon  it  as  true, 
and  thereby  suffered  loss.  This,  upon  every  sound  theory,  gave  him 
an  action  against  the  persons  making  the  representation.  Nor  was  it  a 
good  defense,  upon  any  sound  or  honest  conception,  for  them  to  say: 
' '  Although  the  statement  was  untrue  when  we  made  it,  yet  we  had 
reasonable  grounds  to  believe  that  it  would  turn  out  to  be  true."  The 
person  who  thus  puts  forth  a  statement  as  true  upon  a  reasonable  appre- 
hension that  it  will  turn  out  to  be  true,  ought  to  be  held  to  the  obligation 
of  a  guarantor  of  the  truth  of  the  statement  which  he  thus  makes. i 

§  1466.   This  Rule  Repealed  in  Great  Britain  by  Statute. — 

A  doctrine  so  opposed  to  sound  commercial  morality  could  not 
long  be  endured  by  a  people  chiefly  engaged  in  trade,  whose  mer- 
chants habitually  set  a  high  value  upon  truth  and  fair  dealing. 
Accordingly  the  rule  in  Derry  v.  Peek  was  soon  abrogated  by 
the  following  act  of  Parliament. ^ 

Sec.  3  (1)  Where  after  the  passing  of  this  act  a  prospectus 
or  notice  invites  persons  to  subscribe  for  shares  in  or  debentures 
or  debenture  stock  of  a  company,  every  person  who  is  a  direct- 
or of  the  company  at  the  time  of  the  issue  of  the  prospectus 
or  notice,  and  every  person  who  having  authorized  such  naming 
of  him  is  named  in  the  prospectus  or  notice  as  a  director  of  the 
company  or  as  having  agreed  to  become  a  director  of  the  com- 
pany either  immediately  or  after  an  interval  of  time,  and  every 
promoter  of  the  company,  and  every  person  who  has  authorized 
the  issue  of  the  prospectus  or  notice,  shall  be  liable  to  pay  com- 
pensation to  all  persons  who  shall  subscribe  for  any  shares, 
debentures,  or  debenture  stock,  on  the  faith  of  such  prospectus 
or  notice,  for  the  loss  or  damages  they  may  have  sustained  by 
reason  of  any  untrue  statement  in  the  prospectus  or  notice,  or  in 
any  report  or  memorandum  appearing  on  the  face  thereof,  or  by 
reference  incorporated  therein,  or  issued  therewith,  unless  it  is 
proved  — 

(a)  With  respect  to  every  such  untrue  statement  not  purport- 
ing to  be  made  on  the  authority  of  an    expert,  or  of  a  public 

1  Professional  comments  on  Derry  -  Director's  Liability  Act  1890 ;  L 

V.  Peek  will  be  found  in  5  Law  Quart.      J.  Stat.  403;  L.  R.  Stat.  516. 
Rev.   410;  G   Id.   72;  G  Id.  112;  7  Id. 
106. 
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official  document  or  statement,  that  he  had  reasonable  ground  to 
believe,  and  did  up  to  the  time  of  the  allotment  of  the  shares, 
debentures,  or  debenture  stock,  as  the  case  may  be,  believe,  that 
the  statement  was  true ;  and 

(b)  With  respect  to  every  such  untrue  statement  purporting 
to  be  a  statement  by  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the  state- 
ment made  by  such  engineer,  valuer,  accountant,  or  other  expert, 
or  was  a  correct  and  fair  copy  of  or  extract  from  the  report  or 
valuation.  Provided  always,  that  notwithstanding  that  such 
untrue  statement  fairly  represented  the  statement  made  by  such 
engineer,  valuer,  accountant,  or  other  expert,  or  was  a  correct 
and  fair  copy  of  an  extract  from  the  report  or  valuation,  such 
director,  person  named,  promoter,  or  other  person,  who  author- 
ized the  issue  of  the  prospectus  or  notice  as  aforesaid,  shall  be 
liable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he 
had  no  reasonable  ground  to  believe  that  the  person  making  the 
statement,  report,  or  valuation  was  competent  to  make  it;  and 

(c)  With  respect  to  every  such  untrue  statement  purporting 
to  be  a  statement  made  by  an  official  person  or  contained  in  what 
purports  to  be  a  copy  of  or  extract  from  a  public  official  document, 
that  it  was  a  correct  and  fair  representation  of  such  statement  or 
copy  of  or  extract  from  such  document :  or  unless  it  is  proved 
that  having  consented  to  become  a  director  of  the  company  he 
withdrew  his  consent  before  the  issue  of  the  prospectus  or  notice, 
and  that  the  prospectus  or  notice  was  issued  without  his  author- 
ity or  consent  or  that  the  prospectus  or  notice  was  issued  without 
his  knowledge  or  consent,  and  that  on  becoming  aware  of  its 
issue  he  forthwith  gave  reasonable  public  notice  that  it  was  so 
issued  without  his  knowledge  or  consent,  or  that  after  the  issue 
of  such  prospectus  or  notice  and  before  allotment  thereunder, 
he  on  becoming  aware  of  anv  untrue  statement  therein,  withdrew 
his  consent  thereto,  and  caused  reasonable  public  notice  of  such 
withdrawal,  and  of  the  reason  therefor,  to  be  given. 

(2)  A  promoter  in  this  section  means  a  promoter  who  was 
a  party  to  the  preparation  of  the  pros[)ectus  or  notice,  or  of  the 
portion  thereof  containing  such  untrue  statement,  but  shall  not 
include  any  person  by  reason    of  his  acting  in   a  professional 
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capacity  for  persons  engaged  in  procuring  the  formation  of  the 
company. 

(3)  Where  any  company  existing  at  the  passing  of  this  act, 
which  has  issued  shares  or  debentures,  shall  be  desirous  of 
obtaining  further  capital  by  subscriptions  for  shares  or  deben- 
tures, and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no 
director  of  such  company  shall  be  lial)le  in  respect  of  any  state- 
ment therein,  unless  he  shall  have  authorized  the  issue  of  such 
prospectus  or  notice,  or  have  adopted  or  ratified  the  same. 

(4)  In  this  section  the  word  "except"  includes  any  person 
whose  profession  gives  authority  to  a   statement  made  by  him. 

Sec.  4.  Relates  to  indemnity  where  name  of  person  has 
been  improperly  inserted  us  a  director. 

Sec.  5.  Eelates  to  contribution  from  directors,  etc. 

§  1467.  Tlie  Rule  Opposed  to  Earlier  Decisions  in  the  En- 
glish Court  of  Chancery.  — As  before  suggested,  the  rule  in  Derry  v. 
Peek  had  never  been  admitted  to  be  the  doctrine  of  equity,  even  in 
E^ngland,  until  it  was  thus  declared  by  the  House  of  Lords.  That 
doctrine  was  forcibly  denied  by  Sir  George  Jessel,  the  successor  of  Lord 
Romilly,  in  another  case.  "  Persons,"  said  he,  "  state  a  material  fact 
to  induce  another  person  to  act,  and  they  state  it  untruly.  They  are 
careless,  and,  being  ignorant,  they  are  ill-advised ;  but  they  do  state 
the  material  fact  untruly,  on  which  the  other  person  acts.  It  is  intended 
that  other  persons  shall  act  on  it.  The  object  is,  that  he  shall  induce 
some  other  person  to  act  on  it.  Is  it  in  a  civil  court  to  be  said,  that  the 
man  who,  either  through  carelessness  or  negligence,  so  misleads  another 
as  to  induce  him  to  part  with  valuable  property,  is  not  to  be  liable  ?  Is 
he  not  to  be  liable,  because  he  was  misled  by  the  advice  of  his  solicitor? 
In  all  transactions  in  which  men  are  liable  they  must  choose  their  agents, 
whether  legal  or  otherwise  ;  and,  having  chosen  them,  they  are  respon- 
sible for  their  acts.  The  whole  doctrine  of  equity  depends  on  this. 
There  is  no  more  reason  for  excusing  the  man  who  acts  on  the  advice  of 
his  solicitor,  in  this  way,  than  there  is  for  excusing  the  man  who  defends 
an  action  on  the  advice  of  his  solicitor,  and  loses  it,  from  paying  the 
costs.  Even  in  a  criminal  court  it  is  no  defense.  If  a  man  is  indicted 
for  obstructing  a  highway,  he  will  not  the  less  be  found  guilty  because 
his  solicitor  advised  him  it  was  not  a  highway,  and  had  never  been 
dedicated  to  the  public.  Nor  in  any  other  case  could  it  be  alleged  that 
a  man  is  not  to  be  held  responsible  for  acting  on  advice  which  may  have 
been  given  bona  fide,  but  is  not  sound.  Again,  in  a  civil  court,  what  is 
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it  to  the  person  defrauded  that  the  person  who  made  the  false  statement 
did  not  take  sufficient  care?  If  there  are  facts  on  which  advice  is 
wanted,  or  which  raise  a  doubt,  the  directors  should  have  put  the  sub- 
stance of  the  resolution  on  the  certificate,  and  then  the  purchaser  would 
take  the  responsibility  of  seeing  whether  the  legal  result  did  or  did  not 
follow  from  the  real  facts  of  the  case.  There  was  no  compulsion  on  the 
directors  to  make  a  statement  that  there  was  stock  of  such  a  date ;  and 
I  see  no  reasonable  ground  for  exempting  them  from  the  consequences 
of  a  voluntary  statement,  which  turns  out  to  be  untrue  and  has  misled 
another  person.  It  appears  to  me,  therefore,  on  the  reason  of  the 
thing,  that  even  if  there  were  no  authority,  the  directors  ought  to  be 
held  liable."  ^  In  support  of  this  position  Sir  George  Jessel  referred  to 
several  authoritative  cases. ^ 

§  1468.  Decisions  in  Support  of  this  View.  —  It  may  be  worth 
while  to  examine  these  cases.  In  the  first  case,  the  trustee  of  an  estate 
in  a  will,  made  a  false  representation  to  a  creditor  of  the  estate,  that 
one  of  the  distributees  of  the  estate  was  entitled  to  the  full  sum  of  £288 
as  his  distributive  share,  although  ten  years  before,  such  distributee  had 
made  to  another  an  assignment  of  one-tenth  part  of  his  share  in  the 
fund,  of  which  assignment  the  trustee  had  notice.  The  trustee  ad- 
mitted that  he  had  had  notice,  but  alleged  that  at  the  time  he  was  applied 
to  for  the  opinion,  he  did  not  recollect  it.  It  was  held  by  Sir  William 
Grant,  M.  R.,  that  this  was  no  defense.  What  the  plaintiff  had  to 
show  in  order  to  charge  him  was  (1),  that  the  fact  as  represented  was 
false  ;  (2),  that  the  person  making  the  representation  had  a  knowledge 
of  the  fact  contrary  to  it.  The  plaintiff  could  not  dive  into  the  recesses 
of  his  heart  so  as  to  show  whether  he  did  or  did  not  recollect  it.  It  was 
at  least  gross  negligence  to  answer  the  question  without  taking  it  upon 
himself  to  recollect  whether  it  was  true  or  not.^  -  -  -  -  In  the 
next  case,  on  the  occasion  of  a  loan  upon  the  security  of  a  lease  which 
the  borrower  represented  himself  as  entitled  to  have  granted  to  him  for 
ninety-eight  and  one-half  years,  the  lender  required  a  written  intima- 
tion from  the  alleged  lessor  of  his  intention  to  grant  the  lease,  and  the 
lessor,  being  apprised  of  the  requisition  and  its  object,  signed  the 
required  intimation.  The  loan  was  made  upon  the  faith  of  it,  and  after- 
wards the  lessor  granted  a  lease  which  was  then  mortgaged  by  the  bor- 
rower to  the  lender.     It  turned  out  that  the  lessor  had,  some  time  before, 

1  Eaglesfield  w.  Marquis  of  London-  518;  Peek  v.  Gurney,  L.  R.  6  H.  L. 
derry,  4  Ch.  Div.  G93,  70+.  377;  s.  c.  Thomp.  Off.  Corp.  309. 

2  Namely:  Burrowesu.  Lock,  10  Ves.  ^  Burrowes  v.  Lock,  10  Ves.  475. 
470;  Slim  v.  Croucher,  1  DeG.  F.  &  J. 

1135 


3  Thomp.  Corp.  §  1470.]     the  contract  of  subscription. 

demised  the  same  premises  for  the  same  term  to  the  borrower,  by  whom 
it  had  since  been  assigned  for  value.  It  was  held  that  the  court  had 
jurisdiction  to  direct  repajonent  by  the  lessor  to  the  lender,  of  the  sum 
which  he  had  advanced,  with  interest,  and  that  it  was  a  proper  case  for 
the  exercise  of  such  jurisdiction,  although  the  lessor  was  not  shown  to 
have  been  guilty  of  fraud,  or  of  having  done  more  than  forgotten  the 
previous  lease  when  he  granted  the  second.^ 

§  1469.  Validity  of  Stock  wliicli  Subsequently  Becomes 
Worthless.  —  Quite  consisteutly  with  this  view  it  has  been  held 
that  the  mere  fact  that  a  person  has  allowed  his  name  to  be  used 
for  the  purpose  of  floating  the  stock  of  the  corporation  which 
afterwards  turns  out  to  be  worthless,  will  not  make  him  liable, 
in  the  absence  of  proof  that  he  participated  in  the  publishing  of 
the  false  representations.^  "It  must,"  says  Lord  Romilly,  M. 
R.,  "  be  established  that  there  was,  by  the  prospectus,  a  misrep- 
resentation made  by  the  persons  sought  to  be  made  answerable, 
knowingly  false,  and  also  that  it  was  made  by  them  with  a  view 
to  deceive,  and  that  it  did  deceive  the  plaintiff."  In  the  opinion 
of  the  same  learned  and  experienced  judge,  the  equitable  doctrine 
of  constructive  fraud  has  no  application  to  cases  of  this  kind. 
Here,  to  make  the  directors  liable,  they  must  have  been  guilty 
of  a  distinct  fraud. ^ 

§  1470.  Such  Actions  Distinguishable  from  Actions  for 
Rescission. — It  must  be  continually  borne  in  mind  that  there 
is  a  marked  distinction  between  actions,  either  at  law  or  in  equity 
for  indemnity  against  directors  who  were  guilty  of  fraud,  and 
actions  in  equity  for  a  rescission,  on  the  ground  of  fraud,  of  a 
contract  to  take  shares  in  their  company.  We  apprehend  that 
it  is  a  settled  principle  of  equity  that  a  person  is  not  bound  to 
show  actual,  or  moral  fraud,  in  order  to  entitle  him  to  a  rescis- 
sion of  a  contract,  into  which  he  was  drawn  by  representations 
which  were  untrue;  for  how  could  the  other  contracting  party 
be  heard  to  say,  "  Because  I  made  the  misrepresentations 
honestly   and    in  good  faith,  believing   them    to  be  true,  I  am, 

1  Slim  V.  Crouclier,  1  DeG.  F.  &  J.  stead  of  purchasing  shares,  loaned 
518.  mouey  to  the  corporation.     Arthur  v. 

2  Morgan  v.  Skiddy,    62  N.   Y.  319.      Griswold,  55  N.  Y.  400. 

It  was  so  held  where  the  plaintiff,  iu-  3  guip  ^   Crosskill,  L.  R,  10  Eq.  73, 

84,  85. 
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therefore,  entitled  to  keep  your  money  ;  and  you  must  suffer  the 
damages,  although  they  were  in  fact  untrue,  and  you  entered 
into  the  contract  on  the  faith  that  they  were  true."  ^ 

§  1471.  English  Doctrine  that  the  Plaintiff  must  have  heen 
an  Immediate  Purchaser  from  the  Company. —  The  law  of  Eng- 
land, as  settled  by  the  House  of  Lords  in  a  celebrated  case,  is, 
that  where  the  fraudulent  representations  consist  in  a  false  pros- 
pectus of  the  projected  company,  only  the  original  subscribers 
to  the  shares  can  maintain  actions  against  the  directors.  If  the 
original  subscribers  succeed  in  unloading  them  upon  the  innocent 
public  before  the  bubble  bursts  and  the  fraud  is  discovered,  the 
secondary  purchasers  have  no  redress,  even  in  equity,  against 
the  directors.  In  that  case  a  prospectus  for  an  intended  com- 
pany was  prepared  by  the  projectors  (the  directors  of  the 
company),  and  issued  by  them  to  the  public.  It  contained 
misrepresentations  of  facts,  known  to  those  who  issued  it,  and 
also  concealed  the  existence  of  a  deed,  which  was  material  to  be 
known,  and  which,  if  known,  would  in  all  probability  have  pre- 
vented the  formation  of  the  company.  Being  addressed  to  the 
whole  public,  any  one  might  take  up  the  prospectus  and  ap- 
propriate to  himself  its  representations,  by  applying  for  an 
allotment  of  shares.  It  was  held  that  when  the  allotment  was 
completed  the  office  of  the  prospectus  was  exhausted,  and  that  a 
person  who  had  not  become  an  allottee,  but  only  a  subsequent 
purchaser  of  shares  in  the  market,  was  not  so  connected  with 
the  prospectus  as  to  render  those  who  had  issued  it  liable  to 
indemnify  him  against  the  losses  which  he  had  suffered  in  con- 
sequence of  his  purchase. 2  Under  this  rule  the  directors  might 
get  the  fruits  of  their  fraud  and  escape  all  liability,  by  the  sim- 
ple device  of  colluding  with  certain  persons  to  become  the 
purchasers  of  the  shares  in  the  first  instance,  and  to  unload  them 
upon  the  innocent  public  before  the  discovery  of  the  fraud. 

1  Ante,  §  1388.  See  for  illustration,  c.  29  L.  J.  (Exch.)  62,  n.,  and  Bedford 
Reese  River  Co.  v.  Smith,  L.  R.  4  H.  v.  Bagshaw,  4  H.  &  N.  338;  s.  c.  29  L. 
L.  64.  J.  (Exch.)  59,  and  adopting  Scott  v. 

2  PeektJ.  Gurney,L.  R.  6H.  L.  377;  Dixon,  Id.    62,  n  ,    and    Gerhard    v^ 
s.  c.  Thomp.  Off.  Corp.  .309   (affirming  Bates,  2  El.  &  Bl.   476;  s.    c.  20  Eng 
s.  c.   L.   R.    18    Eq.    79)  ;  overruling  L.  &  Eq.  129;  Thomp.  Off.  Corp.  158. 
Bag8hawt\  Seymour,  18  C.  B   003;   .s-. 
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5  1472.  American  Doctrine  Otherwise.  —  Regarding  the 
Euglish  rule,  it  is  a  subject  of  congratulation  that  a  doctrine  so 
plainly  destitute  of  any  foundation  in  reason  and  so  opposed  to 
common  opinions  of  justice  and  business  morality,  has  not 
obtained  a  foothold  in  this  country.  We  follow  the  doctrine  of 
the  overruled  decisions  in  England,  and  hold  that  it  is  not 
necessary,  in  order  to  support  such  an  action,  that  the  false  rep- 
resentations were  made  directly  to  the  plaintiff.  It  will  be 
sufficient  if  they  were  contained  in  circulars,  prospectuses,  or 
other  advertisements,  with  the  view  of  influencing  the  public  at 
large,  or  any  member  of  the  public  who  might  be  influenced  by 
them,  to  purchase  shares;  and  that  the  plaintiff  saw  them,  and, 
on  the  faith  of  the  statements  contained  in  them,  became  a  pur- 
chaser of  shares.^  Nor  is  it  at  all  necessary  that  there  should 
have  been  any  personal  communication  between  the  plaintiff  and 
the  defendant. 2  It  is  no  objection  that  fraudulent  representa- 
tions touching  the  character  of  corporate  stock,  by  which  it  is 
designed  to  induce  the  public  to  purchase  the  same,  are  com- 
municated to  intending  purchasers  through  an  innocent  inter- 
mediary employed  by  the  co-conspirators.  It  is  not  necessary 
that  the  representations  should  have  been  communicated  directly 
to  the  persons  thereby  induced  to  purchase  the  shares,  nor  is  it 
necessary  that  they  should  have  been  concocted  with  the  view 
of  deceiving  those  particular  persons ;  it  is  sufficient  that  they 
were  concocted  with  the  view  of  deceiving  any  person  whom  the 
deception  might  catch  and  impose  upon.^ 

1  Bartholomew  v.  Bentley,  15  Oh.  proval  the  following  observation  of 
659;  Cazeauxu.  Mali,  25  Barb.  (N.  Y.)  Lord  Hatherly,  then  vice-chancellor, 
578,  583 ;  Cross  v.  Sackett,  2  Bosw.  in  Barry  v.  Croskey,  2  John.  &  H.  23, 
(N.  Y.)  618;  Clarke  v.  Dickson,  6  C.  quoted  by  Lord  Cairns  in  Peek  v. 
B.  (N.  8.)  453;  Morgan  v.  Skiddy,  62  Gurney,  L.  R.  6  H.  L.  at  p.  413: 
N.  Y.  319.  See  also  Davidson  v.  Tul-  **  Every  man  must  be  held  responsible 
loch,  3  Macq.  H.  L.  (So.)  783;  post,  for  the  consequences  of  a  false  rep- 
§  1500.  resentation  made  by  him  to  another, 

2  Clarke  v.  Dickson,  supra;  Bed-  upon  which  a  third  person  acts,  and 
ford  V.  Bagshaw,  swpra.  so  acting,  is   injured  or  damnified; 

3  Watson  V.  Crandall,  7  Mo.  App.  provided  it  appear  that  such  false 
233;  s.  c.  afBrmed,  78  Mo.  583.  See  representation  was  made  with  the  In- 
also  Cazeaux  v.  Mali,  25  Barb.  (N.  Y.)  tent  that  it  should  be  acted  upon  by 
578;  Shotwell  v.  Mall,  38  Barb.  (N.  such  third  person  in  a  manner  that 
Y.)  445;  Bruff  v.  Mali,  3G  N.  Y.  200.  occasions  the  injury  or  loss."  Com- 
The  Missouri  court  cited   with   ap-  pare  Langridge  v.  Levy,  2  Maes.  &  W. 
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§  1473.  Illustrations  of  the  Foregoing. — The  directors  of  a 
joint-stock  company,  for  the  purpose  of  getting  the  shares  of  the  com- 
pany inserted  in  the  official  list  of  the  stock  exchange,  falsely  certified, 
through  their  secretary,  to  the  secretary  of  the  stock  exchange,  that  two- 
thirds  of  their  scrip  had  been  paid  up  and  was  ready  to  be  issued.  On 
the  faith  of  this,  the  shares  of  the  company  were  inserted  in  the  official 
list  of  the  stock  exchange,  and  the  plaintiff,  knowing  the  rules  of  the 
stock  exchange  not  to  insert  shares  in  their  official  list  unless  two-thirds 
of  the  scrip  had  been  paid  upon,  purchased  some  of  the  shares.  The 
jury  having  found  that  the  representations  were  fraudulently  made,  it 
was  held  that  the  defendant  was  liable  to  the  plaintiff  for  the  damages 
so  sustained  by  him,  although  the  representations  were  not  made  to  him 
directl3\i  _  -  -  _  Several  adventurers  organized  a  lead  mining  and 
smelting  company,  distributed  the  shares  of  stock  among  themselves  in 
certain  proportions  and  elected  themselves  directors.  They  also  elected 
as  a  director  a  gentleman  in  Boston  who  personally  knew  nothing  of  the 
character  of  the  property  or  the  prospects  of  the  company.  One  of 
these  co-adventurers  who  had  paid  no  money  into  the  concern  was  made 
president  of  the  company  and  a  large  block  of  stock  was  transferred  to 
him  by  the  other  associates.  By  means  of  fraudulent  prospectuses,  let- 
ters, oral  representations  and  a  sham  dividend,  he  succeeded  in  selling 
a  large  quantity  of  the  stock  through  the  innocent  director  in  Boston  to 
persons  residing  in  that  city.  The  enterprise  having  proved  a  failure, 
these  persons  brought  actions  at  law  against  the  directors  of  the  corpo- 
ration for  deceit.  The  case  was  investigated  at  great  length  before  a 
referee,  upon  evidence  almost  wholly  wrung  from  the  co-adventurers 
themselves.  The  case  discloses  the  usual  incidents  of  the  falsification 
of  the  corporate  records  and  the  loss  or  destruction  of  some  of  their 
books.  Upon  findings  of  fact  made  by  the  referee,  all  of  the  adventur- 
ers were  held  liable  to  make  good  the  losses  which  the  purchasers  of  the 
shares,  including  the  Boston  director,  himself  innocent  of  their  machin- 
ations, had  sustained.  2 

519.     A  useful  review  of  the  decis-  that  it  is   a  good  illustration  of  what 

ions  on    this  question  was  conlrib-  remains  the  law  of  this  country, 
utedtoalegal  publication  called  The  ^  Hornblower    v,    Crandull,  7   Mo. 

Advocate,    by    Dr.    Bailey,   of   North  App.  220;  s.   c.  affirmed,  78   Mo.  581 ; 

Carolina.     1  Adv.  389,  et  seq.  Watson  r.  Crandall,  7  Mo.  App.  233;  s. 

1  Bedford  v.  Bagshaw,  4  Hurl.  &N.  c.  affirmed,  78  Mo.  583;  Baker  v.  Cran- 

538;  s.   c.  29  L.  J.  (Exch.)  59.     This  dall,  7  Mo.  App.  564;  a.  c.  affirmed,  78 

case  the  reader  must  be  reminded  has  Mo.    684.     The    writer  of   this  work 

been  overruled  by  the  House  of  Lords  tried  these  cases  as  referee.     Very  few 

in  Peck  v.   Gurney  (see  note  to  pre-  trials    have    taken    place  which  have 

ceding  section);  but    we    apprehend  more  conspicuou>ly  exhibited  the  value 
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§  1474.  Liiability  of  Co-adventurers  for  Each  Others* 
Frauds. — Where  several  persons  engage  in  business  jointly, 
and,  to  facilitate  such  business,  use  a  corporate  name  and  issue 
stock,  and,  in  the  promotion  of  the  scheme,  false  representa- 
tions are  made  by  those  holding  themselves  out  as  promoters 
and  managers  of  the  business  as  to  the  material  facts  of  induce- 
ment and  as  to  matters  peculiarly  within  the  knowledge  of  all 
the  associates  or  their  agents,  all  those  engaged  in  the  promotion 
of  the  business  as  associates  of  those  making  the  false  represen- 
tations are  liable  to  those  who,  relying  upon  such  representa- 
tions, purchase  stock  to  their  hurt.^ 

§  1475.  Liability  of  the  Co-adventurers  for  the  Frauds  of 
the  Agent  Employed  by  Them.  —  In  such  a  case  as  that  stated 
in  the  last  preceding  section,  all  the  co-adventurers  will  be  liable, 
on  the  principle  of  respondeat  superior^  in  damages  for  the  con- 
sequences of  the  fraud  of  the  agent  whom  they  have  employed  to 
effect  the  sale  of  the  shares,  without  reference  to  the  question  of 
their  own  moral  guilt  or  innocence.  The  grounds  on  which  this 
liability  rests  were  well  stated  in  the  opinion  of  the  St.  Louis 
Court  of  Appeals,  affirmed  by  the  Supreme  Court  of  Missouri : 
"  Promoters  of  companies  are  not,  indeed,  merely  as  such, 
each  other's  agents,  or  liable  for  each  other's  acts.  It  was 
formerly  held  that  persons  engaged  in  establishing  companies 
were  partners,  as  they  were  acting  together  for  a  common 
object  with  a  view  of  sharing  gains ;  but  such  is  not  now  the 
accepted  doctrine.^  An  association  for  forming  a  company  is 
not  necessarily  a  partnership,  and  the  question  is  whether  there 
is   a  basis   of   fact   for  the  legal  implication  of  agency.     The 

of  skillful,  close  and  unremitting  pro-  tirely  to    his    professional  skill    and 

fessional  work  in  behalf  of  the  party  perseverance.     The  money  was  finally 

sustaining  thei  burden  of  proof.     The  collected  out    of  the  only  one  of  the 

leading  counsel  for  the  plaintiffs  was  co- adventurers  whd  was  morally  inno- 

Edmund  T.  Allen,  Esq.,  of  St.  Louis,  cent,  on  the  ground  stated  in  the  two 

The   final  result,  which  ended  in  the  succeeding  sections, 

recovery  by  the  plaintiffs  or  their  per-  i  Hornblower    v.  Crandall,   7    Mo. 

sonal  representatives  of  the  amounts  App.  220;  s.  c.  affirmed,  78   Mo.  5S1. 

■which  they  had  lost  in  consequence  of  ^  Citing  Lindl.Part.,  edition  of  1S78, 

this   ably  contrived    and    prosecuted  pp.  31,  54,  240. 
scheme  of  fraud,  was  due  almost  en- 
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principal  is  liable  for  the  torts  of  his  agents  committed  in  the 
course  of  the  principal's  business.  It  is  no  defense  that  the 
principal  has  not  authorized  the  deceit,  if  it  is  committed  in 
the  matter  intrusted  by  the  principal  to  his  agent.  Where  the 
deceitful  contrivance  is  for  the  principal's  benefit  and  done  in 
the  course  of  his  business,  the  question,  at  its  best,  is,  who  of 
two  innocent  parties  shall  suffer?  And  the  rule  is,  as  it  ought 
to  be,  that  he  who  has  put  his  trust  in  the  wrong-doer,  and  held 
him  out  to  the  world  as  a  person  to  be  dealt  with,  shall  bear  the 
burden  of  his  acts.^  The  rule  has  here  a  direct  application,  as 
there  was  at  first,  not  merely  a  number  of  persons  pursuing  a 
•scheme  in  concert,  with  a  view  to  a  future  oI)ject,  but  persons 
engaged  in  actual  business  together,  each  taking  more  or  less 
part  in  the  concern.  The  fact  that  they  afterwards  used,  as  a 
means  to  advance  the  business,  the  corporate  form,  and  manipu- 
lated shares  of  stock,  cannot  shield  them  from  the  legal  conse- 
quences of  their  joint  action.  All  of  the  defendants  did  some- 
thing toward  the  common  end  ;  and  in  what  McKeen  did  not 
directly  do,  he  trusted,  as  he  says,  to  the  judgment  of  Crandall 
and  Conlogue,  in  whom  he  confided,  and  to  his  partner,  Minshall. 
If,  with  the  means  of  knowledge  at  hand,  an  associate  thus  con- 
nected, either  through  design  or  carelessness,  abstains  from 
knowing,  and  leaves  details  to  his  companions,  while  the  illicit 
gains  go  to  the  common  account,  his  ignorance  ought  not  to 
avail  him.  The  law  would  be  helpless  if  its  applications 
could  be  avoided  by  this  convenient  ignorance.  Where  the 
parties  sought  to  be  charged  might  have  known,  and  where  it 
can  fairly  be  inferred  that  they,  with  the  wrong-doers,  received 
the  benefit  of  the  contrivance,  their  ignorance  cannot  avail 
them."  2 


1  Citing  Locke  v.  Stearns,  1  Mete.  s.  c.  affirmed,  78  Mo.  581.  To  the  last 
(Mass.)  560;  White  ■?;.  Sawyer,  16  Gray  point  the  learned  judge,  who  wrote 
(Mass.),  58G;  Barwick  v.  English  &c.  the  opinion  of  the  intermediate  appel- 
Bank,  L.  R- 2  Exch.  259;  Mackay  v.  late  court,  cited:  Simons  u.  Vulcan &c. 
Commercial  &c.  Bank,  L.  R.  5  P.  C.  Co.,  61  Pa.  St.  202;  Castle  v.  Bullard, 
394;  Swiftu.  Jewsbury,  L.  R.  9  Q.  B.  23  How.  (U.  S.)  189;  Vreeland  v. 
301;  St.  Aubyn  y.  Smart,  L.  R.  5  Eq.  New  Jersey  &c.  Co.,  29  N.  J.  Eq. 
183.  195;     Chester    v.    Dickerson,    54    N. 

2  Hornblower  v.  Crandall,   7    Mo.  Y.  1. 
App.  220,  230;  opinion  by  Hayden,  J.; 
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§  1476.  The  Fraudulent  Representation  must  have  been  a 
Material  Inducement  to  the  Contract.  —  Moreover,  the  fraud- 
ulent misrepresentation  must  have  been  a  material  inducement 
to  the  act  of  the  plaintiff  in  purchasing  the  shares.^  This  is 
perfectly  obvious  upon  principle.  There  would  be  neither  sense 
nor  justice  in  requirmg  a  person  to  pay  damages  for  a  wrong 
which  did  not  produce  the  injury  complained  of.  But  this  does 
not  mean  that  the  fraudulent  representations  should  have  been 
the  sole  inducement  to  the  act  of  the  plaintiff  in  purchasing  the 
shares.^  If  A.  is  guilty  of  a  negligent  act  and  B.  is  guilty  of 
another  negligent  act,  and  these  two  acts  combining  together, 
result  in  an  injury  to  C,  C.  may  maintain  an  action  either 
against  A.  orB.^  It  is  obvious  that  this  principle  is  just  as  ap- 
plicable where  the  act  or  acts,  which  resulted  in  the  injury,  were 
fraudulent  misrepresentations,  as  wherethey  were  negligent  omis- 
sions. We  have  no  doubt  that  if  the  directors  of  a  company 
were  to  put  forth  a  false  and  fraudulent  prospectus,  and  it  should 
be  seen  and  read  by  A.,  and  a  broker  should  falsely  make  the 
same  representations  to  A.,  as  of  his  own  knowledge,  A.  would 
have  an  action  for  damages  either  against  the  directors,  or  against 
the  broker;  and  it  has  been  in  effect,  so  held.*  It  has  been  held 
that  a  director  of  a  corporation  is  not  liable  to  one  who  has  pur- 
chased its  shares  on  the  faith  of  certain  false  statements  contained 
in  the  articles  of  association,  because  these  necessarily  pre- 
ceded in  order  of  time  the  election  of  the  board  of  directors,  and 

1  Ante,  §  1384;  posty  §  1505.  v.   Morgan,  18  N.  Y.  84;  s.  c.  72  Am. 

2  Morgan  v.  Skiddy,  62  N.  Y.  319;  Dec.  495;  Irwin  v.  Fowler,  5  Robt. 
affirming  s.  c.  4  Jones  &  Sp.  (N.  Y.)  (N.  Y.)  482;  Ricker  v.  Freeman,  50 
152.  This  is  a  general  principle  in  N.  H.  420;  Wheeler  v.  Worcester,  10 
the  law  of  fraud.  Arthur  i?.  Griswold,  Allen  (Mass.),  591;  Chapman?;.  New 
55  N.  Y.  400.  Haven  &c.  R.  Co.,  19  N.  Y.  341;  Col- 

3  Burrows  v.  March  Gas  and  Coke  grove  v.  New  York  &c.  R.  Co.,  20  N. 
Co.,  L.  R.  5  Exch.  67;  s.  c.  L.  R.  7  Y.  492;  Barrett  v.  Third  Av.  R.  Co., 
Exch.  90;  2  Thomp.  Neg.  1070;  Eaton  45  N.  Y.  628;  McMahon  ?;.  Davidson, 
V.  Boston  &c.  R.  Co.,  1  Allen  (Mass.),  12  Minn.  357;  Griggs  v.  Flickeustein, 
500;  Illidge  v.  Goodwin,  5  Car.  &  P.  14  Minn.  81,  93;  Philadelphia  v.  Wel- 
190;  Lynch  v.  Nurdin,  1  Q.  B.  29;  Lock-  Icr,  4  Brewst.  (Pa.)  24;  Carpenter  v, 
hart  V.  Lichtenthaler,  46  Pa.  St.  151 ;  Central  Park  R.  Co.,  11  Abb.  Pr.  (n.  s.) 
s.    c.  84   Am.    Dec.    479;    McCahill   v.  416. 

Kipp,2  E.  D.  Smith  (N.  Y.),  413;  Peck  ■<  Morgan  v.  Skiddy,  62  N.  Y.  319; 

V.  Neil,  3  McLean  (U.  S.)  26;  Smith  v.  affirming  4  Jones  &  Sp.  (N.  Y.)  152. 
Dobson,  3  Scott,  N.  R.  336;  Cougrove 
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they  could  not  have  the  character  of  a  continuing  false  state- 
ment by  every  director  who  might  subsequently  come  into  the 
board. ^ 

§  1477.  Views  of  Vice-Chancellor  Wood.  —  This  subject  was 
carefully  considered  by  Sir  W.  Page  Wood,  V.  C.  (afterwards 
Lord  Hatherley),  in  a  suit  in  equity,  the  object  of  which  was  to 
charge  both  the  company  and  the  directors  for  a  fraud  of  this 
nature;  and,  after  disposing  of  the  case  against  the  company, 
he  stated  that  the  liability  of  the  directors  was  governed  by  the 
following  principles :  1.  Every  man  must  be  responsible  for 
the  consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  that  other  acts,  and,  so  acting,  is  injured  or 
damnified.  2.  Every  man  must  be  held  responsible  for  the  con- 
sequences of  a  false  representation  made  by  him  to  another, 
upon  which  a  third  person  acts,  and,  so  acting,  is  injured  or 
damnified  ;  provided  it  appear  that  such  false  representation  was 
made  with  the  intent  that  it  should  be  so  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or  loss.^ 
3.  But  the  injury  must  be  the  immediate,  and  not  the  remote 
consequence  of  the  representation  thus  made.  To  render  a 
man  responsible  for  the  consequences  of  a  false  representation 
made  by  him  to  another,  upon  which  a  third  person  acts,  and, 
60  acting,  is  injured  or  damnified,  it  must  appear  that  such 
false  representation  was  made  with  the  direct  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that 
occasions  the  injury  or  loss.^  This  last  proposition,  as  the 
reader  must  already  have  concluded,  from  what  precedes,  is  not 
the  law. 

§  1478.  If  the  Purchaser  Relied  on  the  Misrepresentations, 
Immaterial  that  He  Made  Other  Inquiries.  —  In  such  a  case,  if 
it  is  found  as  a  fact  upon  evidence  that  the  purchaser  relied  upon 
the  misrepresentations  of  the  promoters  or  directors,  it  is  not 
an  objection  to  his  right  to  recover  of  them   on  the  ground  of 

1  Mabey  ?>.  Adams,  3  Bosw.  (N.  Y.)  s  Barry  v.  Croskey,  2  Johns.  & 
346.                                                                      Hem.  1..   25. 

2  Upon  this   point,  he  aptly   cited 
Langridge  v.  Levy,  2  Mees.  &  W.  519. 
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deceit,  that  he  made  inquiries  in  other  directions;  provided 
that  it  may  fairly  be  inferred  that  his  main  and  substantial 
reliance  was  upon  what  these  defendants  said  and  did.^ 

§  1479.  Opinions  Mingling  with  Fraudulent  Misrepresen- 
tations of  Fact.  —  "  Nor  is  it  material  that,  with  the  fraudulent 
representations  as  to  matters  of  fact,  many  expressions  of  opinion 
were  mingled  which  would  have  afforded  no  ground  ot  action."  "^ 

§  1480.  Riglit  of  Purchaser  to  Rely  upon  the  Representa- 
tions.—  "Persons  investing  in  stock,  under  circumstances  like 
the  present,^  have  a  right  to  confide  in  those  who  hold  themselves 
out  as  the  promoters  and  managers  of  a  business  which  they  are 
carrying  on,  so  far  as  concerns  representations  made  by  sucU 
promoters,  or  under  their  authority,  as  to  material  facts  of  in- 
ducement peculiarly  within  the  knowledge  of  the  associates  or 
their  agents."  * 

§  1481.  Analogy  of  tide  Rule  Applied  in  Actions  for  Rescis- 
sion.—  Under  this  head  we  may  derive  important  aid  from  the 
conclusion  which  the  courts  have  reached  in  a  class  of  cases  where 
the  defrauded  shareholder,  instead  of  bringing  an  action  for  deceit 
against  the  directors  who  perpetrated  the  fraud,  brought  an 
action  against  the  company  for  a  rescission  of  the  contract,  or 
set  up  the  fraud  as  a  defense  to  actions  against  them  for  calls. 
In  these  cases  it  must  appear  that  the  sharetaker  entered  into 
the  contract  of  subscription  on  the  faith  of  the  statements  com- 
plained of  .^ 

§  1482.  Company  with  Wider  Powers  than  those  Named  in 
the  Prospectus. —  When  a  person  has  subscribed  for  shares  in  a 
company  on  the  faith  of  a  prospectus  making  certain  represen- 
tations, and  on  examining  the  memorandum  which  subscribers 

1  Hornblower  v.  Crandall,  7  Mo.  3  The  investors  were  residents  of  a 
App.  220,  232;  s.  c,  affirmed,  78  Mo.  distant  State.  See  ante,  §  1370  et  seg. 
581.  *  Hornblower  v.   Crandall,   7   Mo. 

2  Hornblower  v.  Crandall,  7  Mo.  App.  220,  232,  opinion  by  Hayden,  J.; 
App.  220,  233;   s.  c.  affirmed,  78  Mo.  s.  c.  affirmed,  78  Mo.  581. 

581.  *  Ante,  §  1384,  et  seq. 
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are  required  to  sign,  finds  that  it  contains  provisions  materially 
different  from  those  stated  in  the  prospectus,  he  is  entitled  to 
claim  a  cancellation  of  his  subscription,  on  the  ground  that  the 
company  tendered  to  him  one  kind  of  a  contract,  and  then  required 
him  to  execute  another :  he  agreed  to  become  a  member  of  a 
particular  kind  of  company,  and  they  proposed  to  make  him 
join  a  different  kind  of  company.  If,  in  such  a  case,  he  has 
advanced  moneys  to  the  company  by  way  of  deposits  or  payment 
of  his  shares,  he  may,  of  course,  claim  to  have  the  same  refunded 
to  him;  and  if  the  company  fails  or  refuses  to  refund  such 
moneys,  he  may  maintain  an  action  therefor  against  the  company, 
so  long  as  the  company  continues  a  "  going  concern;"  and  if 
the  company  is  ordered  to  be  wound  up,  he  may  prove  his  claim 
against  the  company  and  take  his  distributive  share  with  the 
other  creditors. 1  But  he  cannot,  on  the  mere  ground  that  the 
memorandumof  association  creates  a  company  with  wider  powers 
than  those  named  in  the  prospectus,  charge  the  directors  person- 
ally for  the  moneys  which  he  has  thus  advanced,  if  this  falls 
short  of  actual  fraud. ^ 

§  1483.  Jurisdiction  of  Law  and  Equity  Concurrent. —  It  is 

clear  upon  authority  that,  in  those  cases  where  it  is  sought  to 
recover  of  directors,  damages  which  a  person  has  sustained  in 
consequence  of  having  been  induced  by  their  fraud  to  take  shares 
in  their  company,  the  courts  of  equity  exercise  a  jurisdiction 
concurrent  with  that  of  the  courts  of  law.  Hence,  the  fact  that 
a  person  defrauded  in  this  manner  has  a  remedy  at  law,  does  not 
oust  the  jurisdiction  of  equity  to  afford  him  relief.^ 

§  1484.  Advantage  of  Resorting  to  Equity.  —  The  only 
advantage  of  going  into  equity  with  such  a  suit,  seems  to  be  to 
obtain  a  more  ample  remedy.  In  an  action  at  law  for  deceit,  the 
plaintiff  can  only  recover  the  damages  he  has  suffered.  But  in 
equity  he  may  claim  (1),  a  cancellation  of  his  subscription  ;  (2) 

1  Ship  V.  Crosskill,  L.  R.  10  Eq.  73,  Seddon  v.  Connell,  10  Sim.  59;  Barry  v. 
83.  Croskey,  2  Johns.  &  Hem.  1 ;  Peek  v. 

2  Ibid.  Stewart  v.  Austin,  L.  R.  3  Gurney,  L.  R.  6  H.  L.  377;  Lefifman  v. 
Eq.  299,  Flanigau,  5  Phila.  155;  a7ite,  §  1425. 

3  Stainbank  v.  Fernley,  9  Sim.  558; 
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a  decree  against  the  directors  jointly  and  severally  for  the  re- 
payment to  him  of  all  the  moneys  paid  for  the  shares;  and  (3) 
an  injunction  against  future  calls.  To  such  a  suit,  of  course  the 
corporation  is  a  party. ^ 

§  1485.  View  that  Grounds  of  Relief  are  the  Same  at  Law 
and  in  Equity.  —  In  giving  relief  in  these  cases  against  the  direct- 
ors and  officers  the  courts  of  law  and  the  courts  of  equity  pro- 
ceed, according  to  the  highest  authority,  upon  the  same  grounds. 
"  There  can  be  no  doubt,"  says  Lord  Chelmsford,  *'  that  equity 
exercises  a  concurrent  jurisdiction  in  cases  of  this  description, 
and  the  same  principles  applicable  to  them  must  prevail  both  at 
law  and  in  equity."  ^  The  previous  discussion  has  suggested 
what  these  grounds  are;  1.  False  representations  ;  2.  A  guilty 
scienter;  3.  Proximate  damage  to  the  plaintiff.^  **  If  you  do  not 
fix  them  with  what  is  technically  called  a  scienter  upon  an  action 
of  deceit,  you  cannot  fix  them  personally  with  the  consequences 
of  the  injury  or  damage  that  may  result  to  the  plaintiff  who  has 
been  so  deceived."  *     Another  judge  has  said  that  in  such  a  case 


1  Directors  v.  Kisch,  L.  E.  2  H.  L. 
99;  Waldo  v.  Chicago  &c.  R.  Co.,  U 
Wis.  575;  Henderson  v.  Railroad  Co., 
17  Tex.  560:  s.  c.  67  Am.  Dec.  675; 
The  State  v.  Jefferson  Turnpike  Co.,  3 
Humph.  (Tenn.)  305;  Ashmead  v. 
Colby,  26  Conn.  287;  Ross  v.  Estates 
Investment  Co.,  L.  R.  3  Ch.  682;  af- 
firming s.  c.  L.  R.  3  Eq.  122;  Rawlins 
V.  Wickham,  3  DeG.  &  J.  304;  Hen- 
derson V.  Lacon,  L.  R.  5  Eq.  249; 
Smith  V.  Reese  River  Co.,  L.  R.  2  Eq. 
263;  s.  G.  L.  R.  4  H.  L.  64;  Thorpe  v. 
Hughes,  8  Myl.  &  Cr.  742;  Askew's 
Case,  L.  R.  9  Ch.  G64;  Cargill  v. 
Bower,  10  Cn.  Div.  502. 

2  Peek  V.  Gurney,  L.  R.  6  H.  L.  377; 
s.  c.  Thomp.  Off.  Corp.  309. 

3  Barry  v.  Croskey,  2  Johns.  & 
Hem.  1;  Henderson  v.  Lacon,  L.  R.  5 
Eq.  249. 

4  Sir  w.  Page  Wood,  V.  C,  in 
Henderson  v.  Lacon,  supra.  The  ap- 
plication of  this  doctrine  made  by  this 
learned  judge  is  as  interesting  as  the 
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doctrine  itself.  He  said:  "In  this 
Instance  it  appears  to  me  that  the 
scienter  Is  clearly  fixed  upon  the  direct- 
ors, from  the  moment  you  find  a 
representation  concerniug  their  own 
acts  which  is  incorrect,  and  which 
they  must  be  taken  to  have  known  to 
be  incorrect,  and  to  hare  knowingly 
stated,  and  thereby  to  have  misled  the 
party  complaining  of  the  misrepresen- 
tation. I  must  say  I  think  the  result 
of  all  the  cases  which  have  occurred 
shows  the  great  value  of  that  golden 
legacy,  if  I  may  so  term  it,  which  has 
been  left  to  us  by  Sir  Richard  Kinders- 
ley,  who  has  condensed  in  a  few  words 
the  whole  doctrine  as  to  the  rule  of 
conduct  between  shareholders  and 
their  directors,  in  the  case  of  the  New 
Brunswick  and  Canada  Railway  Com- 
pany V.  Muggeridge  (1  Dr.  &  Sm.  363), 
and  cited  with  approbation  in  the  case 
of  the  Central  Railway  Company  of 
Venzuela  v.  Kisch  (L.  R.  2  H.  L.  113).  in 
the  House  of  Lords."     L.  R.  5  Eq.  262. 
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the  chancellor  cannot  make  any  other  inquiry  than  this:  "  Were 
the  representations  willful,  false  and  fraudulent?  "  ^  And  upon 
this  ground  he  ruled  that  a  director  of  a  company  is  not  liable 
for  a  fraud  of  this  nature  committed  by  his  co-directors,  or  by 
any  other  agent  of  the  company,  although  guilty  of  gross  negli- 
gence, unless  there  was  an  intention  to  allow  of  the  commission 
of  the  fraud.^ 

§  1486.  American  Opinion  on  this  Subject.  —  A  very 
learned  American  judge  has  said  that  the  rule  in  equity  is  so  far 
different  from  that  at  law  that  there  are  many  cases  in  which  a 
party  will  not  be  allowed  to  refuse  redress  to  another  whom  he 
has  misled  by  unfounded  assurances,  on  the  ground  that  bespoke 
ignorantly  and  was  free  from  intentional  wrong. ^  '*  The  line 
of  demarkation,"  continued  he,  "  between  those  instances  in 
which  good  faith  will,  and  those  which  it  will  not  excuse,  is 
obscure  and  ill-defined,  although  the  authorities  show  that  it 
should  be  so  drawn  as  to  distinguis^h  assurances  officiously  pressed 
upon  others,  and  intended  to  induce  the  adoption  of  a  particular 
course  of  action,  from  statements  made  with  an  honest  desire  to 
impart  the  information  lor  which  another  has  asked.*  The  rep- 
resentation under  these  circumstances  partakes  of  the  nature  of  a 
contract  and  will  be  specifically  enforced  by  equity  as  a  means 
of  giving  a  relief  which  could  not  be  attained  at  law."^  Notwith- 
standing the  respect  which  is  due  to  the  judge  who  delivered  the 
above  observations,  we  apprehend  that  they  confuse  the  rules 
applicable  to  those  cases  where  the  complainant  is  proceeding  to 
recover  from  the  defendant  the  money  which  he  has  obtained 
from  the  plaintiff  by  making  representations  which  proved  to  be 
untrue,  and  cases  where  the  complainant  is  prosecuting  against 
the  directors  a  suit  in  the  nature  of  an  action  at  law  to  recover 
of  the  directors  personally  the  damages  which  he  has  sustained 

1  Cargill  ».  Bowyer,  10  Ch.  Div.  387;  McKelvey  v.  Truby,  4  Watts  &  S. 
502   516   Fry   J.  (P^-)  ^23;  Beaupland  v,  McKeen,  28 

2  H)i^^  Pa.  St.  124,  131;  s.  c.  70  Am.  Dec.  115; 
8  Citing  2   Story  Eq.  Jur.,  §   387;      Willis    v.  Swurtz,  Ibid.  413;  Elliot  v, 

Warner  v.  Daniels,  1  Woodb.  &  M.  (U.  Callau,  1  Pa.  Eep,  24;  Wells  v.  Pierce, 

S.)  91,  107;  Miner  v.  Medbury,  6  Wis.  27  N.  H.  503. 

295.  *  Hare,  J.,  in  LefEman  v.  Flauigan, 

<  Citing   2    Story  Eq.  Jur.,   §§   193,  5  Phila.  (Pa.)  155. 
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in  consequence  of  being  induced  by  their  false  representations 
to  part  with  his  money  to  the  corporation.  In  the  one  case,  the 
defendant  has  got  the  plaintiff's  money,  and  ought  not  to  be 
permitted  to  keep  it  even  where  the  fraud  is  unintentional  and 
constructive.  In  the  other  case,  another  party  has  got  it 
through  his  misrepresentations ;  and  whether  he  should  pay 
damages  for  this,  ought,  it  should  seem,  to  depend  upon  the 
measure  of  duty  he  was  under  to  the  plaintiff  —  whether  he 
stood  as  a  warrantor  of  the  truth  of  what  he  said,  or  whether  he 
was  bound  merely  to  exercise  a  reasonable  care  and  an  honest 
fidelity,  not  to  say  that  which  was  not  true.  We  therefore 
think  that  the  English  judges  express  the  rule  more  correctly  ; 
and  moreover  that  they  are  right  in  holding  that,  in  the  class  of 
actions  we  are  considering,  the  rule  of  liability  is  the  same  in 
equity  as  at  law.  For  it  cannot  be  that  where,  as  in  this  case, 
the  courts  of  law  and  equity  exercise  a  concurrent  jurisdiction, 
there  is  one  rule  of  right  administered  in  one  court,  and  a  differ- 
ent rule  of  right  administered  in  the  other.  This  would  be 
equivalent  to  saying  that  there  are  two  kinds  of  law  in  the  same 
country  on  the  same  subject,  a  thing  which  would  be  intolerable. ^ 
It  is  to  be  feared,  however,  that  it  cannot  be  affirmed  that  such 
is  the  law  in  America.  It  is  believed  that  our  American  juris- 
prudence must,  for  some  time  to  come,  submit  to  the  scandalous 
imputation  that,  in  respect  of  what  is  honest  and  what  is  dis- 
honest—  a  matter  cognizable  by  all  men — even  savages  — 
there  are  different  and  irreconcilable  rules,  depending  in  some 
States  upon  the  court  in  which  the  action  is  brought  —  whether 
it  be  what  is  called  a  court  of  law  or  what  is  called  a  court  of 
equity — and  depending  in  other  States  on  the  form  of  the 
action  —  whether  it  be  what  is  termed  an  action  at  law  or  what 
is  termed  a  suit  in  equity. 

§  1487.   Action    against   both    Directors  and  Managers.  — 

There  is    no  obstacle  to  bringing   an   action  of  this  kind  both 

1  In  an  article  in  the  April  number,  between  law  and  equity,  the  difference 
1880,  of  the  American  Law  Review,  by  is  generally  one  of  remedies;  and 
Hon.  James  V.  Campbell,  of  Michigan,  legal  and  equitable  suits  differ  only  as 
every  line  of  which  is  full  of  thought,  actions  of  assumpsit  differ  from  eject- 
that  able  judge  says:  "In  those  ment  or  replevin."  1  Am.  L.  Rev. 
States  which  retain  the  distinctions  (n.  s.)  265. 
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against  the  directors  and  managers,  if  both  concurred  in  the 
fraud.  For  "  all  persons  directly  concerned  in  the  com- 
mission of  a  fraud  are  to  be  treated  as  principals.  No  party 
can  be  permitted  to  excuse  himself  on  the  ground  that  he  acted 
as  the  agent,  or  as  the  servant  of  another ;  and  the  reason  is 
plain,  for  the  contract  of  agency  or  of  service  cannot  impose 
any  obligation  on  the  agent  or  servant  to  commit,  or  assist  in 
the  committing  of  a  fraud."  ^ 


Aeticle  VI.     Fraudulent  Issues  and  Overissues. 


Section 

1490.  Constitutional  provisions. 

1491.  Gratuitous  donees  of  fictitious 

stock  not  shareholders. 

Neither  are  subscribers  to 
fraudulent  overissues. 

But  bona  fide  subscriber  or  pur- 
cha^^er  of  shares  may  sue 
corporation  for  re-imburse- 
ment. 

Reason  of  the  rule. 

How  liable  for  fraudulent  issues 
which  are  not  overissues. 

No  right  to  have  such  certificate 
cancelled. 
1497.  But  overissued  shares    cancel- 
led   and    dividends     enjoin- 
ed. 

Distinction  between  fraudulent 
overissues  made  by  an  agent 
for  his  own  benefit  and  those 
made  by  him  while  acting  for 
the  corporation. 


1492. 


1493. 


1494. 
1495. 

1496. 


1498. 


Section 

1499.  Illustrations  of  this  distinction: 

loss  falling  on  the  share- 
taker. 

1500.  Doctrine  that  fraudulent  certifi- 

cates are  not  misrepresenta- 
tions to  the  general  public. 

1501.  Comments    on    the  Mechanics' 

Bank  case. 

1502.  Purchaser  not  innocent    where 

ciroumstances  put  him  on 
inquiry. 

1503.  May    have     an    action    against 

the  officer  guilty  of  the 
fraud. 

1504.  The  same  subject. 

1505.  Plaintiff    must    have   acted    on 

the  faith  of  the  representa- 
tion. 

1506.  Remedy      of    the     corporation 

against  its  agents  for  the 
damages  thereby  sustained 
by  it. 


§  1490.  Constitntional  Provisions.  —  Constitutional  provisions 
on  the  subject  under  consideration  are  found  in  several  of  the  newer 
States,  among  them  the  following :  No  corporation  shall  issue  stocks 
or  bonds,  except  for  labor  done,  services  performed,  or  money  or  prop- 
erty actually  received,  and  all  fictitious  increase  of  stock  or  indebted- 
ness shall  be  void.  The  stock  of  corporations  shall  not  be  increased 
except  in  pursuance  of  general  law,  nor  without  the  consent  of  the 
persons  holding  a  majority  of  the  stock,  first  obtained  at  a  meeting  held 

1  CuUen  V.  Thompson,  4  Macq.  H   L.  (Sc.)  424;  s.  c.  2  Pat.  Sc.  App.  143. 
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after  at  least  thirty  days' notice  given  in  pursuance  of  law.'  -  -  -  . 
No  corporation  shall  issue  stocks  or  bonds  except  for  labor  done,  serv- 
ices performed,  or  money  and  property  actually  received;  and  all 
fictitious  inci-ease  of  stock  or  indebtedness  shall  be  void.  The  stock  of 
corporations  shall  not  be  increased  except  in  pursuance  of  general  law, 
nor  without  the  consent  of  the  persons  holding  a  majority  of  the  stock 
first  obtained  at  a  meeting  held  after  at  least  thirty  da3^s'  notice  given 
in  pursuance  of  law.^  -  -  _  _  Corporations  shall  not  issue  stock, 
except  to  6owaj^'de  subscribers  therefor,  or  their  assignees  ;  nor  shall 
any  corporation  issue  any  bond,  or  other  obligation,  for  the  payment  of 
money,  except  for  money  or  property  received  or  labor  done.  The 
stock  of  corporations  shall  not  be  increased,  except  in  pursuance  of  a 
general  law,  nor  shall  any  law  authorize  the  increase  of  stock,  without 
the  consent  of  the  person  or  persons  holding  the  larger  amount  in  value 
of  the  stock,  nor  without  due  notice  of  the  proposed  increase  having 
been  previously  given  in  such  manner  as  may  be  prescribed  by  law. 
All  fictitious  increase  of  stock  or  indebtedness  shall  be  void.*^ 

§  1491.  Gratuitous  Donees  of  Fictitious  Stock  not  Share- 
holders. —  Under  such  a  constitutional  provision  as  those  just 
cited,  and  a  statute  embodying  the  same  prohibition,*  which  de- 
clares that  no  corporation  shall  issue  stock  except  for  labor  done, 
services  performed,  or  money  or  property  actually  received,  and 
all  fictitious  increase  of  stock  shall  be  void,  persons  to  whom  stock 
is  issued,  for  which  they  do  not  pay  or  agree  to  pay  anything, 
do  not  thereby  become  shareholders  of  the  corporation  in  any 
sense,  and  cannot  sue  as  such.^ 

§  1492.  Neither  are  Subscribers  to  Fraudulent  Over- 
issues. —  Aside  from  constitutional  and  statutory  provisions, 
such  as  those  just  set  out,  it  is  the  law  that  a  subscription  to  the 
stock  of  a  corporation,  after  the  entire  amount  authorized  by 
law  has  been  taken,  is  wholly  void;  for  statutory  limitations 
upon  the  amount  of  capital  to  be  raised  would  be  of  no  avail  if 
they  were  allowed  thus  to  increase  their  capital  at  pleasure.' 

1  Const.  Idaho,  1889,  Art.  XI,  §  9.      has   been  embodied  in  Gen.  St.  Colo., 

2  Const.  Montana,  1889,  Art.  XV,  §      §§  251,  340. 

10.  ^  Arkansas   River  Land  &c.  Co.  v. 

8  Const.  Wash.  1889-90,  Art.  XII,      Farmers'  Loan  &c,  Co.,  13  Colo.  587; 

§  6.  s.  c.  22  Pac.  Rep.  954. 

*  Const.  Colo.,  art.  16,  §  9,  which           «  New  York  &c.  R.  Co.  v.  Schuyler, 


;UN   Y.  30;  ante,  §   1251. 
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Such  a  subscriber  is  not  liable  on  his  subscription. ^  And  it  has 
been  held,  in  a  suit  on  a  subscription  for  shares  in  a  corporation, 
where  the  amount  of  stock  was  fixed  by  the  charter  at  a  certain 
limit,  but  with  the  proviso  that  additional  stock  might  be 
issued  when  the  president  and  directors  should  direct,  that 
the  fact  that  the  whole  amount  of  original  stock  had  been 
issued,  and  that  the  issue  of  additional  stock  had  not  been 
directed  by  the  officers  of  the  company,  would  furnish  a  good 
defense. 2 

§  1493.  But  Bona  Fide  Subscriber  or  Purchaser  of  Shares 
may  Sue  Corporation  for  Re-irabusement.  —  But  while  the 
subscriber  or  purchaser  of  shares  of  stock  which  the  corporation 
has  no  power  to  issue  cannot  be  admitted  to  the  rights  nor  held 
to  the  liabilities  of  a  shareholder,^  yet  it  does  not  follow  that 
he  has  no  remedy  against  the  corporation  which  is  answer- 
able for  the  fraud.  If  he  has  paid  out  money  on  the  faith  of  the 
certificates  being  lawfully  issued,  he  may  maintain  an  action 
against  the  corporation  for  re-imbursement. 


i 


§  1494.  Reason  of  the  Rule.  —  The  rule  rests  upon  the 
principle  that  the  act  of  the  corporation,  through  its  officers,  of 
issuino-  spurious  certificates  of  stock,  when  accepted  and  acted 
upon  by  another  in  good  faith,  estops  the  corporation  from  deny- 
ing its  liability  to  the  bona  fide  taker  of  the  shares,  for  the  loss 
which  he  has  thereby  sustained.  It  proceeds  upon  the  principle 
that  stock  certificates  issued  by  a  corporation  constitute  a  con- 
tinuing affirmation,  by  the  corporation  to  the  public,  that  the 
person  named  therein  is  the  owner  of  the  number  of  shares  of 
the  corporation  therein  stated,  upon  which  an  intended  purchaser 

1  Clark  V.  Turner,  73  Ga.  1.  34  N.  Y.  30;  Titus   v.   Great  Western 

2  McCord  V.  Ohio  &c.  R.  Co.,  13  Ind.  Turnpike  Koad,  61  N.  Y.  237  (spurious 
220.  In  such  a  case  an  averment  in  certificate) ;  "Willis  v.  Fry,  IG  Phila. 
the  answer  of  the  subscriber  to  the  (Pa.)  33;  Kisterbock's  Appeal,  127  Pa. 
general  effect  that  the  overissue  was  St.  601;  s.  c.  14  Am.  St.  Eep.  808; 
fraudulent  has  been  held  insufficient:  24  W.  N.  C.  446;  18  Atl.  Rep.  381. 
the  pleader  should  allege  the  particu-  Compare  Cartwright  v.  Dickinson, 
lar  circumstances  of  the  fraud.     Ibid.  88  Tenn.  476;    s.  c.  7  L.  R.  A.  706;    12 


3  Ante,  §§  1251,  1492.  S.  W.  Rep.  1030. 

<  Schuyler  v.  New  York  &c.  R.   Co., 
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of  such  shares  has  the  right  to  rely,  in  the  absence  of  notice  or 
knowledge  to  the  contrary.^ 

§  1495.  How  Liable  for  Fraudulent  Issues  which  are  not 
Overissues.  —  On  the  ordinary  rule  of  respondeat  superior  ^  a 
corporation  is  liable  to  one  who  has  been  defrauded  by  the  act  of 
its  transfer  clerk  in  issuing  a  certificate  of  its  stock  to  a  fictitious 
person,  and  so  getting  it  in  circulation.^  If  the  certificate  thus 
fraudulently  issued  by  its  agent  does  not  exhaust  its  potential 
stock  and  create  an  overissue,  it  is  bound  to  specifically  perform 
the  representation  thus  made  by  the  certificate  thus  issued,  and 
to  admit  an  innocent  purchaser  to  the  rights  of  a  shareholder.* 

§   1496.   No    Right  to  have  such  Certificates  Cancelled.  — 

Nor  can  the  corporation  maintain  a  suit  in  equity  to  restrain  the 
transfer  of  the  certificate  in  such  a  case  and  compel  its  surrender, 
but  it  will  be  estopped  from  denying  its  validity.^  Even  suppos- 
ing there  may  be,  in  a  given  case,  a  right  of  cancellation,  the 
failure  by  the  corporation  or  its  stockholders  to  take  prompt 
action  to  procure  the  cancellation  of  stock  claimed  to  be  fraud- 
ulently issued,  will  be  deemed  a  ratification  thereof  by  the 
corporation.® 

§  1497.  But  Overissued  Shares  Cancelled  and  Dividends 
Enjoined.  —  But  overissued  shares  being  void,    the    holder  of 

1  Kisterbock's  Appeal,  127  Pa.  St.  oldest  outstandin2;  certificate  of  that 
601;  s.c.  14  Am.  St.  Rep.  8G8;  24  W.  character.     New  York   &c.    R.  Co.  v. 
N.  C.  446:   18  Atl.  Rep.  381;  Keller  v.  Schuyler,  38  Barb.  (N.  Y.)  534. 
Eureka  Brick  Co.,  43  Mo.  App.  84,  87.  ^  Manhattan  Beach  Co.  v.  Harned, 

2  Pos«,  Ch.  137.  23  Blatchf.   (U.  S.)  404;  s.  c.  27  Fed. 

3  Jarvis  V.  Manhattan  Beach  Co.,  6  Rep.  484.  Circumstances  under  whicli 
N.  Y.  Supp.  703;  s.  c.  53  Hun  (N.  Y.),  a  corporation  not  estopped  from  re- 
362.  covering  damages  from  its  own  treas- 

*  Thus,  it  has  been  held  that  where  urer  for  fraudulently  issuing  a  certifl- 

a  corporation  permits  its  agent  to  sell  cate  of  its  stock:  Brooklyn  &c.  R,  Co. 

stock    covered    by    certificates,  when  ».  Strong,  75  N.Y.  591.    Circumstances 

there  is  stock  standing  to  its  credit  under    which    the    defrauded    share- 

sufiicient  to  cover  such  certificates,  it  taker  not  estopped  from  maintaining 

is  bound  to  make  them  good  to  the  a  bill  for  a  rescission:  Snow «.  Weber, 

extent  of  any  shares  owned  by  the  39  Mich.  143. 

company  within  the  limit  of  its  capital  *^  American  Wire-Nail  Co.  v.  Bay- 
stock,  and  such  unsold  shares  should  less  91  Ky.  94;  s.  c.  15  S.  W.  Rep.  10. 
be  applied  to  the  satisfaction   of  the 
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them  cannot  be  admitted  to  the  rights  of  a  shareholder  to  the 
prejudice  of  the  holders  of  genuine  shares,  and  the  latter  may 
have  an  action  in  equity  to  cancel  such  spurious  shares,^  or  to  en- 
join the  corporation  from  paying  dividends  thereon,  or  from  ni.ik- 
ingany  future  dividend  until  it  is  ascertained  who  are  the  genuine 
shareholders.^  The  corporation  is  an  indispensable ^ar^y  to  such 
an  action  for  the  cancellation  of  spurious  shares,^  and  the  same 
may  be  assumed  as  to  such  an  action  for  an  injunction.  Equita- 
ble circumstances  may,  of  course,  intervene  to  prevent  such  a 
cancellation;  and,  as  a  spurious  issue  docs  not  invalidate  the 
original  stock,  the  relief  cannot  extend  so  far  as  the  cancellation 
of  all  the  stock.* 

§  1498.  Distinction  Between  Fraudulent  Overissues  3Iade 
by  an  Ag^ent  for  His  own  Benefit  and  those  Made  by  Him 
while  Acting  for  the  Corporation.  —  Some  have  supposed  that 
there  is  room  for  a  distinction  l)etweenthe  case  where  the  fraud- 
ulent overissue  is  made  by  an  agent  of  the  corporation  —  say  its 
secretary  or  treasurer  —  while  dealing  for  himself,  and  the  case 
where  its  certificates  are  issued  in  the  course  of  the  business  of 
the  corporation.  To  illustrate  a  case  of  the  first  kind,  let  us 
suppose  that  an  officer  issues  a  certificate  to  himself,  or  to  a  con- 
federate in  crime,  and  it  is  passed  to  a  bona  fide  holder,  who 
brings  an  action  for  damages  against  the  corporation.  In  one 
theory,  there  is  no  liability  here,  because  the  act  done  was 
neither  within  the  actual  nor  the  apparent  scope  of  the  agent's 
authority.  According  to  this  view,  the  instrument  being  non- 
negotiable —  and  as  to  this  all  the  authorities  agree  —  the  buyer 
takes  the  title  of  the  seller.^  To  illustrate  a  case  of  the  second 
kind,  let  us  suppose  a  case  where  the  officer  of  the  corporation 
may  himself  be  engaged  in  a  scheme  of  fraud,  where  the  persons 
defrauded   are  dealing  with    the   corporation    through    him,    in 

1  Campbell  v.  Morgan,  4  111.  App.  *  Byers  v.  Rollins,  13  Colo.  22;  s.  c. 
100.  21  Pac.  Bep.  894. 

2  Underwood  v.  New  York  &c.  R.  *  Such  was  the  case  of  Mechanic's 
Co.,  17  How.  Pr.  (N.  Y.)  537.  S.  P.,  Bank  v.  New  York  &c.  R.  Co.,  13  N. 
Carpenter  v.  New  York  &c.  R.  Co.,  5  Y.  599.  (Overruled  on  most  points,  it 
Abb.  Pr.  (N.  Y.)  277.  is  thought,  by  New  York  &c.  R.  Co,  v. 

^  Campbell  v.  ^^lorgan,  supra.  Schuyler,  34  N.  Y.  30.) 
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which  dealing  they  innocently  receive  the  spurious  certificates 
from  him.  In  such  cases  there  is  a  liability  on  the  part  of  the 
c®rporation,  because  corporations  are  liable  as  natural  persons 
are,  for  the  acts  of  their  agents  done  in  the  course  of  their  em- 
ployment, and  within  its  apparent  scope.  Such  was  a  celebrated 
case  in  New  York  where  there  were  many  fraudulent  overissues 
of  the  stock  of  a  railway  company,  by  one  Schuyler,  who  was 
at  once  a  director,  the  president,  and  the  agent  of  the  corpora- 
ti®n  in  the  city  of  New  York  to  effect  transfers  of  its  stock.  In 
this  character  he  had  control  of  its  stock  ledger  and  other  books 
for  a  course  of  years,  during  which  time  he  issued  much  stock, 
genuine  and  spurious.  Finally  he  made  a  confession  to  the 
board  of  directors,  tendering  at  the  same  time  his  resignation. 
It  was  held  that  the  corporation  was  liable  in  damages  to  the 
bona  fide  holders  of  such  spurious  stock  certificates. ^  The  per- 
sons defrauded  by  him  did  not  deal  with  him  personally,  but  they 
dealt  with  him  as  agent  of  the  corporation  ;  in  other  words,  they 
dealt  with  the  corporation  through  him.  In  a  later  case  in  New 
York  the  court  seems  to  have  assumed  that  the  case  just  cited 
overruled  the  case  in  the  same  State  previously  cited,  — at  least 
the  decision  necessarily  involves  that  conclusion ;  ^  and  this  de- 
cision led  two  other  courts  to  decisions  which  some,  proceedino- 
on  this  supposed  distinction,  have  regarded  as  erroneous,  but 
which  the  author  regards  as  sound. ^ 


§  1499.  Illustrations  of  this  Distinction:  Loss  Falling  on  the 
Sharetaker. — This  distinction  is  illustrated  iu'a  case  in  the  Supreme 
Court  of  the  United  States,  where  the  cashier  of  a  national  bank  bor- 
rowed money  of  the  plaintiff  for  his  own  personal  use,  to  secure  which 
he  falsely  represented  to  her  that  he  owned  and  had  transferred  to  her 
a  certificate  of  the  stock  of  the  bank  to  an  amount  equal  to  the  amount 
loaned.  In  pursuance  of  this  representation,  he  dehvered  to  her  a 
certificate,  written  by  him  on  one  of  the  printed  forms  of  certificates  in 
use  by  the  corporation,  which  had  been  signed  in  blank  by  the  president 
and  left  with  him  to   be  used  by  him,  if  necessary,  in  the  president's 

1  New  York  &c.  R.  Co.  t;.   Schuyler,  »  Willis  v.  Fry.  13  Piiila.   (Pa.)  33; 
34  N.  Y.  30.  Tome  v.  Railway  Co.,  39  Md.  36;  s.  c. 

2  Titus  V.  Great  Western  Turnpike  17  Am.  Rep.  540. 
Co.,  61  N.  Y.  237. 
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absence.  This  certificate,  as  thus  filled  out  by  the  cashier,  certified 
that  the  plaintiff  was  the  owner  of  a  certain  number  of  shares  of  the 
capital  stock  of  the  bank,  "  transferable  only  on  the  books  of  the  bank 
on  the  surrender  of  this  certificate."  The  by-laws  of  the  bank  provided 
that  transfers  of  the  stock  of  the  bank  could  only  be  made  on  its  books 
on  the  surrender  of  the  certificates.  The  cashier  did  not  transfer.  The 
cashier  surrendered  no  certificate  to  the  bank,  made  no  transfer  on  the 
books  of  the  bank,  never  repaid  the  money  loaned,  and  became  insolv- 
ent. The  bank  never  ratified  nor  received  any  benefit  from  the  transac- 
tion. It  was  held  that  the  plaintiff  could  not  maintain  an  action  against 
the  bank  to  recover  the  value  of  the  certificate.  In  giving  the  opinion 
of  the  court  Mr.  Justice  Gray  said:  "  The  very  form  of  the  certificate 
was  such  as  to  put  her  upon  her  guard.  She  was  not  applying  to  the 
bank  to  take  stock,  as  an  original  subscriber  or  otherwise ;  but  she  was 
bargaining  with  Robert  B.  Moores  for  stock  which  she  supposed  him  to 
hold  as  his  own.  8he  knew  that  she  had  not  held  or  surrendered  any 
certificate,  and  she  never  asked  to  see  his  certificate  or  a  transfer  thereof 
to  her ;  and  he  in  fact  made  no  surrender  to  the  bank  or  transfer  on 
its  books.  She  relied  on  his  personal  representation,  as  the  party  with 
whom  she  was  dealing,  that  he  had  such  stock ;  and  she  trusted  him  as 
her  agent  to  see  the  proper  transfer  thereof  made  on  the  books  of  the 
bank.  Having  distinct  notice  that  the  surrender  and  transfer  of  a 
former  certificate  were  prerequisites  to  the  lawful  issue  of  a  new  one,  and 
having  accepted  a  certificate  that  she  owned  stock,  without  taking  any 
steps  to  assure  herself  that  the  legal  prerequisites  to  the  validity  of  her 
certificate,  which  were  to  be  fulfilled  by  the  former  owner  and  not  by  the 
bank,  had  been  complied  with,  she  does  not,  as  against  the  bank,  stand 
in  the  position  of  one  who  receives  a  certificate  of  stock  from  the  proper 
officers  without  notice  of  any  facts  impairing  its  vaUdity."  i  -  -  -  - 
In  a  case  in  Pennsylvania  it  appeared  that  A.,  the  president  of  a  street 
railroad  company,  by  fraudulently  representing  to  B.,  his  aunt,  that  a 
loan  of  her  shares  of  the  company's  stock  was  needed  by  the  company, 
induced  her  to  part  with  them.  He  immediately  pledged  them  for  his 
own  debt.  The  company  paid  her  interest  on  the  shares  for  some  time. 
A.  conspired  with  other  officers  of  the  company  to  procure  a  fraudulent 
overissue  of  stock,  some  of  which  he  transferred  to  B.  in  lieu  of  her 
own.  It  was  held  that  this  stock  was  worthless  in  B.'s  hands,  and  that 
as  A.  had  acted,  in  obtaining  her  stock,  as  her  agent,  and  not  as  the 
agent  of  the  company,  the  loss  of  her  stock  must  fall  on  her,  and  not  on 
the  company.^ 

1  Moores  w.  Citizens' National  Bank,  ^  Wright's  Appeal,  99  Pa.  St.  425. 

Ill  U.  S.  156,  165. 
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§  1500.  Doctrine  that  Fraudulent  Certificates  are  not  Mis- 
representations to  the  General  Public. —  In  a  case  where  the 
agent  of  a  corporation  authorized  to  issue  its  certificate  of  shares 
made  a  fraudulent  overissue  and  imposed  the  fraudulent  certifi- 
cates through  the  colkision  of  a  third  person  upon  an  innocent 
public,  the  Court  of  Appeals  of  New  York  held  that  the  corpo- 
ration was   not  answerable  to  the  members  of   the  public  thus 
defrauded  for  the  reason  (among  others)  that  the  case  fell  within 
the  maxim  relating  to  the  law  of  estoppel  that  an  admission  or 
representation  is  no  estoppel  in  favor  of  a  stranger  to  whom  it 
Is  not  made  and  whose  conduct  it  is  not  expressly  designed  to 
influence.     This  is  indeed  the  general  principle;  ^  and  the  court, 
in  applying  it  to  the  case  of  a  fraudulent  overissue  of  stock 
certificates,  said,  in  its  opinion  given  by  Corastock,  J.  :  *'  The 
result  is,  that  before  the  principles  of  estoppel  can  be  applied  to 
this  controversy,  it  must  be  asserted  and  proved  that  a  certificate 
of  stock,  differing  from  all  other  modes  and  forms  of  obligation 
used  in  the  transactions  of  men,  contains  within  itself  a  repre- 
sentation or  admission  of  facts  which  any  dealer  however  remote 
from  the  original  parties,  may  accept  as  addressed  to  himself 
and  intended  to  influence  his  conduct.     For  such  a  doctrine  no 
authority  has  been  cited,  and  it  has  no  foundation  in  any  princi- 
ple hitherto  recognized."  2     Notwithstanding  this  language  it  is 
believed  that  the  courts  have  gone  far  enough  to  establish  a  rule 
precisely  the  contrary  to  that  which  the  learned  judge  asserts  and 
that  among  these  courts  is  the  Court  of  Appeals  of  New  York  in 
later   cases.     That    court   has    held,    in   respect   of  fraudulent 
representations  made  by  merchants  to  mercantile  agencies  re- 
specting their  solvency,  whereby  members  of  the  public  generally 
have  been  influenced  to  give  credit  to  such  merchants   to  their 
injury,  that  the  mercantile  agencies  have  become  such  well  recog- 
nized instruments  of  commerce  that  the  courts  will  take  judicial 
notice  of  the  fact,  well  known  by  the  whole  business  community 
throughout  the  country,  that  their  principal  office  is  to  collect 

1  Pennellv.Hinman,  7Barb.  (N.Y.)  son   v.    BrinkerhofC,    3    Johns.    Cas. 

644;  Reynolds   v.   Lounsbury,  6    Hill  (N.  Y.)  101. 

(N.  Y.),  534;    Bezell  v.   Odell,   3  Id.  2  Mechanics' Bank  v.  New  York  &c. 

215;  s.   c.   38    Am.    Dec.   628;    Jack-  E.  Co.,  13  N.  Y.  599,  638;    reversing 
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information  concerning  the  financial  standing  of  merchants  and 
other  businessmen,  which  they  communicate  upon  request  to  other 
merchants  or  business  men  who  may  have  occasion  to  extend 
credit  to  a  customer.^  That  court  and  other  courts  have  also 
held  it  to  be  a  sound  proposition  that,  since  a  merchant  or  busi- 
ness man  who  makes  statements  to  such  a  mercantile  a2:ency 
touching  his  financial  standing,  does  so  with  the  knowledge  that 
the  parties  for  which  the  agency  obtains  this  information  is  to 
communicate  it  to  other  merchants  and  business  men  from  which 
the  former  may  solicit  credit,  the  merchant  so  giving  the  infor- 
mation to  the  agency  occupies  precisely  the  same  position  in  law 
towards  any  one  who  is  deceived  thereby  into  giving  him  credit, 
as  though  he  had  made  the  communication  to  the  other  merchant 
direct.-  And  this  holding  is  but  the  application  of  the  general 
rule  laid  down  and  applied  in  man}'  other  cases,  which  is,  that  a 
person  who  makes  a  false  statement  for  the  purpose  of  deceiving 
and  entrapping  any  one  of  a  particular  class  of  persons  whom  it 
may  catch,  is  responsible  for  the  consequences  of  such  false 
statement  to  any  one  whom  it  does  chance  to  catch. ^  If  then 
the  agent  of  a  corporation  empowered  to  make  representations 
upon  a  given  subject,  makes,  for  the  purpose  of  effecting  some 
purpose  of  his  own,  a  false  representation  upon  that  subject, 
which  false  representation  assumes  the  form  of  a  written 
obligation  of  the  corporation,  such  as,  by  the  known  course  of 
business  when  indorsed  in  a  certain  way,  circulates  in  the 
markets  of  the  world  from  hand  to  hand  upon  the  faith  of 
the  signature  of  such  agent  of  the  corporation,  no  principle 
is  perceived  why  such  a  paper  should  not  be  deemed  a  false 
representation  made  by  such  agent  to  any  member  of  the 
public  who  may  chance  to  be  injured  thereby.     It  is   believed 

1  Eaton  &c.  Co.  v.  Avery,  83  N.  Y.  Cas.  783;  s.  c.  6  Jar.  (x.  s.)  543;  Barth- 
31;  «.  c.  38  Am.  Rep.  389.  olomewo.  Bentley,  15  Oh.  659;  s.  c  45 

2  Eaton  &c.  Co.  v.  Avery,  supra;  Am.  Dec.  590;  Cazeaux  v.  Mali,  25 
Genesee  Co.  Savings  Bank  17.  Michigan  Barb.  (N.  Y.)  578,  583;  Cross  v. 
Barge  Co.,  52  Mich.  164;  Lindauer  u.  Sackett,  2  Bosw.  (N.  Y.)  618;  Clarke 
Hay,  61  la.  664;  Holmes  v.  Harring-  v.  Dickson,  6  C.  B.  (n.  s.),  453;  Bed- 
ton,  20  Mo.  App.  661,  669.  ford  v.  Bagshaw,  4  Hurl.  &  N.    538; 

3  Ayre'B  Case,  25  Bevan,  513;  s.  c.  29  L.J.  (Exch.)  59;  Scott  v. 
Wontner  r.  Shairp,  4  C.  B.  404;  Dixon,  29  L.  J.  (Exch  ),  62  n;  Morgan 
Davidson  v.   Tulloch,  1  Macq.  H.  L.  v.  Skiddy,  62  N.  Y.  319;  ante,  §  1472. 
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that  the  rule  in  respect  of  the  rights  of  subsequent  pur- 
chasers in  good  faith  of  flauclulently  issued  shares  is  now  set- 
tled in  conformity  with  tliis  principle,  not  only  in  New  York/ 
but  elsewhere,  that  a  certificate  of  corporate  stock  being  a  con- 
tinuing affirmation  by  the  corporation  to  the  commercial  world 
that  the  person  named  therein  is  entitled  to  the  number  of  shares 
of  stock  of  the  company  therein  named,  if  it  has  been  issued  in 
fraud  of  the  rights  of  the  corporation  by  its  agent  authorized  to 
issue  shares,  the  corporation  must  make  it  good  either  by  wav 
of  specific  performance  or  damages,  accordingly  as  it  was  an 
issue  within  the  powers  of  the  corporation  or  an  overissue  beyond 
its  powers. 2 

§  1501.  Comments   on    the    Mechanics'   Bank   Case.  —  The 

Court  of  Appeals  of  New  York  in  the  celebrated  case  alluded  to  in  the 
preceding  paragraph,  involving  an  overissue  of  certificates  of  shares 
in  a  railway  corporation,  historicaDy  known  as  the  "  Schulyer  frauds," 
in  an  opinion  on  this  question  by  Comstock,  .J.,  stated  their  conclusions 
as  follows:  "  1.  The  certificate  was  void  in  the  hands  of  Kyle,  the  first 
holder,  because  it  was  fraudulently  issued  and  he  paid  nothing  for  it. 
2.  It  was  also  void  in  his  hands,  because  issued  by  an  agent  without 
authority,  there  being  no  surrender  of  a  previous  certificate,  and  no 
transfer  to  him  on  the  books  of  actual  stock,  and  this  want  of  authority 
was  known  to  him.  3.  It  was  void  because  the  stock  it  professed  to 
represent  had  no  existence,  and  could  not  exist  under  the  charter  of  the 
company,  all  the  powers  of  the  corporation  in  the  creation  and  issue  of 
stock  being  exhausted.  In  respect  to  the  conclusion  last  mentioned,  it 
must  be,  and  I  think  is  conceded,  as  a  further  result,  that  the  certificate 
is  void  under  all  possible  circumstances,  so  that  no  person,  in  whatever 
situation,  can  claim  under  it  the  rights  of  a  stockholder,  or  damages, 
on  the  ground  of  a  refusal  to  admit  him  to  such  rights.  As  the  law 
will  not  require  the  defendant  to  violate  its  charter  by  creating  an  ex- 
cess of  stock  to  supply  this  spurious  certificate,  so  it  will  not  punish  it 
in  damages  for  refusing  simply  to  be  guilty  of  such  violation?  I  con- 
sider this  result  so  necessary,  and  so  evident  as  not  to  require  further 
discussion."  ^ 

J  New  York  &c.  E.  Co.  v.  Schuyler,  91  Ky.  94;  s.  c.  12  Ky.  L.  Rep.  694;   15 

84  N.  Y.  30,— which  case  must  be  re-  S.  W.  Rep.  10. 
garded  as  overruling  in  large  part  at  ^  ggg  post,  §  1504. 

least,  the  case  of  Mechanics'  Bank  v.  ^  Mech.  Bank  v.  New  York  &c.  E. 

New  York  &c.  R.  Co.,  13  N.  Y.  599;  Co.,  13  N.  Y.  599,  620. 
American   Wire-Nail  Co.  v.  Bayless, 
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This  case  is  one  of  man3'  cases  relating  to  the  lav/  of  corporations 
which  illustrates  the  naked  injustice  involved  in  the  conclusions  of  courts 
which  have  attempted  to  proceed  in  determining  the  liabilities  of  these 
artificial  bodies  upon  technical  lines  of  reasoning.  In  the  particular  case 
the  corporation  had  appointed  .Schuyler  its  agent  to  issue  new  certifi- 
cates of  shares  of  its  capital  stock,  upon  the  surrender  by  transferees 
of  old  certificates.  It  had,  therefore,  clothed  him  T^^th  the  power  to 
send  out  to  the  public  and  to  place  upon  the  markets  of  the  world,  cer- 
tificates of  its  shares  of  capital  stock  entirely  genuine  so  far  as  the 
public  could  have  any  means  of  discovering,  without  suspecting  fraud 
where  all  seemed  fair  and  honest,  and  going  into  an  investigation  of  the 
actual  amount  of  shares  of  the  stock  of  the  companj'  which  had  been 
issued,  —  a  thing  so  entirely  impracticable  that  the  public  could  not  be 
expected  to  stand  under  the  burden  of  so  doing.  Having  thus  placed 
in  his  hands  the  power,  acting  in  its  name  with  the  full  semblance  of 
authority,  and  doing  acts  having  precisely  the  same  appearance,  so  far 
as  the  public  could  see  or  know,  as  the  acts  which  it  authorized  him  to 
do,  — the  decision  enables  it  to  repudiate  such  of  his  acts  as  are  fraud- 
ulent, while  taking  to  itself  the  advantage  of  such  of  them  as  are  gen- 
uine, and  of  casting  upon  the  innocent  public  the  obligation  of  standing 
as  a  guarantor  of  the  frauds  of  its  own  agent.  Under  the  rule  laid 
down  by  this  decision,  the  public  have  absolutely  no  means  of  protec- 
tion against  frauds  of  this  kind  ;  but  if  they  deal  in  shares  of  corpora- 
tions at  all,  they  assume  the  risk  of  the  honesty  of  the  agent  of  the 
corporation  by  whom  they  are  issued,  without  having  the  power  to 
appoint  the  agent  and  without  having  any  superintendence  over  his 
conduct.  A  decision  so  monstrously  unjust  could  onl}-  be  reached  as 
the  conclusion  of  judges  who  have  ascended  the  bench  after  a  life-time 
of  professional  activity  in  a  calling  where  the  habit  of  defending  in- 
justice as  well  as  upholding  justice  has  rendered  their  consciences 
callous  and  indifferent  to  the  moral  results  of  their  actions. 

The  decision  is  not  only  thus  ])aldly  and  palpably  unjust,  but  it  is 
contrary  to  both  principle  and  to  the  best  modern  authority.  It  reaches 
the  wild  length  of  holding  that,  whenever  the  agent  of  a  corporation, 
acting  within  the  apparent  scope  of  his  authority,  commits  a  wrong  ui)on 
innocent  third  persons  dealing  with  the  corporation  or  in  its  securities, 
the  corporation  is  not  answerable  unless  the  doing  of  the  act  in  which 
the  wrong  was  involved  was  itself  within  the  charter  power  of  the  corpo- 
ration. Such  a  conclusion  proves  too  much,  because  it  proves  that  no 
corporation  has  the  power  to  commit  any  tort  whatever,  since  no  corpo- 
ration is  clothed  by  the  government,  in  its  charter,  governing  statute,  or 
other  constating  instrument,  with  any  such  power.  If  the  committing 
of  a  fraud  of  this  kind  is  ultra  vires,  upon  parallel  lines  of  reasoning 
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the  committing  of  an  assault  and  battery  or  the  publishing  of  a  libel 
must  be  held  to  be  ultra  vires,  because  the  corporation  is  clothed  with 
no  power  to  do  any  of  these  acts,  and  therefore  a  multitude  of  decis- 
ions which  hold  that  corporations  may  be  responsible  for  torts  sim- 
pliciter  are  overthrown.^ 

The  decision  is  contrary  to  the  policy  which  should  govern  the  de- 
cision of  questions  of  this  kind  in  a  commercial  community.  The  ques- 
tion itself  is  one  of  extreme  simplicity.  A  body  of  men  join  together 
and  organize  a  corporation.  These  men  create  an  agent  to  do  certain 
things.  It  is  their  duty  to  put  an  honest  man  in  that  position  of  trust 
and  to  superintend  hira  and  watch  him.  The  public  have  no  part  in 
appointing  him,  nor  can  they  superintend  him  or  watch  him.  Acting 
within  the  apparent  scope  of  this  agency,  doing  to  all  appearances  pre- 
cisel}'^  what  they  have  authorized  him  to  do,  he  defrauds  the  innocent 
public  and  gets  the  money  of  innocent  strangers.  Upon  every  principle 
of  sound  commercial  policy,  because  sound  commercial  policy  is  founded 
upon  enlarged  views  of  right  and  justice,  these  shareholders,  and  not 
the  innocent  public,  ought  to  be  answerable  for  the  frauds  of  their 
agent.  Again,  shares  of  corporate  stock  have  become  the  subject  of 
constant  transfer,  as  much  so  as  negotiable  bonds,  and  therefore  con- 
siderations of  commercial  safety  and  convenience  would  dictate  that  in 
case  of  a  fraudulent  overissue,  the  maxim  should  apply,  as  against  the 
corporation  by  whose  agent  the  fraud  was  committed,  that  where  one 
of  two  innocent  persons  must  suffer  for  the  wrong  of  a  third  person,  the 
loss  shall  rather  fall  upon  the  party  who  clothed  such  third  person  with 
the  power  to  commit  the  wrong 

The  sound  \'iew  upon  a  question  of  this  kind  would  seem  to  be  that 
which  holds  a  corporation,  like  any  other  principal,  liable  for  the  con- 
sequences of  a  misrepresentation  made  by  its  agent  who  is  by  it  empow- 
ered to  make  representations  upon  a  given  subject.  There  is  both 
reason  and  authority  for  holding  that,  if  a  corporation  appoints  an  agent 
and  clothes  him  with  the  power  of  doing  certain  things  or  transacting 
certain  business  which  requires  him  to  make  certain  representations, 
and  in  the  apparent  exercise  of  this  power,  he  makes  misrepresentations, 
the  corporation  will  be  liable  for  damages  to  the  person  injured. ^  Now 
a  fraudulent  and  ultra  vires  issue  of  certificates  of  corporate  stock,  by 
an  agent  of  the  corporation  who  is  authorized  generally  to  issue  certifl- 
cates  of  this  stock,  goes  before  the  pubUc  as  a  representation  by  an 
authorized  agent  of  the  corporation  that  the  certificate  is  genuine. 
Upon  what  principle  can  the  corporation  appoint  this  agent  to  make 
such  representations  to  the  public,  and  then  escape  liability  to  an  inno- 

1  Post,  Ch.  137.  et  seq.  2  pggt^  Cfa.  130. 

1160  »si. 


EFFECT  OF  FRAUD.     [2  Thomp.  Corp.  §  1502. 

cent  member  of  the  public  for  his  representations  so  made  when  they 
are  false  ?  But  it  seems  scarcel}'  necessary  to  pursue  this  celebrated 
decision  further,  for  it  seems  to  have  been  overthrown,  in  most  of  its 
conclusions,  not  only  in  New  York,  but  in  most  other  American  juiis- 
dictions,  as  elsewhere  shown  in  this  article.^ 

§  1502.  Purchaser  not  Innocent  where  Circumstances  put 
Him  on  Inquiry.  —  On  general  principles,  one  who  neglects  the 
obvious  means  of  knowledge,  and  neglects  to  follow  up  circum- 
stances which  are  sulBScient  to  put  an  ordinarily  careful  and 
prudent  man  on  inquiry,  will  not  stand  in  the  category  of  inno- 
cent purchasers,  within  the  meaning  of  the  principle  here  in- 
voked.^ When,  therefore,  it  appeared  that,  at  the  time  of  the 
purchase  of  the  certificate  by  plaintiffs,  it  was  well  known  that 
the  principal  defendants  were  the  managers  and  directors,  and 
had  been  such  managers  and  directors  since  the  corporation's 


1  The  doctrine  that  the  corporation 
will  be  liable  for  the  damages  sus- 
tained by  one  who  has  been  injured  by 
a  fraudulent  overissue  of  certificates 
of  shares  of  its  corporate  stock,  made 
by  its  agent  having  power  to  issue 
such  certificates,  on  the  principle  of 
his  having  sustained  a  loss  in  conse- 
quence of  the  misrepresentation  of 
the  agent  of  the  corporation,  as  em- 
bodied in  the  fraudulent  certificate  so 
issued  by  him,  is  denied  in  the  case 
upon  which  these  comments  are  made, 
in  the  following  reasoning  by  Com- 
stock,  J.:  "  All  that  can  he  said  in 
behalf  of  the  plaintifEs  is,  that  the  cer- 
tificate itself  implied  a  representation 
or  assurance  that  it  was  issued  witliin 
the  power;  in  other  words,  that  the 
conditions  on  which  the  power  de- 
pended had  been  fulfilled.  Even  this 
representation,  when  closely  scanned, 
was  no  more  than  an  inference  of 
the  dealer  that,  as  the  agent  had  no 
authority  to  certify  except  under  con- 
ditions, those  had  been  in  fact  per- 
formed. But  the  conclusive  answer 
is,  that  the  defendant  never  author- 
ized any  such  representations.     To  say 


that  it  had,  would  be  simply  saying 
that  it  authorized  the  certificate, 
because  the  representation  was  con- 
tained in  that,  and  existed  nowhere 
else;  and  this  would  be  assuming  the 
very  point  in  dispute.  The  represen- 
tation or  assurance,  therefore,  if  such 
we  call  it,  was  the  unauthorized  act  of 
the  agent.  Upon  this  the  plaintiffs 
naturally  no  doubt  relied;  and  so 
doubtless  the  dealer  did  upon  the  bill 
of  lading  in  Grant  v.  Norway,  10  Com. 
Bench,  665,  which  contained  an  ex- 
press declaration  that  the  goods  were 
shipped.  The  precise  difficulty  is  that 
they  relied  upon  the  appearance  which 
the  agent  gave  to  the  act,  and  by  that 
they  were  deceived.  They  were  under 
no  deception  as  to  the  power  in  its 
real  or  apparent  scope.  Testing  the 
question  by  any  rule  of  agency  with 
which  I  am  acquainted,  the  defendant 
was  not  bound  by  the  transaction." 
Mech.  Bk.  v.  N.  Y.  &c.  R.  Co.,  13  N.  Y. 
599,  636. 

2  Ante,  §  1371  et  seq.  This,  with- 
out any  controversy,  is  the  doctrine  as 
to  who  is,  and  who  is  not,  an  innocent 
purchaser.     Post,  §  1680,  et  seq. 
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organization,  and  that  the  plaintiffs  purchased  with  knowledge  of 
such  facts,  and  of  the  further  fact  that  under  the  law  none  but 
stockholders  could  be  directors  of  a  corporation,  and  that  the 
certificate  which  they  purchased  was  not  under  the  seal  of  the 
company,  and  was  not  signed  by  its  president,  was  a  state- 
ment by  the  secretary  that  the  person  named  therein  would  be 
entitled  to  a  certain  number  of  shares  when  issued,  —  it  was  held 
that  the  plaintiffs  were  put  upon  inquiry ;  that  a  reasonable  inquiry 
would  have  disclosed  the  condition  of  affairs  as  shown  by  the 
books  of  the  corporation  ;  and  that,  under  this  aspect  of  the 
case,  plaintiffs  were  not  entitled  to  a  decree  of  cancellation. ^ 

§  1503.  May  have  an  Action  against  the  Officer  Guilty  of 
the  Fraud. —  If,  after  all  the  stock  which  the  corporation  is 
entitled  to  issue  has  been  issued  and  taken  by  the  public,  the 
directors  fraudulently  issue  further  shares  and  put  them  upon 
the  market  as  shares  lawfully  issued,  and  they  are  purchased  by 
any  one  on  the  faith  that  they  are  lawfully  issued,  he  may,  in 
an  action  at  law  against  the  directors  guilty  of  the  fraud,  recover 
the  damages  he  has  thus  sustained. ^  If  in  such  an  action  the 
plaintiff  show  that  the  certificates  of  the  stock  which  he  purchased 
were  issued  after  all  the  stock  which  the  company  had  the  lawful 
right  to  issue  had  been  taken,  and  there  was  no  evidence  that  any 
stock  had  been  surrendered,  he  has  made  out  &  prima  facie  case 
against  the  directors.^  The  burden  is  then  cast  upon  the  de- 
fendants to  show  that  the  plaintiff's  certificates  were  issued  upon 
the  surrender  or  upon  the  transfer  of  genuine  stock ;  and  they 
do  not  do  this  by  merely  showing  that,  prior  to  the  time  when 
the  plaintiff  purchased  his  stock,  there  were  frequent  surrenders 
or  reissues  of  stock  ;  because  it  might  well  be  that  all  such  sur- 
renders and  reissues  were  surrenders  and  reissues  of  the  bosfus 
stock.*     Upon  principles   elsewhere   discussed,  it  is  not  neces- 

1  Byers  v.  Rollins,  13  Colo.  22;  s.  c.  dividually  liable,  in  an  action  of 
21  Pac.  Rep.  894.  deceit,  to  purchasers  of  such  securi- 

2  BrufE  w.  Mali,  36  N.Y.  200;  Shot-  ties  who  are  thereby  injured,  see 
well  V.  Mali,  38  Barb.  (N.  Y.)  445;  Clark  u.  Edgar,  12  Mo.  App.  345;  s.c. 
Cazeaux  v.  Mali,  25  Barb.  (N.  Y.)  678.  84  Mo.  106;  Shotwell  v.  Mali,  38  Barb, 
That  directors  of  a  corporation,  who  (N.  Y.)  445. 

put  on  the  market  false  securities  in  .3  BrufE  v.  Mali,  supra. 

the  name   of  the  corporation,  are  in-  ■•  Ibid, 

1162  V 


EFFECT  OF  FRAUD.      [2  Tliomp.  Corp.  §  1504. 

sary,  in  order  to  sustain  such  an  action,  that  the  purchaser  of 
such  stock  should  have  purchased  it  from  the  company  or  from 
the  defendants;  he  may  maintain  the  action  although  he  pur- 
chased it  in  the  market  from  other  persons.^ 

§  1504.  The  Same  Subject. — In  accordance  with  this  prin- 
ciple it  has  been  held  that  one  who  has  sustained  damage  in 
consequence  of  having  purchased  shares  of  the  stock  of  a  com- 
pany which  had  been  fraudulently  issued  by  its  directors  after 
all  the  authorized  stock  had  been  subscribed  for,  might  maintain 
an  action  against  the  directors  for  the  injury,  although  he  did 
not  buy  the  stock  of  the  company  or  of  the  defendants.  The 
false  certificates  were  sent  forth  by  the  defendants  and  thrown 
on  the  market  by  them,  in  the  view  of  established  and  well 
known  commercial  usages.  "  They  authenticated  them  —  falsely 
and  fraudulently  attested  them  as  genuine.  They  bore  on  their 
face  such  false  attestation,  which  was  equivalent  to  an  assertion 
on  their  part  to  all  persons  who  should  purchase  or  to  whom  they 
should  be  offered,  that  they  were  genuine.  In  this  way  they 
invited  confidence  and  induced  trade.  These  acts  were  done 
with  intent  to  defraud  any  and  all  purchasers,  well  knowing  that 
every  person  to  whose  hands  these  false  certificates  should  come 
by  fair  purchase  might  be  injured.  Therefore,  having  authen- 
ticated and  issued  these  certificates  for  the  purpose  of  defraud- 
ing, the  defendants  should  be  held  liable  to  any  one  sustaining 
damage  by  purchasing  on  the  faith  of  their  genuineness.  In  this 
view  the  defendants  are  to  be  considered  as  acting  directlj'-  upon 
and  influencing  the  purchaser  ;  and,  of  course,  liable,  as  every 
tort-feasor  is,  for  the  damages  occasioned  by  their  wrongful  act."- 
In  a  recent  English  case  the  plaintiff  contracted  to  make  a  rail- 
way, and  did  work  for  which,  the  company  being  unable  to  pay 
cash,  a  contract  was  made  whereby  plaintiff  agreed  to  accept 
debenture  stock   in    lieu   thereof.     The  defendants,  who   were 

1  Ibid.  But  see  Peek  v.  Gurney,  Shotwell  v.  Mali,  38  Barb.  (N.  Y.)  445 
L.  R.  6  H,  L.  377.  Evidence  insufH-  (overruling  Seizer  v.  Mali,  32  Barb, 
cient  to  sustain  the  charge  of  a  ("N.  Y.)  76,  which  was  subsequentlj- 
fraudulent  overissue :  Smock  ?;.  Hen-  reversed,  and  the  judgment  of  the 
derson,  1  Wilson  (Tnd.),  241,  special  term  affirmed;    41  N.  Y.  619)  ; 

2  BrufE  V.  Mali,  36  N.  Y.  200,  204;  Cazeaux  v.  Mali,  25  Barb.  (N.  Y.) 
ante,  §   1500.    To  the   same  effect  is  578. 
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directors  of  the  company,  thereupon  issued  to  the  plaintiff  cer- 
tificates, signed  by  two  of  the  defendants,  for  the  agreed  amount 
of  debenture  stock.  At  that  time,  although  unknown  to  the 
defendants,  all  the  debenture  stock  which  the  company  was  en- 
titled to  issue  had  been  issued,  and  consequently  what  plaintiff 
had  received  was  an  over-issue  and  valueless.  The  company 
went  into  liquidation,  but  its  valid  debenture  stock  retained  its 
par  value.  It  was  held,  in  an  action  to  make  the  defendants 
personally  liable  for  the  amount  of  debenture  stock  which 
should  have  been  issued  to  the  plaintiff  under  the  agreement,  that 
the  defendants  were  liable  ou  their  implied  representation  that 
they  had  authority  to  issue  valid  stock  which  would  be  a  good 
security  ;  and  that,  under  the  circumstances,  the  damages  were 
the  nominal  amount  of  stock  that  the  plaintiff  should  have 
received  under  the  agreement. i 

§  1505 .  Plaintiff  must  have  Acted  on  the  Faith  of  the  Rep- 
resentations.—  But  the  plaintiff  cannot  in  any  case  recover, 
where  his  proof  falls  short  of  showing  that  he  was  in  fact  de- 
ceived by  the  representations  made.^  This  is  a  general  rule 
in  the  law  of  fraud. ^  Where  it  appears  that  the  plaintiff  at 
the  time  of  purchasing  the  stock  had  true  information  of  the 
matters  concerning  which  the  fraudulent  representations  were 
made  by  the  directors,  he  can  not  sustain  the  action;  for  in  such 
a  case  it  does  not  appear  that  he  was  misled  by  their  fraud.* 

§  1506.  Remedy  of  the  Corporation  against  Its  Agents  for 
the  Damages  thereby  Sustained  by  It. —  The  corporation  has 
remedies,  both  at  law  and  in  equity,  to  recover  from  its  agent 
by  whom  the  fraud  was  committed,  the  damages  which  it  there- 
by sustained.     It  has  been  held  that  a  corporation  whose  treas- 

1  Firbank  v.  Humphreys,  18  Q.  B.  the  plaintiff  and  the  secretary.    Bau- 

Div.  54;  s.  c.  56   L.   J.   (Q.  B.)  57;  56  man  v.  Bowles,  51  III.  380. 
L.  T.    (n.  s.)  36;    35   Week.   Rep.  92.  2  Eaglesfield    v.     Londonderry,    4 

In  an  action  ou  the  case  for  a  fraud-  Ch.  Div.  693;  Priest  v.   VThite,  89  Mo. 

ulent  sale  of  stock,  brought  against  609. 

the    self-styled     president    and    the  »  Dunn  «.  White,  61  Mo.  186;  are<«, 

secretary  of   a  fictitious  joint-stock  §§  1384,  1476. 
company,  —  it  is    not    necessary    to  *  Priest  v.  White,  supra. 

show  any  privity  of  contract  between 
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urer  fraudulently  issues  and  circulates  stock  which  becomes  so 
intermingled  with  the  genuine  stock  as  to  be  indistinguishable 
therefrom,  and  appropriates  the  proceeds  to  his  own  use,  may 
recover  the  moneys  from  the  treasurer  in  an  action  of  general 
assumpsit;  and  the  treasurer  cannot  defend  on  the  ground  that 
the  certificates  which  he  thus  fraudulently  issued  were  illeo-al  and 
void.i  Where  the  fraudulent  certificates  which  the  authorized 
agent  of  the  corporation  has  put  forth  are  binding  upon  the  cor- 
poration, it  is  entitled  to  maintain  a  suit  in  equity  against  the 
agent  for  a  discovery  and  account  of  the  moneys  "which  he  has 
received  through  the  negotiation  of  such  fraudulent  certificates, 
and  for  a  recovery  of  the  same.  Such  an  action,  it  has  been 
held,  proceeds  upon  the  implied  contract  which  binds  every 
agent  to  keep  his  principal  indemnified;  upon  the  right  which 
every  party  entitled  to  be  indemnified  has  for  relief  against  the 
anticipated  consequences  of  the  liability  after  it  has  occuiTed 
but  before  it  has  been  consummated  against  him,  by  a  recovery 
at  law  or  in  equity  ;  and  also  in  view  of  the  extent  and  complex- 
ity of  the  claim  where  many  such  fraudulent  certificates  have 
been  negotiated. ^  The  jurisdiction  of  a  court  of  equity  in  such 
a  case  is,  therefore,  supported  on  the  ground  of  the  want  of  an 
adequate  remedy  at  law,^  of  the  right  of  a  principal  to  an  account- 
ing by  his  agent,*  upon  the  ground  of  trust  ^  and  also  on  the 
ground  of  fraud.^ 

1  Rutland  R.  Co.  u.  Haven,  62  Vt.  39;  ^  gee  upon  the  general  doctrlce 
19  Atl.  769.  See  also  East  New  York  that  equity  relieves  upon  this  ground, 
&c.  R.  Co.  O.Elmore,  5  Hun  (X.Y.),  214.  Boyce  u.  Grundy,  3  Pet.   (U.  S.)  215; 

2  Bank  of  Kentucky  v.  Schuylkill  New  London  Bank  ».  Lee,  1  Conn.  112; 
Bank,  1  Park.  Sel.  Cas.  (N.  Y.)  180,  s.  c.  27  Am.  Dec.  713;  American  Ins. 
216-218.  The  court  proceed  upon  the  Co.  v.  Eisk,  1  Paige  (N.  Y.),  90;  Wam- 
doctrine  laid  down  in  Renelaugh  v.  burzee  v.  Kennedy,  4  Desau.  481; 
Hayes,  1  Veru.  189,  to  the  effect  that  Weymouth  v.  Boyer,  1  Ves.  416. 
equity  will  give  relief  to  a  covenantee  *  For  this  doctrine  see  McKenzie 
agaiust  his  covenantor  in  the  case  Of  ■».  Johnson,  4  Madd.  198;  Mas-eyw. 
an  express  covenant  of  indemnity  even  Banner,  Id.  416;  and  compare  King  v. 
before  the  covenantee  has  been  com-  Rossett,  2  You.  &  J.  33. 

pelted  to  pay  the  money  against  which  ^  Hovenden  on  Frauds,    Sec.    162. 

he  is  by  the  covenant   indemnified,  ^  Burrowes  v.  Lock,  10  Ves.  470; 

especially  when  the  taking  of  long  and  Green  v.  Barrett,  1  Sim.  45;  Blain  v_ 

intricate  accounts  is  involved.      See  Agar,  1  Sim.  37;    Colt  t?.  WooUaston, 

also  Flight  v.  Cook,  2  Ves.   Sr.    619;  2  P.  Wms.  154. 
Baker  v.  Shelbury,  1  Cas.  in  Chan.    70. 

1165 


2  Thorap.  Corp.]     the  contract  of  subscription. 


CHAPTER    XXY. 


THE  SURRENDER  OF  SHARES  AND  RELEASE  OF  SHAREHOLDERS. 


Section 

1511.  Subscriber  cannot  withdraw  at 

pleasure. 

1512.  Nor  can  the  corporation  release 

him. 

1513.  Invalidity  of  extrinsic  and  col- 

lateral  agreements  releasing 
shareholders. 

1514.  Such  a  release  not  good  as  be- 

tween the  corporation  and  the 

subscriber. 
But    personal     agreements     by 

promoters,  directors,  or  other 

shareholders    to    repurchase 

are  valid. 
No     right     of     withdrawal    as 

against  existing  subscribers. 
Nor  as  against  creditors. 
Further  on  this  subject. 
English  holdings  on  this  subject. 
Further  of  the  English  decisions. 
1621.  No  power  in  directors  to  accept 

surrender     unless    expressly 

granted. 
Directors  may  not  delegate  the 

power. 
Cases  illustrative  of  the  English 

doctrine. 
1524.  What  cancellations  good  as  to 

future  creditors. 
Further  of  this  subject. 
No  rescission  after  insolvency. 
Release  or  modification  of  con- 
ditional subscriptions. 
Where     the      company    makes 

radical  changes  in  the  original 

project. 
Refusal  to  be  a  shareholder   at 

all. 
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1515. 


1516. 

1517. 
1518. 
1519. 
1520. 


1522. 


1523. 


1525. 
1526. 
1527. 

1528. 


1529. 


Section 

1530.  Releasing     shareholder    whose 

name  is  not  on  the  register. 

1531.  Release  of  unallotted  shares. 

1532.  Where  there  is  power  to  "  alter, 

rescind  or  abandon  contract." 

1533.  Where  directors  have  no  express 

power  to  accept  surrender. 

1534.  Influence  of  the  equitable  doc- 

trine of  laches. 

1535.  Effect  of  the  company  taking  the 

shares    back    and  re-issuing 
them. 

1536.  No    division    of    the   corporate 

property  among  shareholders 
before  dissolution. 

1537.  Release  where  there  has  been  a 

transfer  of  shares. 

1538.  Release  by  act  of  the  creditor. 

1539.  When  release  of  one  stockholder 

by  a  creditor  no  release  of  the 
others. 

1540.  Revocation  by  fault  or  neglect 

of  commissioners. 

1541.  Refusal   by  the  corporation   to 

receive  the  subscription. 

1542.  Refusal  to  sign  articles  of  asso- 

ciation after  signing  prelimi- 
nary contract. 

1543.  The    English  doctrine  on  this 

subject. 

1544.  Erasure  or  revocation  of  the  sub- 

scription before  delivery. 

1545.  Whether  a  release  of  one  sub- 

scriber discharges  other  sub- 
scribers. 

1546.  Fraudulent  withdrawal  of  pre- 

mium notes  given  to  mutual 
insurance  company. 
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Sectiox 

1 547.  Withdrawal  of  members  of  build- 

ing and  mutual  fund  associa- 
tions. 

1548.  Corporation  cannot  relieve  sub- 

scriber    by     purchasing    his 
shares. 

1549.  Illustration. 

1550.  Collusive  forfeitures. 

1551.  American    judicial    expressions 

on  this  subject. 

1552.  A   distinctive   doctrine    on  this 

subject  in  England. 


Section 

1553.  But  ftona^de  compromises  with 

shareholders  are  valid. 

1554.  No  power  to  cancel  valid  for- 

feitures. 

1555.  Valid    cancellation    on    invalid 

grounds. 

1556.  Municipal      subscription      dis- 

charged in  bonds:  repur- 
chase of  the  bonds  at  a  reduc- 
tion. 

1557.  Surrendering  stock  in  land  com- 

panies in  exchange  for  lands. 


§  1511.  Subscriber  Cannot  Withdraw  at  Pleasure.  —  It  takes 
two  parties  to  make  a  contract ;  and  when  a  contract  is  fairly 
and  legally  made,  it  takes  the  consent  of  two  parties  to  rescind 
it.  Neither  party  can  withdraw  from  it  at  pleasure  and  without 
the  consent  of  the  other.  It  is  the  mere  application  of  this  legal 
truism  to  say  that  one  who  has  entered  into  a  valid  contract  of 
subscription  to  the  shares  of  the  capital  stock  of  a  corporation 
cannot  withdraw  therefrom  at  pleasure. ^  A  subscriber  cannot, 
as  against  the  corporation,  withdraw  his  subscription  at  pleasure, 
even  if  we  lay  out  of  view  the  rights  of  other  subscribers  or 
those  of  creditors.'-  He  cannot  rescind  his  subscription  by  re- 
leasing to  the  corporation  what  he  has  paid  thereon;  for  the 
right  of  forfeiture  belongs  not  to  subscribers,  but  to  the  cor- 
poration, and  the  corporation  may  waive  its  statutory  right  to 
forfeit  the  shares  and  resort  to  its  common  law  remedy  by  action 
on  the  contract  of  subscription. ^  If  a  corporation  has  been  reg- 
ularly organized,  creditors  having  dealt  with  it  may  enforce 
payment  of  subscriptions,  although  the  subscribers  may  have 
notified  the  company  that  they  would  not  be  liable  for  debts. 


1  United  Society  v.  Eagle  Bank,  7 
Conn.  456;  Modem  Life  Ins.  Co.  v. 
Keller,  3  Pa.  County  Ct.,  118;  Cheravr 
&c.  R.  Co.  V.  White,  10  S.  C.  155; 
Ryder  «.  Alton  &c.  R.  Co.,  13  111.  510; 
Ollesheimer  r.  Thompson  Man.  Co., 
44  Mo.  App.  172 ;  Bordentown  Turnpike 
Co.  v.Imlay,  4  N.  J.  L.  285;  Johnson 
V.  Wabash  &c.  Plank  Road  Co.,  10 
Ind.  390;  Selma  &c.  R.  Co.  v.  Tipton, 


5  Ala.  787;  s.  c.  39  Am.  Dec.  344,  357. 
American  decisions  on  right  of  sub- 
scriber to  stock  of  corporation  to 
witljdraw  his  subscriptions  are  col- 
lected in  21  Am  &  Eng.  Cas.  Corp. 
333,  n. 

2  Ryder  v.  Alton  &c.  R.  Co.,  13    III. 
51C. 

3  Klein  v.  Alton  &c.    R.  Co.,  13  111. 
514;  post,  § 
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upon  the  assumption  that  the  corporate  existence  was  without 
authority  of  law.^  But,  if  the  corporation  has  not  been  organ- 
ized according  to  the  mutual  contract  of  the  co-adventurers,  a 
dissenting  subscriber,  who  is  not  affected  by  any  circumstance 
of  estoppel,  and  who  has  not  been  guilty  of  laches,  may,  it 
seems,  withdraw,  even  as  agamst  creditors. ^  But  this  principle 
seems  to  apply  only  where  the  scheme  to  which  he  subscribed 
has  been  departed  from  or  abandoned.  Thus  it  has  been  held 
in  England  that  one  who  with  others  has  subscribed  to  a  scheme 
of  incorporation  for  which  an  act  of  Parliament  is  to  be  procured, 
cannot,  while  the  bill  is  pending  before  Parliament,  withdraw 
from  the  scheme  so  as  to  escape  liability,  by  renouncing  before 
the  committee  of  Parliament  all  connection  with  it  and  desiring 
that  his  name  might  be  omitted  from  the  act.  Nor  could  the 
circumstance  of  his  name  being  omitted  from  the  act  have  the 
effect  of  disengasfing  him.^  And  where  shares  of  stock  are  issued 
to  a  person  and  receipted  for  by  him  in  the  usual  form,  and  the 
transaction  is  regularly  entered  upon  the  books  of  the  corporation, 
he  cannot,  by  writing  across  the  face  of  the  certificates  the  word 
"  cancelled"  and  by  returning  them  to  the  secretary  of  the  com- 
pany, make  himself  any  the  less  a  shareholder  in  respect  of  his  lia- 
bility to  creditors  of  the  corporation;  though  it  is  conceded  that 
"  this  doctrine  does  not  extend  so  far  as  to  annul  a  bona  fide 
compromise  of  a  question  fairly  in  dispute,  made  between  a  cor- 
poration and  one  whom  it  claims  to  hold  liable  as  a  stockholder, 
nor  a  compromise  which  becomes  necessary  to  save  the  company 
from  hopeless  embarrassment.""*  "Nothing,"  said  the  court, 
"  could  be  more  futile.  The  relation  between  a  shareholder  and  a 
corporation  is  one  of  contract.  It  cannot  be  dissolved  by  one  party 
without  the  consent  of  the  other,  unless  in  pursuance  of  a  special 
reservation  in  the  charter,  or  in  the  terms  of  the  subscription. 
It  does  not  appear  that  the  corporation  ever  consented  to  the  pro- 
posed surrender.  Indeed,  it  had  no  authority  to  do  so  with  any 
legal  effect  as  against  creditors.  There  is  such  a  thing  as  an 
authorized  forfeiture,  in  ther  option  of  the  company,  for  non-pay- 

1  GafE  V.  Flesher,  33  Ohio  St,  107.  Price,  93.     See  also  Martyn  v.  Hynd,  1 

2  Post,  §§  1528,  1542;  ante,  §§  71  et  Doug.  142;  s.  c.  Cowp.  437;  Religious 
seq.,  and  §§  1262,  1270.  Soc.  v.  Stone,  7  Johns.  (N.  Y.)  112. 

3  Kidwelly  Canal   Co.   v.    Raby,    2  *  Post,  §  1553. 
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ment  of  assessments.  But  even  this  is  not  allowed  if  the  corpora- 
tion be  insolvent,  and  the  forfeiture,  by  releasing  the  stockholder 
from  further  liability,  will  be  prejudicial  to  creditors.  Nor  can 
a  corporation,  in  any  case,  voluntarily  release  a  stockholder  so 
as  to  discharge  him  from  his  contingent  liability  for  the  com- 
pany's debts."  ^ 

§   1512.  Nor    can    Corporation  Release  Him.  —  Nor    can    a 

corporation,  by  a  mere  agreement  with  a  stockholder,  otherwise 
than  by  a  valid  forfeiture  of  his  shares  under  the  terms  of  the 
charter  or  by-laws,  or  a  bona  fide  compromise  hereafter  spoken 
of,^  release  him  from  his  obligations  to  the  corporation.^  We 
have  already  seen  *  that  the  issuing  of  a  certificate  to  a  sub- 
scriber is  not  at  all  necessary  to  make  him  a  shareholder.  By 
parity  of  reasoning,  the  mere  act  of  surrendering  the  certificate 
does  not  divest  the  shareholder  of  his  liabilities  as  such,  at  least 
as  against  creditors.  In  a  case  w-here  this  has  been  attempted, 
and  where  the  rights  of  creditors  were  involved,  it  was  said : 
"  In  every  possible  aspect  of  the  matter,  the  cancellation  of  (he 
certificates  amounted  to  nothing.  The  certificates  were  not  the 
stock.  They  were  merely  documentary  evidence  of  its  exist- 
ence. All  the  duties,  privileges  and  responsibilities  of  a  stock- 
holder may  be  fully  vested  in  him  where  no  certificate  has  ever 
been  issued."  ^ 

§  1513.  Invalidity  of  Extrinsic  and  Collateral  Agreements 
Releasing  Shareholders. — In  conformity  with  the  principle 
stated  in  the  preceding  section,  the  courts  have  held  Avith  the 
greatest  unanimity  that,  where  the  contract  of  subscription  is 
absolute  on  its  face,  no  extrinsic  or  collateral  agreements  between 
the  subscriber  and  the  promoters  or  agents  of  the  corporation 
who  procure  him  to  subscribe,  not  amounting  to  fraudulent 
representations  on  their  part,  can  be  shown  in  evidence  for  the 

1  Chouteau  t;.  Dean,  7  Mo.  App.  210,  pare  Carr  u.  LeFevre,  27  Pa.  St.  413. 
316;  opinion  by  Lewis,  P.  J.  *  Ante,  §  lUO. 

2  Post,  §  1553.  *  Chouteau  v.    Dean,    7   Mo.   App. 

3  Melvin  v.  Lamar  Ins.  Co.,  80  111.  210,  216. 
459;    s.  c.  22    Am.    Eep.    199.     Cora- 
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purpose  of  discharging  or  reducing  his  liability  as  a  stockholder 
whether  to  the  corporation  or  to  its  creditors.^ 

§  1514.  Such  a  Release  not  Good  as  between  the  Corpora- 
tion and  the  Subscriber.  —  The  general  doctrine  is  that  the  cor- 
poration has  no  legal  capacity/ to  release  an  original  subscriber 
to  its  capital  stock  from  the  obligation  of  paying  for  his  shares, 
in  whole  or  in  part,  and  that  any  arrangement  with  him  by 
which  the  company,  its  creditors,  or  stockholders,  shall  lose  any 
part  of  that  subscription  is  ultra  vires  and  a  fraud  upon  the 
creditors  and  the  co-subscribers.^  As  we  shall  see  in  this  and 
the  following  chapter,  the  American  courts,  with  great  unani- 
mity, hold  to  the  clear  and  strong  expression  of  doctrine 
by  Mr.  Justice  Strong  in  a  leading  case:  *' It  is  clear  that 
the  directors  of  a  company,  organized  under  the  law,  have  no 
power  to  destroy  it,  to  give  avvay  its  funds,  or  deprive  it  of  any 
means  which  it  possesses  to  accomplish  the  purposes  for  which 
it  was  incorporated.  The  stock  subscribed  is  the  capital  of  the 
company,  its  means  for  performing  its  duty  to  the  common- 
wealth, and  to  those  who  deal  with  it.  Accordingly,  it  has  been 
settled  by  very  numerous  decisions  that  the  directors  of  a  com- 

*  Mangles  v.  Collier,   Grand  Dock  v.  Pittsburgh  &c.  R.   Co.,  32  Pa.  St. 

Co.,  10  Sim.  519;  Chouteau  v.  Dean,  334;  s.  c.  72  Am.  Dec.  792;  Greenville 

7  Mo.  App.  210;  Haskell  v.  Sells,  14  &c.  R.  Co.  v.  Coleman,  5  Rich.  L.  (S. 

Mo.  App.  92;  Pickering  v.  Templeton,  C.)  118;  Thigpen  v.  Mississippi  Cen- 

2  Mo.   App.  425;    Thompson  v.  Reno  tral    R.   Co.,  32  Miss.  347;  Marshall 

Savings  Bank,  19  Nev.  103;  s.  c.  3  Am.  Foundry  Co.  v.  Klllian,  99  N.  C.  501; 

St.  Rep.  797;  White  Mountains  R.  Co.  s.  c.  6  Am.  St.  Rep.  539;  Morrow  v. 

V.  Eastman,  34  N.  H.  124,  140;  Cun-  Nashville  &c.  R.    Co.,  87  Tenn.   262; 

ningham  v.   Edgefield,  &c.   R.  Co.,  2  s.  c.  10  Am.   St.  Rep.   658;  Scovill  w. 

Head   (Tenn.),   23;    Connecticut    &c.  Thayer,  105  U.  S.  143;  Union  Mutual 

R.  Co.  V.  Bailey,  24  Vt.  465;  s.  c.  58  Life  Ins.  Co.  v.  Frear  Stone  Man.  Co., 

Am.  Dec.  181;    North  Carolina  R.  Co.  97    111.   537;  s.   c.  37  Am.  Rep.    129; 

V.   Leach,    4   Jones  L.    (n.   c.)    340;  Jewell  v.  Rock  River  Paper  Co.,  101 

Mississippi  &c.    R.   Co.   v.   Cross,  20  111.    57;     Olleshiemer    v.    Thompson 

Ark.  443;    Evansville  &c.    R.    Co.   v.  Man.  Co.,  44  Mo.  App.  172,  182. 
Posey,  12  Ind.   363;   Smith  v.  Talle-  2  go  stated    in    substance  by  Mr. 

hassee  &c.  R.  Co.,  30  Ala.  650;  Ken-  Justice  Lamar  in  Morgan  v.  Struthers, 

nebec  &c.  R.  Co.  v.  Waters,  34  Me.  131  U.  S.  246,  254.     So  held  in  Burke 

369;  Minneapolis  Threshing  Machine  v.  Smith,  16  Wall.  (U.  S.)  390,    395; 

Co.  V.  Davis,  40  Minn.  110;  s.c.  12  Am.  Bedford  R.  Co.  v.  Bowser,  48  Pa.  St. 

St.   Rep.   701;    Baile    v.   Calvert    &c.  29. 
Education  Soc,  47  Md.  117;  Robinson 
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pany  are  incompetent  to  release  an  original  subscriber  to  its 
capital  stock,  or  to  make  any  arrangement  with  him  by  which 
the  company,  its  creditors,  or  the  State  shall  lose  any  of  the 
benefit  of  his  subscription.  Every  such  arrangement  is  regarded 
in  equity,  not  merely  as  ultra  vires,  but  as  a  fraud  upon  the 
other  stockholders,  upon  the  public,  and  upon  the  creditors  of 
the  company.  It  is  upon  these  principles  that  the  appellants  in 
this  case  rely,  and  the  question  is  whether  they  are  applicable  to 
the  facts  as  found."  ^  This  doctrine,  illustrated,  as  we  shall  see 
by  a  great  number  and  variety  of  cases,  must  have  one  (or  both) 
of  two  meanings:  1.  That  such  an  arrangement  is  ultra  vires  in 
a  primary  sense,  —  that  is  that  it  is  against  public  policy,  and  is 
hence  invalid  although  sanctioned  by  all  the  stockholders.  2. 
That  it  is  iiltra  vires  in  a  secondary  sense,  —  that  is,  v.Ifra  vires 
the  directors,  and  hence  not  good  as  against  the  corporation 
except  by  the  unanimous  consent  of  the  stockholders.  The 
meaning  of  either  of  these  propositions  is  that  it  is  not  good 
as  against  the  corporation.  Statutes  and  constitutional  ordi- 
nances exist,  which  in  terms  or  by  implication  carry  with  them 
the  same  prohibition.  Thus,  in  Missouri,  the  statute  having 
[)rovided  the  mode  by  which  a  corporation  may  reduce  its  capi- 
tal stock,  it  has  been  reasoned  that  it  can  reduce  it  in  no  other 
way;  and  consequently  that  business  corporations  cannot  ex- 
change their  goods  for  their  capital  stock  so  as  to  reduce  or 
retire  the  latter;  and  the  corporation  may  deny  the  legality  of 
such  a  contract  where  it  has  not  received  the  benefit  of  the  con- 
sideration, and  where  to  "do  so  would  not  work  a  fraud  on  the 
opposite  party .^  So  the  Revised  Statutes  of  New  York  contain 
a  prohibition  of  the  withdrawal  of  their  capital  by  corpora- 
tions; but  this  has  been  justly  held  not  to  prevent  a  return  by 
the  corporation  to  the  original  subscribers  of  the  tangible  as- 
sets of  the  corporation  conveyed  by  the  subscribers  to  it,  and 
which  formed  the  basis  of  its  original  capitalization,  where  they 
pay  to  the  company  the  sum  at  which  such  assets  were  capital- 
ized.^    It  is  to  be  regretted  that  the  doctrine  has  acquired  even 

1  Burke  v.  Smith,  16  Wall.  (U.  S.)  also  Coppin  v.  Greenless,  38  Ohio  St. 
390,  395.  275. 

2  St.  Louis  Carriage  Manuf.  Co.  v.  '  Skinner o.  Smith,  56  Hun  (N.  Y.), 
Hilbert,  24   Mo.  App.    338,  343.     See  437;  s.  c.  31  N.  Y.  St.  Rep.  448.     It  is 
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a  limited  foothold  that  agreements  by  which  corporations  release 
their  subscribers  are  not  ultra  vires  but  valid  as  between  the 
parties  to  such  agreements. ^  Whatever  room  there  may  be  in 
legal  reason  for  the  view  that  such  an  agreement  is  good  as  be- 
tween the  immediate  parties  to  it,  there  is  certainly  no  sound 
conception  on  which  the  conclusion  that  it  is  good  as  against  the 
assignee  of  the  corporation,  appointed  in  consequence  of  its  in- 
solvency, can  be  upheld. ^  Nor  is  the  view  that  such  an  ao"ree- 
ment  is  good  until  it  is  set  aside  in  a  direct  proceeding  for  that 
purpose,  a  sound  one.  By  all  the  holdings  which  declare  such 
agreements  invalid,  the  shareholder  is  treated  precisely  as 
though  the  agreement  had  not  been  made,  and  is  held,  both 
in  law  and  in  equity,  to  the  liability  assumed  by  his  contract  of 
subscription    notwithstanding    the  void    attempt  to  release  it."^ 

§  1515.   But  Personal  Agreements  by  Promoters,  Directors^ 
or  other  Shareholders  to  Repurchase  are  Valid.  —  But  as  every 


to  be  inferred  from  the  report  that 
they  gave  their  note,  or  notes  for  the 
sums  which  were  afterwards  paid. 

*  In  Illinois  the  surrender  by  stock- 
holders of  a  corporation  of  their  share 
certificates  upon  which  20  per  cent, 
has  been  paid,  and  the  issuance  to 
them  of  certificates  for  paid-up  stocks 
for  one-fifth  of  the  amount  relin- 
quished is  held  to  be  in  legal  effect, 
a  purchase  by  the  company  of  the  un- 
paid stock  at  its  par  value,  and  the 
transaction,  if  in  good  faith,  is  not 
%iltra  vires  as  between  the  parties. 
Republic  L.  Ins.  Co.  v.  Swigert,  135 
111.  150;  s.  c.  9  Rail.  &  Corp.  L.  J.  22; 
25  N.  E.  Rep.  G80. 

2  The  Supreme  Court  of  Alabama 
has  lately  held  that  a  resolution 
adopted  by  a  corporation  authorizing 
the  subscribers  to  the  capital  stock  to 
reduce  their  subscriptions  by  the 
surrender  of  unpaid  shares,  being 
valid  as  between  tiie  company  and  the 
subscribers,  the  assignee  of  the 
company  cannot  maintain  an  action 
to  recover  the  face  value  of  shares 
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surrendered  until  the  surrender  has 
been  set  aside  in  a  proceeding  brought 
for  that  purpose.  Glenn  v.  Hatchett,^ 
91  Ala.  316;  s.  c.  8  So.  Rep.  656. 

3  There  is  a  decision  in  Maryland 
which  seemingly  recognizes  the  prin- 
ciple that  such  an  agreement  is  good 
as  between  the  parties.  The  by-laws 
of  a  joint  stock  corporation  with  some- 
what peculiar  articles  provided  that  a 
member  might  withdraw  on  giving 
a  certain  notice,  the  refunding  not  to 
exceed  one-eighth  of  the  capital  paid 
in.  It  was  held  that  after  such  notice 
etc.,  the  person  no  longer  occupied 
the  position  of  a  member  of  the  cor- 
poration, except  for  the  purpose  of  re- 
ceiving his  money,  but  the  relation  of 
debtor  and  creditor  supervened  be- 
tween him  and  the  corporation.  As 
such  creditor,  he  would  be  entitled  to 
demand  the  money  advanced  on  his 
share  to  the  company,  not  a  dividend 
upon  the  funds  of  the  corporation. 
Gaehlo's  Piano  Manuf.  Co.  v.  Berg,  45 
Md.   113. 
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shareholder,  in  the  absence  of  fraud,  or  of  conventional  or  statu- 
tory restraints,  has  the  right  freely  to  sell  and  transfer  his  shares 
in  like  manner  as  the  owner  of  any  other  property  may  sell  and 
transfer  it,  —  the  principle  above  stated  is  not  infringed  by  an 
agreement  between  the  promoters  of  a  company  and  one  whom 
they  procure  to  become  a  subscriber  to  its  shares,  by  which  the 
subscriber  retains  the  option  to  sell  the  shares  to  the  promoters 
and  thus  withdraw  from  the  enterprise.  "Whatever  ma}-  be  the 
effect  of  such  an  agreement  between  the  subscriber  and  the 
corporation,  it  is  good  as  between  him  and  the  promoters,  and 
he  may  enforce  its  obligation  against  them  in  au  appropriate 
action.^  Such  an  agreement,  it  is  reasoned,  is  not  avoided  by 
the  principle  which  avoids  secret  preferences  in  composition 
a2:reements.2  This  is  quite  in  accordance  with  many  English 
holdings,  which  Sir  Nathaniel  Lindley  thus  states,  citing  the 
<-ases  in  the  margin:  ^  "  It  is  further  necessary  to  distinguish  the 
retirement  of  a  shareholder  by  relinquishing  his  shares  to  the 
company,  from  his  retirement  by  transferring  his  shares  to  some 
or  one  of  the  directors  of  the  company  upon  their  own  individual 
account.  For  whilst,  in  the  absence  of  special  authority,  it  is 
not  competent  for  directors  to  accept  on  behalf  of  a  company 
the  surrender  of  shares  held  in  the  company,  it  is  as  competent 
for  the  directors  of  a  company,  as  for  anybody  else,  to  accept 
shares  in  the  company  from  such  shareholders  as  may  be  willing 
to  transfer  them  in  the  ordinary  way.  Consequently,  an  agree- 
ment between  the  directors  and  some  of  the  shareholders  of  a 
company  to  the  effect  that  the  latter  shall  relinquish  their  shares 
and  transfer  them  to  the  directors,  is  not  ultra  vires,  or  in  any 
way  illegal,  if  the  agreement  is  with  the  directors  as  individuals, 
and  not  with  them  as  representing  the  company.*  Upon  the 
same  principle,  if  a  shareholder  transfers  his  shares  to  a  director 
or  to  an  ordinary  individual,  without  notice  that  the  director  is 

1  Morgan  v.  Struthers,   131   U.   S.      Commerce  i'.  Hoeber,  11  Mo.  App.  475, 
246;  Meyer  r.  Blair,  109  N.  Y.  600,  607;      479. 

s.  c.  4  Am.  St.  Rep.  500.  ^  Lind.  Comp.,  5th  ed.,  p.  521-2. 

2  As  to  which  see  White  v.  Kunz,  *  Haddon  v.   Ayers,  1  E.  &  E.  118. 
107  N.  Y.   518;  s.  c.  1   Am.    St.   Rep.      See  too  Jessopp's  Case,  2  De  G.  &  J. 
886,     which    both    of    the  preceding      638.     In  Cartnell's  Case,  9  Ch.  691,  the 
cases  distinguish.     Compare  Bank  of      directors  never  assented  to  the  trans- 
fer made  to  them. 
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acting  on  behalf  of  the  company,  the  transfer  or  does  effectually 
retire  from  the  company  ;  although  had  he  known  tiiat  he  was  in 
fact  surrendering  hisshares  to  the  company,  the  surrender  would 
have  been  invalid.^  Moreover,  directors  who  individually  agree 
to  accept  a  surrender  of  shares  and  to  indemnify  the  surrenderor 
ao-ainst  calls,  are  personally  bound  by  their  agreement,  whether 
it  is,  as  regards  the  company,  ultra  vires  or  not."  ^ 

§  1516.  No  Right  of  Withdrawal  as  against  Existing  Sub- 
scribers.—  A  withdrawal  by  one  subscriber  infringes  the  rights 
of  all  the  others,  because  the  contract  of  subscription  is,  at  least 
in  the  sense  which  creates  an  estoppel,  a  contract  among  the 
several  co-subscribers.  It  is  a  multi-partite  contract,  so  to  speak, 
a  contract  of  the  several  subscribers  with  each  other.  No  one 
of  the  subscribers  can,  therefore,  withdraw  from  the  contract 
without  the  consent  of  all  the  others,  and  thereby  diminish  with- 
out the  universal  consent,  the  common  fund  in  which  all  have 
acquired  an  interest.^  This  is  in  accordance  with  the  English 
doctrine  as  thus  stated  by  Sir  Nathaniel  Lindley:*  "  The  right 
of  a  shareholder  to  retire  by  surrendering  his  shares,  is  not  one 
of  those  matters  as  to  which  a  majority  of  members  binds  a 
minority,  or  as  to  which  directors  have  any  implied  authority  to 
represent  the  company.  Both  principle  and  authority  are  clearly 
opposed  to  any  such  doctrine."  ^  Some  of  the  courts,  as  already 
seen,  allow  this  principle  to  operate  only  from  the  time  when  the 
act  of  incorporation  is  obtained,  or  the  corporation  has  been 
otherwise  lawfully  called  into  existence  ;^  but  these  courts  agree 
that,  after  that  time  no  subscriber  can  withdraw  without  the 
consent  of  the  others,  whether  the  work  of  the  corporation  has 

1  SeeHolwey's  Case,  1  De  G.  &  S.  22  Am.  Rep.  199;  conceded  in  Morgan 
777;  Ex  parte  Bagge,  13  Beav.  162;  v.  Struthers,  131  U.  S.  246,  and  in 
Nichols'  Case,  3  De  G.  &  J.  387.  Meyer  v.  Blair,  109  N.  Y.  600;  s.  c.  i 

2  Barker  v.  Allan,  5  II.  &  N.  61.  Am.  St.  Rep.  500. 

3  Johnson  v.  Wabash  &c.  R.  Co.,  16  *  Lind.  Comp.,  5th  ed.,  p.  517. 
Ind.  389;  White  Mountains  R.  Co.  v.  ^  Distinguishing    Plate    Glass  &c. 
Eastman,  34  N.  H.  124;  Graff  v.  Pitts-  Co.  v.  Sunley,  8  El.  &  Bl.  47. 

burg  &c.  R.  Co.,  31  Pa.  St.  489;  Miller  ^  Ante,  §  1162  et  seq.    Muncy  Trac- 

u.  Hanover  Junction  &c.  R.  Co.,  87  Pa-  tion   Engine   Co.  v.  De  La  Green,  21 

St.  95;  s.  c.  30  Am.  Rep.  349;  Melvin  Am.  &  Eng.  Corp.  Cas.  328;    s.  c.  13 

V.   Lamar  Ins.  Co.,  80  III.   446;  s.  c.  Atl.  Rep.  747. 

1174  S^ 


SURRENDER    AND    RELEASE.        [2  TilOmp.   Corp.    §   1517. 

been  entered  upon  or  not.^  But  the  better  opinion  is  that  there 
is  no  locus  poenitent  ice  open  to  him  bet\v'een  the  time  of  subscrib- 
ing and  the  actual  creation  of  the  company,  for  reasons  which 
we  bave  already  discussed  ;  but  that  after  he  has  subscribed,  and 
others  have  subscribed,  he  cannot  retire  and  leave  them  in  the 
lurch.  Thus,  it  has  been  held  that  one  who  signs  the  provisional 
subscription  paper  is  liable  as  a  stockholder  to  creditors  after  the 
insolvency  of  the  corporation,  although  he  had  an  understanding 
with  the  promoters  that  he  should  have  an  option  to  withdraw 
until  the  expiration  of  sixty  days,  and  although  he  exercised  the 
option,  and  his  name  did  not  in  fact  go  into  the  articles  of 
association. 2  Again,  although,  in  general,  a  written  obligation  is 
not  binding  until  it  is  delivered^  yet  one  who  signs  his  name  to  a 
subscription  paper  and  procures  others  to  sign  also,  cannot  erase 
his  name  therefrom  so  as  to  release  him,  even  before  the  paper 
has  been  delivered  to  the  corporation.*  The  well-known  element 
of  equitable  estoppel  enters  into  such  cases :  a  release  of  the 
subscriber  will  not  be  allowed,  because  it  would  work  a  fraud 
on  the  other  subscribers.  Accordingly  it  has  been  held  that  a 
ratification  of  a  fraudulent  sale  of  stock  to  a  corporation  by 
stockholders  owning  a  majority  of  stock,  made  at  a  meeting  of 
stockholders  controlled  by  their  votes,  is  not  binding  upon 
stockholders  who  did  not  consent  to  the  purchase.^ 

§  1517.  ]S"or  as  Against  Creditors.  —  For  even  stronger  rea- 
sons there  is  no  rii^ht  of  withdrawal  as  against  creditors  of  the 
corporation.  Repeating  the  well-known  proposition  under  this 
head,  that  the  capital  stock  of  the  corporation  is  a  trust  fund  for 
its  creditors,^  its  custodians  can  never  give  it  away  nor  embezzle 
it  without  the  consent  of  the  beneficiaries.  Capital  which  has 
been  subscribed  but  not  paid  in,  is  a  part  of  this  fund,  as  much 
as  capital  which  has  been  paid  in.^     The  custodian,  that   is  to 

1  Twin  Creek  &c.  Turnpike  Road  9  Rail  &  Corp.  L.  J.  352;  26  Pac.  Rep. 
Co.,  v.  Lancaster,  79  Ky.  552.  111.    , 

2  Haskell  v.  Sells,  14  Mo.  App.  92.  «  Post,  §  1569,  et  seq. 

^  Ante,  ^1253.  'f  Shickle  v.   Watts,    94    Mo.    410; 

*  Cheraw  &c.  R.  Co.  v.  White,  10  S.  Heggie  v.  Building  &  Loan  Asso.,  107 

C.155.  N.    C.   681;    s.    c.  12   S.  E.    Rep.  275. 

s  Woodroof  V.  HoTies,  88  Cal.  184;  Hence  a  release  by    an  insolvent  cor- 
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say,  the  stockholder  who  still  holds  it,  cannot  be  permitted  to 
convert  it  to  his  own  use,  nor  can  the  directors,  its  guardians,  be 
permitted  to  release  it  or  give  it  away,  as  against  the  beneficiaries 
in  the  trust.  It  is  the  duty  of  the  stockholder  to  pay  it,  and  of 
the  directors  to  enforce  the  payment  of  it,  for  the  benefit  of  the 
creditors.^  Nor  can  the  entire  corporate  body  composed  of  the 
shareholders  at  large,  acting  in  their  constituent  character, 
release  or  give  away  this  trust  fund.  And,  therefore,  a  corpo- 
rate by-law  or  resolution  which  undertakes  to  release  the  obliga- 
tion of  a  solvent  subscriber,  even  upon  surrender  of  his  certificate, 
is  void  as  against  creditors. ^  The  ?io^e given  by  such  a  subscriber 
in  payment  of  his  shares  is  impressed  with  this  trust  character, 
and  cannot  be  released  in  this  way.^  And  though  the  subscrip- 
tion, by  its  terms,  is  payable  in  property,  and  the  subscriber 
has,  by  agreement  with  the  corporation,  surrendered  all  claim 
for  his  shares,  and  they  have  released  all  claim  on  the  property, 
he  is  still  liable  to  creditors.^  Whether  the  subscriber  can- 
not, with  the  consent  of  the  directors,  substitute  another  sub- 
scriber in  his  place,  except  by  transfer  in  the  regular  mode,  is 
equally  doubtful.  That  he  cannot  do  it  without  the  sanction  of 
the  directors  has  been  held.^     That  it  cannot  be  done  even  with 

poration,  of  an  unpaid  portion  of  a  same  court  went  so  far  as  to  hold,  in 
subscription  to  its  capital  stocli  is  a  case  not  directly  involving  the  rights 
fraudulent  and  void  as  to  its  creditors,  of  creditors,  that  it  is  competent  for  a 
although  the  debts  were  incurred  corporation,  if  acting  in  good  faith,  to 
before  the  subscription  was  made,  release  a  shareholder  from  the  obliga- 
Carterr.  Union  Print.  Co.,  54  Ark.  576;  tion  of  his  subscription;  and  that,  if 
8.  c.  16  S.  W.  Rep.  579;  10  Rail.  &  the  shareholder  is  afterwards  sued  on 
Corp.  L.  J.  330.  his  contract  of  subscription,  he  can 
1  Post,  §  1521.  Modern  Life  Ins.  &c.  plead  such  release  without  showing 
Co.  V.  Keller,  3  Pa.  County  Ct.  118.  specially  the  consent  of  other  share- 
That  a  release  by  the  directors  is  of  holders,  or  of  creditors.  This  case 
no  avail  to  the  subscriber,  but  leaves  proceeds  upon  two  ideas:  first,  that 
him  liable  to  the  creditors  of  the  cor-  as  to  the  stockholders,  they  are,  as 
poration,  see  Chouteau  Ins.  Co.  v.  members  of  the  company,  concluded 
Floyd,  74  Mo.  286,  291;  Gill  y.  Balis,  by  its  acts;  second,  that  it  will  be 
72  Mo.  424,  432;  Upton  v.  Tribilcock,  time  enough  to  look  out  for  the  rights 
yi  U.  S.  45.                                     ,  of  the  creditors    when  the  court    is 

-  Farnsworth  v.  Robbins,  36  Minn,  judicially  advised    by    the  pleadings 

369;  s.  c.  31  N.  W.  Rep.  349.  that    their    rights    are     in    danger. 

3  Ibid.  Gelpcke   v.  Blake,  19  Iowa,  263,  267. 

*  Singer    v.    Given,    61    Iowa,  93.  ^  Graff  v.  Pittsburgh  &c.  R,  Co.,  31 

Compare    an   earlier  case  where  the  Pa.  St.  489. 
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the  assent  of  the  directors,  has  lately  been  held,  on  the  ground 
that  the  contract  is  obligatory  by  way  of  estoppel  among  the 
several  subscribers.^  The  subscriber  thus  sought  to  be  released 
may  be,  for  instance,  not  only  solvent,  but  also  a  man  of 
energy  and  business  capacity,  whose  business  qualities  and  rep- 
utation would  add  strength  to  the  corporation.  Can  he  be 
allowed,  as  against  others  who  perhaps  have  signed  the  sub- 
scription paper  or  the  articles  of  association  on  the  faith  of 
his  being  interested  in  the  enterprise,  to  retire  from  it  and 
from  them,  and  to  introduce  an  indifferent  business  man  in  his 
stead,  although  the  latter  may  be  solvent  and  able  to  respond  to 
assessments?  And  have  the  directors  any  implied  power  to 
consent  to  such  a  substitution  ?  Thus  an  incorporated  society 
which  had  invested  some  of  its  funds  in  the  shares  of  an  incor- 
porated bank,  finding  that  the  bank  was  insolvent,  conceived  the 
happy  thought  of  withdrawing  its  shares  in  the  bank,  so  to  speak, 
and  of  suing  the  bank  for  the  amount  which  it  had  paid  thereon. 
Of  course  it  was  held  that  this  could  not  be  done.^  It  also  fol- 
lows that,  in  a  proceeding  by  a  dissolved  and  insolvent  corpora- 
tion against  a  shareholder  to  recover  an  amount  due  by  such 
shareholder  to  the  corporation  in  respect  of  his  shares,  it  is  not 
competent  to  prove  by  parol  evidence  that,  subsequently  to  re- 
ceiving such  shares,  the  shareholder  surrendered  them  to  the 
corporation  for  cancellation.  It  is  said  that  **  nothing  short  of  a 
valid  contract  between  the  corporation  and  the  defendant  could 
avail  to  consummate  legally  the  intended  surrender  of  stock. 
Such  a  contract,  if  directly  made  by  the  board  of  directors, 
could  not  be  proved  otherwise  than  by  the  record  of  their  pro- 
ceedings, or  by  a  properly  authenticated  instrument.^ 

§  1518.  Further  of  this  Subject.  —  Following  out  these 
views,  the  American  courts  have  steadily  annulled  all  arrange- 
ments between  corporations  and  their  stockholders  whereby  the 
latter  were  sought  to  be  released  from  their  liability  to  creditors. 
Thus,  it  has  been  held  that  a  resolution  by  the  directors  of  a 

1  OUesheimer    v.   Thompson   Man.  ^  United  Society  v.  Eagle  Bank,  7 

Co.,  44  Mo.  App.  172,  186.  Conn.  456. 

3  Chouteau  v.  Dean,  7  Mo.  App.  210. 
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corporation  that  no  further  calls  should  be  made  on  account  of 
stock  subscribed  was  void,  and  a  receiver  of  the  corporation 
could  proceed  in  equity  to  compel  payment  of  what  was  due  on 
account  of  such  subscriptions  to  the  capital  stock. ^  So,  a  reso- 
lution passed  by  the  directors  of  an  insurance  company  releasing 
the  stockholders  from  the  payment  of  balances  remaining  un- 
paid on  their  stock,  in  accordance  with  which  the  certificates  of 
shares  were  stamped  "  non-assessable,"  was  held  void  as  against 
policy-holders  who  had  insured  in  the  company  without  knowl- 
edge of  the  existence  of  such  an  agreement.^  So,  the  mere  fact 
that  the  word  "unassessable"  is  printed  on  the  certificates  of 
shares  given  to  a  member  does  not  impair  his  obligation  to  pay 
the  amount  due  on  such  shares,  created  by  the  acceptance  and 
the  holding  of  such  certificate.  At  most,  its  legal  eifect  is  said 
to  be  a  stipulation  against  liability  from  further  assessment  or 
taxation  after  the  entire  one  hundred  per  centum  of  the  subscrip- 
tion shall  have  been  paid.^  Nor,  under  the  Missouri  statute  of 
individual  liability,  will  the  delivery  by  a  corporation  to  its 
shareholders  of  certificates  of  paid-up  stock,  when  in  fact  only 
part  of  the  par  value  has  been  paid,  prevent  a  creditor  of  the  cor- 
poration, who  can  show  this  fact,  from  having  execution  against 
the  shareholder.*  Nor  is  the  lial)ility  of  the  stockholder,  under 
the  Mississippi  statute,^  to  creditors  of  the  corporation,  discharged 
by  a  release  by  the  corporation  from  further  liability  on  his 
contract  of  subscription,  his  shares  being  still  unpaid.^  It  has 
also  been  conceded  that  where  a  corporation  reconveys  to  its 
stockholders  lands  which  it  has  received  from  them  in  payment 
of  their  shares,  a  creditor,  not  consenting  thereto  may  follow 
the  property  as  a  trust  fund  and  subject  it  to  the  satisfaction  of 
his  debt ;  but  it  was  held  that  where  a  creditor  was  also  a  share- 
holder and  consented  to  the  arrangement,  he  could  not  have 
such  equitable  relief.^ 

^  Sagory  v.    Dubois,  3  Sandf.  Ch.  «  Miss.  Code,  1871,  §2413;  Id.  1880, 

466.  §  1037. 

2  Upton  V.    Hansbrough,    3    Biss.  «  Vick  v.  La  Rochelle,  57  Miss.  602. 
(U.  S.)  417,  427.  '  Fort  Madisou  Bank  v.  Alden,  129 

3  Upton  V.  Tribilcock,  91  U.  S.  45.       U.  S.  372;  s.  c.  32  L.  ed.  725. 
*  Pickeriog    v.    Templeton,  2   Mo. 

App.  424. 
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§  1519.  English  Holdings  on  this  Subject.  —  English  hold- 
ings on  this  subject  do  not  go  us  far  as  the  American  in 
upholding  the  rights  of  creditors  on  the  theory  of  esto[)pel. 
They  generally  hold  that  the  creditor  can  only  recover  in  right 
of  the  company,  though  the  question  is  iu  that  country  now 
chiefly  influenced  by  the  terms  of  statutes. ^  In  one  case  iu  that 
country  it  is  held  that  a  resolution  rescinding  a  contract  of  sub- 
scription after  other  subscribers  have  put  their  names  on  the 
books  on  the  faith  of  it  is  void  as  to  them;  and  that  whatever 
may  have  been  the  reason  which  moved  the  subscriber  to  execute 
it,  he  remains  a  contributory.^  Upon  this  subject  Sir  Nathaniel 
Lindley  in  the  last  edition  of  his  Law  of  Companies,  sa\'s,  citino- 
the  authorities  in  the  margin  :  ^  "  The  right  of  a  shareholder  to 
retire  from  a  company  of  which  he  is  a  member,  by  surrender- 
ing his  shares  to  the  company,  depends  upon  the  acts  of 
Parliament,  charter,  or  regulations  or  customs  which  govern  the 
company  in  question.  Where  there  is  nothing  enablino-  a  share- 
holder to  retire  by  surrendering  his  shares,  the  ordinary 
partnership  rule  applies,  and  no  surrender  can  be  made  except 
with  the  consent  of  all  the  shareholders.*  If  such  a  method  of 
withdrawing  from  the  company  is  authorized  by  its  constitution, 
a  surrender  by  a  shareholder  of  his  shares  will  of  course  be 
valid,  if  all  the  formalities  which  may  be  necessary  are  duly 
complied  with  ;  and  where  the  power  to  surrender  exists,  the 
due  observance  of  all  necessary  formalities  will  be  presumed  in 
favor  of  a  shareholder  who  has  in  fact  bona  fide  retired  from 

1  See,  for  instance,  Re  New  Eber-  by  which  they  had  awarded  the  shares, 
hart  Co.,  43  Ch.  D.  118.  and  the  managing  director  delivered 

2  Holt's  Case,  1  Sim.  (x.  s.)  389.  up  the  certificates  for  the  shares  to 
In  this  case  the  managing  director  of  them.  The  vice-chancellor  held  that 
acompany  had  certain  shares  awarded  the  brother  had  neither  transferred 
to  him  by  the  provisional  directors,  in  nor  forfeited  the  shares,  as  the  holder 
consideration  of  his  services,  and  as  of  which  he  had  executed  the  deed; 
he  was  the  covenantee  in  the  deed  of  and  since  by  executing  it  he  impliedly 
settlement,  and  consequently  unable  entered  into  obligations  with  all  the 
to  covenant  with  himself,  his  brother,  other  persons  who  did  so  to  bear  the 
at  his  request,  executed  the  deed  as  common  liability  of  the  undertaking, 
the  holder  of  the  shares.  Several  he  should  be  held  to  it  upon  a  winding 
other  persons  took  stoclc  after  this  up  of  the  company, 
circums'ance,  and  executed  the  deed  ^  Lind.  Comp.,  5th  ed.,  p.  517. 

of  settlement  as  required.    Afterwards  *  Lind.  Comp.,  5th  ed.,  p.  517. 

the  directors  rescinded  the  resolution 
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the  company,  and  whose  shares  have  been  cancelled  or  other- 
wise been  disposed  of  by  the  company."  ^ 


§   1520.   Further    of    the    English     Doctrine That    this 

question  is  treated  in  the  English  authorities  rather  from  the 
stand-point  of  the  social  rights  of  the  members  of  the  com- 
pany, than  as  a  question  of  public  policy,  or  even  as  one  which 
primarily  concerns  the  rights  of  creditors,  is  seen  in  the  doctrine 
of  the  courts  of  that  country  that  if  shares  have  been  surrendered 
with  the  knowledge  of  the  shareholders,  under  circumstances 
fully  disclosed  to  them  all,  and  such  surrender  has  not  been 
questioned  for  a  considerable  period,  the  company  will  be  con- 
cluded from  afterwards  disputing  its  validity. ^ 

§  1521.  No  Power  in  Directors  to  Accept  Surrender  Unless 
Expressly  Granted.  —  The  English  doctrine  very  clearly  is  that 
the  directors  have  no  power  to  accept  a  surrender  of  shares  and 
release  a  shareholder  unless  the  power  is  expressly  granted  by 
the  governing  statute,  or  the  constating  instruments  of  the  com- 
pany, or  unless  it  has  been  established  by  its  usages.^  Moreover, 
if  the  directors  of  the  company,  not  having  express  authority  so 
to  do,  use  funds  of  the  company  in  buying  in  the  shares  of  its 
members,  they  commit  a  breach  of  trust,  and  will  be  compelled 
to  make  good  to  the  company  the  funds  so  expended.*  The 
principle  that  the  directors  cannot  take  such  action  in  the  absence 
of  express  power  extends  to  the  case  of  persons  who  have  agreed 
to  take  shares,  but  who  have  not  actually  become  shareholders : 

1  See  Lane's  Case,  1  De  G.  J.  &  Sm.  L.  R.  7  0.  P.  43;  Hodgkinson  r. 
504;  Kipling  v.  Todd,  and  Kipling  v.  National  Live  Stock  Ins.  Co.,  26  Beav. 
Allen,  3  C.  P.  Div.  350.  The  retire-  473;  s.  c.  4  De  Gex  &  J.  422;  Burt  v. 
mcnt  must  be  complete.  See  Barry  v.  British  Nation  Life  Ass.  Co.,  4  DeGex 
Navan  &c.  E.  Co.,  4  L.  R.  Ir.  G8.  &  J.  158;  Paul  and  Beresford's  Case, 

2  Brotherhood's  Case,  31  Beav.  10  Jur.  (n.  s.)  692;  Playfair  v.  Bir- 
305;  s.  c.  4  De  Gex  F.  &.  J.  5G6;  mingham  &c.  R.  Co.,  1  Railw.  Cas.  640; 
Hunt's  Case,  32  Beav.  387.  Walker's  Case,  2  Jur.    (N.   s.)    1216; 

3  Trevor  V.  Whitworth,  12  App.  409  Harris  v.  North  Devon  R.  Co.,  20 
(with  which  compare  Dronfleld  Silk-  Beav.  384. 

stone  Coal  Co.,  17  Ch.  Div.  7G).     See  *  Evans  v.  Coventry,  8  De  Gex  M.  & 

also  London  &c.  Coal  Co.,  5  Ch.  Div.      G.  835. 
525;  Phosphate  of  Lime  Co.  v.  Green, 
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the  directors  have  no  implied  power  to  release  thciu  from  their 
agreement.^ 

§  1522.  Directors  may  not  Delegate  the  Power. — Even 
where  the  directors  have  express  power  to  accept  a  surrender 
from  a  shareholder  of  his  shares,  they  cannot  delegate  this 
power  to  a  manager. ^ 

§  1523.  Cases  Illustrative   of  tlie   English   Doctrine.  —  The 

following  cases  illustrative  of  the  foregoing  doctrine,  are  given  here  as 
they  are  stated  in  the  text  of  Sir  Nathaniel  Lindley  :'^  "  The  company's 
deed  authorized  the  directors  to  buy  up,  out  of  certain  specilied  funds 
of  the  company,  any  shares  which  might  be  offered  for  sale.  An 
extraordinary  general  meeting  resolved  that  if  any  shareholder  should 
be  desirous  of  withdrawing  from  the  company,  the  directors  should  be 
at  liberty  to  purchase  his  shares  upon  certain  specified  terms.  A 
shareholder  acted  upon  this  resolution,  complied  ^dth  the  terms,  and 
sold  his  shares  to  the  company.  But  it  was  held  that  the  resolution 
was  not  binding  on  the  company,  and  that  the  shareholder  in  question 
was  properly  made  a  contributory,  although  nearly  five  j'ears  had 
elapsed  since  his  withdrawal.^  .  .  -  _  The  directors  had  power 
generally  to  act  as  might  appear  to  them  best  for  the  interest  of  the 
company.  A  dispute  arose  among  them,  and  one  of  them  retired,  and 
his  shares  were  surrendered  and  cancelled.  It  was  held  that  his  retire- 
ment was  unauthorized,  and  he  was  put  on  the  list  of  contributories  ten 
years  after  his  shares  had  been  cancelled.^  .  .  .  _  The  directors  of  a 
company  disagreeing  as  to  the  mode  of  managing  its  affairs,  and  being 
divided  into  two  parties,  it  was  resolved  that  one  of  the  two  parties  should 
retire,  and  that  the  other  should  take  the  management  of  the  company  and 
relieve  the  first  from  their  liabilities.     The  directors  composing  one  of 

1  Hall's    Case,  L.   R.    5   Ch.    707;  ^  stanhope's  Case,  3  De  G.  &  S.  198. 

Adams'  Case,  L.  R.  13  Eq.  474.  See   too  Esparto  Trading  Co.,  12  Ch. 

*  Cartmell's  Case,  L.  R.  9  Ch.  691.  D.    191;  Dauiell's  Case,  22  Beav.  43; 
3  Lind.  Corap.,  5th  ed.,  p.  518-20.  afe'd  3  Jur.  (n.  s.)  803;  Walter's  Case, 

*  Morgan's  Case,  1  De  G.  &  S.  750;  3  De  G.  &  S.  244;  Holt's  Case,  1  Sim. 
s.  c.  1  Mac.  &  G.  225.  Richmond's  (x.  s.)  389.  Compare  Cockburn's  Case, 
Executor's  Case,  3  De  G.  &  Sm-  96  4  De  G.  &  S.  177,  and  Busk's  Case,  3 
and  Lawes'  Case.  1  De  G.  M.  &  G.  /d.  267;  and  observe  tlie  larger  powers 
421,  were  similar  decisions  with  re-  of  the  directors  in  the  first,  and  the 
spect  to  other  shareholders  in  the  adoption  of  their  acts  in  the  last  of 
same    company.      Compare    Kent    v.  these  two  cases. 

Jackson,   14  Beav.  367;  «.  c.  2  De  G. 
M.  &G.  49. 
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the  two  parties  did  accordingl}'  retire,  and  relinquish  their  shares  in 
favor  of  the  company ;  but  it  was  held  that  their  retirement  was  alto- 
gether unauthorized  and  invalid,  and  that  they  were  contributories  on 
the  winding  up  of  the  company.  1  -  -  .  -  The  principles  laid  down 
in  these  cases  were  very  much  considered  in  the  course  of  winding  up 
the  Agriculturist  Cattle  Insurance  Company.  The  company  was  formed 
in  1845.  In  1848  it  had  got  into  difficulties,  and  several  shareholders 
Avished  to  retire.  This  they  could  not  do  consistently  with  the  com- 
panj^'s  deed  of  settlement.  An  arrangement,  however,  was  made  in 
November,  1848,  under  resolutions  passed  at  a  meeting  of  shareholders 
specially  convened  for  the  purpose,  to  the  effect  that  a  call  for  £4 
per  share  should  be  made,  and  that  those  shareholders  who  wished 
to  retire  should,  on  a  particular  day,  pay  part  only  of  the  call,  and  that 
their  shares  should  be  forfeited  for  non-payment  of  the  rest.  Under 
this  arrangement  many  persons  retired  at  once  ;  many,  however,  re- 
mained and  of  those  some  retired  afterwards  under  various  arrangements 
made  between  themselves  and  the  directors.  In  1861  the  company  was 
ordered  to  be  wound  up,  and  in  the  course  of  such  winding  up  it  was 
held:  1.  That  haWng  regard  to  the  publicity  and  bona  fides  of  the 
arra,ngement  come  to  in  November,  1848,  and  to  the  time  which  had 
since  elapsed,  the  validity  of  the  retirement  of  those  shareholders  who 
withdrew  in  pursuance  of  that  arrangement  could  not  be  disputed,  and 
that  those  persons  therefore  were  not  liable  to  be  placed  on  the  list  of 
contributories. 2  2.  That  those  persons  who  retired  afterwards  by 
arrangement  with  the  directors,  but  without  the  knowledge  of  the  other 
shareholders,  were  to  be  treated  as  shareholders  still,  and  were  liable  to 
be  placed  on  the  fist,  although  twelve  years  had  elapsed  since  their 
retirement  and  the  winding-up  order."  ^ 

§  1524.  What  Cancellations  Good  as  to  Future  Creditors. — 

A  number  of  cases  proceed  on  the  view  that  the  release  of  subscrib- 
ers and  other  shareholders  is  not  good  as  to  existing  creditorSy* 

1  Hunt's  Case,  22  Beav.  55.  See  *  In  pursuance  of  this  idea,  it  has 
too  Bennett's  Case,  18  Beav.  339;  s.  been  held,  in  an  action  by  a  corpora- 
c.  5  De  G.  M.  &  G.  284;  Richmond's  tion  against  a  subscriber  to  its  capital 
Case,  and  Painter's  Case,  4  E.  &  J.  stock  for  an  assessment,  that  a  plea 
305.  by  the  defendant  that  he  had  been  re- 

2  Evans  v.  Smallcombe,  L.  R.  3  H.  leased  from  his  liability  on  his  sub- 
L.  249;  Brotherhood's  Case,  31  Beav.  scription  by  a  resolution  of  the  board 
365;  aff'd  4  De  G.  F.  &  J.  5G6.  of   directors   of    the   company,   must 

3  Spackraan  v.  Evans,  L.  R.  3  H.  aver  not  only  that  there  was  a  consid- 
L.  171 ;  Houldsworth  v.  Evans,  Id.  eration  to  support  the  resolution,  but 
263;  Stanhope's  Case,  L.  R.  1  Ch.  161;  also  that  the  company,  at  the  time  of 
Stewart's  Case,  Id.  511.  the  alleged  release,  was  not  in  debt,  as 
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though  it  may  be  good  as  to  future  creditors}  On  this 
subject  there  are  several  exceedingly  loose  and  ill-considered 
cases.  The  Supreme  Court  of  Alabama  has  held  that  a  resolu- 
tion by  the  directors  of  a  railroad  company,  that  the  stockholders 
might  relinquish  one-half  of  their  stock,  and  the  payments 
previously  made  be  accounted  for  as  if  made  on  the  stock  retained, 
provided  the  stockholders  i)aid  all  the  calls  subsequently  made 
by  the  directory,  is  in  the  nature  of  a  contract  entered  into 
between  the  corporation  and  its  members,  and  is  not  on  its  face 
illegal  or  improper. ^  A  decision  of  the  Supreme  Court  of  Iowa 
states  the  doctrine  even  more  broadly,  by  saying  that  a  contract 
made  by  an  agent  of  a  railroad  corporation,  by  which  it  under- 
takes to  release  a  subscriber  from  his  subscription,  is  valid  without 
the  consent  of  shareholders,  it  not  appearing  that  the  company 
has  any  creditors.^  But  the  same  court  holds  in  a  subsequent 
case  that  such  an  arrangement  cannot  be  made  to  the  prejudice 
of  creditors.*  Analogous  to  this  case  was  one  decided  by  Mr. 
Circuit  Judge  Dillon.  The  charter  of  a  railroad  company  pro- 
vided that  five  per  cent,  on  each  share  should  be  paid  when 
subscribed,  and  subsequent  payments  be  made  upon  calls.  The 
stockholders  voted  that  no  further  calls  be  made;  that  certificates 


the  corporation  could  not  make  such 
release  to  the  injury  of  its  creditors. 
Zirkel  v.  Joliet  Opera  House  Co.,  79 
111.  334.  One  of  the  earlier  cases  in 
Mississippi  seems  to  embody  the  same 
idea.  The  court  holds  that  where  a 
party  subscribes  for  a  certain  number 
of  shares  of  stock  in  a  bank,  and  does 
everything  that  is  necessary  in  order 
to  secure  his  right  to  the  stock,  but 
does  not  fully  pay  it  up,  he  cannot 
afterwards,  by  an  agreement  with  the 
bank,  diminish  the  number  of  his 
shares,  so  as  to  affect  the  rights  of 
existing  creditors  of  the  bank;  and  in 
a  contest  between  such  stockholder 
and  a  judgment  creditor  of  the  bank, 
the  former  cannot  avoid  his  obligation 
to  pay  up  all  the  stock  for  which  he 
originally  subscribed,  by  proof  that 
the  number  of  his  shares  has  been  re- 
duced by  agreement  with  the  directory, 


unless  he  shows,  afl3rmatively,  that 
such  reduction  took  place  before  the 
claim  of  the  creditor  originated.  Payne 
V.  BuUard,  23  Miss.  88;  s.  c.  55  Am. 
Dec.  74.  These  decisions  seem  to  in- 
volve the  concession  that,  if  there  are 
no  creditors,  the  directors,  as  the  rep- 
resentatives of  the  other  shareholders, 
can  release  a  subscriber  from  his  obli- 
gation to  pay  according  to  his  con- 
tract. The  writer  submits  for  reasons 
and  upon  authorities  already  given 
{ante,  §  1521),  that  this  cannot  be  done 
by  the  directors,  even  as  against  stock- 
holders, unless  they  have  been  clothed 
with  such  power  either  by  the  govern- 
ing statute  or  by  the  shareholders 
themselves. 

1  V>GG  post,  §  1535. 

"  Cooper  V.  Frederick,  9  Ala.  738. 

3  Gelpcke  v.  Blake,  19  Iowa,  263. 

^  Singer  v.  Given,  Gl  Iowa,  93. 
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issue  for  stock  to  the  extent  to  which  payment  had  been  made, 
and  that  the  balance  of  the  subscriptions  be  cancelled.  This 
vote  was  carried  out  while  the  company  was  solvent.  Seven 
years  after,  when  the  company  was  bankrupt  and  practically 
dissolved,  certain  of  its  creditors  sought  to  make  the  parties 
released  liable  as  stockholders  for  unpaid  subscriptions.  The 
learned  judge  held  that  said  parties  had  been  released  from  all 
such  liabilitv.^  These  decisions  contain  the  obvious  sug-orestion 
that  in  considering  the  validity  of  a  release  of  shareholders  in 
respect  of  the  rights  of  creditors,  a  distinction  must  be  taken 
between  those  acts  which  are  not  expressly  authorized  by  the 
governing  statute,  and  those  measures  which  the  company  may 
be  so  authorized  to  take  for  the  purpose  of  reducing  its  capital 
stock. ^ 

§  1525.  Further  of  tins  Subject.  — Some  of  these  decisions 
seem  to  illustrate  an  entire  incapacity  to  understand  the  true 
office  of  the  directors  of  a  business  corporation,  which  is  merely 
that  of  business  managers.  Certainly  the  directors  of  a  corpora- 
tion have  no  such  power,  as  against  its  creditors,  unless  it  luis 
been  expressly  conferred  upon  them  by  the  governing  statute, 
nor  as  against  its  shareholders  unless  it  has  been  conferred  upon 
them  by  such  shareholders  and  then  by  unanimous  consent.^  If 
this  can  be  done  as  against  creditors,  a  corporation  may  organize 
and  go  upon  the  public  records  as  having  a  certain  capital  stock, 
and  on  the  faith  of  this  it  may  acquire  credit  and  continue  to 
contract  debts  while  at  the  same  time,  by  secret  arrangements, 
unknown  to  the  public,  it  may  release  its  assets  to  its  subscribers 
and  hollow  itself  into  a  mere  shell,  and  then  dissolve,  leaving  its 
creditors  in  the  lurch.  But  where  the  subscription  to  the  capital 
stock  has  never  been  made  public,  this  element  of  estoppel  does 
not,  at  least  to  the  same  extent,  enter  into  such  a  case.  Under 
such  circumstances  it  has  been  held  that  an  arrangement  made  in 
good  faith  among  the  shareholders  before  the  corporation  has 
incurred  debts,  whereby,  instead  of  issuing  stock  to  the  amount 
of  the  original  subscriptions,  each  subscriber  is  given  full  paid- 

1  Steacy  v.  Little  Rock  &c.  R.  Co.,  -  Post,  §  2114,  et  seq. 

5  Dill.  (U.  S.;,  348.  •'  Ante,  §  1521. 
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up  stock  to  the  amount  that  he  has  actually  paid  on  his  subscrip- 
tion, is  valid,  as  against  creditors,  and  they  cannot  enforce  the 
original  subscriptions,  except  as  to  the  difference  between  the 
amount  of  paid-up  stock  so  issued  and  the  minimum  allowed  l)y, 
the  charter  for  the  transaction  of  business.^  In  another  case  one 
who  had  agreed  to  take  stock  in  a  corporation  withdrew  and 
was  released  and  his  cash  installment  was  never  paid  or  demanded 
during  the  life  of  the  corporation;  it  was  held  that  he  was  not 
liable  to  an  assessment  by  the  assignee  in  bankruptcy  of  the 
company  twelve  years  later,  although  his  name  appeared  on  the 
stock  books  of  the  company.^  Nor  does  this  principle  extend 
so  far  as  to  prevent  the  corporation  from  cancelling  stock  that 
has  been  wrongfully  issued,  — as  where  stock  has  been  issued  as 
a  stock  dividend,  under  pretense  that  the  earnings  of  the  cor- 
poration justify  such  a  dividend,  when  such  is  not  the  fact.^ 

§  1526.  No  Rescission  after  Insolvency.  —  Although  it  is 
frequently  said  that  fraud  vitiates  all  contracts,  yet  we  have 
seen  that  after  lihe  corporation  stops  business  by  reason  of  in- 
solvency, a  subscriber  cannot  rescind  his  contract  of  subscription 
even  on  the  ground  that  it  was  obtained  from  him  by  fraud.*  If 
after  insolvency  there  can  be  no  rescission  on  the  ground  of  fraud, 
it  is  safe  to  say  that  there  can  be  none  on  any  ground  unless  it 
be  on  some  ground  the  effect  of  which  is  that  the  contract  was 
void  ab  initio  and  incapable  of  affirmance  or  ratification.  It 
may  therefore  be  stated  with  confidence  that  the  general  rule  is 
that  after  the  insolvency  of  the  corporation  such  a  contract  can- 
not be  rescinded  so  as  to  effect  the  rights  of  creditors.^ 

§  1527.  Release  or  Modification  of  Conditional  Subscrip- 
tions.—  But  where  the  contract  contains  mutual  covenants,  and  it 

1  Hill  V.  Silvey,  81  Ga.  500;  s.  c.  3  release  him,  but  his  name  Tvas  never- 
L.  R.  A.  150;  39  Alb.  L.  J.  316;  8  S.  E.  theless  put  upon  the  stoclj  book. 
Rep.  808.  Compare  |)os«,  §  1544. 

2  Cooli  V.  Chittenden,  25  Fed.  Rep.  ^  HoUingshead  v.  Woodward,  35 
545.     He  made  the  subscription  ou  an  Hun  (N.  Y.),  410. 

agreement  with    the   agent,   that  he  ■*  Ante,  §  1450. 

should  be  allowed  to  withdraw  before  ^  Putnam  v.   New  Albany,  4  Biss. 

the  agent  left  town.      He  elected  to      (U.  S.)  365. 

withdraw,  and  the    agent  agreed  to 
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becomes  either  impossible  or  disadvantageous  for  the  corpora- 
tion to  perform  them  on  its  part,  and  the  parties  to  the  contract 
thereupon  elect  to  rescind  it,  no  reason  is  perceived  why  this 
should  not  stand  good,  even  as  against  creditors.  Thus,  if  the 
subscription  is  conditional,  as  that  a  tramway  shall  have  a  cer- 
tain extension,  and  the  extension  is  obtained,  the  subscriber  may 
be  released  by  the  other  stockholders,  provided  they  act  in  good 
faith. 1  And  a  resolution  on  the  part  of  directors  which  merely 
has  the  effect  of  reducing  or  modifying  the  obligation  of  the 
subscriber  according  to  the  terms  of  the  condition  in  his  sub- 
scription, acquiesced  in  at  the  time  by  all  parties,  will  not,  after 
the  lapse  of  a  great  length  of  time,  be  disturbed. ^  It  is,  of 
course,  no  defense  in  an  action  by  the  corporation  for  an 
assessment  that,  after  the  subscription  was  made,  it  was  modified 
by  agreement  of  the  parties,  so  as  to  make  it  more  favor- 
able to  the  corporation,  —  as  where  the  subscription  had  been 
made  on  the  condition  that  $800,000  should  be  subscribed  by 
others,  and  it  was  so  modified  as  to  reduce  the  same  to 
$700,000.3 

§  1528.  Wliere  the  Company  Makes  Radical  Changes  in 
the  Original  Project. —  On  a  similar  principle,  where  the  com- 
pany makes  a  radical  departure  from  the  object  which  it  was 
organized  to  promote,  such  as  may  be  regarded  within  the  prin- 
ciples already  stated,*  as  a  breach  of  the  contract  on  the  part  of 
the  corporation,  whereby  he  acquires  the  legal  right  to  withdraw 
from  the  enterprise,  of  course  it  is  competent  for  the  directors 
to  release  him,  since  he  may  elect  to  release  himself  without  their 
authorization.^ 

§  1529.  Refusal  to  be  a  Shareholder  at  All.  —  On  like 
grounds  the  obvious  distinction  must  be  kept  in  mind  between 
the  case  where  a  shareholder  is  released  who  might  have  been 
held  by  the  company,  and  where  there  is  a  retirement  of  supposed 

1  Nettles  X,.  Marco,  33  S.  C.  47;  s.  s  Emmitt  v.  Springfield  &c.  R.  Co., 
c.  11  S.  E.  Rep.  595.  31  Ohio  St.  23. 

2  Putnam  v.  New   Albany,   4  Biss.  *  Ante,  §  lletseq;  §  1262,  et  seq. 
(U.  S.;  305.  5  Meyer's  Case,  16  Beav.  383. 
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shares  through  the  refusal  of  the  supposed  shareholder  to  receive 
them,  when  in  fact  he  never  agreed  to  receive  them.^ 

§  1530.  Releasing  Shareholder  Whose  Xame  is  not  on 
the  Register.  —  But  a  shareholder  cannot  claim  to  be  released,  from 
the  mere  fact  that  his  name  has  not  (in  England)  gone  on  the  register. 
In  a  case  arising  under  a  clause  in  articles  of  association  which  provided 
that  "  the  directors  may,  if  they  think  fit,  accept  the  surrender  or  for- 
feiture of  his  shares  by  any  shareliolder  desirous  of  surrendering  or 
forfeiting  them,  on  such  terms  as  the  directors  may  think  fit,"  a  sub- 
scriber of  the  memorandum  of  association  of  the  company,  who  was 
also  a  director,  applied  for  the  number  of  shares  for  which  he  had  sub- 
scribed, and  paid  the  deposit  on  them.  Before  any  shares  had  been 
allotted  to  him,  or  his  name  had  been  entered  on  the  share-register,  he 
withdrew  from  the  office  of  director  and  applied  to  have  his  application 
for  shares  cancelled.  The  directors  cancelled  the  appUcation  and 
returned  the  deposit.  It  was  held  (reversing  the  decision  of  the  Mas- 
ter of  the  Rolls)  that  it  was  not  material  that  this  subscriber  had  not 
been  entered  as  a  member  on  the  register  of  members,  which,  in  strict- 
ness, ought  to  have  been  done,  and  that  for  all  purposes  of  the  act  he 
was  a  shareholder,  and  ought  not  to  be  made  a  contributory. ^ 

§  1531.  Release  of  Unallotted  Shares.  —  But  where  the 
articles  of  association  contained  a  provision  similar  in  all  respects 
to  that  just  recited,  and,  further,  a  clause  prohibiting  the  board  of 
directors  from  purchasing  or  dealing  in  any  shares  of  the  company,  it 
was  held  to  be  an  act  ultra  vires  of  the  directors  and  the  company  to 
release  one  of  the  board  from  all  liability  with  respect  to  two  hundred 
and  fifty  shares,  which  had  not  been  allotted  to  him,  of  five  hundred 
shares  subscribed  for  by  him  in  the  memorandum  of  association.  A  deed 
of  release  and  indemnity  in  respect  of  such  shares  was  not  an  accept- 
ance of  a  surrender  and  forfeiture  under  the  articles  of  association, 
but  was  a  dealing  in  shares  by  the  company.  ^ 

1  Lind  Comp.  L.,  5th  ed.,  p.  520-21 ;  Ch.  Div.  413;  Compare  Smith  v.  Chad- 
citing  Pirn's  Case,  3  De  Gex  &  Sm.  11;  wick,  20  Ch.  Div.  27;  s.  c.  9  App.  Cas. 
s.  c.  1  Mac.    &    G.    291;  Hennessey's  187;  Hallows  v.   Fernie,  L.   K.  3  Ch. 
Case,  2  Mac.  &  G,   201 ;  s.  c.  3  De  Ges  467.     Most  of    these    cases  relate  to 
&  Sm.  191.     See  also  Downes  v.  Ship,  the  question  in  English  company  law 
L.   R.  3   H.  L.  356,  358;  Blackburn's  of  a  variance  betioeen  the   prospectus 
Case,   3   Drewry,   409;  Rye's  Case,  3  and  the  memorandum^  slS  to  which  see 
Jur.  (n.  s.)  460;  Stewart's  Case,  L.  R.  ante,  §  1444,  et  seq. 
1    Ch.    574;  Webster's  Case,   L.  R.  2  2  Snell's  Case,  L.  R.  5Ch.  22. 
Eq.  741;  Anderson's  Case,  17  Ch.  Div.           ^  Hall's  Case,  L.  R.  5  Ch.  707. 
373;  Re   Scottish    Petroleum    Co.,  23 
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§  1532.  Where  there  is  Power  to  "Alter,  Rescind,  or 
Abandon  Contract."  —  However,  a  similar  trausactioa  was  held  to 
be  not  ultra  vires  of  the  board  of  directors  when,  by  the  articles  of  as- 
sociation, they  were  empowered  "to  enter  into,  alter,  rescind,  or 
abandon  contracts  in  such  manner  as  they  should  think  fit,"  and  more- 
over, the  company,  by  another  provision,  was  permitted  to  decrease  its 
capital  by  reduction  or  cancellation  of  unissued  or  forfeited  shares.  A 
person  had  agreed  to  take  1,000  shares,  at  the  rate  of  fifty  shares  per 
month,  on  the  faith  of  his  position  as  secretary  of  the  company.  He  con- 
tinued so  to  take  shares  until  he  had  taken  eight  hundred  and  fifty  in  num- 
ber, when  he  resigned  his  position  as  secretar}^  for  which  he  received  a 
salaiy  of  £105  per  annum,  in  consideration  of  being  relieved  from  fur- 
ther payments  of  the  remaining  one  hundred  and  fifty  shares  which  he 
had  agreed  to  take,  and  a  resolution  of  the  board  of  directors  was  passed 
in  accordance  therewith.  The  Master  of  the  Rolls  was  of  the  opinion 
that  under  the  article  set  forth  the  board  of  directors  had  power  to 
relieve  the  subscriber  in  respect  of  his  contract  for  shares,  and  that 
they  had  done  so.^ 

§  1533.  Where  Directors  have  no  Expi'ess  Power  to  Ac- 
cept Surrenders.  —  But  where  the  articles  of  association  vested  no 
power  in  the  board  of  directors  to  accept  a  surrender  of  shares,  the 
following  circumstances  were  held  not  to  constitute  one  of  the  excepted 
cases  to  the  ordinary  rule  that  if  persons  sign  a  memorandum  of  asso- 
ciation, and  nothing  has  been  done  to  relieve  them  of  the  responsibitity 
they  are  under  in  consequence  of  so  doing,  they  must  be  placed  upon 
the  Ust  of  contributories.  Upon  the  formation  of  a  company,  nine  per- 
sons signed  the  memorandum  of  association.  At  a  preliminary  meet- 
ing a  resolution  was  passed  that  no  shares  be  allotted  to  three  of  the 
subscribers  to  the  articles,  and  with  their  consent,  the  deposit-money 
was  repaid  to  them.  None  of  their  names  were  entered  on  the  register 
of  members,  nor  were  they  afterwards  in  any  way  connected  with  the 
company.  In  opposition  to  the  application  to  have  these  subscribers 
placed  upon  the  list  of  contributories,  the  counsel  relied  upon  Snell's 
case;'^  but  Malins,  V.-C,  pointed  out  that  in  Snell's  case  the  sub- 
scriber to  the  memorandum  was  removed  from  the  list  of  contribu- 
tories, not  for  the  reason  that  he  had  not  been  a  shareholder  (because  it 
was  said  expressly  that  he  was),  but  that  he  had  ceased  to  be  so  upon 
the  strict  exercise  of  the  power  vested  in  the  directors  to  accept  the 
surrender  of  the  shares.  The  subscribers  in  question  were  therefore 
placed  upon  the  list  of  contributories.^ 

'  Thomas'  Case,  L.  R.   13  Eq.  437.  ^  Re  London  &  Provincial  Cousoli- 

2  L.  R.  5  Ch.  22.  ^  dated  Coal  Co.,  5  Ch.  Div.  525. 
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§  1534.   Influence  of  the  Equitable  Doctrine  of  Laches.  — 

It  is  obvious  that  several  of  the  decisions  which  have  been  consid- 
ered htive  been  influenced  more  or  less  by  the  equitable  doctrine 
of  laches,  although  that  may  not  be  expressed  in  the  opinion  of 
the  court.  The  lapse  of  twelve  years  in  one  case,^  and  fifteen 
in  another,^  have  suggested  to  the  judges  the  inequity  of  dis- 
turbing settlements  which,  although  wrongful  at  the  time,  could 
not  be  righted  so  as  to  put  the  parties  in  statu  quo.  Nor  would 
it  be  establishing  justice  to  set  up  rights  so  old,  drowsy  and 
decayed.^ 

§  1535.  Effect  of  the  Company  Taking  the  Shares  Back  and 
Re-issuing  Them.  —  Suppose  the  company  takes  the  shares 
back,  and  afterwards  procures  for  them  at  the  same  price  a  new 
and  solvent  purchaser,  and  issues  them  to  him.  In  such  a  case 
it  is  difficult  to  see  how  either  the  shareholders  or  the  creditors, 
if  there  are  any,  are  prejudiced,  unless,  as  suggested  in  a  former 
section,  the  shareholders  may  have  subscribed  on  the  faith  that 
the  person  originally  subscribing  was  to  be  a  co-adventurer  in 
the  enterprise,  and  that  it  was  to  have  the  benefit  of  his  skill,  ex- 
perience, reputation  and  the  like.  It  has  accordingly  been  held 
that  one  who  surrenders  to  the  corporation  shares  of  stock  which 
have  been  issued  to  him  as  *'  full  paid,"  but  for  which  nothing  in 
fact  was  paid,  which  stock  the  corporation  afterwards  re-issued, 
for  value  to  a  solvent  taker,  is  not  liable  to  one  who  becomes  a 
creditor  subsequent  to  the  surrender.*  So,  obviously  the  stock 
of  a  corporation  fully  paid  for  may  lawfully  be  returned  to  the 
company  or  to  a  trustee  for  its  benefit,  to  be  sold  or  donated  to 

1  Cook  V.  Chittenden,  25  Fed.  Rep.  demand  accrued  after  the  surrender, 
645.  without    reference     to    the   question 

2  Putnum  V.  New  Albany,  4  Biss.  whether  it  was  re-issued  by  the  cor- 
(TJ.  S.)  365.  poration  to  solvent  purchasers.  While 

3  As  to  the  influence  of  laches  on  the  Avriter  regrets  to  find  himself  con- 
illegal  forfeitures,  see  posf,  §  1798.  curring  on  the  record  in  these  ob- 

<  Erskine  v.  Peck,  13  Mo.  App.  280;  servations,  it  should  be  added  that  it 

s.  c.  aflirmed,  83  Mo.  465.     In  the  later  was  not  necessary    to  the    decision, 

case  of  Johnson  v.  LuUman,  15  Mo.  which  really  turned  on  another  point 

App.  55,  s.  c.  affirmed  88  Mo.  667,  it  and  should  not  have  been  made.    It  is 

was  held  that  a  stockholder  who  sur-  believed    tliat   this    is   not    the  law. 

renders  unpaid  stock  to  the  corpora-  Ante,  §  1524. 
tion  is  not  liable  to  a  creditor  whose 
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subscribers  to  the  corporate  bonds,  without  creating  any  liability 
upon  the  stock  on  the  part  of  the  bondholders. ^  The  Supreme 
Court  of  Illinois  have  held  that  where  corporate  stock  has  been 
subscribed  for,  but  not  taken  up,  and  is  afterwards  transferred 
to  the  company,  and  is  by  the  company  sold  to  a  third  person  at 
less  than  its  face  value  as  "  treasury  stock,"  the  original  sub- 
scribers are  liable  for  the  difference  between  what  the  corpora- 
tion actually  obtained  for  it  and  its  face  value. ^  Another  court 
has  held  that  an  attempt  to  release  a  stockholder  from  his  con- 
tract by  the  general  manager  of  a  corporation,  who  is  also  the 
largest  stockholder,  secretary  and  treasurer,  ou  the  stockholders 
request,  that  he  would  dispose  of  his  stock,  whereby  he  causes 
entries  to  be  made  on  the  books  charging  off  the  balance  due  for 
unpaid  calls,  and  crediting  to  the  stockholder  the  sums  paid  by 
him,  will  not  avail  to  release  the  stockholder,  where  no  attempt 
is  made  to  transfer  his  shares,  although  the  manager  secures  new 
subscriptions  to  the  stock  in  place  thereof,  and  both  parties  sup- 
pose that  he  is  authorized  to  substitute  new  subscriptions  and 
release  the  old  ones.  If  injured,  his  remedy  is  one  against  his 
accent,  the  manager.^ 

§  1536.  No  Division  of  the  Corporate  Property  Among- 
Shareholders  Before  Dissolution.  —  Under  the  Civil  Code  of 
California,  §  309,  a  corporation  cannot,  prior  to  its  dissolution, 
distribute  its  capital  stock  to  its  shareholders  ;  *  and  beyond  ques- 
tion such  is  the  rule  of  law  without  the  aid  of  any  statute. 

§  1537.  Release  where  there  has  been  a  Transfer  of 
Shares.  —  As  we  shall  hereafter  see,  if  the  subscriber  is  in- 
debted for  his  shares,  in  the  absence  of  circumstances  which 
place  a  purchaser  of  them  in  the  category  of  bona  fide  purchasers 
without  notice^  such  purchaser  succeeds  to  the  liability  to  pay  the 
debt.  The  debt  runs  with  the  shares,  so  to  speak,  unless  the 
governing  statute  or  a  valid  by-law  otherwise  provides.^     But  if 

*  Davis    V.   Montgomery    Furnace  3  Cartwright     v.      Dickinson,     88 

&c.  Co.  (Ala  ),  8  So.  Rep.  49G.  Tenn.     476;    s.   c.    7    L.   R.    A.   706; 

"  Ailing  V.  Wenzel,  133  111.  264 ;  s.  c.  12  S.  W.  Rep.  1030. 
subnom  Ailing  «.  Ward,  24  N.  E.  651 ;  *  Kohl   v.  Lilieuthal,    81    Cal.    378; 

8  Rail.  &  Corp.  L.  J.  124.  s.  c.  22  Pac.  Rep.  689;  6  L.  R.  A.  520. 

»  Post,  §§  1680,  2335,  3341. 
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the  stockholder  has  settled  for  his  shares,  that  is  to  say  ;;aicZ  for 
them,  by  giving  his  promissory  note  to  the  company,  then  the 
purchaser  takes  them  free  of  liability.  The  acceptance  of  the 
note  by  the  company  ordinarily  releases  its  lien  on  the  shares, 
and  they  thereby  become  "  paid-up  shares."  If,  in  such  a  case, 
the  original  subscriber,  who  has  given  his  note  to  the  company 
in  payment  of  his  shares,  and  who  has  afterwards  transferred 
them  to  another,  attempts  to  substitute  the  credit  of  that  other 
for  his  own,  this,  it  seems,  can  be  done  in  the  absence  of  fraud, 
and  provided  the  transferee  is  solvent  and  capable  of  taking.^ 
While  the  author  finds  no  direct  authority  on  this  point,  no  rea- 
son is  perceived  why  one  solvent  creditor  could  not,  by  agree- 
ment with  all  the  parties,  acting  in  good  faith,  be  substituted  for 
another.  An  English  case  has  been  found  which  supports  the 
author's  suggestion.  A  person  agreed  to  take  shares  in  a  com- 
pany incorporated  under  an  act  of  Parliament  providing  that  the 
company  should  not  issue  any  share,  nor  should  any  share  vest 
in  the  person  accepting  the  same,  unless  at  least  one-fifth  of  the 
amount  of  the  share  had  been  paid.  Under  the  agreement 
twenty-five  shares  of  £20  each  were  issued  to  the  applicant,  and 
he  gave  his  check  to  the  secretary  of  the  company  for  £100; 
but  this  check  was  never  presented  to  the  bankers,  nor  was  any 
payment  ever  made  by  the  shareholder  in  respect  of  the  shares. 
After  holding  these  shares  for  over  a  year,  he  transferred  them, 
which  transfer  was  duly  registered,  and  the  name  of  the  transfer- 
or was  removed  from  the  register  of  shareholders.  The  company 
was  subsequently  ordered  to  be  wound  up,  and  the  name  of  the 
transferor  was  placed  upon  the  list  of  contributories.  On  an  ap- 
plication to  rectify  the  list,  the  lord  chancellor  (Selborne)  stated 
that  if  the  first  holder  of  these  shares  paid  £100  upon  them  the 
transfer  was  valid.  If  this  payment  was  not  made,  the  transfer 
was  invalid,  for  the  shares  did  not  vest.  Could  he,  then,  be 
made  a  contributory  by  reason  of  his  agreement  to  take  shares? 
This  agreement  rested  wholly  in  fieri ^  and  was  capable  of  being 
discharged  by  a  fresh  agreement.  The  transfer,  having  been 
accepted  by  the  company,  was  such  an  agreement,  operating  as 
a  new  contract   between  the  transferor,  the  transferee,  and  the 

1  Poat,^  3231,3255. 
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company.     The  original  holder  of  the  shares  was  therefore  dis- 
charged from  liability  as  a  contributory .^ 

§  1538.  Release  by  Act  of  the  Creditor.  —  While  as  between 
the  subscriber  and  the  corporation,  e.  g.,  in  an  action  for  calls, 
a  release  can  only  be  shown  by  the  act  of  both  parties,^  yet  as 
against  a  creditor  whose  rio^hts  have  accrued  it  seems  clear  that 
there  can  be  no  release  without  his  consent.  If,  after  the  re- 
tiring of  a  stockholder  from  the  corporation  by  the  sale  of  the 
stock,  and  due  notice  thereof  as  required  by  the  charter,  the 
creditor  gives  up  old  notes  upon  which  the  stockholder  was 
liable  and  takes  new  ones,  especially  if  done  for  the  purpose  of 
absolving  him  from  liability,  and  imposing  it  upon  his  successor 
in  the  stock,  this  operates  as  a  complete  release  to  him,  both  at 
law  and  in  equity.^ 

§  1539.  When  Release  of  One  Stockholder  by  a  Creditor  no 
Release  of  the  Others.  —  Where  the  liability  of  the  stockholders 
is  several  and  not  joint  — and  this  is  nearly  always  the  case  —  a 
release  by  a  creditor  of  one  shareholder,  does  not  operate  as  a 
release  of  the  others.*  It  is  not  like  releasing  one  of  several  joint 
trespassers. 

§  1540.  Revocation  by  Default  or  Neglect  of  Commission- 
ers. —  Decisions  which  turn  on  the  conduct  of  the  commissioners 
appointed  to  take  subscriptions  and  to  organize  corporations  are 
now  nearly  obsolete;  because,  under  the  general  statutes  existing 
in  most  of  the  States,  permitting  the  organization  of  corpora- 
tions, they  are  seldom  organized  by  the  aid  ofsuch  functionaries, 
yet  it  may  not  be  amiss  to  allude  to  the  rule  that  a  contract  of 
subscription  taken  by  such  commissioners  is  not  avoided  by  their 
subsequent  neglect  to  perform,  within  the  time  prescribed  by  the 
act,  some  other  duty  devolved  upon  them  by  the  governing 
statute,  which  is  in  its  nature  directory,  e.  g.^  the  duty  of  giving 

1  Morton's  Case,  L.  R.  16  Eq.  port,  6  R.  I.  154;  s.  c.  75  Am.  Dec. 
lOi.  688. 

2  Stuart  V.  Valley  R.  Co.,  32  Gratt.  ■*  Bank  of  Poughkecpsie  v.  Ibbot- 
(Va.)  146.  son,   5   Hill    (N.   Y.),   461.     Compaxe 

3  New  England  &c.  Bank  v.  New-  Robinson  v.  Bealle,  20  Ga.  275. 
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notice  to  choose  directors  as  soon  as  the  given  number  of  shares 
is  subscribed.^ 

§  1541.  Refusal  by  the  Corporation  to  Receive  the  Sub- 
scriptiou.  —  It  is  not  intended  to  enter  here  into  the  question 
under  what  circumstances  the  corporation  may,  after  beino- 
called  into  existence,  reject  the  subscriptions  of  any  of  those  who 
have  called  it  into  existence,  if  at  all.  If  itdoesso,  not  colorablv 
and  collusively  but  in  good  faith,  its  assignee  in  the  event  of  its 
insolvency  will  be  bound  by  its  action.  He  will  not  be  allowed 
to  disaffirm  it  and  compel  payment  of  the  subscriber  ;  but  the 
obligation  is  extinguished. ^ 

§  1542.  Refusal  to  Sign  Articles  of  Association  after  Sign- 
ing Preliminary  Contract.  —  As  already  seen,^  there  are  two 

theories  on  this  question  :  One  is  that  there  is  a  locus poenitentice 

a  power  of  rescission  at  any  time  before  the  final  articles  of 
association  or  other  formal  compact  prescribed  by  the  crovernino- 
statute  is  signed.*  The  other,  and  the  only  one  consistent  with 
honesty  and  fair  dealing,  is  that  after  the  subscriber  signs  the 
preliminary  paper,  and  others  also  sign,  he  is  bound  to  them  and 
they  are  bound  to  him,  and  he  cannot  escape  the  oblio^ation  of 
his  contract  by  refusing  to  sign  the  final  paper. ^ 

1  Union  Turnpike  Co.  v.  Jenkins,  1  corporation  thus  called  into  existence, 
Caines  (N.  Y.),  381,  390.  it  might  enforce  the  contract  of  sub- 

2  Potts  V.  Wallace,  32  Fed.  Rep.  scription  against  the  subscriber. 
272.  Johnson  v.  Wabash  &c.  Co.,  16  Ind. 

3  Ante,  §  1162.  889.     Another  court  has  held  that  the 

*  One  who  subscribed  for  stock  In  representative  of  creditors  may  do  the 
acompany  chartered  but  not  organized,  same  thing  after  the  corporation  be- 
the  charter  providing  for  subscription  comes  insolvent.  Haskell  v.  Sells,  14 
before  organization,  wag  held  to  his  Mo.  App.  91.  As  to  the  validity  of 
subscription  unless  he  expressly  dis-  subscriptions  to  enterprises  where 
sented  before  the  charter  was  ac-  there  is  not  the  strict  element  of  a 
cepted.  Gleaves  v.  Turnp.  Co.,  1  contract  for  want  of  contracting  par- 
Sneed  (Tenn.),  491.  ties,  see  Swain  v.  Hill,  30  Mo.  App. 

*  On  this  theory  it  was  held  that  436;  Underwood  v.  Waldron,  12  Mich, 
while  a  subscriber  to  the  preliminary  73;  Bryant  v.  Goodnow,  5  Pick, 
articles  might  refuse  to  sign  the  final  (Mass.)  228;  Trustees  v.  Allen,  14 
articles  which  were  to  be  recorded,  Mass.  172;  s.  c.  7  Am.  Dec.  201; 
yet  when  the  necessary  number  of  Griswold  v.  Trustees,  26  HI.  41 ;  s.  c. 
signers  to  this  final  paper  was  ob-  79  Am,  Dec.  361.  That  subscriptions 
tained,  and  the  same  recorded  and  the  to  the  capital  stock  of  corporations  not 
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§   1543.  The  English  Doctrine  on  this  Subject This    is 

quite  conformable  to  the  English  doctrine  as  to  the  effect  of 
signing  the  provisional  paper  which  in  that  country  is  called  the 
memorandum  of  association,  where  the  name  of  the  signer,  in 
consequence  of  some  effort  or  agreement  of  rescission,  never 
goes  upon  the  permanent  register  of  shareholders.  The  circum- 
stances of  Levick's  case^  furnish  an  illustration  of  one  of  the 
strictest  applications  of  the  liability  growing  out  of  a  simple  sub- 
scription to  a  memorandum  of  association.  Levick  signed  the 
memorandum  of  association  of  a  company  for  fifty  shares,  in 
January,  1866.  The  company  was  registered  on  January  18, 
1866.  Directors  were  appointed  on  February  24,  1866.  The 
company  was  wound  up  on  September  23,  1867.  No  shares 
were  ever  allotted  to  him  in  respect  of  his  subscription.  He 
made  no  application  for  shares,  except  as  above  mentioned,  and 
never  acted  as  a  director  of  the  company.  The  vice-chancellor, 
under  this  statement  of  facts,  indicated  that,  during  the  period 
from  the  registration  of  the  company  to  the  appointment  of  the 
directors,  the  effect  of  the  signing  of  the  memorandum  was  to 
make  the  subscriber  a  director  until  another  board  of  directors 
was  appointed,  and  that  it  was  the  duty  of  Mr.  Levick,  as  such 
director,  or  of  the  subsequently  appointed  board,  to  place  his 
name  upon  the  list  of  shareholders.  Neither  the  counsel  nor  the 
court,  in  this  case,  were  aware  of  any  case  in  which  a  person  who 
had  signed  a  memorandum  of  association  for  any  number  of 
shares  did  not  become  absolutely  bound  to  take  those  shares,  no 
delay  operating  as  a  bar  to  putting  the  name  on  the  register  of 
shareholders.  The  twenty  months'  delay,  therefore,  from  the 
formation  of  this  company  to  the  winding-up,  could  not  relieve 
the  subscriber  from  liability.  The  decision  was  placed  upon 
grounds  of  policy  as  well  as  of  principle,  viz.  :  that  persons 
should  know  that  they  cannot  subscribe  a  memorandum  of  asso- 
ciation to  form  a  company,  and  become  members  of  it,  without 

yet  In  existence  become  binding  when  Edinboro  Academy  «.  Robinson,  37  Pa. 

action  is  taljen  on  tlie  faitii  of  tliera, —  St.  210;  s.  c.  78  Am.  Dec.  421;    New 

see  ante,  §  117.'3;  Hamilton  v.  Rice,  7  Lindell   Hotel   Co.   v.   Smith,  13  Mo. 

Barb.  (N.  Y.)  157;  Stanton  v.  Wilson,  App.  7. 

2   Hill   (N.  Y.),  153;    Shober  v.  Lan-  i  40  L,  J.  (Ch.)  180. 

caster    &c.    Asso.,    68    Pa.    St.    429; 
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incurring  the  responsibility  of  shareholders.  The  principles 
enunciated  in  Levick'scaso  had  a  striking  application  in  Sidney's 
case,^  on  account  of  the  greater  lapse  of  time  from  the  formation 
of  the  company  to  the  winding-up,  and  the  distinct  and  positive 
withdrawal  of  the  subscril)er  from  the  company.  The  circum- 
stances were  that,  in  1865,  Sidney  agreed  to  become  a  director 
of  a  company,  and  signed  the  memorandum  for  two  hundred 
shares.  The  articles  of  association  empowered  the  directors  to 
decline  to  commence  business  unless  two-thirds  of  the  capital 
were  subscribed.  Sidney  having  unsuccessfully  opposed  a 
resolution  to  commence  business,  notwithstanding;  two-thirds  of 
the  capital  had  not  been  subscribed,  on  January  3,  18G6,  his 
resignation  as  director  was  accepted,  and  his  name  was  never 
placed  upon  the  list  of  shareholders.  In  February,  1870,  the 
company  was  ordered  to  be  wound  up  ;  and,  there  being  a  large 
number  of  unallotted  shares,  Sidney  was  placed  on  the  list  of 
contributories  for  the  two  hundred  shares  as  originally  subscribed 
for  by  him.  This  action  was  sustained  by  the  court  on  the 
principle  of  Levick's  case;  the  court  saying  that  there  was  no 
way  of  getting  rid  of  the  liability  incurred  by  signing  the 
memorandum  of  association  except  by  taking  the  shares  and 
then  making  a  valid  transfer.^ 

§  1544.  Erasure  or  Revocation  of  the  Sabscription  Before 
Delivery.  —  A  contracting  party  cannot,  of  course,  destroy  the 
obligation  of  his  contract  by  destroying  the  written  evidence  of 
it,  provided  there  has  been  a  delivery,  or  provided  that  something 
has  taken  place  which  is  tantamount  to  a  delivery.  The  erasure 
of  a  contract  of  subscription  does  not,  therefore,  prevent  a  suit 
to  charge  the  party  as  a  subscriber,  but  merely  lets  in  parol  evi- 
dence in  explanation  of  the  circumstances.^  It  has  been  held 
that  the  authority  of  an  agent  appointed  to  receive  subscriptions 
to  the  stock  of  a  company  is  exhausted  by  the  act  of  receiving 
the  subscriptions.  The  subscription  instantly  inures  to  the 
benefit  of  the  company,  creating  a  contract  between  it  and  the 
subscriber,  which  the  agent  cannot  rescind.  Notice  to  the  agent 
in  such  a  case,  of  the  intention  to  revoke  the  subscriptions,  is  a 

1  L.  R.  13  Eq.  228.  »  Johnson  v.  Wabash  &c.   Co.,  10 

2  Levick's  Case,  40  L.  J.  (Ch.)  180.      Ind,  389. 
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mere  nullity.^  There  are  many  cases  of  agency  which  are  quite 
analogous  to  this,  —  where  the  agent  has  power  to  do  a  thing, 
but  not  the  power  to  undo  it.  Thus,  an  agent  to  effect  the  sale 
of  real  estate  is  not,  in  the  absence  of  express  authority  to  that 
end,  an  agent  for  the  puri:)ose  of  rescinding  a  sale  which  he  has 
effected.^  But  if  the  agent  has  no  authority  to  receive  the  sub- 
scription, but  nevertheless  assumes  to  receive  it,  the  subscription, 
until  it  is  handed  into  the  company  by  such  pretended  agent,  is 
in  the  nature  of  a  declaration  of  a  purpose  by  the  subscriber, 
made  to  a  mere  stranger,  or  perhaps  of  a  delivery  of  a  proposi- 
tion to  the  company  for  a  contract  by  the  subscriber  to  his  own 
agent  ;  and  he  may  therefore  revoke  it  and  discharge  himself  of 
all  obligation  under  it  before  it  is  handed  to  the  company  and 
accepted  by  it.^ 

§  1545.  Whether  a  Release  of  One  Subscriber  Discharges 
Other  Subscribers. —  On  this  question  there  are  opposing  ideas, 
and  both  of  them  are  supported  by  some  reason.  If,  as  we  have 
seen,*  a  contract  of  subscription  signed  by  several  persons  be- 
comes, so  to  speak,  a  multi-partite  contract,  so  that  each  one  has 
the  right  to  insist  that  every  other  one  shall  be  held  to  the 
performance  of  his  engagement,  and  that  some  shall  not  be 
allowed  to  withdraw  and  leave  others  to  shoulder  the  burden, — 
it  would  seem  to  follow  that  if  some  are  allowed  to  withdraw 
all  the.  others  are  released  who  do  not  consent  thereto  ;  and  so  it 
has  been  held  in  some  cases. ^  But  this  reasoning  seems  to 
prove  too  much.  It  is  difficult  to  see  how  it  could  be  applied, 
except  possibly  to  a  release  of  the  shareholder  which  might 
take  place  at  a  general  stockholders'  meeting  and  by  the  vote  of 
a  majority  of  the  stockholders.  The  corporation,  in  an  artifi- 
cial sense  and  the  directors  in  a  substantial  sense,  are  trustees  for 

1  Lowe  V.  Edgefield  &c.  R.  Co.,  1  32  Pa.  St.  25,  31 ;  County  of  Crawford 
Head  (Tenn.),  G59.  v.  Pittsburgh  &c.  R.  Co.,  32  Pa.  St.  141. 

2  Recognized  in  Birge  v.  Bock,  44  (In  this  case  the  managers  released 
Mo.  App.  89.  the  other  subscribers  before  they  pro- 

3  Lowe  V.  Edgefield  &c.  R.  Co.,  1  cured  tlie  subscription  in  controversy, 
Head  (Tenn.),  659.  Compare  Lan-  which  was  a  municipal  subscription.) 
caster  v.  Elliott,  28  Mo.  App.  86.  Rutz  v.    Esler    &c.  Man.   Co.,   3    111. 

*  Ante,  §  1270  et  seq.  App.  83. 


«  McCully  V.  Pittsburgh  &c.  R.  Co., 
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the  shareholders.  If  in  the  execution  of  this  trust  they  assume 
to  release  a  shareholder,  they  doit  either  with  or  without  lawful 
authority.  If  they  have  lawful  authority  to  do  it,  theu  it  is 
not  perceived  how  the  doing  by  them  of  what  is  lawful  can 
afford  ground  for  discharging  subscribers  who  do  not  consent  to 
it,*  unless  there  is  a  proviso  annexed  to  the  authority  of  the 
directors  by  which  the  assent  of  the  stockholders  is  required,  — 
which  is  tantamount  to  saying  that  tbe  directors  have  no  lawful 
authority  to  do  the  act  themselves.  If,  on  the  other  hand,  the 
directors  have  no  lawful  authority  to  release  the  particular  sub- 
scriber, then  the  release  is  void  and  he  is  still  bound,  and  their 
attempted  release  of  him  affords  no  ground  on  which  dissenting 
stockholders  can  claim  that  they  are  released.  Moreover  this 
doctrine  is  as  weak  in  logic  as  it  would  be  disastrous  in  conse- 
quences, if  allowed  to  prevail.  For  it  would  follow  that  a  single 
mistake  or  breach  of  trust  on  the  part  of  the  directors  in  releas- 
ing a  single  subscriber  might  explode  the  corporation  like  a  putf- 
ball,  by  furnishing  a  pretext  to  all  the  other  subscribers  to  recede 
from  their  engagements,  either  discharging  part  of  them  to  the 
prejudice  of  those  who  might  feel  bound  to  remain  or  else  scatter- 
ing its  assets  to  the  winds,  perhaps  to  the  prejudice  of  creditors. 
It  is  therefore  not  surprising  that  courts  are  found  reluctant  to 
admit  so  dangerous  a  doctrine,  though  they  have  often  evaded 
it  on  various  indirect  grounds,  instead  of  planting  themselves 
on  the  contract  above  stated.  One  such  court  has  held  that 
in  absence  of  fraud  or  injury,  one  subscriber  is  not  discharged 
by  the  fact  that  the  directors  have  settled  the  indebtedness  of 
another  subscriber  upon  his  subscription,  by  his  allowing  it 
against  an  indebtedness  of  the  corporation  to  him.^  The  same 
court,  in  another  decision  rendered  about  the  same  time,  has 
condensed  its  reasoning  in  this  way,  in  its  official  syllabus  ;  "A 
subscriber  to  shares  in  a  corporation  contracts  with  reference  to 

1  This  is  well  illustrated  by  a  case  quently  that  au  assessment  made  on 

where  the    by-laws  of  an    insurance  the  amount  of  the   remaining  notes, 

company    vested    all     the    corporate  after  the  cancellation  was  made   by 

power  in  the  board  of  directors  and  ihem,  was  valid.     Maine  &c.  Ins.  Co, 

authorized  them  to  cancel  such  of  its  v.  Neal,  50  Me.  301 ;    see  post,  §  1547. 
stock  as  they  should  deem  worthless.  ^  Macon  &c.    R.    Co.   v.  Vason,  57 

It  was  held  that  they  had  power  to  Ga.  314.     As  to  this  right  of  set  off, 

cancel    premium    notes,   and    conse-  see  post,  §  3785,  et  seq. 
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the  charter;  and  the  number  of  shares  to  be  subscribed,  or  the 
whole  capital  stock  necessary  to  do  the  contemplated  business, 
constitutes  an  important  element  in  the  contract."  For  the 
corporation  to  release  subscriptions  so  as  to  reduce  the  capital 
largely  and  materially,  may  operate  as  a  release  of  other  sub- 
scribers. "  A  mere  nominal  subscription,  to  fulfill  the  letter  and 
break  the  spirit  of  the  contract,  is  no  substantial  compliance 
with  the  charter,  and,  when  released  because  it  was  nominal,  it 
becomes  equivalent  to  no  subscription  ab  initio. ^^  ^  The  Supreme 
Court  of  New  York  held  that  it  was  no  defense  to  an  action  to 
recover  the  amount  of  a  subscription  to  the  capital  stock  of  a 
corporation,  that  before  the  filing  of  the  articles  of  association, 
the  name  of  one  of  the  subscribers  was  erased,  it  being  fairly 
inferable  from  the  evidence  that  the  erasure  was  made  with  the 
knowledge  of  the  defendant,  of  all  the  directors,  and  at  the 
request  of  the  person  whose  name  was  erased,  the  evidence 
showinor  also  that  the  erasure  was  made  without  fraudulent 
intent.^  Another  court  has  held  that  a  compromise  decree  raak- 
ins  an  offer  of  terms  of  settlement  to  all  alike  who  are  liable  on 
the  stock  of  an  insolvent  corporation,  does  not  release  those  who 
do  not  accept  it,  from  their  liability  on  the  stock. ^ 

§  1546.  Fraudulent  Withdrawal  of  Premium  Notes  Given 
to  Mutual  Insurance  Company.  —  The  premium  notes  given  by 
members  of  mutual  insurance  companies  under  the  New  York 
statute  of  1849,  ch.  308,  are  deemed  to  constitute  a  fund  for  the 
security  of  creditors,  in  lieu  of  capital  stock ;  they  are  payable 
absolutely,  and  may  be  collected  without  any  allegation  of 
losses,  and  without  an  assessment ;  *  hence  an  agreement  made 

1  Memphis  Branch  R.  Co.  r.  Sulli-  C.    (N.    Y.)    53;    Brouwer  v.   Hill,   1 

van,  57  Ga.  240.     By  the  law  of  Georgia  Sandf.  S.  C.  (N.  Y.)  G29;  Brouwer  u. 

the  syllabus  is  the  official  declaration  Appleby,  1   Sandf.  S.   C.    (N.  Y.)  158; 

of  the  law  by  the  court:  the  opinion  Ilone  v.  Allen,  1  Sandf.  S.  C.    (N.  Y.) 

is  only  the  reasoning  of  the  particular  171;  Hone   v.   Folger,  1    Sandf.    S.  C. 

judge.  (N.    Y.)    177;    Caryl  v.    McElralh,    3 

^  Plank    Road    Co.    v.    Wetsel,  21  Sandf.  S.  C.  (N.  Y.)  176;  Deraisines  w. 

Barb.  (N.  Y.),  56.  Merchants'  Mutual  Ins.  Co.,  1  N.  Y. 

3  Hambleton  v.  Glenn,  72  Md.  331,  371;  Rowland  v.  Myer,  3  N.  Y.   290; 

351;  s.  c.  8  Rail.  &  Corp.  L.  J.  372;  20  Brown  v.  Cooke,  4  N.  Y.  51;  Eramett 

Atl.  Rep.  115.  V.  Reed,  8  N.  Y.  312;  White  v.  Haight, 

*  Furniss  v.  Gilchrist,  1  Saudf.  S.  IG  N.  Y.  310. 
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by  the  president  of  such  a  company,  on  receiving  such  a  note, 
that  it  should  be  given  up  at  maturity ,i  or  that  another  note  of 
less  value  should  be  substituted  for  it,^  has  been  held  void.  If 
.such  a  note  passes  to  a  receiver  of  the  company,  he  may  sue  .nnd 
recover  on  it ;  ^  if  it  has  been  given  up  to  the  maker,  in  pur- 
suance of  such  an  agreement,  the  receiver  may  maintain  trover 
for  it  against  the  maker,*  who  may  sue  and  recover  its  amount.^ 
In  such  a  case,  where  it  ap[)eared  that  the  princi[)al  object  of 
giving  the  note  was  to  take  out  a  large  policy,  on  which  to  vote 
for  trustees  at  an  approaching  election  ;  that  it  was  given  with 
an  intent  and  expectation  by  the  maker  that  it  would  appear  in 
the  company's  annual  statement  as  one  of  the  assets,  and  figure 
as  one  of  the  securities  held  for  the  protection  of  dealers,  and  it 
did  so  appear  with  the  maker's  knowledge;  and  the  jury  found 
that  it  was  not  an  open  policy  note  given  in  reference  to  busi- 
ness; —  it  was  held  that  the  maker  was  liable  on  it  to  the  com- 
pany, as  a  note  held  for  the  security  of  its  dealers,  and  that  it 
must  be  regarded  in  law  either  as  a  note  lent  by  the  maker  to 
the  company  for  that  purpose,  or  as  a  note  given  under  the 
charter  provision  in  that  behalf.^  So,  where  a  joint-stock  in- 
surance company  desired  to  reorganize  on  the  mutual  plan,  and 
it  was  neces.sary,  under  the  statute,  to  exhil)it  to  the  comptroller 
notes  given  in  advance  of  premiums  to  the  extent  of  $100,000, 
and  a  note  was  given  for  the  purpose  of  enabling  the  company  to 
exhibit  this  amount  of  assets  to  the  comptroller,  and  so  pass  the 
necessary  examination,  with  the  secret  understanding  that  it 
should  be  returned  to  the  owner  and  a  note  of  lesser  amount 
substituted  for  it,  which  was  afterwards  done,  —  this  transaction 
was  held  to  be  a  fraud  upon  the  law,  and  the  makers  of  the  ficti- 
tious note  continued  liable  thereon,  although  it  had  been  delivered 
up  and  destroyed.^ 

1  Brouwer  v.   Appleby,  1  Sandf.  S.  *  Brouwer  v.  Hill,  1    Saudf.    S.    C. 
C.  (N.  Y.)  158;  Hone  v.  Allen,  1  Saudf.       (N.  Y.)  629. 

S.  C.  171;  Brouwer  v.   Hill,  1   Sandf.  «  Tuckerman  v.   Brown,   33  N.  Y. 

S.  C.  (N.  Y.)  629.  297;  s.  c.  88  Am.  Dec.  38(i. 

2  Tuckerpttan    v.   Brown,   33   N.  Y.  6  Brouwer  v.  Hill,  1  Saudf.  S.  C.  (N. 
297;  s.  c.  88  Am.  Dec.  386.  Y.)  629. 

3  Brouwer    v.  Appleby,    1    Sandf.  '  Tuckerman  v.  Brown,    33  N.   Y. 
S.  C.  (N.  Y.)  158.  297;  s.  c.  88  Am.  Dec.  386. 
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§  154:7.  Withdrawal  of  Members  of  Building  and  Mutual 
Fund  Associations.  — Building  and  other  mutual  fund  associa- 
tions stand  (m  a  footing,  in  respect  of  what  we  are  considering, 
different  from  that  occupied  by  ordinary  joint-stock  companies. 
Their  schemes  of  organization  often  provide  for  the  withdrawal 
of  members  on  giving  a  prescribed  notice/  and  on  complying 
with  other  conditions.  Building  associations  do  not  allow  their 
stockholders  to  withdraw,  thereby  escaping  assessments  where 
their  stock  is  incumbered;  and  it  has  been  held  that  such 
stock  is  incumbered  where  there  is  a  judgment  against  the 
stockholder  in  favor  of  the  association,  although  to  an  amount 
not  equal  to  the  par  value  of  the  shares. ^ 

§  1548.  Corporation  Cannot  Relieve  Subscriber  by  Pur- 
chasing His  Shares. — For  a  corporation  to  repurchase  its 
shares  at  the  price  which  the  subscriber  has  paid  for  them  is 
simply  to  distribute  the  trust  fund  of  creditors,  hereafter  spoken 
of  ,^  among  those  from  whom  it  was  originally  collected.  That  this 
cannot  be  done  as  against  the  creditors,  if  it  has  any,  is  plain. 
That  it  cannot  be  done  as  against  other  shareholders  is  equally 
plain.  In  the  absence  of  special  circumstances,  such  as  render 
allowable  a  compromise,  it  is  safe  to  say  that  this  cannot  be 
done,  as  against  other  shareholders,  in  the  absence  of  statutory 
authorization,  without  unanimous  consent.  For  these  reasons 
the  general  rule  is  that  a  corporation  cannot  purchase  and  hold 
its  own  shares.* 

§  1549.  Illustration.  — Thus,  in  assumpsit  brought  by  a  corpora- 
tion against  a  stockholder  to  recover  the  amount  due  on  his  shares,  it 

1  Interpretation  of  a  by-law  pro-      the  association,  see  Bowker  v.   Mill 
riding    for    a  withdrawal  on  giving      River  Asso.,  7  Allen  (Mass.),  100. 
thirty  days'  notice  "  previous  to   the  ^  ^ost,  §  1569. 

regular   meeting    of    stockholders."  *  Post,  §  2054.    It   has    been    held 

Farnsworth  v.  Kobbins,  36  Minn.  369;  that  a  corporation  whose  capital  stock, 

s.c.  31  N.  W.  Rep.  349.  as   fixed   and  limited,   has  not    been 

2  Laurel  Run  Building  Assoc,  v.  fully  paid  in,  cannot  relieve  a  delin- 
Sperring,  106  Pa.  St.  334.  As  to  what  quent  stockholder  from  payment  of 
dealings  with  his  shares,  by  a  member  assessment  upon  his  stock  by  a  pur- 
of  a  loan  association,  will  operate  to  chase  of  the  same,  especially  against 
sever  his  connection  with  the  asso-  the  objection  of  another  stockholder, 
ciation  as  a  member,  and  clothe  him  Currier  v.  Lebanon  Slate  Co.,  56  N.  H. 
with  the  character  of  a  mere  debtor  to  262. 
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appeared  that  the  board  of  directors  had,  by  resolution,  purchased  for 
the  company  from  this  and  other  subscribers  their  shares,  and,  on 
behalf  of  the  company,  assumed  the  pa^yment  of  their  subscriptions ; 
that  the  stock  had  been  surrendered  to  the  company,  the  subscriptions 
declared  null  and  void,  and  released,  and  the  secretary  directed  to  can- 
cel them.  The  court  below  charged  the  jury  that  if  the  company  had 
assets  sufficient  to  pay  their  debts,  this  cancellation  of  stock  was  valid 
and  released  the  defendant.  "  From  this,"  said  Strong,  J.,  in  giving 
the  judgment  of  the  Supreme  Court,  "  we  entirely  dissent.  The  direct- 
ors of  the  company  then  in  office  were  its  agents,  with  limited  powers, 
the  extent  of  which  the  defendant  was  bound  to  know.  Their  duties 
were  to  conduct  its  affairs  to  the  furtherance  of  the  emls  for  which  the 
company  was  created.  They  had  no  power  to  destroy  it,  to  give  away 
its  funds,  or  to  deprive  it  of  any  of  its  means  to  accomplish  the  full 
purpose  for  which  it  was  chartered.  The  creditors  were  not  the  only 
persons  who  had  interests  and  rights  at  stake.  The  stockholders  who 
had  paid  their  subscriptions  or  bought  their  stock,  and  the  common- 
wealth, by  whom  the  charter  had  been  granted,  were  at  least  equally 
interested.  The  railroad  was  unfmished,  and  the  commonwealth  had  a 
right  to  demand  that  all  the  resources,  rights,  and  credits  of  the  com- 
pany should  be  devoted  to  its  completion.  An  unfinished  road  was 
useless  to  the  remaining  stockholders,  and  it  was  a  wrong  to  them  to 
render  their  stock  valueless  by  extinguishing  that  which  was  necessary 
and  which  should  have  been  applied  to  the  object  for  which  the  legis- 
lature gave  the  company  its  being.  Directors  of  a  railroad  company 
are  trustees  for  all  the  stockholders,  and,  in  a  very  just  sense,  for  the 
commonwealth.  It  is  an  abuse  of  their  trust,  wholly  unauthorized,  and 
at  war  with  the  design  of  the  charter,  to  single  out  some  of  the  stock 
subscribers  and  release  them  from  their  liability.  No  such  authority 
in  them  has  ever  been  recognized.  It  certainly  was  not  in  Lauman  v. 
The  Lebanon  Valley  R.  Co.,^  nor  in  any  of  the  cases  cited  by  the 
defendant  in  error.  It  is  supported  neither  by  authority  nor  reason. 
The  instruction  given  to  the  jury  was,  therefore,  entirely  erroneous."  - 

§  1550.  Collusive  Forfeitures.  —  It  is  supposed  that  all 
corporations  existing  in  England  and  in  this  country  possess, 
under  their  charters,  governing  statutes  or  constating  instru- 
ments, the  power  to  forfeit  the  shares  of  their  members  for  the 
non-payment  of  installments  due  thereon  which  have  been  regu- 

1  30  Pa.  St.  42.  2  Bedford  R.  Co.  v.  Bowser,  48  Pa. 

St.  37. 
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larly  called  for  by  the  board  of  directors.  The  general  rule  is/ 
though  there  is  some  authority  to  the  contrary,^  that  this  is 
merely  a  cumulative  remedy  against  shareholders,  and  that  the 
existence  of  this  right,  without  its  exercise,  does  not  deprive  the 


1  Fost,  §  1784;  Goshen  Turnpike  Co. 
V  Hurtin,  9  Johns.  (N.  Y.)  217;  s.  c.  6 
Am.  Dec.  273;  Dutchess  Cotton  Man. 
Co.  V.  Davis,  U  Johns.  (N.  Y.)  238; 
s.  c.  7  Am.  Dec.  459:  Beene  v.  Ca- 
hawba  &c.  R.  Co.,  3  Ala.  6G0;  Selma 
&c.  R.  Co.  V.  Tipton,  6  Ala.  787;  s. 
c.  39  Am.  Dec.  344 ;  Instone  v.  Frank- 
fort Bridge  Co.,  2  Bibb  (Ky.),  576;  s. 
c.  0  Am.  Dec.  638;  Troy  &c.  R.  Co.  v. 
Kerr,  17  Barb.  (N.  Y.)  581;  Rensselaer 
&c.  Co.  V.  Barton,  16  N.  Y.  459,  note; 
Troy  Turnpike  Co.  v.  McChesney,  21 
Wend.  (N.  Y  )  296 ;  Herkimer  Man.  Co. 
V.  Small,  21  Wend.  (N.  Y.)  273;  North- 
em  R.  Co.  v.  Miller,  10  Barb.  (N.  Y.) 
260;  Mann  v.  Cooke,  20  Conn.  178; 
Freeman  v.  Winchester,  10  Smed.  & 
M.  (Miss.)  577;  Stokes  v.  Lebanon 
&c.  T.  Co.,  6  Humph.  (Tenn.)  241; 
Gratz  V.  Redd,  4  B.  Monr.  (Ky  ),  193; 
Mann  v.  Currie,  2  Barb.  (N.  Y.)  294; 
Hightower  u.  Thornton,  8  Ga.  502;  s. 
c.  52  Am.  Dec.  412;  Sagory  v.  Du- 
bois, 3  Sandf.  Ch.  (N.  Y.)  466:  Mc- 
Donough  V.  Phelps,  15  How.  Pr.  (N. 
Y.)  372;  Tar  River  Nav.  Co.  v.  Neal, 
3  Hawks  (N.  C),  520;  Highland  Turn- 
pike Co.  V.  McKean,  11  Johns.  (N. 
Y.)  98;  Hartford  &c.  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499. 

2  Post,  §1785;  Worcester  Turnpike 
Co.  V.  Willard,  5  Mass.  80;  s.  c.  4  Am. 
Dec.  39;  Audover  &c.  T.  Co.  v.  Gould, 
6  Mass.  40;  8.  c.  4  Am  Dec.  80;  Ches- 
ter Glass  Co.  V.  Dewey,  16  Mass.  94; 
s.  c.  8  Am.  Dec.  128;  New  Bedford  &c. 
Turnpike  Co.  v.  Adams,  8  Mass.  138; 
s.  c.  5  Am.  Dec.  81 ;  Franklin  Glass 
Co.  V.  Alexander,  2  N.  H.  380;  s.  c.  9 
Am.  Dec.  92;  New  Hampshire  Central 
R.  Co.  V.  Johnson,  30  N.  II.  390;  s.  c. 
64  Am.  Dec.  300.  In  this  last  case  the 
Supreme  Court  of  New  Hampshire, 
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after  an  examination  of  the  authori- 
ties, concluded  the  true  rule  to  be 
this:  '*  Where  a  party  makes  an  ex- 
press promise  to  pay  the  assessments, 
he  is  answerable  to  the  corporation 
upon  such  promise  for  all  legal  as- 
sessments, and  may  be  compelled 
to  its  performance  by  action  at  law, 
before  resorting  to  a  sale  of  the 
shares.  It  is  a  personal  undertaking, 
beyond  the  terms  of  the  charter. 
Where,  on  the  other  hand,  he  only 
agrees  to  take  a  specified  number  of 
shares,  without  promising  expressly 
to  pay  assessments,  then  resort 
must  first  be  had  to  a  sale  of  the 
shares  to  pay  the  assessments,  before 
an  action  at  law  can  be  maintained. 
His  agreement  simply  to  take  the 
shares  is  an  agreement  upon  the  faith 
of  the  charter,  and  by  it  alone  is  he  to 
be  governed,  so  far  as  his  shares  are 
to  be  affected.  He  takes  them  upon 
the  conditions  and  law  of  the  charter. 
They  exist  only  by  virtue  of  the  char- 
ter, and  are  to  be  governed  by  the  pro- 
visions therein  contained."  Where 
the  contract  of  subscription  contains 
an  express  promise  to  pay  the  assess- 
ments, and  the  conditions  of  the  sub- 
scription have  been  performed,  by  all 
the  authorities  an  action  of  assumpsit, 
or  other  like  action,  can  be  maintained 
in  the  first  Instance,  without  a  pro- 
ceeding to  forfeit  the  shares,  or  a 
declaration  of  forfeiture,  sale  of 
them,  or  other  equivalent  act.  South 
Bay  Meadow  Dam  Co.  v.  Gray,  30 
Me.  547;  Smith  u.  Natchez  Steamboat 
Co.,  1  How.  (Miss.)  479;  Salem  Mili- 
Dara  Corp.  v.  Ropes,  6  Pick  (Mass.) 
23;  Towusendu.  Goewey,  19  Wend.(N. 
Y.)  424;  s.  c.  32  Am.  Dec.  514;  Dutch- 
ess  Cotton    Man.   Co.    v.  Davis,    14 
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company  of  the  power  to  maintaiu  actions  against  its  members 
for  whatever  is  due  from  them  oil  their  contract  of  subscription. 
In  such  cases  the  corporation  has  an  election  between  two  reme- 
dies: it  may  either  dechire  a  forfeiture,  or  it  may  bring  an 
action  for  the  amount  due.  If  it  declares  a  forfeiture,  and  the 
charter,  governing  statute,  or  constating  instrument  does  not 
otherwise  provide,  the  relation  between  the  shareholder  and  the 
corporation  is  thereby  terminated,^  and  his  contract  of  subscrip- 
tion is  cancelled  ;  and  neither  the  corporation, ^  nor  its  creditors' 
can  proceed  against  him  for  the  remaining  installments  which 
would,  but  for  the  forfeiture,  be  due  under  his  contract.  The 
rule  that  a  forfeiture  of  shares  terminates  a  stockholder's  liabil- 
ity to  creditors  has  been  carried  so  far,  in  New  York,  as  to  hold 
that  after  forfeiture  a  stockholder  is  not  liable  for  debts  con- 
tracted while  he  was  a  stockholder.'*  Under  the  Eno^lish  Joint- 
stock  Companies  Acts  a  similar  rule  obtains.  After  the  shares 
of  a  member  have  been  forfeited  by  the  directors,  in  pursuance 
of  the  terms  of  the  deed  of  settlement,  he  cannot,  in  the  event 
of  the  insolvency  of  the  company,  be  put  upon  the  list  of  con- 
tributories,^  unless  insolvency  supervenes  within  one  year  after 
forfeiture,  in  which  case,  by  the  terms  of  the  Companies  Act, 
1862,  he  will  be  liable  to  contribute  as  a  past  member. "^     It  is 

Johns.  (N.  Y.)  238;  s.  c.  7  Am.    Dec.  dlesex  Factory,  14  Pick.  (Mass.)  483; 

459;      Worcester     Turnpike    Co.    v.  Mechanics' Foundry  and  Machine  Co. 

Willard,  5  Mass.  80;  s.  c.  4  Am.  Dec.  v.  Hall,  121  Mass.  272;  Ashton  v.  Bur- 

39;  Andover  &c.  T.   Co.  v.  Gould,   6  bank,  2  Dill.  (U.  S.)  435;  King's  Case, 

Mass.  40;  s.c.  4  Am.  Dec.  80.  L.  R.  2  Ch.    714,  719,    731;    Knights' 

1  As    under    the    railway    acts    of  Case,  L.  R.  2  Ch.  321. 
Massachusetts.     Rev.      Stat.      Mass.  ^  Allen  v.  Montgomery  R.   Co.,  11 

1836,  ch.  30,  §   53;  Gen.  Stat.  Mass.  Ala.  450;   Mills  v.  Stewart,  41  N.  Y. 

1860,  ch.  63,  §  9.     See  Lexington  &c.  384   (Hunt,  C.  J.,  and  Woodruff,  J., 

R.  Co.  V.  Chandler,  13  Mete.  (Mass.)  dissenting);  affirming  s.  c.  62  Barb. 

311;  Troy  &c.    R.  Co,  v.  Newton,    1  (N.  Y.)444;  Macauly  v.  Robin.son,  18 

Gray  (Mass.),  544.  La.  An.  619. 

3  Small  V.  Herkimer  Man  Co.,  2  N.  *  Mills,  v.  Stewart,  41  N.  Y.  384. 

Y.  330,  overruling  s.  c.  21  Wend.  (N.  ^  WooUaston's  Case,  4  De  G.  &  J. 

Y.)  273,  and  2  Hill,  127;  Andover  &c.  437;  Boresford's  Case,  2   Mac.  &   G. 

Turnpike   Co.   v.  Gould,  6   Mass.  40;  197;  Kelk's   Case,   L.    R.   9   Eq.   107; 

s.  c.  4  Am.  Dec.  80;   Franklin  Glass  Dawes' Case,  L.  R.  6Eq.  232;  Snell's 

Co.  V.  White,  14  Mass.  286;   Chester  Case,  L.  R.  5.  Ch.  22, 
Glass  Co.  V.  Dewey,  16  Mass.  94 ;  s.  c.  ^  25  and  26  Vict.,  ch.  89,  §  38.     See 

8  Am.  Dec.  128;  Ripley  t?.  Sampson,  Thompson    on    Stockholders,    §    97; 

10  Pick.  (Mass.)  371;   Cutler  v.  Mid-  Ramsay's  Case,  3  Ch.  Div.  388;  Need- 
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obvious  that  the  courts  will  not  permit  a  power  so  necessary  to 
the  successful  existence  of  corporations  to  be  turned  into  an 
instrument  for  their  destruction  in  the  event  of  their  becom- 
ing embarrassed.  Moreover,  when  we  recur  to  the  doctrine  that 
the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  payment 
of  its  creditors,^  it  becomes  clear  that  these  courts  will  not 
permit  this  fund  to  be  frittered  away  by  collusive  forfeitures 
of  shares  made  by  the  directors  while  the<?ompany  is  in  failino- 
circumstances,  and  with  the  view  of  enabling  the  favored  share- 
holders to  escape  from  liability  to  the  company's  creditors.  The 
American  books  abound  in  the  strongest  expressions  of  opinion 
upon  the  principle  which  governs  this  subject  ;^  and  the  English 
courts  unite  with  ours  in  holding  that  a  collusive  forfeiture  of 
shares  made  by  a  corporation  when  in  a  condition  of  insolvency, 
or  of  impaired  credit,  will  not  release  the  shareholders  in  the 
event  of  the  company  being  wound  up.^  Such  arrangements,  in 
the  view  of  the  American  courts,  are  void  as  to  creditors,  ^ 
unless  the  creditors  assent  to  them.^ 


ham's  Case,  L.  R.  4Eq.  135;  Andrew's 
Case,L.  R.  4  Eq.  458;  s.  c.  L.  R.  3  Ch 
161;  Webb.  v.  Whiffen,  L.  R.  5  11.  L 
711 ;  Ro  Accidental  &c.  Ins.  Corp.,  L 
R,  5  Ch.  428;  Brett's  Case,  L.  R.  G  Ch 
800;  Morris'  Case,  L.  R.  7  Ch.  200 
Weston's  Case,  L.  R.  6  Eq.  17 
Bridger's  Case,  L.  R.  4  Ch.  266; 
Creyke's  Case,  L.  R.  5  Ch.  63. 

1  Post,  §  1560,  et  seq. 

2  Burke  v.  Smith,  16  Wall.  (U.  S.) 
294;  Upton  v.  Tribilcock,  91  U.  S.  47; 
Bedford  R.  Co.  v.  Bowser,  48  Pa.  St. 
37;  Mills  v.  Stewart,  41  N.  Y.  386,  390; 
Slee  V.  Bloom,  19  Johns.  (N.  Y.)  456, 
476;  s.  c.  10  Am,  Dec.  273;  Mann  v. 
Cook,  20  Conn.  178. 

3  Richmond's  Executor's  Case,  4 
Kay  &  J.  305,  325;  Spackman's  Case,  11 
Jur.  (x.  s.)  207;  s.  c.  sub  nom.  Spack- 
man  v.  Evans,  L.  R.  3  H.  L.  171 ;  Stan- 
hope's 2d  Case,  L.  R.  1  Ch.  161,  over- 
ruling (it  seems)  Brotherhood's  Case, 
4DeG.  F.  &  J.  566.  And  see  Stewart's 
Case,  L.  R.  1  Ch.  610;  Gower's  Case, 
L.  R.  6  Eq.  77;    Walter's  2d  Case,  3 
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DeG.  &  Sra.  244.  As  to  what  amounts 
to  a  valid  forfeiture  or  release  of  a 
shareholder  under  the  English  Com- 
panies Act,  1862,  see,  in  addition  to 
the  foregoing,  Snell's  Case,  L.  R.  5 
Ch.  22;  Hall's  Case,  L.  R.  5  Ch.  707. 
A  clause  in  the  deed  of  settlement  of 
a  joint-stock  company  to  the  effect 
that,  in  all  cases  not  provided  for  by 
that  or  any  supplemental  deed  of 
settlement,  the  directors  may  act  in 
such  a  manner  as  to  promote  the 
interests  and  welfare  of  the  retiring 
company  has  been  held  not  to  enable 
the  directors  to  cancel  the  shares  of  a 
retiring  director,  so  as  to  exempt  him 
from  future  responsibility  as  a  con- 
tributory. Stanhope's  Case,  3  DeG. 
&  Sm.  198. 

*  Slee  V.  Bloom,  19  Johns.  456,  476; 
s.  c.  10  Am.  Dec.  273;  Maun  v.  Cook, 
20  Conn.  178;  Sagory  v.  Dubois,  3 
Sandf.  Ch.  (N.  Y.)  466;  Upton  v. 
Ilansbrough,  3  Biss.  (U.  S.)  417,  427; 
Pickering  y.TempIeton,2  Mo.  App.424. 

''  Slee  V.  Bloom,  supra. 
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§  1531.     American  Judicial  Expressions  on  this  Subject.  — 

To  \'indicate  this  statement  let  us  quote  a  few  expressions  from  Ameri- 
can eases:  "If  the  judge  had  found  that  this  forfeiture  was  made 
by  collusion  and  fraud  between  the  directors  of  the  company  and  the 
respondent,  his  liability  would  not  cease."  ^  _  .  -  -  "Should 
they  [the  directors]  forfeit  it  [stock]  for  the  purpose  of  defrauding 
the  corporation  or  any  creditors,  such  forfeiture  would  for  that  reason 
be  set  aside."  2  .  _  .  _  "it  must  also  be  conceded  that,  if  the 
company  has,  in  fraud  of  its  creditors,  released  subscribers  to  its  stock 
from  the  payment  of  their  subscriptions,  the  release  is  inoperative  to 
protect  those  subscribers  against  claims  of  creditors.  Under  the  law  of 
the  State  [Indiana]  all  railroad  companies  are  required  to  have  a  sub- 
scription to  their  capital  stock  not  less  than  $1,000  for  every  mile  of 
their  proposed  roads  before  they  may  exercise  corporate  powers.  This 
requirement  is  intended  as  a  protection  to  the  public  and  to  the  credit- 
ors of  the  companies.  And  it  is  clear  that  the  directors  of  a  company 
organized  under  the  law  have  no  power  to  destroy  it,  to  give  awaj'  its 
funds,  or  deprive  it  of  any  means  which  it  possesses  to  accomplish  the 
purposes  for  which  it  was  incorporated.  The  stock  subscribed  is  the 
capital  of  the  company,  —  its  means  for  performing  its  duty  to  the  com- 
monwealth and  to  those  who  deal  with  it.  Accordingly  it  has  been 
settled  by  very  numerous  decisions  that  the  directors  of  a  company  are 
incompetent  to  release  an  original  subscriber  to  its  capital  stock,  or  to 
make  any  arrangement  with  him  by  which  the  company,  its  creditors, 
or  the  State  shall  lose  any  of  the  benefit  of  his  subscription.  Every 
such  arrangement  is  regarded,  in  equity,  not  merely  as  ultra  vires,  but 
as  a  fraud  upon  the  other  stockholders,  upon  the  public,  and  upon  the 
creditors  of  the  company."  ^  -  .  -  -  "The  capital  stock  of  a 
moneyed  corporation,"  said  Mr.  Justice  Hunt,-*  "  is  a  fund  for  the  pay- 
ment of  its  debts.  It  is  a  trust  fund,  of  which  the  directors  are  the 
trustees.  It  is  a  trust  fund  to  be  managed  for  the  benefit  of  its  share- 
holders during  its  life,  and  for  the  benefit  of  its  creditors  in  the  event  of 
its  dissolution.  This  duty  is  a  sacred  one,  and  cannot  be  disregarded. 
Its  violation  will  not  be  undertaken  by  any  just-minded  man,  and  will 
not  be  permitted  by  the  courts.  The  idea  that  the  capital  of  a  corpora- 
tion is  a  foot-ball  to  be  thrown  into  the  market  for  the  purposes  of 
speculation,  that  its  value  may  be  elevated  or  depressed  to  advance  the 
interests  of  its  managers,  is  a  modern  and  wicked  invention.     Equally 

1  Murray  J.,  in  Mills  v.  Stewart,  41  3  Mr.  justice  Strong  in  Burke  v. 
N.  Y.  386.  Smith,  16  Wall.  (U.  S.)  394. 

2  Grover,  J.,  in  Mills  v.  Stewart  41  *  In  Upton  v.  Tribilcock,  91  U.  S. 
N.  Y.  390.  ^7. 
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unsound  is  the  opinion  that  the  obligation  of  a  subscriber  to  pay  his 
subscription  may  be  released  or  surrendered  to  him  by  the  trustees  of 
the  company.  This  has  been  often  attempted,  but  never  successfully. 
The  capital  paid  in,  and  promised  to  be  paid  in,  is  a  fund  which  the 
trustees  cannot  squander  or  give  away.  They  are  bound  to  call  in  what 
is  unpaid,  and  carefully  to  husband  it  when  received." 

§  1552.  A  Distinctive  Doctrine  on  this  Subject  in  En- 
gland.—  The  English  cases  on  this  subject  will  not,  however, 
much  aid  the  American  judge  or  practitioner  ;  because,  as  stated  at 
the  outset  of  this  article, ^  the  question  is  there  viewed,  for  the 
most  part,  as  a  question  iuvolvnig  the  social  rights  of  the  members, 
and  not  the  rights  of  the  creditors,  of  the  compan}'.  The  cen- 
tral idea  of  the  English  cases  seems  to  be  that  if  one  member  is 
released  by  collusion,  from  his  obligation  to  pay  for  his  shares, 
the  other  members  have  so  much  more  to  pay.  Such  an  act  is 
ultra  vires  in  the  sense  that  the  directors,  as  agents  of  the  body 
of  shareholders,  have  no  power  to  doit ;  but  it  is  not,  as  w^th  us, 
ultra  vires  in  a  sense  that  the  corporation  itself  has  no  power  to 
do  it,  or  to  ratify  the  doing  of  it  after  it  is  done.  The  injury 
being  in  the  view  of  the  English  courts,  to  the  shareholders  only, 
the  act  is  held  by  those  courts  capable  of  being  ratified  by  all 
the  shareholders.  Without  going  into  those  cases  in  detail 
which  the  author  has  done  to  some  extent  in  another  work,^  the 
result  of  them  may  be  thus  restated: 

1.  A  forfeiture  by  the  directors  of  the  shares  of  a  member, 
not  in  accordance  with  the  terms  of  the  deed  of  settlement,  is 
%iltra  viresy  and  voidable  at  the  instance  of  a  dissenting  member. 

2.  But  though  thus  voidable,  if  all  the  members  had  knowl- 
edge or  sufficient  means  of  knowledge  of  it,  and  acquiesced  in  it 
for  a  number  of  years,  they  will  be  deemed  to  have  ratified  it; 

1  Ante,  §  1519.  Case,  11  Jur.  (n.  s.)  572;  s  c.  3  De  G. 

2  Thompson  on  Stockholders,  §  196,  J.  &  S.  41 ;  Dawes'  Case,  L.  R.  6  Eq. 
et  seq.  The  folio  tving  cases  were  232;  Wright's  Case,  L.  R.  7  Ch.  55; 
there  examined:  Spackman  v.  Evans,  Martin's  Case,  2  Hera  &  M.  (J69;  Beres- 
L.  R.  3  11.  L.  171;  Evans  v.  Small-  ford's  Case,  2  Mac.  &  G.  200;  Re 
combe,  L.  R.  3  H.  L.  2G3;  Holt's  Case,  Phillips,  18  Beav.  G29;  Woollaston's 
1  Sim.  (x.  8.)  389;  Dixon's  Case,  L.  Case,  4  Dc  G.  &  J.437;  Kelk's  Case,  L. 
R.  5  Ch.  79;  Stanhope's  First  Case,  R.  9  Eq.  107;  Bigg's  Case,  L.  R.  1  Eq. 
3  De  G.  &  Sm.  198;  Stanhope's  See-  309;  Moore  v.  Rawlins,  6  C.  B.  (n  s.) 
end  Case,  L.  R.  1  Ch.  131;  Bc-lhaveu's  412;  Stocken's  Case,  L.  R.  3  Ch.  412. 
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and,  in  the  event  of   the  future  insolvency  of  the  company,  the 
retiring  member  will  not  be  put  upon  the  list  of  contributories. 

3.  If,  however,  the  forfeiture  was  ultra  vires,  and  the  proof 
does  not  raise  a  clear  presumption  of  knowledge  and  acquies- 
cence on  the  part  of  all  the  shareholders,  in  the  event  of  subse- 
quent insolvency,  even  after  the  lapse  of  several  years,  the 
retiring  member  will  be  put  upon  the  list  of  contributories. 

4.  If  the  pretended  forfeiture  is  attended  with  circumstances 
of  collusion  and  fraudulent  concealment,  no  lapse  of  time  will 
prevent  a  restoration  of  the  retiring  member  to  his  liability  as  a 
contributory. 

5.  If,  however,  the  declaration  of  forfeiture,  though  not 
strictly  regular,  complies  substantially  with  the  deed  of  settle- 
ment, the  retiring  member  will  not  be  put  upon  the  list  of  con- 
tributories. 

§  1553.  But  Boua  Fide  Compromises  with  Shareholders 
are  Valid.  — This  doctrine  does  not  extend  so  far  as  to  annul  a 
bona  fide  compromise  of  a  question  fairly  in  dispute,  made  be- 
tween a  corporation  and  one  whom  it  claims  to  hold  liable  as  a 
stockholder, 1  nor  a  compromise  which  becomes  necessary  to  save 
the  company  from  hopeless  embarrassment.^  This,  of  course, 
assumes  that  the  compromise  is  made  by  the  corporate  body  or 
agency  which  is  vested  with  the  power  to  make  it ;  and  that  if  it 
is  made  by  the  directors  they  have  express  power  to  that  end, 
for  it  is  doubtful  whether  such  power  will  be  implied.  When, 
therefore,  in  an  English  case,  the  directors  had  power  to  com- 
promise disputed  claims,  and  there  was  a  6o7ia^(Ze  question  as 
to  whether  a  particular  person  had  ever  been  a  shareholder,  and 
the  directors  released  him  on  paying  a  certain  amount,  this  re- 
lease was  sustained,  and  the  person  so  released  was  held  not 
liable  as  a  contributory.^     But  it  is  necessary  to  the  operation  of 

1  Lord  Belhaven's  Case,  3  De  G.  J.  Ch.  55;  reversing  s.  c.  L.  E.  12  Eq. 

&   S.  41;    s.    c.  11  Jur.    (x.  s.)    572;  331;   Fox's  Case,  L.  R.  5  Eq.  118. 
"Whitaker?;.  Grummoud,  G8  Mich.2i9;  2  jje^v    Albany    v.  Burke,  11  Wall. 

s.  c.  SG  N.   W.  Ri'p.  62;  Bath's  Case,  8  (U.  S.)  96. 

Ch.   Div.  334;  Dixon's  Case,  L.  R.  5  ^  Lord  Belhaven's  Case,  and  other 

H.  L.  G06;  reversing  s.  c.  L.  R.  5  Ch.  English  cases,  supra.     By  the  charter 

79.     .See  also  Wright's  Case,  L.  R.  7  of  a  bank,  certain  persons  were  em- 
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this  principle  that  there  should  be  something  to  compromise  — 
that  there  should  be  at  least  a  bona  fide  dispute.^  Accordingly, 
it  was  deemed  no  argument  to  support  the  validity  of  a  collusive 
forfeiture  that  the  deed  of  settlement  authorized  the  board  of 
directors  to  compromise  disputed  claims  ;  nor  that  the  other 
shareholders,  having  access  to  the  books,  might  have  known  it, 
and  must  be  deemed,  after  a  lapse  of  considerable  time,  to  have 
assented  to  it. ^ 

§  1554.  No  Power  to  Cancel  Valid  Forfeitures.  —  An  English 
court  has  held  that  where  a  forfeiture  of  shares  has  been  validly 
made  by  the  directors,  before  the  commencement  of  winding-up 
proceedings,  the  liquidators  cannot,  under  section  131  of  the 
Companies  Act,  1862,  cancel  such  forfeiture.  Accordingly, 
where  the  directors  of  a  company  had  forfeited  the  shares  of  D. 
for  nsn-payment  of  calls,  after  the  passing  of  a  preliminary 
resolution  to  wind  up,  and  before  its  confirmation,  and  the 
liquidators  had  subsequently  agreed  with  D.  to  cancel  the  for- 
feiture, it  was  held  that  the  forfeiture  was  valid,  that  the  liqui- 
dators had  no  power  to  cancel  it,  and  that  D.  could  not  be  made 
a  contributory  3 

§  1555.  Valid  Cancellation  on  Invalid  Grounds. —  A  can- 
cellation of  shares  by  the  directors,  where  the  shareholder  has 

powered    to    subscribe    for  a  certain  surrendered  in  good  faith,  and  which 

amount  of  stock,  in  trust  for  the  es-  was,  under  the  circumstances,  reason- 

tate  of  an  insolvent,  in  consideration  able,  was  valid,  and  that  the  trustees 

of  the  transfer  of  certain  property  of  would  be  protected  therein.    Pierson 

the  insolvent  to  the  bank;  afterwards  v,  Thompson,  1  Edw.  (N.  Y.)  212. 
in  view  of  an  ascertained  deflciency  in  ^  Livingstone  v.  Temperance  Col- 

the  property  thus  transferred,  and  of  onization  Soc,  17  Ont.  App.  379;    s.  c. 

other  circumstances  connected  there-  31  Am.  &  Eng.  Corp.  Cas.  541 ;  Spack- 

with,  the  bank  claimed  a  reduction  in  man  v.  Evans,  L,  R.  3  H.  L.  188,  231; 

the  amount  of  stock  subscribed  by  the  Adams'  Case,  L.  R.  13  Eq.  474;  Phos- 

trustees.     No    transfer    of    the  stock  phate  of  Lime  Co.  v.  Green,  L.  R.  7  C. 

upon  the  books  was  permitted,  and  P.  43;  Dixon's  Case,  L.  R.  5  Ch.  79; 

the  bank  refused  to  go  into  operation  s.  c.  reversed,  but  not  on  the  doctrine 

before  an   adjustment  of   the  differ-  above  stated,  L.  R.  5  H.  L.  COG.  Com- 

ences.     Held,  that  a  compromise  en-  pare  Wright's  Case,  L.  R.  7  Ch.  .'jS. 
tcred    into    between  tlie  trustees  and  ^  stanhope's  Second   Case,  L.  B.  1 

the  assignees  of  the  insolvent,  and  the  Ch.  161. 

persons  acting  on  belialf  of  the  bank  '^  Dawes'  Case,  L.  R.  6  Eq.  232. 

by  which  a  portion  of  the  stock  was 
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valid  grounds  to  claim  cancellation,  has  been  held  good  and 
effectual,  although  the  shareholder  claimed  such  cancellation  on 
invalid  grounds.*  This,  of  course,  assumes  that  the  directors, 
in  making  the  cancellation,  are  acting  within  their  granted 
powers. 

§  1556.  Municipal  Subscription  Discharged  in  Bonds:  Re- 
purchase of  the  Bonds  at  a  Reduction. —  A  city  subscribed 
$200,000  to  the  stock  of  a  railroad  company,  and  issued  bonds  for  a 
part  of  the  subscription,  the  remaining  bonds  to  be  issued  upon  the 
completion  of  the  road  to  a  certain  point.  The  bonds  thus  issued  were 
pledged  by  the  company  to  creditors,  to  secure  an  indebtedness  of  less 
than  one-half  their  nominal  value.  The  validity  of  the  issue  of  these 
bonds  was  denied  by  tax-payers,  who  filed  bills  to  enjoin  the  levy  of  a 
tax  to  pay  the  interest  thereon.  The  bonds  being  thus  depreciated  in 
market  value,  it  became  evident  that  if  they  were  sold,  as  threatened 
by  the  creditors,  they  would  not  satisfy  the  debts  for  which  they  were 
pledged.  The  company  became  embarrassed,  and,  as  they  could  never 
comply  with  the  conditions  necessary  to  a  further  issue  of  bonds  by  the 
city,  the  city  entered  into  negotiations  with  the  company  for  the  purchase 
of  the  bonds  which  it  had  issued.  These  bonds,  to  the  amount  of  S193,- 
000,  were  purchased  by  the  city  from  the  company,  the  consideration 
being  the  payment  of  sundry  indebtedness,  and  836,000  to  creditors 
who  held  a  portion  of  the  bonds  as  collateral  security.  This  purchase 
was  made  September  8,  1857,  and  on  January  29,  1868,  the  transac- 
tion was  assailed  as  ultra  vires  on  the  part  of  the  city  authorities,  by 
judgment  creditors  of  the  corporation,  who  filed  their  bill  to  set  aside 
the  arrangement.  The  Supreme  Court  of  the  United  States  decided 
that  this  arrangement  was  not  a  modification  of  the  subscription  pre- 
viously made,  or  a  bonus  given  for  a  release,  but  rather  a  purchase  of 
the  city  debt,  not  be3'ond  the  power  of  the  contracting  parties,  and  not 
fraudulent  as  to  creditors  of  the  corporation,  since  the  evidence  was 
uncontradicted  that  it  was  deemed,  at  the  time,  an  advantageous  sale 
or  arrangement  for  the  companj'';  and  moreover,  it  was  not  made  in 
secret,  but,  on  the  contrary,  the  ordinance  of  the  city  was  publislied  at 
the  time.    Besides,  the  laches  of  the  complainants  were  fatal  to  their  biil.^ 

§  1557.  Surrendering  Stock  in  Land  Companies  in  Ex- 
change  for  Lands. —  Where    the  charter    of   an    incorporated 

1  "Wright's   Case,   L.  R.  7   Ch.    55;  -  New  Albany  v.  Burke,  11    Wall, 

distinguisaing  Martin's  Case,  2  Hem.      (U.  S.)  96. 
&  M.  6G9. 
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land  company  provides  that  each  share  of  stock  shall  be  received 
in  payment  of  any  land  purchased  of  the  company,  and  at  prices 
fixed  by  the  board  of  directors  so  as  to  secure  a  pro  rata  divis- 
ion of  lands  among  the  stockholders ;  and  the  by-laws  provide 
that  the  stockholders  shall  have  the  right  to  exchange  the  stock 
for  lands  at  rates  fixed  by  the  board  of  directors  according  to  a 
schedule  made  by  an  executive  committee ;  and  the  stock  issued 
stipulates  on  its  face  that  it  is  receivable  for  lands  bought  at 
prices  fixed  so  as  to  secure  a  pro  rata  division  of  the  lands  or  of 
their  value  among  the  stockholders, —  after  offer  by  a  holder  of  a 
genuine  certificate  to  surrender  stock,  and  the  designation  and 
demand  of  title  by  him, —  the  corporation  cannot  affect  the  right 
of  such  stockholder  by  altering  the  value  of  the  land  on  this 
schedule.^ 

1  Franco-Texan  Land  Co.  v.  Bousslet,  70  Tex.  422;  s.  c.  7  S.  W.  Rep.  761. 
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CHAPTEK    XXYI. 

PAYMENT    OF    SHARES. 

Akt.      I.  In  General,  §§  15C2-1600. 
n.  In  Property,  §§  U;0-1-1C38. 

III.  In  What  Kind  OF  Property,  §§  1642-lGGl. 

IV.  New  Doctrine  that  a  Corporation  can   Give   away   Its 

Unissued  Shares,  §§  1665-1676. 
V.  Rights    of    Bona    Fide   Purchasers    of    Unpaid    Shares, 
§§  1680-1687. 
VI.   Miscellaneous  Holdings,  §§  1691-1697. 

Article  I.     In  General. 


Section 

1562.  Must  be  paid  for  at  their  full 

value. 

1563.  No  power  in  directors    to    fix 

price  of  stock  or  issue  it  for 
less  than  face  value. 

1564.  No  such  power  in  the  corpora- 

tion itself. 

1565.  Such    contracts    not    aided    in 

equity. 

1566.  Effect  of  this  rule  on  the  liabil- 

ity of  shareholders  to  credit- 
ors. 

1567.  Statements  of  what  the  law  was 

and  is  aside  from  recent  Fed- 
eral and  State  holdings. 

1568.  The  leading  case,  Upton  v.  Trib- 

ilcock,  considered. 

1569.  Distinction  between  the  English 

and  American  cases:  the 
capital  stock  a  trust  fund  for 
its  creditors. 

1570.  Continued:   American    doctrine 

that  directors  are  trustees  for 
creditors. 


Section 

1571.  Source  of    the    American  doc- 

trine that  the  capital  stock  of 
a  corporation  is  a  trust  fund, 
etc. 

1572.  This    doctrine    not     found    in 

modern  English  books. 

1573.  Further  distinction  between  the 

English  and  American  cases. 

1574.  Further  distinction  between  the 

doctrine  of  the  English  and 
American  cases:  power  of 
English  companies  to  make 
their  own  regulations  touch- 
ing their  capital  and  stock. 

1575.  A   corporation   cannot    convert 

this  trust  fund  into  an  ordi- 
nary debt. 
157G.  Nor  divide  it  among  its  mem- 
bers leaving  their  debts  un- 
paid. 

1577.  Nor  release  its  members  from 

paying  for  their  shares. 

1578.  Nor  agree  that  unpaid    shares 

shall  be  deemed  fully  paid  up. 
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Section- 

1579.  Agreements  that  shares  shall  be 

deemed  "fully paid  up." 

1580.  Such     agreements    frauds     on 

other  shareholders. 

1581.  Not  necessary  that  other  share- 

holders should  prove  that 
they  were  actually  misled. 

1582.  What  agreements     avoided    by 

the  rule. 

1583.  EfEect  of   recital  in  certificate 

that  the  stock  is  "  full  paid." 

1584.  Substituting  the  paid-up  shares 

of  another  member. 

1585.  Stock  paid  up  and  money  loaned 

back  to  stockholder. 

1586.  Stock  issued  to  bondholders  as 

a  bonus. 

1587.  Contrary  view  that  receiver  of 

shares  issued  as  a  gratuity 
not  liable  to  creditors. 

1588.  Bonds  issued  to    shareholders 

as  a  bonus,  or  to  indem- 
nify them  against  assess- 
ments. 

1589.  Bonds  of  corporation  issued  to 

stockholders  as  a  bonus. 


Section 

1590.  When 


1591, 


such  an  arrangement 
valid  as  between  the  company 
and  the  stockholders. 

May  be  valid  as  between  the 
members  personally. 
1592.  In  England  the  company  is 
estopped  by  its  contract  from 
demanding  payment,  but  may 
have  damages  for  the  fraud. 

Authority  to  sell  bonds  no  a>i- 
thority  for  selling  stock  at 
less  than  par. 

May  issue  its  stock  at  par  ia 
payment  of  its  debts. 

Issuing  shares  at  less  than  par 
to  pay  past  indebtedness. 

Further  of  this  subject. 

Issuing  shares  as  collateral  se- 
curity for  present  advances. 

1598.  Issuing    new     shares    to    old 

stockholders  not  to  be   paid 
in  full. 

1599.  Making  payment    by    reducing 

the  capital  stock. 

1600.  Where  the  capital  stock  is   in- 

creased. 


1593. 


1594. 

1595. 

1596. 
1597. 


§  1562.  Must  be  Paid  for  at  Their  Full  Value. —  Unless 
the  governing  statute  otherwise  provides,  the  general  rule  is  that 
shares  of  corporate  stock  can  only  be  issued  by  a  corporation  in 
the  first  instance  at  their  full  valued  Any  scheme  by  which 
they  are  to  be  issued  at  a  percentage  of  their  par  value  is 
ultra  vires  and  not  enforceable.^  This  statement  necessarily 
includes   the    proposition   that  neither   the   directors^   nor,  for 


1  Upton  V.  Tribilcock,  91  U.  S.  45 
Chouteau  v.  Dean,  7  Mo.  App.   210 
Keihor  v.  Lademan,  11  Mo.  App.   550 
Williams    v.   Evans,    87  Ala.   725;  s. 
c.  6  South.  Rep.   702.     Compare  New 
Orleans  R.   Co.  v.  Frank,  39  La.  An. 
707.     That    an    arrangement    among 
stockholders      to      pay      for      their 
shares  in    dividends    is,  if    valid,  re- 
scinded by  giving  a  stock  note,  see  Mc- 
Dowell   V.    Steel   Works,  12t  111.  401. 
That  the    rule    of    the  text  docs  not 
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exclude  bona  fide  compromises  with 
stockholders,  see  Whitaker  v.  Grum- 
moud,  68  Mich.  249;  ante,  §  1553. 

2  Zelaya  Min.  Co.  v.  Meyer  (City 
Ct.  N.  Y.),  28  N.  Y.  State  Rep.  759;  s. 
c.  8N.  Y.  Supp.  487;  Sturges  v.  Stet- 
son, 1  Biss.  (U.  S.)  246;  s.  c.  10 
Meyer  Fed.  Dec,  §  149. 

3  Fisk  V.  Chicago  &c.  R.  Co.,  63 
Barb.  (N.  Y.)  513;  Sturges  v.  Stetson, 
1  Biss.  (U.  S.)  246;  s.  e.  10  Meyer 
Fed.  Dec,  §  143. 
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stronger  reasons,  the  promoters  of  a  corporation  have,  in  the 
absence  of  an  enabh'ng  statute,  the  power  to  dispose  of  the 
shares  of  the  corporation  at  less  than  their  par  value  The  prin- 
ciple supporting  this  rule  has  been  thus  clearly  stated:  *'  It  is  the 
settled  American  doctrine  that  every  corporation  holds  its  capital 
stock  as  a  trust  fund  for  the  benefit  of  its  creditors.  The  fund, 
however,  does  not  exist  until  the  stock  is  issued  to  shareholders. 
Up  to  that  point  there  is  a  mere  possibility  or  privilege  of  crea- 
tion of  stock.  When  a  share  is  issued,  if  the  price  be  paid  in 
cash,  so  much  is  added  to  the  working  capital,  thereby  enhancing 
the  creditor's  security.  If  the  price  be  not  paid,  the  pur- 
chaser's indebtedness  may  be  looked  to  for  a  like  effect.  In 
either  case  there  is  a  tangible  asset  to  which  creditors  may  resort 
under  the  forms  of  law.  The  directors,  who  may  be  aptly 
styled  the  trustees,  have  no  right  to  destroy  the  fund  by  giving 
away  the  stock,  or  which  is  the  same  thing,  by  disposing  of  it 
for  an  insigiiiticaut  return.  Its  value  in  their  hands,  or  rather 
the  value  of  the  creative  privilege,  is  fixed  by  the  charter. 
When  they  issue  stock  to  an  individual  holder,  there  must  be 
secured  to  the  corporation,  iu  some  shape,  an  equivalent  at  so 
much  per  share,  in  accordance  with  the  fundamental  condition  of 
the  privilege."  ^ 

§  1563.  No  Power  in  Directors  to  Fix  Price  of  Stock  or 
Issue  it  for  Less  than  Face  Value. —  Let  us  enlarge  on  this 
subject  a  little.  No  power  exists  in  the  directors  of  a  corpora- 
tion to  6x  the  price  of  a  stock  differently  from  the  manner  in 
which  it  is  fixed  by  its  charter  or  articles  of  association;  or  to 
sell  it  for  less  than  its  par  value  ;  or,  especially,  to  make  a  con- 
tract to  sell  a  part  of  it  at  less  than  its  par  value  ;  and  such  an 
arrangement  is  a  fraud  on  such  of  the  stockholders  as  have  paid 
in  full  for  their  shares.  In  commenting  on  a  case  presenting  an 
arrangement  of  this  kind,  Mr.  Justice  McLean,  at  circuit,  said: 
*'  There  may  be  many  instances  where  land  is  purchased  for  a 
depot,  or  for  other  purposes  connected  with  the  road,  or  where 
work  has  been  done  on  the  road  or  rolling  stock  furnished  for  it, 
and  a  subscription  for  stock  may  be  given  by  the  directors  in  pay- 

1  Chouteau  v.  Dean,  7  Mo.  App.  210,  214. 
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ment.  But  whether  land,  labor,  property  or  money  be  received 
in  payment,  the  principle  is  the  same.  The  directors  may  regu- 
late the  time  and  terms  of  payment,  but  they  have  no  power 
over  the  price  of  each  share.  In  declaring  that  the  capital  stock 
should  be  divided  into  shares  of  $50  each,  the  law  was  designed 
to  give  the  same  permanency  to  the  limitation  of  the  shares  as 
to  the  limitation  of  the  capital  stock.  A  subscription  procured 
of  fifteen  thousand  shares,  amounting  to  the  sum  of  $750,000, 
with  the  understanding  that  it  should  be  discharged  on  the  pay- 
ment of  about  one-third  less,  was  a  fraud  upon  the  law  and  upon 
the  stockholders.  The  term  fraud  is  here  used  in  no  other  sense 
than  as  an  act  done  without  the  authority  of  law  and  against  the 
provisions  of  the  charter,  and  this  epithet  legally  applies,  how- 
ever innocently  the  act  may  have  been  done  by  the  directors. 
In  regard  to  the  price  of  the  shares,  the  directors  have  no  greater 
power  over  it  than  the  commissioners  had.  They  were  both  the 
instruments  of  the  law,  and  were  alike  bound  by  its  provisions. 
If  power  had  been  given  to  either  to  exercise  a  discretion  so  vital 
to  the  success  of  the  scheme  as  to  vary  the  price  of  shares,  it 
would  have  destroyed  all  confidence  in  the  enterprise.  The 
plaintiff  seemed  to  have  been  convinced  of  this,  from  the  plan 
adopted  to  receive  from  the  company  the  first  bond  for  $750,000, 
to  give  to  the  act  an  appearance  of  fairness  on  the  books  of  the 
company.  It  is  essential  to  the  success  of  any  enterprise  which 
involves  the  expenditure  of  money  that  the  contributors  should 
be  placed  upon  an  equal  footing  in  regard  to  the  money  paid.  In 
this  case  the  plaintiff  received  in  stock  $228,333  more  than  he 
paid  for.  This  was  a  fraud  oa  the  stockholders  who  had  paid  in 
full  for  their  shares."  ^  In  reply  to  the  argument  that  there  was 
nothing  in  the  charter  v^hich.  prohibited  the  directors  from  taking 
subscriptions  of  stock  at  less  than  $50.00  a  share,  the  amount 
fixed  by  the  charter,  the  learned  justice  said:  '*  No  such  provis- 
ion was  necessary.  The  duties  of  the  directors  are  plainly 
pointed  out  in  the  charter,  and  as  their  powers  were  wholly 
derived  from  that  instrument,  it  was  not  necessary  to  prohibit 
them  from  doing  tbat  which  the  charter  did  not  authorize  them 
to  do.     The  charter  fixed  the  rates  at  which  the  shares  should  be 


J  Sturgcs  V.  Stetson,  1  Biss.  (U.  S.)  24G;  s.  c.  10  Myer  Fed.  Dec,  §  143. 

1214 


PAYMENT  OF  SHARES.     [2  Thomp.  Corp.  §  1564. 

subscribed.  This  is  matter  of  law,  and  is  no  more  subject  to  the 
discretion  of  the  directors  than  it  was  to  the  discretion  of  the 
eommissioners,  who  first  received  subscriptions.^ 

§  1564.   No  Such  Power  in  the  Corporation  Itself.  —  The 

author  states  with  great  confidence  the  general  principle  to 
be,  that  the  corporation  itself  has  no  power  to  dispose  of  its  un- 
issued shares  in  the  first  instance  at  less  than  their  par  value, 
unless  empowered  to  do  so  by  statute,  either  in  express  terms  or 
by  necessary  implication.^  This  is  simply  another  statement  of 
the  principle,  elsewhere  enlarged  upon,  that  a  corporation  must 
in  the  first  instance  receive  payment  for  its  shares  according  to 
their  face  value,  either  in  money  or  in  money's  worth. ^  This 
principle  is  deeply  intrenched  in  public  policy.  It  is  necessary 
to  prevent  corporations  from  acquiring  false  credits  and  defraud- 
ing the  public  by  a  fictitious  capitalization.  It  is  to  be  regretted 
that  the  courts  have  ever  admitted  any  exceptions  to  the  rule. 
The  breaking  down  of  the  principle  under  the  sanction  of  judi- 
cial decisions  has  been  productive  of  the  greatest  fraud  and 
public  injury.  Such  is  the  rule  under  the  New  York  Manufact- 
uring Act,*  as  declared  in  several  cases,  which  hold  that,  where 
a  corporation,  governed  by  that  act,  issues  its  shares  in  exchange 
for  property  or  labor,  it  can  only  take  the  property  or  labor  at 
its  fair  value. ^  Such  also  is  the  rule  under  a  provision  of  the 
constitution  of  Pennsylvania,  prohibiting  the  issuing  of  corporate 
stocks  or  bonds  except  for  money  paid,  labor  done,  or  property 

1  Sturges  V.   Stetson,   1   Biss.  (U.  poration    which    purchases  property 

S.)  246;  s.  c.  10  Myer  Fed.  Dec,  §  146.  iuteading  to  pay  therefor  by  issuing 

^  Ante,  §§  1553,  1562;  post,  §  1578.  its  stoclc  and   bonds,  the  former   of 

3  Post,  §  1606.  which  must  be  issued  at  par,  will  not 

•*  N.  Y.  Laws,  1848,  ch.  40,  §  2.  be  permitted  tio  issue  a  much  larger 

^  Gambles.  Queens  County  Water  quantity  of  bonds  taken  at  their  actual 

Co.,  123  N.  Y.  91;  s.  c.  9  L.  R.  A.  527;  value  than  is  necessary  to  make  up 

33    N.     Y.    St.    Rep.     88;    8  Rail.   &  the  difference  between  the  par  value 


Corp.  L.  J.  484;  25  N.  E.  Rep.  201 
reversing  52  Hun  (N.  Y.),  166;  5  N.  Y 
Supp.  124;  23  N.  Y.  St.  Rep.  409 
See  also  Schenckv.  Andrews,  57  N.  Y 
142;  Boynton  v.  Andrews,  63  N.  Y 
94 ;  Lake  Superior  Iron  Co.  v.  Drexel 
90  N.  Y.  87.    Under  this  statute  a  cor 


of  the  stock  offered  and  the  purchase 
price  of  the  property,  the  surplus 
bonds  being  rendered  necessary  by 
the  fact  that  the  actual  value  of  the 
stock  is  much  less  than  par.  Samble 
V.  Queens  County  Water  Co.,   supra. 
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actually  received;  ^  and  under  other  similar  provisions  in  State 
constitutions  referred  to.^ 

§  1565.  Such  Contracts  not  Aided  in  Equity.  —  A  contract 
of  subscription  to  the  shares  of  a  corporation  at  less  than  their 
par  value   being  ultra  vires  the  directors  and  fraudulent  in  law, 
it  will  not  be   specifically  enforced  in  equity  while  it  remains 
executory ;  and  it   has  been  held  that  such  a  contract  remains 
executory  within  this  rule,  where  the  subscriber  gives  his  note  for 
the  shares,  and  instead  of  delivering  the  shares,  the  company  de- 
posits thorn  with  a  trust  company  to  be  delivered  on  the  payment 
of  the  note.     The  subscriber  having  afterwards  discovered  that 
the  issue  of  the  shares  to  him  was  fraudulent  inlaw,  and  havino* 
refused  to  pay  the  note,  and  being  proceeded  against  on  the  same 
in  equity,  by  a  bill  for  the  specific  performance  of  his  contract 
of  subscription,  it  was  held  that  the  court  would  not  compel  him 
to  carry  out  the  contract.     In  so  holding,  Mr.  Justice  McLean 
said:  "  If,  on  a  full  knowledge  of  the  facts  set  up  in  his  plea, 
the  defendant  takes  the  stock,  he  holds  it    subject  to  the  right 
of  the  stockholders,  prior  to  the  subscription  of  the  plaintiff,  to 
have  it  reduced  to  the  charter  value  of  the  shares.     This  would 
take  from  him  nearly  one  third  of  his  shares.     The  contract  of 
the  plaintiff  is  executory.       He    occupies  a  point  which  gives 
him  the  option  to  pay  the  money  and  carry  out  the  contract,  or 
to  stand  on  the  matters  in  bar,  which  he  has  set  up  in  his  plea. 
He  has  taken  the  latter  ground,  and  it  is  for  the  court  to  say 
whether  it  is  maintainable.     The  defendant  seems  to  have  done 
nothing  to  preclude  him  from  the  defense  set  up  in  his  plea, 
which  stands  admitted  by  the  demurrer,  and  which,  in  my  judij- 
ment,  is  a  sufficient   answer  to   the    action.     The  demurrer   is 
overruled."  ^     For  stronger  reasons  it  has  been  held  that  stock- 

>  A  contract  to  furnish  the   labor  vision;  it  appearing;  that  the  materials 

and  materials  for  the  construction  of  could  be  furnished  and  the  road  built 

a  railroad  at  an  expenditure  not  to  ex-  for  §180,000  cash.   Newcastle  North- 

cced  $'J0O,0O0,  the  corporation,  in  con-  ern  R.  Co.  v.  Simpson,  21  Fed.  Rep. 

shK-ratlon   thereof,    to   issue   to   the  533. 
contractor    §300,000    of     its    capital  -  Post,  §  1691. 

stock  as  fully  paid  up  and  $300,000  of  s  Sturges  v.  Stetson,  1  Biss.  (U.  S.) 

its  llrst  niortj;a?;e  bonds,  was  hel  1  to  246;  s.  c.  10  Myer  Fed.  Dec.  149. 
contravene    this    constitutional   pro- 
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holders  whose  stock  was  issued  as  full  paid,  although  nothing 
was  in  fact  paid,  and  was  given  out  and  distributed  under  the 
pretense  of  paying  for  labor  and  services  rendered,  but  in  fact 
for  the  purchase  of  lottery  privileges,  in  violation  of  the  con- 
stitution of  the  State,  who  knew,  or  ought  to  have  known,  the 
tainted  nature  and  consideration  of  the  stock,  can  have  no  judi- 
cial aid  to  prevent  the  assets  and  property  of  the  corporation 
from  being  carried  out  of  and  beyond  the  jurisdiction  of  the 
court.  ^ 

§  1566.  Effect  of  this  Rule  on  the  Liability  of  Sharehold- 
ers to  Creditors.  — The  effect  of  this  rule  is,  that  shareholders 
who  purchase  their  shares  from  the  company  at  less  than  their 
par  value  will,  in  the  event  of  its  insolvency,  be  liable  to  make 
good  to  its  creditors  the  difference  between  its  par  value  and  the 
price  at  which  it  was  issued  to  them.^  They  must  then  pay,  for 
the  benefit  of  the  creditors,  any  balances  on  account  of  shares 
subscribed  for  or  purchased  by  them,  which  have  not  been 
paid  up  in  good  faith,  in  money  or  in  money's  worth,  as  stated 
in  a  future  section.^  This  principle  is  illustrated  in  a  great 
varietv  of  situations,  as  we  shall  hereafter  see.* 

§  1567.  Statements  of  what  the  Law  was  and  is  aside 
from  Recent  Federal  and  State  Holdings.  —  It  is  next  pro- 
posed to  consider  what  the  English  and  American  law  on  the 
subject  of  the  payment  of  shares  was  and  is  aside  from  the 
Federal  and  State  holdings  hereafter  considered.^  And  first, 
we  find  that  it  is  conceded  in  those  opinions  — though  the  con- 
cession amounts  to  nothing  in  view  of  what  was  in  fact  held, — 
that  unpaid  subscriptions  to  the  stock  of  a  corporation  constitute 
a  trust  fund  for  the  benefit  of  its  creditors,  which  may  not  be 
given  away  or  disposed  of  by  it,  without  consideration  or  fraud- 
ulently, to  the  prejudice  of  such  creditors;  ^  and  that,  as  against 
subsequent  creditors,  a  corporation  cannot  give  away  its  stock  or 

^  Le  Warne  v.  Meyer,  38  Fed.  Rep.  102  U.  S.  314;  Thurston  v.  Duffy,  38 
191 ;  s.  c.  6  Rail.  &  Corp.  L.  J.  52.  Hun  (N.  Y.),  327. 

2  Keillor  V.  Lademan,  11  Mo.  App.  *  Fost,  §  1606. 

550;  Chouteau  v.  Dean,  7  Mo.   App.  ^  Fost,  §  1665,  et  seq. 

214.  c  Fogar  V.  Blair,  139  U.  S.  118;  s.  c. 

3  Post,  §  ICOG.     Ilawley  v.    Upton,      35  L.  ed.  104;   11  Sup.  Ct.  Rep.  476. 
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distribute  it  among  its  shareholders,  without  receiving  a  fair 
equivalent  therefor. ^  Recent  State  decisions  not  only  say  this, 
but  they  apply  the  rule  to  cases  before  them.  American  State 
courts  have  recently  held  that  stockholders,  to  whom  the  stock  of 
a  corporation  is  transferred  for  a  nominal  consideration,  are  liable 
to  its  creditors  for  a  further  payuient  to  the  par  value  thereof, 
if  it  be  necessary  to  satisfy  the  debts  of  the  corporation  ;  ^  that  in 
an  action  against  the  stockholders  of  an  insolvent  corporation  for 
debts  of  the  corporation,  it  is  only  necessary,  in  order  to  make 
out  a  prima  facie  case,  to  establish  the  fact  that  the  stockhold- 
ers have  not  in  good  faith  paid  the  par  value  of  their  stock  ;^ 
that  the  acceptance  of  new  stock,  and  a  payment  of  60  per  cent, 
of  its  par  value  as  payment  therefor  makes  the  other  40  per  cent, 
assets  of  the  corporation  in  case  of  its  insolvency  ;  *  that  where 
a  contract  of  subscription  for  corporate  stock  provides  that,  on 
payment  of  40  per  cent,  of  the  par  value  of  the  stock,  the  sub- 
scriber shall  receive  certificates  of  stock,  a  decree  directing  the 
issue  of  such  certificates  on  payment  of  said  40  per  cent,  does 
not  relieve  the  subscribers,  as  against  creditors  of  the  corporation, 
from  liability  for  the  remaining  60  per  cent.  ;^  that,  as  against 
creditors  of  a  corporation,  no  contract  made  by  the  company  is 
binding,  which  attempts  to  change  a  subscription  into  a  purchase 
of  full-paid  stock,  or  to  diminish  the  amount  agreed  to  be  paid 
by  the  stockholders,  by  showing  that  the  company  in  taking  the 
subscription  was  acting  as  the  agent  of  an  officer  of  the  com- 
pany, to  whom  the  stock  had  been  issued  under  a  previous  fraud- 
ulent contract  of  which  the  subscribers  had  no  knowledge,  to  be 
by  such  officer  transferred  to  the  subscribers  on  payment  by 
them  of  40  per  cent,  of  its  par  value.® 

1  Handley  v.  Stutz,  139  U.  S.  417;  following  Great  Western  Tel.  Co.  v. 

s.  c.   35  L.  ed.  227;  11   Sup.  Ct.  Rep.  Gray,  122  111.  630;  s.  c.  U  N.  E   Rep. 

530;  9  Rail.  &  Corp.  L.  J.  362.  214. 

'  Gogebic  Inv.   Co.  v.    Iron  Chief  ^  Ibid.    For  a  note  on  the  power  of 

Min.  Co.,  78  "Wis.  427;  s.  c.  47  N.  W.  courts  to  compel  payment  of  subscrip- 

Rep.  726.  tions,  and  levy  and  payment  of  as- 

3  Ibid.  sessments,  at    instance    of    creditors 

■*  McAvity  V.  Lincoln  Pulp  &c.  Co.,  of  insolvent  corporations,   collecting 

82  Me.  504;  a.  c.  20  Atl.  82.  English  and  American  decisions,  see 

5  Bates  V.  Great  Western  Tel.  Co.,  100  Am.  Dec.  552,  u. 
134  111.  53G;  .s.    c.  25  N.  E.   Ri;p.  521; 
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§  1568.  The  Leading  Case,  Upton  v.  Tribilcock,  Consid- 
ered. —  The  leading  case  in  support  of  what  the  writer  ventures  to  re- 
gard as  still  the  American  doctrine,  will  now  be  considered.^  In  this 
case  the  facts  were  thus  stated  by  Mr.  Justice  Hunt :  Two  points  are 
presented  in  this  case.  Upon  the  first  point,  the  facts  are  as  follows : 
The  plaintiff,  as  assignee  of  the  Great  Western  Insurance  Company,  a 
corporation  organized  under  the  statute  of  the  State  of  Illinois,  brought 
his  action  against  the  defendant,  alleging  that  he  was  a  stockholder  of 
said  corporation  to  the  amount  of  $10,000  ;  that  twenty  per  cent,  only 
had  been  paid  upon  his  stock  ;  alleging  also  the  bankruptcy  of  the  corn- 
pan}',  the  appointment  of  the  plaintiff  as  assignee,  and  the  demand  of 
the  amount  claimed,  and  seeking  to  recover  the  $8,000  remaining  un- 
paid. The  complaint  averred  that  the  defendant  did  verbally  agree  to 
become  such  stockholder,  and,  with  intent  to  become  such,  did  accept 
a  certificate  for  the  same,  whereby  he  became  bound  to  pay  the  full 
amount  thereof,  as  follows :  Five  per  cent,  upon  delivery  of  the  certifi- 
cates ;  five  per  cent,  in  three  mouths  ;  five  per  cent,  in  six  months  ;  five 
per  cent,  in  nine  months ;  and  the  residue  whenever  called  for  by  the 
company,  according  to  the  charier  of  the  company  and  the  laws  of  the 
State  of  Illinois.  The  defense  is  that  the  subscription  was  obtained  by 
tlie  fraudulent  representations  of  the  agent  of  the  company  to  the  effect 
that  the  defendant  would  only  be  responsible  for  twenty  per  cent,  of 
the  subscription  made  by  him ;  that  afterwards  he  executed  his  promis- 
sor}'-  note  for  the  twenty  per  cent.,  and  secured  the  same  by  a  mortgage 
of  real  estate;  "  and  that  thereupon  (in  the  language  of  the  answer), 
and  pursuant  to  agreement,  said  subscription  contract  was  surrendered 
and  delivered  up  to  defendant;  "  and  also,  in  the  language  of  the 
answer,  "  that  said  note  was  a  full  payment  and  discharge  of  all  obliga- 
tions and  personal  liabihties  of  all  kinds  whatsoever  by  reason  of  his 
contract  so  made  and  the  relations  created  by  the  delivery  to  him  of 
said  certificate,  and  said  note  was  received  in  full  payment."  In  his 
third  amended  answer,  the  defendant  avers  that  he  did  subscribe  for 
stock  on  the  conditions  mentioned ;  that  after  that  contract  was  made, 
and  before  a  certificate  was  delivered  to  him,  and  before  executing  his 
note,  an  agreement  was  made  with  Overton  on  behalf  of  the  company 
to  the  effect  before  stated ;  and  thereupon  he  made  and  delivered  the 
note  and  mortgage,  which  was  received  by  Overton  in  full  discharge  and 
paj'ment  of  the  amount  due  on  his  said  subscription.  The  evidence 
contained  in  the  bill  of  exceptions  leaves  the  case  substantially  as  is 
averred  in  the  pleadings.  The  defendant  offered  evidence  tending  to 
prove  representations  that  twenty  per   cent,  only  was   required  to  be 

1  Upton  V.  Tribilcock,  Dl  U.  S.  45. 
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paid;  that  eighty  per  cent,  was  non-assessable,  and  created  no  personal 
liabihty ;  that  the  agent,  Ovei'ton,  exhibited  a  blank  form  of  certificate 
with  the  word  "  non-assessable  "  printed  across  the  face,  "  being  a  copy 
similar  to  that  subsequently  filled  up  and  delivered  to  defendant  by 
Overton."  It  appears  that,  before  the  defendant  made  his  subscrip- 
tion, a  copy  of  the  charter  and  by-laws  had  been  furnished  to  him  by 
Overton  ;  and  that,  in  returns  made  by  the  company  to  the  auditor  of 
the  State  of  Illinois  of  the  amount  of  ' '  unpaid  subscribed  capital  for 
which  the  subscribers  were  liable,"  the  amount  of  the  defendant's  note 
was  included.  The  case  standing  in  this  position  upon  the  pleadiugs 
and  the  evidence,  the  plaintiff  requested  the  court  to  charge  the  jury  as 
follows :  2d.  That  any  contract  between  the  company  or  its  agents  and 
the  stockholders,  limiting  their  liability  as  to  unpaid  installments  of 
stock,  is  void  as  to  creditors  of  the  company,  and  as  to  the  rights  of  the 
assignee  who  represents  the  creditors  in  this  action.  3d.  That  if  the 
jury  find  from  the  evidence  that  the  defendant,  J.  D.  Tribilcock,  be- 
came a  stockholder  of  the  Great  Western  Insurance  Company  in  the 
month  of  August,  1870,  and  that  he  continued  to  own  and  hold  said  stock 
until  after  the  insolvency  of  the  company  in  February,  1873,  that  any 
representations  by  any  agent  of  the  company  at  the  time  defendant  be- 
came such  stockholder  as  to  the  matter  of  his  liability  for  eighty  per  cent. 
of  the  stock,  or  any  indorsement  on  the  stock  of  the  word  ' '  non-assess- 
able," are  whollj^  immaterial,  and  constitute  no  defense  to  this  action. 
This  request  was  refused.  It  was  held  that  in  refusing  so  to  charge  the 
court  erred.  Mr.  Justice  Hunt  gave  the  opinion  of  the  court  as  follows : 
"  It  is  hardly  necessary  to  argue  the  proposition,  that  if  the  defendant 
became  a  holder  of  shares  of  the  capital  of  this  insurance  company  to 
the  amount  of  $10,000,  and  had  paid  but  twenty  per  cent,  thereof,  its 
creditors  were  entitled  to  require  of  him  the  payment  of  the  eighty  per 
cent,  remaining  unpaid.  The  acceptance  and  holding  of  a  certificate  of 
shares  in  an  incorporation  makes  the  holder  liable  to  the  responsibilities 
of  a  shareholder.!  The  capital  stock  of  a  moneyed  corporation  is  a. 
fund  for  the  payment  of  its  debts.  It  is  a  trust  fund,  of  which  the 
directors  are  the  trustees.  It  is  a  trust  to  be  managed  for  the  benefit 
of  its  shareholders  during  its  life,  and  for  the  benefit  of  its  creditors  in 
the  event  of  its  dissolution.  This  duty  is  a  sacred  one,  and  cannot  be 
disregarded.  Its  violation  will  not  be  undertaken  by  any  just-minded 
man,  and  will  not  be  permitted  by  the  courts.  The  idea  that  the 
capital  of  a  corporation  is  a  foot]>all  to  be  thrown  into  the  market  for 
the  purposes  of  speculation,  that  its  vaUie  may  be  elevated  or  depressed  to 

1  Citing  Brigham  u.  Mead,  10  Allen      Dudley,    14   N.   Y.   336;    Seymour  v. 
(Mass.),   245;  Buffalo  &c.   R.  Co.  v.      Sturgess,  26 /(Z.  134. 
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advance  the  interests  of  its  managers,  is  a  modern  and  wicked  inven- 
tion. Equally  unsound  is  the  opinion  that  the  obligation  of  a  subscriber 
to  pay  his  subscription  may  be  released  or  surrendered  to  him  by  the 
trustees  of  the  company.  This  has  been  often  attempted,  but  never 
successfully.  The  capital  paid  in,  and  promised  to  be  paid  in,  is  a 
fund  which  the  trustees  cannot  squander  or  give  away.  They  are 
bound  to  call  in  what  is  unpaid,  and  carefully  to  husband  it  when 
received.!  We  are  of  the  opinion  that  the  alleged  representation  of  the 
non-assessability  of  the  stock  held  by  him  was  quite  immaterial.- 
Again,  if  full  effect  is  given  to  the  evidence  of  the  defendant  and 
to  his  claim  in  this  respect,  it  shows  this,  and  nothing  more :  He 
became  a  stockholder  under  a  certificate  signed  by  the  president  and 
secretary  that  he  was  entitled  to  one  hundred  shares  of  the  stock 
of  8100  each,  payable  five  per  cent,  on  receipt  of  the  certificate ;  five 
per  cent,  in  three  months ;  five  per  cent,  in  six  months ;  five  per 
cent,  in  nine  months  from  date ;  the  time  or  manner  of  the  payment 
of  the  residue  not  being  specified.  Upon  the  face  of  this  cer- 
tificate were  stamped  in  red  ink  the  figui-es  '  SlOO,'  and  in  another 
place  was  stamped  the  word  '  non-assessable.'  This  certificate 
he  held  until  the  insolvency  of  the  company  in  1873  was  known  to 
him.  The  legal  effect  of  this  instrument  was  to  make  the  remaining 
eighty  per  cent,  payable  upon  the  demand  of  the  company.  "NVe  see  no 
qualification  of  this  result  in  the  word  non-assessable,  assuming  it 
to  be  incorporated  into  and  to  form  a  part  of  the  contract.  It  is  quite 
extravagant  to  allege  that  this  word  operates  as  a  waiver  of  the  obliga- 
tion created  by  the  acceptance  and  holding  of  a  certificate  to  pay  the 
amount  due  upon  his  shares.  A  promise  to  take  shares  of  stock 
imports  a  promise  to  pay  for  them.  The  same  effect  results  from  an 
acceptance  and  holding  of  a  certificate.^  At  the  most,  the  legal  effect 
of  the  word  in  question  is  a  stipulation  against  liability  to  further  taxa- 
tion or  assessment  after  the  holder  shall  have  fulfilled  his  contract  to 
pay  the  one  hundred  per  cent,  in  the  manner  and  at  the  times  indicated. 
We  cannot  give  to  it  the  consequence  of  destroying  the  legal  effect  of 
the  certificate.  Still,  again,  the  representations  relied  upon  as  a 
defense,  it  will  be  noticed,  were  as  to  the  legal  effect  of  the  defendant's 
subscription   and  certificate.     It  is  alleged  that  the  agent  represented 

1  Citing  Sawyer  v.  Hoag,  17  Wall.  *  It  was  so  held  in  Ogilvie  v.   Knox 

(U.  S.)  610;   Tuckerman  v.  Brown,  33  Ins.  Co.,  22  How.  (U.  S.)  380. 

N.  Y.  297;  Ogilvie  v.  Knox  Ins.  Co.,  ^  Citing   Palmer    v.    Lawrence,     3 

22  How.  (U.  S.)  380;  Osgood  v.  Lay-  Sand.,  S.  C.    (N.  Y.)161;  Brigham  v. 

tin,  3  Keyes,  (N.  Y),  521;  37   How.  Mead,  10  Allen  (Mass.),  245. 
Pr.  (N.  Y.)    63,  aff'g  48  Barb.  (N.  Y.) 
463;  Gross  111.  Stat.,  p.  356,  §  16. 
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that  by  the  laws  of  the  State  of  Illinois,  and  by  the  charter  of  this  com- 
pany, the  defendant  might  become  a  subscriber  to  the  amount  of 
$10,000 ;  and,  by  means  of  a  certificate  to  be  given  to  him  like  that  ex- 
hibited, he  would  really  be  liable  only  to  the  extent  of  one-fifth  of  his 
said  subscription,  and  that  good  lawyers  had  given  their  advice  to  this 
effect.  There  was  here  no  error,  mistake  or  misrepresentation  of  any 
fact.  The  defendant  made  the  subscription  he  intended  to  make,  and 
received  the  certificate  he  had  stipulated  for ;  and,  as  there  is  no  evi- 
dence to  the  contrary,  it  is  to  be  presumed  the  good  lawyers  advised  as 
was  stated ;  but,  in  law,  the  defendant  incurred  a  larger  liability  than 
he  anticipated.^  He  had  received,  several  days  before  this  time,  a  copy 
of  the  charter  and  by-laws  of  the  company,  and  then  had  them  in  his 
possession.  The  twenty-fifth  section  of  the  b^'-laws  was  as  follows: 
'Every  person  who  shall  subscribe  for  $10,000  of  stock,  and  pay 
twenty  per  cent,  thereof,  shall  be  constituted  a  director  of  this  compan}^, 
and  shall  continue  such  director  so  long  as  he  shall  retain  of  such  stock 
an  amount  equal  to  $10,000 ;  but  such  $10,000  shall  not  be  reckoned  in 
the  election  of  other  directors.'  It  was  under  this  section  and  the 
succeeding  one,  authorizing  the  establishment  of  a  branch  in  an}^  place 
where  such  subscription  was  made,  and  by  which  the  defendant  became 
a  director  and  might  be  president  thereof,  that  the  transaction  took 
place.  That  the  defendant  did  not  read  the  charter  and  by-laws,  if 
such  were  the  fact,  was  his  own  fault.  It  will  not  do  for  a  man  to 
enter  into  a  contract,  and,  when  called  upon  to  respond  to  its  obliga- 
tions, to  say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know 
what  it  contained.  If  this  were  permitted,  contracts  would  not  be  worth 
the  paper  on  which  they  are  written.  But  such  is  not  the  law.  A  con- 
tractor must  stand  by  the  words  of  his  contract ;  and,  if  he  will  not  read 
what  he  signs,  he  alone  is  responsible  for  his  omission. ^  That  a  mis- 
representation or  misunderstanding  of  the  law  will  not  vitiate  a  contract, 
where  there  is  no  misunderstanding  of  the  facts,  is  well  settled.  In 
Fish  V.  Clelland,3the  principle  is  expressed  in  these  words:  '  A  repre- 
sentation of  what  the  law  will  or  will  not  permit  to  be  done  is  one  on 
which  the  party  to  whom  it  is  made  has  no  right  to  rely ;  and  if  he  does 
so  it  is  his  folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the  con- 
sequences. The  truth  or  falsehood  of  such  a  representation  can  be 
tested  by  ordinary  vigilance  and  attention.     It  is  an  opinion  in  regard  to 

1  Citing  Leavitt  ».  Palmer,  3  N.  Y.  474;    Coffing  v.  Taylor,   16   111.  457; 
19.  Slafyton  v.   Scott,  13   Ves.   Jr.    427; 

2  Citing  Jackson  v.  Croy,  12  Johns.  Alvanley  v.  Kinnaird,  2  Mac.  &  G.  7; 
(N.  Y.)  427;  Lies  v.  Stubbs,  6  Watts,  s.  c.  29  Beav.  400. 

(Pa.)    48;  Farley  v.   Bryant,    32  Me.  '  33  111.  243. 
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the  law,  and  is  always  understood  as  such.'  ^  The  law  is  presumed  to 
be  equally  within  the  knowledge  of  all  parties.  That  a  stockholder  may 
reUeve  himself  from  his  Uability  by  proof  that  he  was  misinformed  as  to 
the  effect  of  his  contract  when  he  made  it  would  be  a  disastrous  doc- 
trine. That  a  defendant,  who  could  not  by  contract  lawfully  relieve 
himself  from  liability  as  a  stockholder,  can  accomplish  that  result  by 
proof  that  it  was  fraudulently  represented  to  him  that  he  could  so 
relieve  himself,  would  be  strange  indeed.^  The  rule,  that  a  mistake  of 
law  does  not  avail,  prevails  in  equity  as  well  as  at  common  law.^  '  If 
ignorance  of  law  was  admitted  as  a  ground  of  exemption,  the  court 
would  be  involved  in  questions  which  it  were  scarcely  possible  to  solve, 
and  which  would  render  the  administration  of  justice  next  to  impossi- 
ble ;  for  in  almost  every  case  ignorance  of  law  would  be  alleged,  and 
the  court  would,  for  the  purpose  of  determining  this  point,  be  often 
compelled  to  enter  upon  questions  of  fact  insoluble  and  interminable.'  ^ 
A  statement  that  the  insurance  company  had  consulted  with  good 
lawyers,  and  that  their  opinion  was  as  stated,  should  have  been  clear 
proof  to  the  defendant  that  a  representation  of  the  law  was  a  matter  of 
opinion  only. ' '  ^ 

§  1569.  Distinction  between  the  English  and  American 
Cases:  The  Capital  Stock  of  a  Corporation  a  Trust  Fund  for 
Creditors.  — Iq  considering  the  power  of  cor])orations  with  ref- 
erence to  their  capital  and  shares,  it  is  necessary  to  note  a  fund- 
amental distinction  between  the  English  and  American  cases. 
In  1824  the  fertile  brain  of  Mr.  Justice  Story  invented  the 
doctrine  that  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  payment  of  its  creditors ;  and  that  the  creditors  have  an 
equitable  lien  or  charge  upon  it  superior  to  that  of  the  stock- 
holders.^ This  has  become  the  settled  doctrine  of  American 
courts.'     If  this  doctrine  means  anything  more  than  that  the 

1  See  Starr  v.  Bennett,  5  Hill   (J^.  *  Austin's  Jur.,    vol.  II.,    p.    172; 

Y.),  303;   Lewis  V.  Jones,   4  Barn.  &  Kerr.  397. 

Cress.  506;  Rashdall  v.  Ford,  L.  R.  2  &  Upton  v.  Tribilcock,  91  U.  S.  45. 

Eq.  750.  ^  "Wood  v.  Duramer,  3   Mason   ( U. 

«  Citing  Ogilvie   v.  Knox  Ins.  Co.,  S.),  308. 

22  How.  (U.  S.)  380.  '  Story's  Eq.  Jur.,  §  1252;  Wood  v. 

3  Bank  of  U.  S.  v.  Daniel,   12  Pet-  Dummer,  3  Mason  (U.  S.),  308;  Vose 

(U.  S.)    32;  Hunt.  v.  Rousmaniere,  1  v.  Grant,  15  Mass,  505;  Spear  v.  Grant, 

/d.  1;  8  Wheat.  (U.  S.)   174;  Mellish  16  Mass.  15,  19;  Baker  v.  Atlas  Bauk, 

V.  Robertson,  25  Vt.   603;  Leavitt  v.  9  Mete.  (Mass.)  192;  Mumma  t?.  Poto- 

Palmer,  3  Comst.  (N.  Y.)  19.  mac  Co.,  8  Pet.  (U.  S.)  286;  Curran  r. 
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creditors  of  a  corporation  must  be  paid  before  its  property  can 
be  distributed  among  its  shareholders,  then  there  would  be  no 
difference  in  this  respect  between  the  English  and  American 
decisions;  for  this  is  the  rule  which  obtains  in  the  winding-up  of 
partnerships  :  the  partnership  creditors  must  be  paid  before  the 
individual  partners  can  divide  the  social  assets  among  themselves. 
And,  indeed,  treating  the  shareholders  as  proprietors  —  and  this 
is  the  only  practical  juridical  conception  of  their  status  —  this 
rule  is  nothing  more  than  that  which  the  law  applies  to  every 
other  debtor  ;  he  cannot  keep  and  enjoy  his  property  leaving  his 
debts  unpaid. 

§  1570.  Continued :  American  Doctrine  that  Directors  are 
Trustees  for  Creditors.  —  But  the  American  cases  which  declare 
and  apply  the  rule  in  question  mean  more  than  this.  They  mean 
that  the  directors  and  other  corporate  officers  who  have  charge 
of  the  corporate  assets  are  in  a  sense  trustees  of  the  creditors  of 
the  corporation ;  and  some  of  these  decisions  have  gone  so  far 
as  to  make  them  personally  liable  at  the  suit  of  creditors,  for 
the  mismanagement  and  waste  of  the  corporate  assets.^ 

§  1571.  Source  of  the  American  Doctrine  tbat  the  Capital 
Stock  of  a  Corporation  is  a  Trust  Fund,  etc. —  Although  the 

Arkansas,  15  How.   (U.  S.)  304;  Tar-  chall  v.  Whitsett,  11  Ala.  472;  Allen  v. 

bell  V.   Page,   24    111.   46;    Ogilvie   v.  Montgomery    R.    Co.,    11    Ala.    437; 

Knox  Ins.  Co.,  22  How.   (U.  S.)  387;  Bassett  u.  St.  Albans  Hotel  Co.,  47  Vt. 

Payson  v.  Stoever,  2  Dill.  (U.  S.)  431;  .^13;  Adler  v.  Milwaukee  Patent  Brick 

Sawyer  V.  Hoag,  17  Wall.  (U.  S.)  610;  Co.,  13  Wis.  57;  Miers  v.   Zanesville 

Burke  v.  Smith,  16  Wall.   (U.  S.)  390;  Co.,  11  Oliio,  274;  s.  c.  13  Ohio,  197; 

New  Albany  v.  Burke,  11  Wall.  (U.  S.)  Heury  v.  Vermillion  Co.,  17  Ohio,  187; 

96;    Hightower    v.    Thornton,  8    Ga.  Moss  r.  Burroughs,  1  Woods  (U.  S.), 

486;  s.  c.  52  Am.  Dec.  412;  Robinson  467;  Payne  v.  Bullard,   23  Miss.  88, 

V.  Carey,  8  Ga.  530;  Reid  v.  Eatonton  90;  s.  c.  55  Am.  Dec.  74;   Tinkham  v. 

Man.    Co.,    4    Ga.    102;  s.   c.  2    Am.  Borst,  31  Barb.  (N.  Y.)  407. 

Rep.  563;  Slee  v.  Bloom,    19  Johns.  ^  Schley    v.    Dixon,   24    Ga.    273; 

(N.    Y.)    456;    s.    c.    10     Am.    Dec.  Maisch  v.  Saving  Fund,  5  Phila.  (Pa.) 

273;  Briggs  v.  Penniman,  8  Cow.  (N.  30;  LefEmau  v.  Flanigan,  5  Phila.  (Pa.) 

Y.)  387,   395;   s.  c.  18  Am.  Dec.  454;  155.     See  also  Bank  of  St.    Marys  r. 

Manou.  Peutz,  3  N.  Y.  422;   Ilurd  v.  St.  John,  25  Ala.  666;  Gratz  «.  Redd, 

Tallman,  60  Barb.  (N.  Y.)  272;  Bank  4  B.  Mon.  (Ky.)  178,  191, 196;  Lexing- 

of   St.  Marys  v.  Powers,  25  Ala.  612;  ton  &c.  R.  Co.  v.  Bridges,  7  B.  Mon. 

Carey   v.    Woodward,    63    Ala.    375;  (Ky.)  656. 
Smith  V.  Iluckabee,  53  Ala.  195;  Pas- 
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cases  cited  by  Mr.  Justice  Story  in  the  leading  case  on  tliis  sub- 
ject ^  would  not  so  indicate,  it  may  be  conjectured  that  the 
American  doctrine  on  this  subject  was  adapted  from  the  English 
rule  that  the  property  of  a  charitable  corporation  is  a  trust  fund, 
and  that  the  court  of  chancery  has  jurisdiction  over  its  custodians 
as  trustees.^ 

§  1572.  This  Doctrine  not  Found  in  Modern  English 
Books. —  We  do  not  find  in  the  modern  English  books  any 
distinct  trace  o»f  such  a  doctrine.  On  the  contrary,  the  doctrine 
that  the  directors  of  a  corporation  are  trustees  for  its  creditors 
has  been  distinctly  denied  in  a  late  case  in  the  English  Court  of 
Appeal.^   Moreover,  the  primary  object  of  the  English  winding- 


1  Wood  V.  Dummer,  3  Mason  (U. 
S.),  308. 

2  See  Green's  Brice's  Ultra  Vires, 
2d  ed.  50,  and  American  notes. 

3  Poole's  Case,  9  Ch,  Div.  322,  328. 
In  this  case  three  directors  of  a  com- 
pany, who  had  not  been  called  upon 
to  pay  anything  upon  their  shares, 
made  themselves  liable  upon  their 
personal  guaranty  for  money  advanced 
to  the  company  by  a  bank.  The  com- 
pany got  into  difficulties,  and  the  bank 
recovered  a  judgment  against  the 
directors  on  their  guaranty.  The 
directors  then  passed  a  resolution 
that,  in  order  to  reduce  the  balance 
due  to  the  bank  in  question,  "it  is 
recommended  that  the  directors  do 
pay  up  the  amount  of  their  shares," 
etc.,  "as  contemplated  in  the  com- 
pany's prospectus."  The  amounts 
thus  due  were  then  paid  in  and  were 
immediately  paid  over  to  the  banking 
company.  Two  days  afterwards  the 
company  was  ordered  to  be  wound  up. 
Vice-Chancellor  Bacon  held  that  this 
transaction  could  not  stand.  It  was 
the  duty  of  the  directors  to  retain  the 
assets  of  the  company  and  to  dis- 
tribute them  according  to  law,  and 
not  to  give  any  one  creditor  a  pref- 
erence over  another ;  and  any  contriv- 


ance by  which,  in  contemplation  of 
bankruptcy  or  winding  up,  the  assets 
were  intercepted  in  favor  of  one 
creditor  to  the  exclusion  of  another 
was  unlawful  and  invalid  under  the 
Company's  Act,  1862,  §  1G4.  But  this 
decision  was  reversed  in  the  court  of 
Appeal  (Jessel,  M.  R.,  James  and 
Bramwell,  L.  JJ.).  In  giving  the 
judgment  of  this  court,  Jessel,  M.  R., 
said:  "The  vice-chancellor  decided 
the  question  upon  this  ground,  that 
the  directors  were  trustees  of  all  their 
powers.  So,  no  doubt,  they  were. 
But  it  is  further  said  that  they  ex- 
ercised their  powers  in  breach  of 
trust  and  for  their  own  benefit,  and, 
therefore,  that  the  act  which  they  did 
was  nugatory.  But  it  appears  to  me 
that  the  question  is,  for  whom  were 
they  trustees?  It  does  not  appear  that 
the  vice-chancellor  considered  this 
point;  but  it  makes  all  the  difference 
whether  they  were  trustees  for  the 
persons  who  were  injured  by  what  had 
been  done  in  this  case,  namely,  the 
other  creditors  of  the  company.  It 
has  always  been  held  that  the  directors 
are  trustees  for  the  shareholders,  that 
is,  for  the  company.  They  are  the  man- 
aging partners  of  the  company,  and  if 
they  abuse  their  powers,  which  they 
1225 


2  Thomp.  Corp.  §  1573.]     the  contract  of  subscription. 

up  act  of  1848  was  declared  by  Sir  John  Romilly,  himself 
the  author  of  that  act,  not  to  satisfy  creditors,  but  to  produce 
equality  anions'  shareholders. ^  This  seems  to  have  been  uni- 
versally conceded  in  subsequent  cases;  and  even  under  the  Com- 
panies Act  of  1862,  which  was  framed  with  the  view  of  winding 
up  c®mpanies  for  the  benefit  of  creditors  as  well  as  for  that  of 
shareholders,  it  is  obvious  from  expressions  of  the  judges  in 
winding-up  proceedings  that  the  social  rights  of  shareholders  are 
looked  to  rather  than  the  rights  of  creditors. ^ 

§  1573.  Further  Distinction  between  the  English  and 
American  Cases  —  In  America  the  Stockholder  a  Trnstee  for 
Creditors.  — The  capital  stock  of  a  corporation,  which  is  subject 
to  the  operation  of  this  rule,  consists  of  all  the  stock  which  the 
members  have  subscribed.^  This  is  deemed  to  consist  of  three 
funds:  1.  Money  which  has  been  subscribed  and  paid  in.  2. 
Money  thus  subscribed  but  not  paid  in.^  3.  Money  thus  sub- 
scribed, but  afterwards  improperly  divided  among  the  members, 
leaving  the  debts  of  the  corporation  unpaid.^     Stated  in  another 


hold  in  trust  for  the  company,  to  the 
damage  of  the  company,  for  their  own 
benefit,  they  are  liable  to  make  good 
the  breach  of  trust  to  their  cesUd  que 
trust  like  any  other  trustees.  But  the 
directors  ar^e  not  trustees  for  the 
creditors  of  the  company.  The  credit- 
ors have  certain  rights  against  a 
company  and  its  members,  but  they 
have  no  greater  rights  against  the 
directors  than  against  any  other  mem- 
bers of  the  company.  They  have 
only  those  statutory  rights  against  the 
members  which  are  given  them  in  the 
winding  up." 

1  Ee  Piiillips,  18  Beavan,  629. 

2  Spackman  v.  Evans,    L.    R.  3  II. 
L.  171. 

8  Adler  v.  Milwaukee  Patent  Brick 
Co.,  13  Wis.  57;  Ilightower  v.  Thorn- 
ton, 8  Ga.  48G;  s.  c.  52  Am.  Dec.  412; 
Briggs  V.  Penniman,  8  Cow.  (N.  Y.) 
387;  Allen  ?;.  Montgomery  R.  Co.,  11 
Ala.  437;  Sice  v.  Bloom,  19  Johns. 
(N.  Y.)  450;  *.  c.  19  Am.  Dec.  273; 
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"Wood  V.  Dummer,  3  Mason  (U.S.), 
308 ;  Mann  v.  Peutz,  3  N.  Y.  422 ;  Payne 
V.  Bullard,  23  Miss.  90;  s.  c.  55  Am. 
Dec.  74. 

4  Slee  V.  Bloom,  19  Johns.  (N.  Y.) 
459;  s.c.  10  Am.  Dec.  273;  Briggs  u. 
Peuniman,  8  Cow.  (N.  Y.)  38G  ;  s.  c. 
18  Am.  Dec.  454;  Ward  v.  Griswold- 
villeMan'fg  Co.,  16  Conn.  697;  Mann 
V.  Pentz,  3  N.  Y.  422;  Allen  v.  Mont- 
gomery R.  Co.,  11  Ala.  437;  Spear  v. 
Grant,  16  Mass.  9;  Hightower  v. 
Thornton,  8  Ga.  486;  s.  c.  62  Am.  Dec. 
412;  Bassettu.  St.  Albans  Hotel  Co., 
47  Vt.  314;  Henry  v.  Vermillion  &c. 
R.Co.,  17  Ohio,  187;  Payne  v.  Bullard 
23  Miss.  90;  s.  c.  65  Am.  Dec.  74; 
Sanger  v.  Upton,  91  U.  S.  GO. 

5  Wood  V.  Dummer,  3  Mason  (U. 
S.),  308;  Curran  v.  Arkansas,  15  How. 
(U.S.)  304;  Reid  v.  Eatonton  Man. 
Co.,  40  Ga.  98,  104;  s.  c.  2  Am.  Rep. 
6G3;  Lewis  v.  Robertson,  13  Smed.  & 
M.  (Miss.)  558. 
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way,  the  capital  stock  of  a  corporation,  in  the  eye  of  an  American 
court  of  equity,  is  the  stake  or  pledge  upon  which  the  company 
obtains  credit.  If  any  member  has  not  paid  his  share  of  it  into 
the  common  treasury,  he  is  deemed  to  hold  so  much  of  a  fund  in 
his  pocket,  upon  which  the  creditors  of  the  concern  have  an 
equitable  charge  or  lien,  and  a  court  of  equity  will  lay  hold  of 
him  and  compel  him  to  surrender  up  this  fund  for  the  benefit  of 
such  creditors.^  It  is  a  necessary  part  of  this  doctrine  that 
shareholders  who  have  not  paid  in  all  that  they  have  subscribed 
of  the  capital  stock  of  the  company,  are,  as  to  so  much  as  they 
still  retain,  constructive  trustees  for  the  creditors  of  the  corpora- 
tion. But  some  of  the  American  courts  have  gone  further  and 
held  that  they  are  express  trustees  for  such  creditors,  and  that 
this  trust  is  of  that  fiduciary  character  which  prevents  the  run- 
ning of  the  statute  of  limitations  in  favor  of  the  stockholders  and 
against  the  creditors,  until  the  corporation  itself  dissolves  or 
ceases  business. ^  We  have  met  with  no  English  case  which 
ascribes  this  character  to  shareholders,  although  we  do  not  know 
that  it  would  be  inconsistent  with  the  doctrines  of  the  English 
courts  of  equity  to  do  so. 

§  1574.  Further  Distinction  between  the  Doctrine  of  the 
English  and  American  Cases:  Power  of  Eng^lish  Companies 
to  make  their  own  Regulations  Touching  their  Capital  and 
Stock.  —  A  further  distinction  between  the  English  and  American 
cases  is  one  which  extends  into  most  of  the  questions  discussed 
in  this  work,  but  which  is  of  peculiar  force  with  reference  to  the 
subject  of  this  chapter.  The  constitutions  of  American  com- 
panies, in  their  leading  features,  are  established  by  the  legislature, 
and  they  are  allowed  to  make  by-laws  for  the  regulation  of  minor 

1  Adlert?.  Milwaukee  Patent  Brick  v.  Tiiornton,  8  Ga.  48G,  502;  s.  c.  52 
Co.,  13  V7is.  60.  Am.  Dec.  412.     In  the  Iligli   Court  of 

2  Curry  v.  Woodward,  53  Ala.  371,  Errors  and  Appeals  of  Mississippi  it 
376.  The  Supreme  Court  of  Georgia  was  said  to  be  "a  continuing,  sub- 
declares  it  to  be  "a  direct  trust,  sisting  trust  and  confidence,  to  which 
purely  technical,  not  cognizable  at  the  statute  of  limitations  has  no  ap- 
law,  but  falling  within  the  proper,  plication."  Payue  v.  BuUard,  23 
peculiar  and  exclusive  jurisdiction  of  Miss.  88;  s.  c.  55  Am.  Dec.  74.  See 
equity,  and  consequently  one  not  sub-  also  Alliboue  v.  Ilager,  46  Pa.  St.  48, 
ject  to  the  presumption  of  payment  or  where  the  question  arose  under  a 
satisfaction  or  waiver."     Hightower  statute. 
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matters;  but  the  English  Companies  Act,  1862,  leaves  to  the 
members  of  companies,  with  very  little  restriction,  the  power  to 
establish  their  own  constitutions  ;  and,  as  the  amount  of  capital 
stock  which  the  company  shall  have,  the  manner  of  its  distribu- 
tion, and  the  liability  of  its  shareholders  to  the  company,  are 
matters  for  the  most  ptirt  of  private  concern,  this  is  peculiarly 
true  of  such  matters.  For  this  reason,  in  nearly  all  the  English 
cases  which  will  be  cited  in  this  article,  the  questions  decided 
arose  upon  a  consideration  of  the  terms  of  the  private  constatino^ 
instruments  of  particular  companies,  called  articles  of  association 
and  deeds  of  settlement.  Nevertheless,  they  may  be  appealed 
to  in  support  of  a  number  of  rules  which  are  applicable  in  this 
country;  and,  so  far  as  they  are  capable  of  such  applications, 
they  have  been  considered. 

§  1575.  A  Corporation  cannot  Convert  this  Trust  Fund  into 
an  Ordinary  Debt. — From  this  view  of  the  character  of  the 
capital  stock  of  corporations,  which,  as  already  stated,  includes 
that  part  which  has  been  subscribed  for  but  not  paid  in,  it  follows 
that  it  is  incompetent  for  the  corporation  to  enter  into  any 
engagement  which  will  have  the  effect  of  converting  this  trust 
fund  into  an  ordinary  debt.  In  a  leading  case  on  this  subject  an 
insurance  company  was  organized  under  a  charter  which  author- 
ized it  to  commence  business  on  a  capital  stock  of  $100,000,  with 
$10,000  paid  in,  and  the  remainder  secured  by  notes,  or  mort- 
gages of  real  estate,  or  otherwise.  Sawyer  subscribed  for  fifty 
shares,  of  the  par  value  of  $100  each,  and  gave  his  check  f«r  the 
full  amount,  namely,  $5,000.  He  took  the  check  of  the  com- 
pany for  $4,250,  being  the  amount  of  his  subscription  less  the 
fifteen  per  cent,  required  of  each  stockholder  to  be  paid  in  cash, 
and  he  gave  his  note  for  the  amount  of  the  latter  check,  with 
good  collateral  security  for  its  payment,  with  interest  at  seven 
per  cent,  per  annum.  Sawyer  and  the  company,  by  its  ofiicers, 
agreed  to  call  this  latter  transaction  a  loan,  and  the  check  of 
Sawyer  payment  in  full  of  his  stock.  On  the  books  of  the  com- 
pany, and  in  all  other  respects  as  between  themselves,  it  was 
treated  as  payment  of  the  subscription  and  a  loan  of  Bioney. 
Mr.  Justice  Miller,  delivering  the  ojiinion  of  the  court,  held  that 
this  could  not  be  done,  saying:  "In  the  case  before  us  the 
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assignee  of  the  bankrupt,  in  the  interest  of  the  creditors,  has  a 
right  to  inquire  into  this  conventional  payment  of  his  stock  by 
one  of  the  shareholders  of  the  comptiny ;  and  on  that  inquiry  we 
are  of  opinion  that,  as  to  these  creditors,  there  was  no  vahd 
payment  of  his  stock  by  the  appellant.  We  do  not  base  this 
upon  the  ground  that  no  money  actually  passed  between  the 
parties.  It  would  have  been  just  the  same  if,  agreeing  before- 
hand to  turn  the  stock  debt  into  a  loan,  the  appellant  had  brought 
the  money  with  him,  paid  it,  taken  a  receipt  for  it,  and  carried 
it  away  with  him.  This  would  be  precisely  the  equivalent  of  the 
exchange  of  checks  between  the  parties.  It  is  the  intent  and 
purpose  of  the  transaction  which  forbids  it  to  be  treated  as  valid 
payment.  It  is  the  change  of  the  character  of  the  debt  from  one 
of  a  stock  subscription  unpaid  to  that  of  a  loan  of  money.  The 
debt  ceases  by  this  operation,  if  effectual,  to  be  the  trust  fund 
to  which  creditors  can  look,  and  becomes  ordinary  assets,  with 
which  the  directors  may  deal  as  they  choose.  And  this  was 
precisely  what  was  designed  by  the  parties.  It  divested  the 
claim  against  the  stockholder  of  its  character  of  a  trust  fund,  and 
enabled  both  him  and  the  directors  to  deal  with  it  freed  from 
that  charo-e.  There  are  three  or  four  of  these  cases  now  b(ifore 
us  in  which  precisely  the  same  thing  was  done  by  other  insurance 
companies  organized  in  Chicago,  and  we  have  no  doubt  it  was 
done  by  this  company  in  regard  to  all  their  stockholders.  It 
was,  therefore,  a  regular  S3^stem  of  operations  to  the  injury  of  the 
creditor,  beneficial  alone  to  the  stockholder  and  the  corporation. 
We  do  not  believe  we  characterize  it  too  strongly  when  we  say 
that  it  was  a  fraud  upon  the  public  who  were  expected  to  deal 
with  them.  The  result  of  it  was  that  the  capital  stock  of  the 
company  was  neither  paid  up  in  actual  money,  nor  did  it  exist  in 
the  form  of  deferred  installments  properly  secured."  ^ 

§  1576.  Nor  Divide  it  Among  their  Members,  Leaving 
Debts  Unpaid.  — For  the  same  reasons,  it  is  not  competent  to  a 
corporation  to  divide  its  capital  stock  among  its  stockholders 
leaving  debts  unpaid;  but  every  stockholder  so  receiving  a 
portion  of  the  capital  stock  is  liable  in  equity  to  contribute  pro 

1  Sawyer  v.  Hoag,  17  Wall.  (.U.  S.)  610;  s.  c.  10  Myer  Fed.  Dec,  §  153;  1 
Cent.  L.  J.  43. 
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rata  to  the  discharge  of  the  corporate  debts  out  of  the  fund  in 
his  hands. 1  But  this  principle  does  not  extend  so  far  as  to 
require  stockholders  to  surrender,  for  the  benefit  of  creditors, 
bona  fide  dividends  of  profits  declared  and  distributed  at  a  time 
when  the  company  was  solvent  and  prosperous. ^  The  reasons 
which  support  this  rule  are  that  the  profits  and  accretions  spring- 
ing from  the  use  of  the  capital  stock  of  a  corporation  form  no 
part  of  the  capital  stock  itself,  and  hence  no  part  of  the  stake 
on  which  the  company  acquires  credit. ^  Persons  doing  business 
know  that  these  profits,  although  they  may  be  accumulated  in 
the  form  of  what  is  called  a  surplus  fund,  and  used  by  the  com- 
pany in  its  business,  are  always  subject  to  be  distributed  in 
dividends,  at  the  will  of  the  board  of  directors.  Whilst,  there- 
fore, the  existence  of  a  large  surplus,  subject  to  executions 
on  judgments  against  the  corporation,  may,  in  the  opinion  of 
persons  dealing  with  it,  render  its  continued  solvency  more  prob- 
able, yet  this  constitutes  no  reason  why  such  a  fund,  fairly 
divided  among  the  shareholders,  leaving  the  company  able  to  meet 
its  existing  obligations,  should,  in  the  event  of  a  subsequent 
insolvency  of  the  corporation,  be  pursued  by  its  creditors.  But 
a  division  of  such  assets  at  a  time  when  the  corporation  was  in- 
solvent, or  in  contemplation  of  insolvency,  would  partake  of  the 
nature  of  a  conveyance  in  fraud  of  creditors,  and  a  creditor's  bill 
would  lie  to  reach  and  subject  them  to  execution.  Such  a  bill 
would  also  be  sustained  on  the  ground  that  strict  trusts  are  at  all 
times  open  to  the  examination  of  a  court  of  equity,  and  that 
such  a  court  will  never  refuse  to  bring  before  it  an  unfaithful 
trustee,  whom  it  will  compel  to  discover  the  fund  impressed  with 
the  trust  and  to  account  for  its  misappropriation  and  misman- 

1  Story's  Eq.  Jur.,  §  1252;  Wood  u,  v.  Merchants'  Exchange  Co.,  1 
Dummer,  3  Mason  (U.  S.),  308;  Voss  Sandf.  Ch.  (N.  Y.)  303;  Hightower 
V.  Grant,  15  Mass.  517,  522;  Spear  w.  v.  Thornton,  8  Ga.  486,  500;  s.  c.  52 
Grant,  IG  Mass.  15;  Curran  v.  Arkan-  Ara.  Dec.  412;  per  Lumpkin,  J. 
sas,  15  How.  CU.  S.)  304;  Reid  y.  "They  [the  stockholders]  have  the 
Eatonton  Man.  Co.,  40  Ga.  08,  104;  benefit  of  all  the  profits  made  by  the 
s.  c.  2  Am.  Rep.  563;  Bank  of  St.  establishment,  and  cannot  take  any 
Marys  v.  St.  John,  25  Ala.  566.  portion  of  the  fund   [capital    stock] 

2  Reid  V.  Eatonton  Co.,  40  Ga.  98;  until  all  other  claims  on  it  are  extin- 
s.  c.  2  Ara.  Rep.  563.  guished."    Story,    J.,    in    Wood   v. 

3  Post,  §  2152.  State  v,  Mon'istown  Dummer,  3  Mason  (U.  S.),  311. 
Fire   Assn.,    23  N.   J.    L.    195;    Barry 

1230 


PAYMENT  OF  SHARES.     [3  Thomp.  Corp.  §  1577. 

agement.^  For  when  a  corporation  becomes  insolvent,  all  its 
assets  —  not  alone  its  capital  stock — become  impressed  with 
the  character  of  a  trust  fund  for  the  security  of  its  creditors. 

§  1577.  Nor  Release  their  Members  from  Paying  for  their 
Shares.  —  In  the  view  of  most  American  courts,  whoever  sub- 
.scribes  to  an  unconditional  agreement  to  take  shares  becomes 
liable  to  pay  for  them,  subject  to  the  conditions  named  in  the 
subscription  paper,  and  to  those  imposed  by  the  charter  or  by 
the  general  law.^  But  where  a  subscription  is,  on  its  face,  made 
conditional  on  the  doing  of  a  certain  act  by  the  corporation,  un- 
ices the  condition  is  performed  there  is  no  contract,  and  the 
subscriber  cannot   be  held  to  the  liabilities  of  a  shareholder.^ 


1  Bank  of  St.  Marys  v.  St.  John,  25 
Ala.  G09. 

2  Ante,  I  1512,  et  seq.  Hartford  &c. 
R.  Co.  V.  Kennedy,  12  Conn.  499; 
Sagory  17.  Dubois,  3  Sandf.  Ch.  (N.  Y.) 
4GG;  Union  Turnpike  Co.  v.  Jenkins,  1 
Caines  (N.  Y.),381;  Goshen  Turnpike 
Co.  u.  Hurtin,  9  Johns.  (N.  Y.)  217; 
s.  c.  6  Am.  Dec.  273;  Duchess  Cotton 
Man.  Co.  v.  Davis,  14  Johns.  (N.  Y.) 
238;  s.  c.  7  Am.  Dec.  459;  Spear  v. 
Crawford,  14  Wend.  (N.  Y.)  20;  .s.  c. 
28  Am.  Dec.  513;  Highland  Turnpike 
Co.  V.  McKean,  11  Johns.  (N.  Y.)  98; 
Strong  V.  Wheaton,  38  Barb.  (N.  Y.) 
616;  Burr  v.  Wilcox,  22  N.  Y.  557; 
Pickering  v.  Templeton,  2  Mo.  App. 
424;  Beene  v.  Cahawba  &c.  R.  Co.,  3 
Ala.  GGO;  Upton  v.  Tribilcock,91  U.  S. 
47;  BrigharawMead,  10  Allen  (Mass.), 
245;  Buffalo  &c.  R.  Co.  v.  Dudley,  14 
N.  Y.  336;  Seymour  v.  Sturgess,  26  N. 
Y.  134;  Dayton  v.  Borst,  31  N.  Y.  435; 
Rensellaer  &c.  Co.  v.  Barton,  16  N.  Y. 
457,  n;  Lake  Ontario  &c.  Co.  v.  Mason, 
16  N.  Y.  451;  Hartford  &c.  R.  Co.  v. 
Croswell,  5  Hill  (N.  Y.),  383;  s.  c.  40 
Am.  Dec.  354;  Northern  R.  Co.  v.  Mil- 
ler, 10  Barb.  (N.  Y.)  2G0;  Kennel)ec 
&c.  R.  Co.  V.  Palmer,  34  Me.  3G6; 
Connecticut  &c.  R.  Co.  v.  Bailey,  24 
Vt.  465;  s.  c.  58  Ara.  Dec.   1181;  Foy  v. 


Lexington  R.  Co.,  2  Mete.  (Ky.)  314; 
Klein  v.  Alton  &c.  R.  Co.,  13  111.  514; 
Barrett  v.  Alton  &c.  R.  Co.,  13  HI 
504. 

3  A)ite,  §  1332,  et  seq.  Fort  Miller 
&c.  R.  Co.  V.  Payne,  17  Barb.  (N.  Y.) 
579  ;  Cliase  v.  Sycamore  &c.  R.  Co.,  38 
111.  215;  Wear  v.  Jacksonville  &c.  R. 
Co.,  24  111.  593;  Burke  v.  Smith,  16 
Wall.  (U.  S.)  390;  Pitchfordr.  Davis, 
5  Mee.  &  W.  2 ;  Fox  v.  Clifton,  6  Bing, 
776;  Robert's  Case,  3  De  G.  &  S.  205; 
Wood's  Case,  3  De  G.  &  J.  85;  Buf- 
falo &c.  R.  Co,  V.  Pottle,  23  Barb. 
(N.  Y.)  21;  Macedon  &c.  Plank-road 
Co.  V.  Lapham,  18  Barb.  (N.  Y.)  312; 
Burlington  &c.  R.  Co.  v.  Boestler,  15 
Iowa,  555;  Henderson  v.  Railroad  Co., 
17  Texas,  5G0;  s.  c.  67  Am.  Dec.  675; 
Penobscot  &c.  R.  Co.  v.  Dummer,  40 
Me.  172;  s.  c.  63  Ara.  Dec.  654;  Pen- 
obscot &c.  R.  Co.  V.  Dunn,  39  Me.  587; 
Philadelphia  &c.  R  Co.  v.  Hickman, 
28  Pa.  St.  318;  Evansville  &c.  R.  Co. 
V.  Shearer,  10  Ind.  244;  Jewett  v. 
Lawreuceburg&c.  R.  Co.,  10  Ind.  539; 
Martin  v.  Pensacola  &c.  R.  Co  ,  8  Fla. 
370;  s.  c.  73  Am.  Dec.  713;  New  Al- 
bany R.  Co.  V.  McCormick,  10  Ind. 
499;  s.  c.  71  Am.  Dec.  337;  Junction 
R.  Co.  V.  Reeve,  15  Ind.  236;  Milwau- 
kee R.    Co.    V.    Field,    12    Wis.    340; 
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He  is  entitled  to  notice  of  the  performance  of  the  condition  before 
an  action  can  be  sustained  against  him  on  his  contract,^  unless 
the  act  be  one  that  carries  notice  of  itself  .^  But  he  may  subse- 
quently tuaive  the  condition  and  bind  himself  absolutely,^  as  by 
executing  a  promissory  note  for  the  amount  for  which  he  has 
subscribed,*  or  by  paying  the  first  installment,  voting  the  whole 
stock  at  an  election,  and  acting  as  an  officer  of  the  corpora- 
tion.^ The  English  courts  hold  that  if  the  application  for  shares 
is  conditional  there  is  no  contract,  although  the  allotment  is  un- 
conditional.^ Nor  is  it  necessary,  within  the  meaning  of  this 
rule,  that  the  expression  of  the  condition  should  be  in  the  same 
letter  with  the  application  for  the  shares,  provided  they  reach 
the  directors  together.^ 

§  1578.  Nor  Agree  that  Unpaid  Shares  Shall  be  Deemed 
Fully  Paid  up. —  Subject  to  the  limitations  just  expressed,  it  is 
incompetent  for  a  corporation  to  issue  shares  as  fully  paid  up, 
when  in  fact  they  have  not  been  paid  up.  It  may,  as  hereafter 
stated,^  in  the  absence  of  fraud,  agree  that  certain  properly,  of 
a  kind  which  it  may  lawfully  take,  shall  be  deemed  full  payment 
for  shares,  and  this  agreement  will  be  binding  upon  itself,  and 
in  the  absence  of  fraud,  cannot  be  impeached  by  its  creditor. 
In  such  a  case,  if  the  property  delivered  is  a  fair  equivalent  for 
the  par  value  of  the  shares,  and  such  as  the  company  might  law- 
fully take,  the  shares  delivered  in  payment  are,  in  point  of  fact, 
"fully  paid  up  shares."^  Here  there  would  be  no  sense  in 
requiring  the  vendor  of  the  property  to  hand  over  to  the  com- 
pany so  much  cash  for  the  shares,  and  the  company  then  to  hand 

Dayton  &c.  R.  Co.  v.  Hatch,  1  Disney  *  O'Douald  v.  Evansville  &c.  R.  Co. 

(Oh.),  84;  Roberts  v.  Mobile  &  Ohio  U  Ind.  259.   Compare  Miller  v.  White, 

R.  Co.',  32  Miss.  373.  7  Blackf .  (Ind.)  491. 

1  Bauet?;.  Alton  &c.  R.  Co.,  13  111.  ^  Dayton  &c.  R.  Co.  v.  Hatch,  1 
504;  Spangleru.  Indiana  &c.  R.   Co.,  Disney  (Oh.)  84. 

21  111.   27(J;  Wear  v.  Jacksonville  &c.  «  Shacklcford's  Case,  L.   R.  1  Ch. 

R,  Co.,  24  HI.  593;  Chase  v.  Sycamore  567;  Roger's  Case,  L.  K.  3  Ch.  637. 

&c.  R.  Co.,  38  111.  218.  '  Roger's  Case,  L.  R.  3  Ch.  637. 

2  Chase  v.  Sycamore  &c.  R.  Co.,  38  ^  Post,  §  1604. 

Ill,  218.  '  Phelan  v.  Hazard,  5  Dill.  (U.  S.) 

3  Dayton  &c.  R.  Co.  v.  Hatch,  1  45;  s.  c.  G  Cent.  L.  J.  109;  ReBaglan 
Disney  (Oh.),  84.  Stall   Colliery  Co.,  L.  R.  5   Ch.  346; 


Schroder's  Case,  L.  R.  11  Eq.  131. 
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it  back  to  the  vendor  in  payment  for  his  property ;  and  such  a 
useless  form  is  not  required.^  On  the  contrary,  a  credit  by  a 
company  to  a  shareholder  on  account  of  a  conveyance  to  the 
company  of  specific  property,  such  as  they  were  authorized  to 
purciiasc,  is  deemed  a  payment  in  cash  within  the  terms  of  a 
statute  which  provides  that  '*  every  share  in  any  company  shall 
be  deemed  and  taken  to  have  been  issued,  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash,  unless  the 
same  shall  have  been  otherwise  determined  hy  a  contrac^t  duly 
made  in  writing  and  filed  with  the  registrar  of  joint-stock 
companies,  before  the  issue  of  such  shares."  ^  So,  shares  sub- 
scribed for  by  A.  may  be  paid  for  by  a  credit  given  at  the  request 
of  B.  upon  a  judgment  recovered  against  the  company  by  B.^ 
But  there  is  no  principle  which  can  sanction  the  power  of  a  cor- 
poration to  give  away  its  shares,  even  where  the  question  is 
viewed,  as  in  England,  not  as  a  question  of  public  concern,  but 
as  a  mere  question  of  social  right  among  the  proprietors.* 

§  1579.  Further  of  Agreements  that  Shares  shall  be 
Deemed '*  Fully  Paid  up."  —  Among  the  many  devices  which 
have  been  resorted  to  by  the  members  of  corporations  to  escape 
the  liability  assumed  by  their  contracts  of  subscription,  perhaps 
the  most  common,  and  at  the  same  time  the  most  shallow  and 
ineffective,  has  been  for  the  members  to  agree  among  themselves 
that  their  shares  shall  be  deemed  to  be  "  fully  paid  up,"  when 
in  fact  they  have  not  been  so  paid.^  Even  in  England,  where 
these  questions  are  generally  considered  solely  with  reference  to 
the  rights  of  the  shareholders  ^^t/e?'  se,^  such  agreements,  as 
between  the  original  parties  and  their  privies,  have  been  declared 
invalid  by  the  courts.^  And  even  the  Supreme  Court  of  the 
United  States  concedes  the  principle,  while  refusing  to  apply  it, 

1  Fothergill's  Ca8e,L.  R.  8  Ch.  270.      Steinkemeyer,  G  Mo.  App.  574;  Dcud- 

2  Coates'   Case,  L.  R.  17  Eq.  lOD;      wood    First    Nat.     Bank    r.     Gustin- 
Spargo's  Case,  L.  R.  8  Ch.  407.  Minerva,  &c.  Co.,  42    Minn.  327;  s.  c. 

3  Ferrao's  Case,  L.  R.  9  Cli.  35.5.  G  L.  R.  A.  G7G;  44  N.  W.  Rep.  198. 
*  Danieirs  Case,  1  De  G.  &  J.  372;  «  Ante,  §  1572;  post,  §  1592. 

«.  c.  22.Beav.  43;  23  Beav.  568;  Dent's  '  Dauiell's  Case,  1  De  G.  &  J.  372; 

Case,  L.  R.  15  Eq.  407.  s.  c.  22  IJeav.  43;  23  Beav.  oGS;  Dent's 

5  Pickering  v.   Templeton,     2  Mo.  Case,  L.  R.  15  Eq.  407. 
App.    424,    429;     A.     Wright     Co.    r. 
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that  a  contract  between  the  subscribers  to  stock  and  the  corpora- 
tion, that  the  stock  shall  be  treated  as  fully  paid  and  non-assess- 
able, or  otherwise  limiting  their  liability  therefor,  is  void  as 
against  creditors.^  And  we  may  conclude  with  great  confidence, 
that  the  general  doctrine  is,  except  in  so  far  as  it  has  been 
shaken  in  California,^  Minnesota,^  New  York,*  and  in  the 
Supreme  Court  of  the  United  States,^  that  any  agreement, 
secret  or  otherwise,  between  the  corporation  and  its  shareholders 
that  its  shares  shall  not  be  paid  in  full,  though  possibly  good  as 
between  the  corporation  and  shareholders,  is  void  as  to  creditors 
of  the  corporation,  in  the  event  of  its  insolvency.^ 

§  1580.   Such  Agreements  Frauds  on  other  Shareholders.  — 

The  directors  of  a  corporation  being  trustees,  primarily  for  the 
shareholders  and  subsequently  for  the  creditors  while  the  cor- 
poration continues  a  going  concern,  and  thereafter  primarily  for 
the  creditors  and  subsequently  for  the  shareholders,  —  it  is  ob- 
vious that  they  have  no  power,  without  the  consent  of  the 
beneficiaries  in  the  trust,  to  give  away  the  trust  fund.  They 
cannot,  therefore,  release  a  subscriber  from  his  obligation  to  pay 
for  his  shares  according  to  the  contract  of  subscription  without 

iHandleyu.   Stutz,  139  U.   S.  417;  Y.)  466,  499;  Osgood  u.  King,  42  la.  478; 

s.  c.  35  L.   ed.  227;  11  Sup.    Ct.  Rep.  Burnham  v.   Northwestern  Ins.    Co., 

530;  9  Rail.  &  Corp.  L.  J.  362.  36  la.  632;  Jackson  v.   Traer,  64  la. 

2  Stein  V.  Howard,  65  Cal.  616.  469;  s.  c.  52  Am.  Rep.  449;  Mann  v. 

3  Hospes  u.  Northwestern  Man.  &c.  Cooke,  ?,0  Conn.  178;  Pickerings. 
Co.,  48  Minn.  174;  s.  c.  50  N.  W.  Rep.  Templeton,  2  Mo.  App.  424;  Skrainka 
1117;  36  Am.  &  Eng.  Corp.  Cas.  206.  v.    Allen,  7  Mo.  App.  534;  s.    c.   aff'd 

4  _post,  §  1587.  76  Mo.  385;  Chouteau  v.  Dean,  7  Mo. 

5  Post,  §  1586,  and  §  1665,  et  seq.  App.    210;  Gill  v.  Balis,  72  Mo.  424; 

6  Scovill  V.  Thayer,  105  U.  S.  143;  Melvin  u.  Lamar  Ins.  Co.  80  111.  446; 
Union  Mutual  Life  Ins.  Co.  v.  Frear  s.  c.  22  Am.  Rep.  199;  Blodgett  v. 
Stone  Man.  Co.,  97  111.  537;  s.  c.  37  Morrill,  20  Vt.  509;  White  Mountain 
Am.  Rep.  129;  Rider  V.Morrison,  54  Md.  R.  Co.  v.  Eastman,  34  N.  H.  124;  Rob- 
429;  Jewell  v.  Rock  River  Paper  Co.,  inson  v.  Pittsburg  &c.  R.  Co.,  32  Pa. 
101  111.  57;  Wetherbee  v.  Baker,  35  St.  334;  s.  c.  72  Am.  Dec.  792;  GraS 
N.  J.  Eq.  501;  Crawford  y.  Rohrer,  59  v.  Pittsburg  &c.  R.  Co.,  31  Pa.  St. 
Md.  599;  Upton  v.  Tribilcock,  91  U.  489;  Stanhope's  Case,  L.  R.  1  Ch. 
S.  45;  Chubb  v.  Upton,  95  U.  S.  665;  161 ;  Zirkel  v.  Joliet  Opera  House  Co., 
Upton  V.  Ilansbrough,  3  Biss.  (U.  S.)  79  111.  334.  See  also  Mangles  v.  Grand 
417;  Sawyer  v.  Hoag,  17  Wall.  (U.  Collier  Dock  Co.,  10  Simons,  519; 
S.)  610;  Slee  v.  Bloom,  19  Johns.  Preston  u.  Grand  Collier  Dock  Co.,  U 
(N.  Y.)  45G;  s.  c.   10   Am.   Dec.    273;  Id-  327. 

Sagory   v.   Dubois,  3   Sandf.    Ch.  (N. 
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the  consent  of  all  the  shareholders  so  as  to  make  the  release  a 
good  one  as  against  them,  nor,  without  the  consent  of  all  the 
creditors,  so  as  to  make  it  good  as  against  them.  Moreover,  the 
sound  rule  is  believed  to  be  that  they  cannot  do  this  with  the 
consent  of  the  shareholders  and  of  the  creditors,  so  as  to  bind 
future  shareholders  and  future  creditors  who  become  such  with- 
out knowing  that  the  stake  on  which  the  corporation  does  busi- 
ness has  been  thus  frittered  away  and  reduced.  It  is  evidently 
in  this  sense  that  releases  of  subscribers  and  sham  payments  of 
their  subscriptions  are  said  to  be  "  frauds  on  the  law."  ^  All 
secret  agreements  releasing  particular  subscribers  from  the  obli- 
gation of  payment,  or  otherwise  attempting  to  reduce  the 
obligation  of  their  contract  are,  then,  in  the  first  instance  void  as 
frauds  upon  otlier  subscribers.'^  This  is  especially  so  as  to  future 
subscribers  who  maybe  presumed  to  subscribe  on  the  faith  and  un- 
der the  persuasion,  so  to  speak,  of  the  subscription  thus  released.^ 

§  1581.  Xot  Necessary  that  Other  Shareholders  should 
Prove  that  they  were  Actually  3Iisled.  —  The  rule  approaches 
the  grade  of  public  policy,  when  it  is  held  that  it  is  not  neces- 
sary that  shareholders  seeking  in  equity  to  have  such  contracts 
avoided,  should,  in  order  to  succeed,  furnish  distinct  proof  that 
they  were  in  fact  misled  by  the  conditional  character  of  the  sub- 
scription. It  seems  that  it  will  be  presujiied  that  they  and  other 
shareholders  in  their  situations  were  so  misled.* 

§   1582.  Wliat    Agreements    Avoided    by    the    Rule. — All 

agreements  between  the  subscriber  and  the  corporation,^  its 
officers,^  agents,^  promoters,^  or  members,"  by  which  payment 

1  Ante,  §  1309.  Or  «'  ia  fraud  of  Co.  v.  Gray,  122  111.  630;  s.  c.  19  Am. 
the  statute:"  Port  Whitby  R.  Co.  v.  &  Eng.  Corp.  Cas.  260;  14  N.  E.  Rep. 
Jones,  81  Up.  Can.  Q.  B.  170.  214;    11  West.   Rep.    739;  27  Am.  L. 

2  White  Mountain  Co.  v.  Eastman,  Reg.  (n.  s.)  160. 

34  N.  H.  124.  6  Osgood  v.  King,  42  Iowa,  478. 

3  Melviu  V.  Lamar  Ins.  Co.,  80  111.  ''  Jewell  v.  Rock  River  Paper  Co., 
446;  s.  c.  22  Am.  Rep.  199.                             101  111.  57. 

■*  Melvin  v.  Lamar  Ins.  Co.  80  111.  ^  Joy  v.  Manion,  28  Mo.   App.  55; 

446,  461;  s.  c.  22  Am.  Rep.  199,  209.  Ollesheimer  v.  Thompson,  Man.  Co., 

5  Thompson  v.  Reno  Savings  Bank,  44  Mo.  App.  172. 
19  Nev.  103;  Skrainka  v.  Allen,  7  Mo.  ^  A    stockholder     cannot     defend 

App.   434;    s.   c.    76   Mo.  384;   Lee  v.  against  creditors,  after  the  corporation 

Imbrie,  13  Or.  510;  Great  West.  Tel.  has  become  insolvent,  on  the  ground 
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is  dispensed  with  in  whole  or  in  part ;  or  by  which  colorable  or 
nominal  payments  are  accepted/  are  void, — as  where  shares 
are  voted  to  a  director  as  a  bonus,  under  a  contract  between  him 
and  the  corporation  that  they  shall  not  be  assessable ;  ^  or  where  a 
Louisiana  corporation,  organized  for  the  nominal  purpose  of  devel- 
oping public  improvements  in  Mexico,  but  really  to  carry  on  a  lot- 
tery, issued  its  shares  as  paid  up  without  any  payment  being  made 
thereon ;  ^  or  where  corporate  stock  which  has  been  subscribed 
for,  but  not  taken  up,  is  transferred  to  the  company,  and  by  it 
sold  as  *'  treasury  stock  "  to  third  persons  for  less  than  its  par 
value.*  On  the  same  principle  it  has  been  held  that,  where  the 
stock  of  a  corporation  is  not  subscribed  for  up  to  the  minimum 
amount  of  capital  fixed  by  the  charter,  and  none  of  it  is  paid  in, 
if  the  corporators  organize,  elect  themselves  as  officers,  proceed  to 
business,  and  contract  debts  up  to  and  beyond  the  nominal  capi- 
tal, having  paid  in  nothing  whatever,  they  commit  a  legal  fraud 
by  so  doing,  and  are  liable  to  creditors  to  make  good  the  minimum 
capital,  together  with  interest  thereon,  should  this  be  necessary 
to  discharge  the  corporate  debts. ^ 

§  1583.  Effect  of  Recital  in  Certificate  that  the  Stock  is 
"Full  Paid."  —  It  has  been  said  that  ^^ '\t  unj presumption  of 
fact  arises  from  the  face  of  a  stock  certificate  in  customary  form, 
it  is  that  the  stock  certified  to  belongs  to  the  holder,  is  his  with- 
out incumbrance  —  in  other  words,  is  fully  paid  for."  ^  But  if 
we  lay  out  of  view  the  question  of  the  rights  of  a  bona  fide  pur- 
chaser who  takes  the  shares  on  the  faith  of  a  recital  in  the  certifi- 
cate that  they  are  fully  paid  up,  it  is  clear  that  a  mere  recital 

that  there  was  a  verbal  understanding  ^  LeWarne  v.  Meyer,  38  Fed.  Rep. 

between  himself  and  some  members  191. 

of  the  company  that  he  should  be  re-  *  Ailing    v.   Wenzel,    133   111.    264, 

lieved  of  his  stock  after  certain  diffl-  273;  s.  c.  sub  nom.  Ailing  v.  Ward,  24 

culties  Tvere   settled  in  the  company.  N.  E.  Kep.  551;  8  Rail.  &  Corp.  L.  J. 

Topeka  Manuf.   Co.  v.  Hale,  39  Kan,  124. 

23.  ^  Burns  v.  Beck  &c.  Hardware  Co., 

1  Crawford  v.  Rohrei-,  59  Md.  599.  83  Ga.  471;    s.  c.  10  S.  E.  Rep.    121 

2  Richardson's  Executor  v.  Green,  Compare  Hill  v.  Silvey,  81  Ga.  500 
133  U.  S.  30;  s.  c.  sub.  nom.,  Wash-  s.  c.  8  S.  W.  Rep.  808;  3  L.  R.  A.  15u 
burn  V.  Green,  33  L.  ed.  516;  10  Sup.  39  Alb.  L.  J.  316. 

Ct.  Rep.  280.  ^  Johnson  v.  Lullman,  15  Mo.  App. 


55,  57;  s.c.  affirmed,  88  Mo.  567. 
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in  a  stock  certificate  that  the  shares  are  "full  paid"  cannot 
make  them  full  paid  as  against  creditors  of  the  corporation.  It 
is  merely  the  statement  by  the  corporation,  in  the  form  of  a  paper 
issued  to  the  stockholder,  of  a  fact  which  both  of  tliem  know 
not  to  be  true.^ 

§  1584.  Substituting  tlie  Paid-up  Shares  of  Another  Mem- 
ber —  Payment  by  other  Members.  —  Applying  the  foregoing 
doctrine,  it  has  been  held  that  a  member  of  a  corporation  who 
has  subscribed  for  a  given  number  of  shares  of  its  capital  stock, 
cannot  procure  shares  which  have  been  purchased  and  paid  for 
by  another  member  and  have  them  substituted  for  his;  and  this 
for  the  obvious  reason  that  the  effect  of  such  an  arrangement  is 
to  release  him  entirely  from  paying  for  the  shares  for  which  he 
has  subscribed.^  But,  of  course,  one  member  may  pay  for  an- 
other ;  and  upon  a  subscription  by  several  persons  for  stock  in 
a  corporation,  payment  may  be  made  in  the  property  or  money 
of  one  so  as  to   satisfy  the  liability  of  the  others. ^ 

§  1585.  Stock  Paid  up  and  Money  Loaned  back  to  Stock- 
holder.—  The  capital  stock  of  a  corporation  being  a  trust  fund 
for  the  security  of  creditors,*  this  trust  cannot  be  defeated  by  a 
simulated  payment  of  the  stock  subscription,  nor  by  anything 
short  of  an  actual  payment  in  good  faith. ^  The  assets  of  a  com- 
pany cannot  be  applied  to  return  to  the  shareholders  what  they 
have  or  ought  to  have  paid  upon  their  shares.^  An  arrangement 
by  which  the  stock  is  nominally  paid  and  the  money  immediately 
taken  back  as  a  loan  to  the  stockholder  is  a  device  to  change  the 
debt  from  a  debt  impressed  with  the  character  of  a  trust  to  an 
ordinary  loan,  and  is  not  a  valid  payment  as  against  creditors  of 
the  corporation,  though  it  may  be  good  as  between  the  company 
and  the  stockholder.^  But  a  division  among  the  shareholders 
of  money  which  it  has  not  engaged  to  apply  in  keeping  up  the 

1  A.  Wight  Co.  V.   Steinkemeyer,  6  *  Ante,  §  1569. 

Mo.  App.  474r.  ^  Upton  v.  Tribilcock,  91  U.  S.  45. 

*  Marshall  Foundry  Co.  v.  Killian,  «  Lee  v.  Neuchatel  Asphalte  Co.,  41 

99  N.  C.  501";  s.  c.  6  Am.  St.   Rep.  539,  Ch.  Div.  1 ;  s.  c.  6  Rail.  &  Corp.  L.  J, 

545.  266. 

»  Vail  V.    Phillips,    14  N.   J.   Law  ^  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 

Journal,  45.  610;  s.  c.  1  Cent.  L.  J.  43. 
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nominal  amount  of  their  share  capital  has  been  held  not  a  return 
and  division  of  capital  among  the  shareholders  so  as  to  render 
the  dividend  ultra  vires. ^ 

§  1586.   Stock  Issued  to  Bondholders  as  a  Bonus.  — If  the 

principle  that  the  corporation  cannot  give  away  its  capital  stock, 
or  cannot  issue  its  shares  at  less  than  their  par  value,  is  of  any 
validity,  it  must  follow  that  if  a  corporation  issues  to  its  bond- 
holders its  stock  with,  say  forty  per  cent,  credited  thereon  as 
paid,  they  will  be  liable  to  the  corporation,  in  the  event  of  the 
corporation  becoming  insolvent,  to  the  extent  of  the  unpaid 
forty  per  cent.^  It  is  to  be  regretted  that  we  must  quote  the 
New  York  Court  of  Appeals  to  the  contrary  in  a  case  arising 
upon  such  a  transaction,  ignoring  a  well  settled  and  oft  re- 
peated principle,^  founded  in  the  plainest  reason  and  justice.* 
The  court  boldly  denies  the  proposition  that  the  unissued  shares 
of  a  corporation  are  a  trust  fund  in  the  hands  of  its  directors  in 
the  sense  that  they  cannot  give  them  away,  if  that  is  the  under- 
standing of  the  parties,  and  holds  that  creditors  of  the  corpo- 
ration cannot  compel  the  donee  of  the  shares  to  pay  for  them. 
The  decision,  though  apparently  by  a  unanimous  court,  is 
worthy  of  very  little  respect.  It  is  creditable  to  the  Supreme 
Court  of  New  York  that  its  decision  at  general  term  was  other- 
wise. The  attempt  to  distinguish  the  Missouri  decision  elsewhere 
quoted,  as  '*  standing  on  its  special  circumstances,"  was  very 
weak.  As  elsewhere  seen,^  the  Supreme  Court  of  the  United 
States  has  let  itself  down  to  the  same  doctrine,  in  holding 
that  where  a  company  cannot  sell  its  bonds  at  par,  without  giv- 
ing with  them  an  equal  amount  of  its  increased  stock,  and  the 
par  value  of  the  bonds  was  no  more  than  equal  to  the  actual 
value  of  both  stock  and  bonds,  the  purchaser  cannot  be  com- 
pelled by  creditors  of  the   corporation  to  pay  the  par  value  of 

1  Lee  V.  Neuchatel  Asphalte  Co.,  41  *  Christenson  v.  Eno,  106  N.  Y.  97; 
Ch.  Div.  1;  s.  c.  6  Rail.  &  Corp.  L.  J.  s.  c.  60  Am.  Rep.  429;  19  Am,  &  Eng. 
266.  Compare  Parton  v.  New  Orleans  Corp.  Cas.  269;  12  N.  E.  Rep.  648;  8 
&C..CO.,  3  La.  An.  19;  post,  §  2841.  Cent.  70;  8  N.  Y.  St.  Rep.    682.     See 

2  Skrainkau.  Allen,  7  Mo.  App.  434;  also  Christenson  v.  Quintard  (Sup. 
8.  c.  76  Mo.  384.  Ct.)  29  N.  Y.  State  Rep.  61 ;  s.  c.  8  N. 

3  Post,  §2951.  Y.  Supp.  400. 

s  Fast,  §  1665,  et  seq. 
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the  stock. 1  The  Supreme  Court  of  Tennessee,  on  the  other 
hand,  maintains  the  sound  rule  of  public  policy,  by  holding  that, 
under  a  statute  governing  manufacturing  corporations,  by  which 
they  are  prohibited  from  lending  money  to  their  shareholders, 
a  scheme  of  organization,  by  which  each  subscriber  to  the  capi- 
tal stock  of  the  company  is  to  receive  interest-bearing  bonds 
>of  the  company,  secured  by  a  mortgage  upon  the  company's 
assets,  to  an  extent  equal  to  the  par  value  of  his  subscription, — 
is  void,  even  as  between  the  company  and  its  shareholders,  while 
it  remains  solvent.  The  company  may  repudiate  such  an  ar- 
rano-ement  at  pleasure,  and  a  dissenting  shareholder  cannot  have 
relief  in  equity,  either  to  be  discharged  of  his  contract  of  sub- 
scription or  to  have  the  agreement  of  the  company  to  issue  the 
interest-bearing  bonds  specifically  enforced.  The  reason  is  that 
this  arrangement,  in  substance  and  effect,  is  an  arrangement 
whereby  the  franchise  granted  to  manufacturing  corporations  is 
to  be  secured,  while  at  the  same  time  the  public  are  to  be  de- 
prived of  that  security  which  by  law  they  are  entitled  to  have 
and  on  which  the  grant  of  the  franchise  depends.  Such  an  ar- 
rano^ement  would  throw  all  the  risks  and  hazards  of  the  busi- 
ness upon  the  public  who  should  deal  with  the  corporation,  while 
the  corporators  would  reap  all  the  possible  gains  and  would  be 
secured  against  loss  in  the  event  that  the  enterprise  should 
prove  unprofitable.^ 

1  Handley  v.  Stutz,  139  U.  S.  417;  tion  and  the  stockholders,  it  is 
s.  c.  35  L.  ed.  227;  11  Sup.  Ct.  rightfully  declared  invalid  on  g;eneral 
Rep.  530;  9  Rail.  &  Corp.  L.  J.  grounds  of  public  policy  which  are 
362  (reversing  s.  c.  41  Fed.  Rep.  fully  set  out  in  the  opinion  of  the 
531).  court  by    Mr.    Justice   Lurion.     The 

2  Morrow  v.  Nashville  &c.  Co.,  87  court  distinguish  Sawyer  v.  Hoag,  17 
Tenn.  262;  s.  c.  10  Am.  St.  Rep.  658;  WuU.  (U.  S.)  610,  and  Scoville  v. 
3  L.  R.  837;  10  S.  W.  Rep.  495.  The  Thayer,  105  U.  S.  143.  Compare  Pa 
mere  suggestion  of  the  fact  that  the  ducah  &c.  R.  Co.  v.  Parks,  86  Teun. 
effect  of  such  a  scheme  is  to  make  the  560;  Gamble  v.  Queens  County  Wa- 
shareholders  seciwed  creditors  while  ter  Co.,  123  N.  Y.91;  s.  c.  9  L.  R.  A. 
the  public,  who  deal  with  the  com-  527;  31  Am.  &  Eng.  Corp.  Cas.  313; 
panyand  give  it  credit,  occupy  the  25  Abb.  N.  Cas.  410;  33  N.  Y.  St.  Rep. 
position  of  general  creditors,  and  88;  8  Rail.  &  Corp.  L.  J.  484;  25  N.  E. 
hence  of  deferred  creditors,  if  the  Rep.  201  (Rev'g  s.  c.  52  Hun,  166; 
scheme  is  valid,  proves  its  invalidity,  23  N.  Y.  St.  Rep.  409;  5  N.  Y.  Supp. 
at  least  so  far  as  creditors  are  con-  124). 

cerned;  and  as  between  the  corpora - 
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§  1587.  Contrary  View  that  Receiver  of  Shares  Issued  as  a 
Gratuity  notifiable  to  Creditors. — ('ontrary  to  the  doctrine 
of  the  Supreme  Court  of  Missouri  ^  and  to  all  sound  principle,  it 
has  been  held  by  the  Court  of  Appeals  of  New  York  upon  the 
name  state  of  facts  and  upon  the  same  transaction,  that  where  a 
corporation  assumes  to  distribute,  as  a  mere  gratuity  or  bonus 
to  its  shareholders,  shares  as  paid  up,  on  which  nothing  has  in 
fact  been  paid,  the  receivers  of  such  shares  are  not,  in  the  event 
of  the  insolvency  of  the  corporation,  liable  to  creditors  to  the 
extent  of  the  amount  which  remains  unpaid  on  the  shares.  The 
court  say  :  "  We  can  see  no  ground  upon  which  he  can  be  made 
to  respond  to  the  creditors  of  the  company  as  upon  an  unpaid 
subscription.  Assuming  that  the  transaction  as  to  the  com- 
pany was  ultra  vires,  or  that  it  could  not  give  away  its  shares, 
the  transaction  in  that  view  was  simply  a  nullity,  and  Eno  got 
nothing  as  against  anyone  entitled  to  question  the  transaction. 
But  it  did  not  convert  him  into  a  debtor  of  the  company  for  the 
forty  per  cent.  He  entered  into  no  contract  to  pay  it.  He  had 
received  nothing  on  account  of  the  twenty-five  shares,  and  it  is 
not  claimed  that  the  charter  in  terms  imposes  the  liability 
claimed.  The  unissued  shares  of  a  corporation  are  not  assets. 
When  issued  they  represent  a  proportionate  interest  in  the  share- 
holder in  the  corporate  property  —  an  interest,  however,  subor- 
dinate to  the  claims  of  creditors.  There  are  unquestioned 
public  evils  growing  out  of  the  creation  and  multiplication  of 
shares  of  stock  in  corporations  not  based  upon  corporate  prop- 
erty. The  remedy  is  with  the  legislature.  But  the  liability  of 
a  shareholder  to  pay  for  stock  does  not  arise  out  of  his  relation, 
but  depends  upon  his  contract,  express  or  implied,  or  upon  some 
statute;  and  in  the  absence  of  either  of  these  grounds  of  lia- 
bility, we  do  not  perceive  how  a  person  to  whom  shares  have 
been  issued  as  a  gratuity  has,  by  accepting  them,  committed 
any  wrong  upon  creditors,  or  made  himself  liable  to  pay  the 
nominal  face  of  the  shares  as  upon  a  subscription  or  con- 
tract." 2 

1  Stated  in  the  next  section.  St.   Rep.  61;    s.  c.  8  N.  Y.    Supp.    400. 

2  Christenson  v.  Eno,  106  N,  Y.  97,  Compare  Re  Western  Canada  Oil  Co  , 
101  ;s.c.  CO  Am.  Rep.  431,  432.  Followed      1  Cli.  Div.  115. 

in  Christenson  v.  Quintard,  29  N.  Y. 
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§  1588.  Bonds  Issued  to  Shareholders  as  a  Bonus,  or  to  In- 
demnify them  against  Assessments. —  Let  us  turn  this  transac- 
tion around,  and  suppose  that,  instead  of  the  corporation  issuing 
its  stock  to  its  bondholders  as  a  bonus,  it  issues  its  bonds  to  its 
stockholders  :is  a  bonus;  or  what  is  substantially  the  same  thing, 
issues  its  stock  to  them,  in  violation  of  the  statute  law,  at  less 
than  par,  and  then  issues  its  bonds  to  them  to  indemnify  them 
against  assessments  upon  the  stock.  From  whichever  side  we 
view  such  a  transaction,  we  are  simply  lo(jking  at  different  sides 
of  the  same  species  of  fraud.  In  either  case  the  corporation 
issues  its  potential  stock  at  less  than  par,  and  gives  away 
(or  what  is  the  same  thing  agrees  not  to  collect)  a  portion 
of  that  which  equity  has  stamped  with  the  quality  of  a  trust 
fund  for  its  creditors.  On  sound  principles  neither  of  these 
arrangements  can  stand.  Accordingly  where,  by  an  arrange- 
ment between  a  corporation  and  persons  who  were  invited 
to  become  its  sharehalders,  the  latter  became  such  with  the 
understanding  that  calls  upon  their  stock  were  not  to  exceed 
forty  per  cent,  but  afterwards  the  exigencies  of  the  corporation 
were  such  that  calls  were  made  in  excess  of  that  amount,  at 
which  time,  to  compensate  the  shareholders  for  this  excess  in 
the  calls,  the  corporation  issued  mortgage  bonds  to  them,^ — it 
was  held  that  they  were  liable  to  creditors  in  respect  of  these 
bonds  as  they  would  have  been  if  the  calls  had  been  made  upon 
their  shares  and  had  not  been  paid.  The  arrangement  by  which 
the  company  called  in  money  in  respect  of  the  shares,  and  at  the 
same  time  made  itself  liable  to  pay  back  the  same  to  the  share- 
holders, was  not  deemed  in  substance  and  effect  a  release  of  the 
shareholders  m  respect  of  the  sum  so  called.  In  giving  judg- 
ment upon  this  state  of  facts  (for  a  fuller  statement  of  which 
the  reader  is  referred  to  the  opinion  itself ),  the  court,  speaking 
through  Lewis,  P.  J.,  say :  "  This  transaction  stands  on  a  simi- 
lar footinty  with  the  one  first  described.  The  liabilities  of  a 
corporation  constitute  a  counter-weight  against  its  assets. 
Whatever  consideration  should  restrain  a  member  from  appro- 
priatino-  or  diminishing  its  assets,  must  have  the  same  influence 
acrainst  his  increasing  its  liabilities.  It  is  true  that  the  stock  was 
here  paid  for  to  the  extent  of  the  calls,  and  was  not  appropriated 
as  a  ofratuity.     But  it  was  a  part  of  the  same  transaction  that 
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the  liabilities  of  the  company  were  correspondingly  increased 
without  a  valuable  consideration.  An  increase  of  liability  is  no 
less  antagonistic  to  the  hopes  of  the  general  creditor  than  is  a 
diminution  of  assets.  The  trust  relation  sustained  by  the  cor- 
porator to  the  creditor  embraces  as  well  the  duty  of  avoiding 
certain  exhaustive  indebtedness,  as  it  does  that  of  husbanding 
the  resources  of  the  corporation  by  other  means.  A  different 
rule  would  deny  to  members  the  privilege  of  enriching  themselves 
at  the  expense  of  the  corporation  by  entries  on  one  side  of  the 
ledger,  and  would  yet  permit  them  to  accomplish  the  same  result 
by  entries  on  the  opposite  page."  ^ 

§  1589.  Bonds  of  Corporation  Issued  to  Stockholders  as  a 
Bonus.  —  But  there  was  difficulty  in  holding  that  if  a  corporation 
issue  to  its  stockholders,  as  a  mere  bonus  or  gratuity,  its  bonds 
maturing  at  a  future  day,  and  pays  nothing  upon  them,  but  be- 
comes insolvent,  the  transaction  does  not  create  a  liability  in 
respect  of  the  bonds,  on  the  part  of  the  stockholders  to  the 
creditors  of  the  corporation.  The  stockholder  cannot  be  com- 
pelled to  account  to  the  creditors  for  any  sum  which  he  may  have 
realized  from  the  sale  of  the  bonds,  because  the  quest  of  the 
creditor  is  affected  by  the  fatal  difficulty  that  the  stockholder  has 
received  nothing  from  the  corporation  except  its  promise  to  pay, 
which  has  never  been  performed.  He  has  drawn  nothing  from 
the  funds  of  the  company  on  account  of  the  bonds,  unless  it  may 
be  a  sum  represented  by  interest  which  has  been  paid  upon  the 
coupons,  and  beyond  this  the  creditors  have  not  been  prejudiced 
by  the  transaction.  The  case  presented  is  therefore  not  the  case 
of  following  the  assets  of  a  corporation  wrongfully  transferred. 
The  stockholder  has  received  none  of  the  funds  or  assets  of  the 
company  which  otherwise  would  have  been  available  to  its  cred- 
itors. The  loss  on  the  bonds  falls,  not  on  the  creditors  of  the 
corporation,  because  there  has  been  no  diminution  of  the  corporate 
funds  by  reason  of  issuing  them,  but  upon  the  misguided  outsiders 
who  have  purchased  them  relying  on  the  credit  of  the corpo ration. ^ 

1  Skrainka  v.    Allen,   7   Mo.   App.      Case,  L.  R.  5  Eq.  289;  Hay's  Case,  L. 
434,  440;  s.  c.  affirmed  on  this  point,      R.  10  Ch.  App.  600. 
76   Mo.    384.     See   also    Habershon's  2  christenson  u.  Euo,  lOG  N.  Y.  97; 

s,  c.  60  Am.  Rep.  429. 
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§  1590.   Such  an  Arrangement  when  Valid  as  between  the 
Company  and  the  Stockholders.  — In  such  a  case,  where  the 
books  of   the  company,  and  the  directors  as  well  as  {he  stock- 
holders, concur  in  saying  that  the  stock  is  fully  paid,  it  would,  as 
between  the  stockholder   and  the  company,  all  the  other  stock- 
holders consenting,  be  regarded  as  fully  paid,  though  not  so  as 
to  creditors.!     So,  in  Illinois,  a  stockholder  who  becomes  such 
for   the  mere  purpose  of   enabling  the  corporation  to  obtain  a 
certificate  of   organization,  and    under  an    agreement  with  the 
other  subscribers   that  he  shall  not  be  required  to  pay  assess- 
ments, and  shall  not  be  liable  on  the  stock,  but  that  he  will  hold 
it  as  trustee  and  they  will  help  him  dispose  of  it,  —  cannot  be 
assessed   thereon  except  to  pay  corporate  debts.     He  is  under 
no  liability  in    favor  of   the  other  stockholders. ^     But  it  seems 
that  such  a  subscriber  might  well  be  held  to  the  letter  of  his  con- 
tract of   subscription  ;  for  the   courts  ought   not  to  aid  such  a 
fraud  upon  the  law.     So,  in  a  leading  case  in  the  Supreme  Court 
of  the  United  States  this  principle  was  fully  conce<led.     "  The 
charter,"  said  Mr.  Justice  Miller,  *'  under  which  the  company 
was  organized,  authorized  it  to  commence  business  upon  a  capital 
stock  of  $100,000,  with  ten  thousand  paid  in,  and  the  remainder 
secured  by  notes  with  mortgages  on    real  estate    or  otherwise. 
The  transaction  by  which  the    appellant  professes  to  have  paid 
up  his  stock  subscription  is,  shortly,  this:   He  gave  to  the  com- 
pany his  check  for  the  full  amount  of  his  subscription,  namely, 
15,000.     He  took  the  check  of  the  company  for  $4,250,  being 
the  amount  of  his  subscription  less  the  fifteen  per  cent,  required 
of  each  stockholder  to  be  paid  in  cash,  and  he  gave  his  note  for 
the  amount  of  the  latter  check,  with  good  collateral  security  for 
its  payment,  with  interest  at  seven  per  cent,  per  annum.     The 
appellant  and   the   company,  by  its   officers,  agreed  to  call  this 
latter  transaction  a  loan,  and  the  check  of  the  appellant  payment 
in  full  of   his  stock;   and  on  the  books  of  the  company,  and  in 
all  other  respects  as  between  themselves,  it  was  treated  as  pay- 
ment of  the  subscription  and  a  loan  of  money.     It  is  agreed  that 
at  this  time  the  current  rate  of  interest  in  Chicago  was  greater 

1  Skrainka  v.  Allen,  76  Mo.  384,  391-      129  111.  64;  s.  c.  sub.  nom.  Winston  v. 
392,  per  Hough,  C.  J.  Brooks,  21  N.  E.  Kep.  514;  4  L.  R.  A. 

2  Winston  v.  Dorsett  Pipe  &c.  Co.,      507;  6  Rail.  R.  &  Corp.  L.  J.  150. 
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than  seven  per  cent.,  and  it  is  not  stated  as  a  fact  whether  these 
checks  were  ever  presented  and  paid  at  any  bank,  or  that  any 
money  Mfaa  actually  paid  or  received  by  either  party  in  the  tran- 
saction. It  must,  therefore,  be  treated  as  an  agreement  between 
the  corporation,  by  its  officers,  on  the  one  part,  and  the  appellant, 
as  a  subscriber  to  the  stock  of  the  company,  on  the  other  part, 
to  convert  the  debt  which  the  latter  owed  the  company  for  his 
stock  into  a  debt  for  the  loan  of  money,  thereby  extinguishing 
the  stock  debt.  Undoubtedly  this  transaction,  if  nothing  unfair 
was  intended,  was  one  which  the  parties  could  do  effectually  as 
f^ir  as  they  alone  were  concerned.  Two  private  persons  could 
thus  change  the  nature  of  the  indebtedness  of  one  to  the  other  if 
it  was  found  to  be  mutually  convenient  to  do  so.  And  in  any 
controversy  which  might  or  could  grow  out  of  the  matter  be- 
tween the  insurance  company  and  the  appellant  we  are  not  pre- 
pared to  say  that  the  company,  as  a  corporate  body,  could  deny 
that  the  stock  was  paid  in  full."  ^  It  may,  however,  be  doubted, 
whether  such  an  arrangement  would  be  good,  even  as  against 
the  corporation,  without  unanimous  consent,  or  a  subsequent 
ratification  by  all  the  stockholders. ^ 

§  1591.  May  be  Valid  as  between  the  Members  Person- 
ally. —  As  already  seen,^  there  is  nothing  wrongful  or  contrary 
to  any  principle  of  public  policy  in  an  agreement  made  by  some 
of  the  shareholders  of  the  corporation  by  which  they  obligate 
themselves  to  take  the  shares  of  another  off  his  hands  and  refund 
his  money  within  a  fixed  time,  provided  it  is  done  in  good  faith, 
although  other  subscribers  are  not  informed  of  it ;  and  therefore 
such  an  agreement  may  be  enforced  between  the  immediate 
parties  to  it;*  though  of  course  it  could  not  be  enforced  against 
the  corporation  or  its  creditors. ^  It  is  assumed  with  confidence 
that  it  would  be  held  void  as  between  the  immediate  parties  to  it, 
if  it  could  be  shown  that  it  was  a  corrupt  arrangement  entered 
into  for  the  purpose  of  enabling  the  promoters  to  hold  out  the 

1  Sawyer  u.  Hoag,  17  Wall.  (U.  S.)  *  Morgan  v.  Struthers,  131  U.  S. 
€10;  s.  c.  10  Myer  Fed.  Dec,  §  150.  246,  s.  c.  9  S.  Ct.   Rep.  726;  33  L.  ed. 

2  Ante  §  1516,  1580.  132. 

3  jinte,  §  1515  ^  "Williams  v.  Benet,  34  South  Car. 

112;  s.  c.  13  S.  E.  Kep.  97. 
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party  thus  induced  to  subscribe  as  a  decoy  to  influence  the  sub- 
scriptions of  others.^ 

§  1592.  In  England  the  Company  is  Estopped  by  its  Con- 
tract, from  Demanding  Payment,  but  may  have  Damages  for 
the  Fraud.  —  More  recently  the  doctrine  iias  sprung  up  in 
England  that,  upon  the  winding  up  of  a  company,  the  rights  of 
the  creditors  can  only  be  enforced  through  the  official  liquidator, 
against  the  shareholders,  in  the  right  of  the  company.  If,  then, 
the  company  is  estopped  by  its  own  contract  from  asserting  that 
tlie  shares  are  not  fully  paid  up,  the  official  liquidator  represent- 
inor  creditors  will  be  in  the  same  situation.  It  resulted  that  where 
the  members  of  the  company,  in  organizing  it,  agreed  that  the 
shares  weVe  to  be  deemed  fully  paid,  or  paid  to  a  given  extent, 
and  the  company  was  so  registered,  the  official  liquidator  was 
not  permitted  to  show  that  the  shares  were  not  paid  as  so  repre- 
sented, for  the  purpose  of  charging  the  shareholders  as  contribu- 
tories.  This  conclusion  was  made  to  rest  upon  the  ground  that, 
the  shareholders  havins:  made  one  contract  for  themselves,  the 
courts  cannot  make  another  for  them.^  It  is  a  breach  of  trust 
for  the  directors  to  issue  such  shares,  and  the  person  receiving 
thom  with  knowledge  is  liable  as  a  participator  in  the  wrong  ;  but 
he  cannot  be  capriciously  punished  by  being  required  to  do  what 
he  has  not  agreed  to  do,  —  pay  tor  the  shares  in  full.  It  seems 
that  the  company  or  its  representative  can  proceed  against  him 
to  recover  the  shares,  or  whatever  damage  it  has  sustained 
through  the  perpetration  of  the  wrong.  The  effect  of  such  an 
act  is  not  to  make  the  share-taker  liable  ex  contractu  for  the 
nominal  value  of  the  shares,  but  to  make  him  liable  ex  delicto 
for  their  real  value. ^ 

§  1593.  Authority  to  Sell  Bonds   no  Authority  for  Selling 
Stock   at   Less   than  Par.  —  In   a   case   previously  cited,    it  was 

argued  that,  from  the  authority  given  to  the  directors  to  sell  "  notes, 
bonds,  scrip,  and  certiacates  for  the  payment  of  money  or  property, 

1  Ante,  §  1515.  Div.  115;  Burkinshaw  v.  Nicholls,  26 

2  Waterhouse  v.  Jamieson,  L.  R.  2      W.  R.  821,  House  of  Lords,  1878. 

H.  L.  (Sc.)  29;  Ex  parte  Currie,  32  L.  »  Carling's  Case,    1   Ch.   Div.   115. 

J.  (Ch.)  57;  s.c.  3  De  G.  J.  &S.  367;  7      Compare  Dent's  Case,   L.  R.    15  Eq. 
L.  T.  (N.  s.)  486 ;  Carling's  Case,  1  Ch.      407. 
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which  the  company  had  previously  received  as  donations,  or  in  payment 
of  subscriptions  to  the  capital   stock,"  above   or  below  par,  they  had 
power  to  dispose  of  the  shares  of  the  company's  stock  to  subscribers  at 
less  than  $50.00  a  share,  the  amount  fixed  by  the  charter.     In   over- 
ruling this  contention,  Mr.  Justice  McLean  said:     "  It  appears  to  me 
the  provision  authorizes  an  inference  in  conflict  with  the    one  drawn. 
If  bonds,  or  other  instruments  for  the  payment  of  money,  be  trans- 
ferred at  less  than  their  face,  with  legal  interest  on  the  entire  sum,  in 
payment  for  the  money  loaned,  it  would  be  usurious  ;  and  this  was  the 
reason  for  the  above  provision.     Without  it,  the  sale  of  the  bonds,  etc., 
would  have  been  illegal.     A  certificate  of  stock  was  issued  to  the  plaint- 
iff  for  fifteen  thousand  shares,  amounting  to  the  sum  of  $750,000,  of 
which  only  $521,677  were  paid,  which  was  less  for  the  shares  than  the 
price  fixed  by  the  charter  by  $228,303.     This  sum,  distributed  among 
the  shareholders  at  the  time  of  the  transaction,  will  show  the  loss  they 
sustained ;  and  if  this  be  a  correct  construction  of  the  powers  of  the 
directors,  they  may  continue  to  reduce  the  price  of  stock,  at  every  sub- 
sequent subscription,  down  to  five  or   ten  dollars  a  share,  distributing 
the  loss  upon  prior  stockholders.     The   last  subscribers,   at  whatever 
rate,  would  stand  on  an  equality  as  to  future  dividends,  and  in  all  other 
respects,  with  the  previous  subscribers  for  stock,  who  had  paid  in  full 
for  their  shares.     The  injustice  of   such  a  scheme  requires  no  demon- 
stration.    It  is  in  conflict  with  the  charter.     From  the  high  character  of 
the  individuals  who  compose  this  company,  I  feel  bound  to  say  that  in 
my  judgment  their  error  has  arisen  from  a  misconstruction  of  their  cor- 
porate powers.     But  the  principles  of  law  apply  to  the  act,  and  not  to 
motive,  where  no  moral  turpitude  is  involved.     I  think  the  subscription 
of  the  plaintiff,  as  made,  was  void."  ^ 

§  1594.  May  Issue  Its  Stock  at  Par  in  Payment  of  Its 
Debts.  —  It  may  be  stated  as  a  general  principle,  subject  to 
possible  exceptions,  that  a  corporation  having  unissued  or  poten- 
tial stock  and  at  the  same  time  outstanding  debts,  may  issue  its 
stock  at  par  in  payment  of  such  debts.  In  other  words,  it  may- 
take  its  own  obligations  in  payment  of  its  shares.  This  is  noth- 
ing more  than  exchanging  one  kind  of  corporate  obligation  for 
another.  It  clearly  follows  from  principles  already  stated,  that 
this  may  be  done;  for  it  would  be  idle  to  require  the  corporation 
to  eo  throueh  the  form  of  receiving  payment  of  its  shares  in 
money  and  then  paying  out  the  same  money  in  the  cancellation 

1  Sturges  V.  Stetson,  1  Biss.  (U.  S.)  240;  .s.  c.  10  Myer  Fed.  Dec,  §  U7. 
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of  its  debts ;  by  an  arrangement  with  its  creditor  it  may  issue 
the  one  as  an  offset  to  the  other,  without  going  through  the 
formality  of  exchanging  checks.  Accordingly,  it  has  been  held 
that  a  corporation  having  unissued  stock,  may  issue  certiticates 
of  it  and  take  in  payment  of  it  its  own  money  bonds. ^ 

§  1595.  Issuing  Shares  at  Less  tban  Par  to  Pay  Past  In- 
debtedness.—  There  is  judicial  authority  for  the  view  that  if  a 
corporation  being  indebted  arranges  to  pay  its  debts  in  stock 
certificates  at  less  than  their  par  value,  the  persons  receiving 
such  certificates  will  be  assessable  for  any  unpaid  balances  at  the 
suit  of  creditors  after  the  insolvency  of  the  corporation. ^  When, 
therefore,  a  railway  company,  being  indebted  to  a  construction 
company,  in  the  sum  of  $70,000.00,  which  it  could  not  pay, 
issued  to  the  members  of  the  construction  company,  in  satisfac- 
tion of  the  indebtedness,  certificates  of  its  stock  of  the  face  value 
of  $350,000.00,  it  was  held  that  the  receivers  of  the  stock  were 
liable  as  stockholders  to  creditors  of  the  company  for  the 
remainder,  eighty  per  cent.,  of  its  par  value.^  And  where  a 
manufacturing  partnership  re-organized  as  a  corporation  and 
issued  its  stock  to  its  creditors  in  satisfaction  of  their  demands  at 
less  than  par,  it  was  held  that  creditors  of  the  corporation,  it 
having  subsequently  become  insolvent,  could  charge  the  stock- 
holders with  the  difference  between  the  aggregate  par  value  of 
their  shares  and  the  amount  of  the  debts  in  payment  of  which 

1  Lohman  v.  New  York  &c.  R.  Co.,  from  the  company  does  not  create  a 
2  Sandf.  (N.  Y.)  39.  Where  officers  liability  to  pay  money ;  and  the  accept- 
of  a  corporation  have  for  a  long  time  ance  of  shares  under  such  a  contract 
been  in  the  habit  of  issuing  certificates  does  not  amount  to  a  "payment  in 
of  stock  not  before  taken  up,  in  ex-  cash  "  as  required  by  the  English 
change  for  the  indebtedness  of  th^  Companies  Act  1867.  Re  Johannes- 
corporation,  a  creditor  -who  thus  re-  burg  Hotel  Co,  (1891),  1  Ch.  119. 
ceives  certificates  for  the  bonds  of  the  2  Jackson  v.  Traer,  64  la.  4f;9;  s.  c. 
company,  without  inquiring  of  the  52  Am.  Rep.  449.  But  see  Van  Cott  v. 
authority  of  the  oflScers,  cannot  after-  Van  Brunt,  82  N.  Y.  535;  Clark  v. 
wards  withdraw  from  the  arrange-  Bever,  139  U.  S.  96;  s.  c.  35,  L.  ed.  88; 
ment,  on  the  ground  that  the  officers  9  Rail.  &  Corp.  L.  J.  322;  11  Sup.  Ct. 
had  only  an  implied  authority  to  make  Rep.  468;  affi'g  s.  c.  31  Fed,  Rep.  670; 
such  arrangement.  Such  transaction  Fogg  v.  Blair,  139  U.  S,  118;  s.  c.  35 
is  binding  on  both  parties.  Ibid.  A  L.  ed.  104;  11  Sup.  Ct,  Rep.  4:75;  post, 
contract  to  take  fully  paid-up  shares  §  1665,  et  seq. 
of  a  company  in  payment  of  a  debt  due  ^  Jackson  v.  Traer,  supra. 
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they  were  received. ^  The  reason  is  said  to  be  that  "  the  sale  of 
stock  in  a  corporation  by  the  directors  at  a  less  rate  than  the 
price  fixed  in  the  charter  is  a  fraud  upon  the  law  and  upon  the 
stockholders."  ^ 

§  1596.  Further  of  This  Subject.  —  But  it  must  be  obvious 
on  a  little  reflection  that  the  application  of  the  rule  stated  in 
the  preceding  section  cannot  obtain  in  the  case  of  a  bona  fide 
compromise,  where  the  creditor  claims  that  more  is  due  liirn  than 
that  for  which  he  finally  settles, —  in  which  case  he  should  not  be 
held  liable  to  pay  to  its  creditors  in  the  event  of  its  insolvency, 
the  difference  between  the  par  value  of  the  shares  received  by 
him  for  the  debt  and  what  the  corporation  admitted  to  be 
due.^  And  it  has  been  held,  but  on  grounds  which  the  writer 
has  ventured  to  doubt,*  that  it  can  have  no  application  in  respect 
of  a.  past  indebtedness,  where  the  corporation  is  already  insolv- 
ent and  cannot  pay  the  creditor  in  money  or  tangible  property 
and  the  shares  are  depreciated  in  value,  and  the  creditor  takes 
them  at  a  reduced  valuation  on  the  principle  of  catching  any- 
thing he  can  get,  —  provided,  of  course,  the  transaction  is  made 
in  good  faith. ^  And  there  is  doubtful  room  for  the  view  that  such 
a  transaction,  in  the  absence  of  fraud,  is  good  as  between  the 
corporation  and  a  creditor,®  though  certainly  between  the  corpo- 
ration  and  one  to  whom  the  creditor  subsequently  transfers  it 

1  Kehlor  v.  Lademann,  11  Mo.  App.  ^  Ante,  §  1553. 

550.  *  Post,  §  1666,  et  seq. 

2  Green's  Brice's  Ultra  "Vires,  143  ^  Thus,  a  creditor  of  a  corporation 
note  (a)  citing  Sturges  v.  Stetson,  1  received  in  payment  stock  of  the  cor- 
Biss.  (U.  S.)  24:6;  Fosdick  v.  Sturges,  poration  at  twenty  cents  on  the  dol- 
Id.  255;  Mann  ?;.  Cooke,  20  Conn.  178;  lar,  as  full  paid  stock.  It  was  held 
Fisk  V.  Chicago  &c.  R.  Co.,  53  Barb,  that  he  was  not  liable  to  a  subsequent 
(N.  Y.)  513;  O'Brien  v.  Chicago  &c.  creditor  for  the  eighty  per  cent,  un- 
R.  Co.,  53  Barb.  (N.  Y.)  568;  Neuse  paid,  the  corporation  having  been  in- 
River  Nav.  Co.  v.  Commissioners,  7  solvent,  its  stock  worthless,  and  the 
Jones  L.  (N.  C)  275.  That  one  receiv-  transaction  having  been  in  good  faith ; 
ing  stock  at  less  than  its  par  value  and  that  the  Iowa  statute  could  not  be 
will  be  compelled  to  make  up  the  invoked  in  support  of  the  claim  that 
difference  to  creditors  of  the  corpora-  he  was  liable.  Clark  v.  Bever,  31 
tion,  see  Bailey  w.  Pittsburgh  &,c  Co.,  Fed.  Rep.  670;  s.  c.  affirmed,  139  U.  S. 
69  Pa.  St.  334:  Boynton  v    Hatch,  47  96. 

N.   Y.    225 ;  Osgood   v.   King,    42    la.  "  Aiite,  §  1587,  et  seq. 

478. 
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for  value.^  Whether  it  would  be  impeached  by  stockholders, 
as  ultra  vires  the  directors,  while  the  corporation  continues  a 
going  concern,  would,  of  course,  be  a  different  question. ^ 

§  1597.  IssniD^  Shares  as  Collateral  Security  for  Present 
Advauces.  — It  is  to  be  added  in  this  connection  that  the  prin- 
ciple which  requires  iuU  payment  of  shares  and  which  prohibits 
the  issuing  of  shares  as  full  paid  unless  they  are  full  paid  either 
in  money  or  in  money's  worth,  has  been  relaxed  where  the  com- 
pany itself  has  issued  its  shares  to  its  creditor  as  collateral  se- 
curity for  advances.^ 

1598.  Issue  of  New  Shares  to  Old  Stockholders  not  to  be 
Paid  in  Full.  — A  private  corporation,  whose  stockholders  were 
not  individually  responsible  for  its  debts,  increased  its  stock 
under  authority  of  its  charter,  and  subscriptions  to  the  new  stock 
were  made  upon  an  agreement,  set  forth  in  the  subscription 
paper,  that  no  assessment  should  be  made  and  that  each  sub- 
scriber should  be  obliged  to  pay  only  $10.00  per  share  for  the 
new  stock,  the  par  value  of  which  was  $100.00  per  share.  It 
was  held  that  this  provision  was  void  as  against  creditors  of  the 
corporation  who  had  not  received  notice  of  it  prior  to  the  con- 
tracting of  their  debts,  and  that  such  creditors  could  enforce 
payment  for  such  stock  to  the  extent  of  their  demands.*  The 
passage  by  a  corporation  of  a  resolution  declaring  that  a  cer- 
tain per  cent,  (in  the  particular  case,  eighty  per  cent.)  of  its 
stock  (in  the  particular  case,  of  all  its  new  and  increased  stock) 
should  be  non-assessable,  and  the  issuing  of  certificates  of  stock 
to  such  of  its  shareholders  as  had  paid  20  per  cent,  on  their 
subscriptions,    which  certificates  bear  the  words  "  non-asaessa- 

1  See  Crossley  y.  Louisiana  Savings  635;  s.  c.  1  Am.  St.  Rep.  776;  15  S. 
Bank  &c.  Comm'rs,  38  La.  An,  H,  87.  W.   Rep.  630;  reversing  11  Mo.  App, 

2  Liability  of  a  creditor  of  insolvent  142;  overruling  Griswold  v.  Selig- 
corporation,  accepting  in  good  faithi  man,  72  Mo.  110;  and  following  Bur- 
unissued  stock  at  discount,  to  other  gess  v.  Seligman,  107  U.  S.  20;  s.  c. 
creditors,  denied  19  Am.  &  Eng.  2  Sup.  Ct.  10.  (Hough,  C.  J.,  and 
Corp.  Cas.  267,  ;i.  Sherwood,  J.,  dissenting.)   Posf,  §2150. 

3  Guest  V.  Worcester  &c.  R.  Co.,  L.  *  Union  Mut.  Life  Ins.  Co.  v,  Frear 
R.  4  C.  P.  9;  Ashworth  v.  Bristol  &c.  Stone  Man.  Co.,  97  111.  537;  s.  c.  37 
R.    Co.,  15  L.  T.  (N.  s.)    561;  Union  Am.  Rep.  129. 

Savings  Asso.  v.    Seligman,   92   Mo. 
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ble,'"  does  not  have  the  effect  to  relieve  the  shareholders  from 
their  obligation  to  pay  the  full  amount  of  their  subscription. 
The  directors  and  stockholders  have  no  power  to  exempt  stock- 
holders from  the  liability,  or  to  limit  their  liability  within  the 
full  amount  of  the  stock  held  as  creditors  of  the  corporation. 
The  capital  stock  was  held  out  as,  and  did  represent  part  of,  the 
assets  of  the  company,  upon  the  faith  of  which  the  public  did 
business  with  it.  The  stock  issued  represented  capital.  What- 
ever was  not  paid  was  subject  to  be  called  for,  if  necessary,  to 
meet  liabilities.^ 

§  1599.  Making  Payment  by  Reducing  the  Capital  Stock. — 

Sometimes  shareholders,  who  find  themselves  unable  to  pay  for 
their  shares,  resort  to  the  device  of  reducing  their  capital  stock. 
Statutes  which  exist  in  most  of  the  States  provide  how  this  may 
be  done  — generally  by  an  amendment  of  the  articles  of  associa- 
tion, so  that  the  fact  of  the  reduction  goes  upon  record.  In 
theory  of  law,  creditors  of  the  corporation  who  become  such 
subsequently  to  the  reduction  d^ve  not  prejudiced  by  it;  and,  as 
against  prior  creditors,  subscribers  cannot  pay  for  their  shares 
in  this  way,  but  remain  liable  to  make  good  the  full  amounts  of 
their  original  subscriptions  so  far  as  they  have  not  been  in  fact 
paid.2  To  illustrate  this,  take  a  case  where,  before  the  corpora- 
tion had  incurred  any  debt  the  stockholders,  whose  subscriptions 
to  its  capital  stock  had  never  been  made  public,  in  good  faith 
passed  resolutions  giving  each  subscriber  fully  paid  up  stock  to 
the  amount  originally  paid  by  him  on  his  subscription,  instead 
of  issuing  stock  to  the  amount  of  the  original  subscription.  It 
was  held  that  the  transaction  was  valid,  and  that  the  stockiiolders 
could  not  be  held  liable  to  creditors  for  the  amount  of  the 
original  subscription,  except  as  to  the  deficiency  between  the 
amount  of  paid  up  stock  so  issued  and  the  minimum  allowed  by 
the  charter  for  the  transaction  of  business.^ 

§  1600.  Where  the  Capital  Stock  is  Increased. —  The  obli- 
gation to  pay  for  shares  which  are  issued  in  pursuance  of  a  reso- 

1  Upton  V.   Jackson,  1   Flipp.   (U.  ^  Hill  v.  Silvey,  81  Ga.  500;  s.  c.  S 
S.)  413;  s.  c.  10  MyerFed.  Dec,  §  UO.      L.   R.  A.  150;    8  S.  W.  Rep.  808;    39 

2  Re  State  Ins.  Co.,  U  Fed.  Rep.  28.      Alb.  J.  316. 
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lution  to  increase  the  capital  stock  of  the  company  is  of  course 
just  the  same,  and  for  the  same  reasons,  as  the  obligation  of 
subscribers  to  the  original  shares  to  pay  for  them  ;  and  if  the 
original  shares  have  been  all  paid  up  and  an  additional  block  of 
shares  has  been  issued  under  the  resolution  to  increase  the 
capital  stock,  which  shares  are  taken  by  the  old  subscribers  but 
not  fully  paid,  and  a  false  certificate  is  filed  to  the  effect  that 
such  shares  has  been  fully  paid  up, — this  will  not  make  the 
shareholder's  liability  under  the  New  York  statute  to  pay  for 
the  benefit  of  creditors  the  entire  subscribed  capital,  both  origi- 
nal and  increased,  but  only  to  pay  the  amount  of  the  increase  in 
respect  of  which  the  false  certificate  was  made.^  Accordingly, 
it  has  been  lately  held  in  England  that  subscribers  to  increased 
jstock  of  a  company  to  whom  £10  shares  were  issued  as  paid  up, 
on  the  actual  payment  of  £3  per  share,  which  was  the  market 
value  of  the  old  shares,  which  had  been  fully  paid  up  at  £10  per 
share,  must  be  considered,  in  the  distribution  of  assets  on  the 
voluntary  winding-up  of  the  company  twenty  years  afterwards, 
as  still  indebted  £7  per  share  to  the  company. ^ 


Article  II.     Patmext  in  Property. 

Sectiox  Section 

160i.  Payment    in    property    allowed  1607.  Further  of  the  money  or  money's 

where   statute   does    not  re-  worth  rule. 

quire  payment  in  cash.  1608.  English  statements  of  the  same 

1605.  Payment  in  property  generally  rule. 

allowed.  1609.  Rule  where  the  charter  allows 

1606.  Payment  must  be  in  money  or  payment  in  property. 

money's  worth. 

1  Veeder  v.  Mudgett,  95  N.  Y.  295.  on  reorganization  may  la.vrtnlly  provide 
The  subject  of  the  liability  of  the  that  debts  of  stockholders  which  re- 
holders  of  shares,  where  there  has  main  unpaid  for  a  certain  time  shall 
been  a  fictitious  increase  of  the  capital  be  extinguished  by  application  of  a 
stock,  and  of  those  who  have  received  sufficient  portion  of  the  new  stock, 
shares  in  payment  of  "  stock  divi-  see  Reading  Trust  Co.  v.  Reading  I. 
dends,"  is  considered  hereafter.  Works,  137  Pa.  St.  298;  s.  c.  sub  nom. 
Post,  §  2087,  et  seq.  See  also  an  Reading  F.  Ins.  Co.  v.  Reading  Iron 
article  by  S.  A.  Wood,  Esq.,  24  Cent.  Works,  27  W.  N.  C.  91;  21  Pitts.  L.  J. 
L.  J.  436.  (N.  s.)  209;  48  Phila.  Leg.  lut.  108;  21 

2  Re  Weymouth  &c.  Steam  Packet  Atl.  Rep.  170. 
Co.  (1891)  1  Ch.  66.  That  a  corporation 
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Section 

1610.  What  if  such  statute  is  repealed 

after  subscription  and  before 
incorporation. 

1611.  Agreements  to  pay  in  property 

collateral  to  the  contract  of 
subscription. 

1612.  English  decisions  on  this   sub- 

ject. 

1613.  Other  English  cases  illustrating 

the  rule. 

1614.  Continued. 

1615.  Continued. 

1616.  True  value  rule. 

1617.  Standards  by  which  to  determine 

the    true    value    under    this 
theory. 

1618.  Rule    that    the    over-valuation 

must  be  fraudulent. 

1619.  Error  as  to  value  no  evidence 

of  fraud. 

1620.  Illustrations, 

1621.  Otherwise  as  to  an  over-valua- 

tion with  knowledge. 

1622.  Illustrations. 

1623.  Transfer  of  worthless  patented 

or  unpatented  inventions. 

1624.  View  that  the  contract  must  be 

impeached   for    fraud    in    a 
direct  proceeding. 


1629. 


1630. 


1631. 


Section 

1625.  When  assignee  in    bankruptcy 

of    corporation    cannot    dis- 
affirm. 

1626.  Whether  fraudulent  over-valua- 

tion should  be  pleaded. 

1627.  Manner  of  pleading  it. 

1628.  Consideration  shown  by  parol. 
Trial  by  jury  on  the    question 

of  fraud. 
Effect  of  knowledge  on  the  part 

of  creditors. 
Part  cash  and  part  property. 

1632.  Payment  not  compellable  except 

according      to      the      con- 
tract. 

1633.  When  subscription  payable  in 

property    is    demandable    in 
money. 

Rescission  of  such  contract. 

Further  of  the  rescission  of  such 
contract. 
1636.  No  right  of  action  in  creditors 
against  directors  for  fraudu- 
lent overvaluation. 

Corporation  a  purchaser  for 
value. 

These  principles  applicable  to 
the  reorganization  of  corpora- 
tions. 


1634. 
1635. 


1637. 


1638. 


§  1604.  Payment  in  Property  Allowed  Where  Statute  does 
not  Require  Payment  in  Cash.  —  III  the  absence  of  a  provision 
in  the  governing  statute  that  the  shares  shall  be  paid  for  in 
money,  they  may  be  paid  for  in  other  property. ^  But  whether 
a  subscription  may  be  made  payable  in  anything  but  money 
must  depend  on  two  considerations:  1.  The  terms  of  the  charter 
or  governing  statute.  2.  The  question  whether  the  commodity 
is  such  a  commodity  as  the  company  will  necessarily  have  to 
buy  in  order  to  transact  its  work.  If  the  charter  or  governing 
statute  allows  the  payment  to  be  made  in  goods,  that  of  course 


1  Coffin  V.  Ransdell,  110  Ind.  417; 
Foreman  v.  Bigelow,  4  Cliff.  (U.  S.) 
508;  Phelan  V.  Hazard,  5  Dill.  (U.  S.) 
45;  Steacy  v.  Little  Rock  R.  Co.,  5  Dill. 
(U.  S.)  348;  Spargo's  Case,  L.  R.  8 
Ch.  407,  413;  Drummond'sCase,  L.  R. 
1252 


4  Ch.  772;  Maynard'sCase,  L.  R.  9  Ch. 
60;  Ferrao's  Case,  L.  R.  9  Ch.  355; 
Adamson's  Case,  L.  R.  18  Eq.  670; 
Nichols'  Case,  L.  R.  7  Ch.  533;  and, 
on  appeal  to  H.  L.,  26  W.  R.  819. 
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ends  the  question.  If  the  subscriber  places  in  his  contract  of 
subscription  the  condition  that  he  may  discharge  it  by  paying  at 
a  fair  valuation  goods  of  the  character  which  the  corporation  will 
be  required  to  buy,  as,  for  instance,  railroad  iron  for  a  railroad 
compan}',  blank  books  and  stationery  for  a  banking  company, 
and  the  like,  —  then  it  is  supposed  that  this  will  be  a  valid  sub- 
scription, and  possibly  so  under  charters  or  governing  statutes 
which  in  terms  require  payments  to  be  made  in  money;  since  it 
would  be  a  construction  too  refined  for  ordinary  purposes  to 
require  the  subscriber  to  hand  over  to  the  corporation  the  money 
which  the  corporation  would  be  at  liberty  the  next  minute 
to  hand  back  to  him  in  purchase  of  the  goods:  there  would  be 
no  reason  why  they  should  not  shorten  the  transaction  by  making 
the  subscription  payable  in  goods  at  a  fair  valuation. ^  In  short, 
all  judicial  authority  is  agreed  that  no  principle  of  law  or  public 
policy  is  violated  by  an  agreement  between  parties  about  to  form 
a  trading  corporation,  by  which  the  capital  stock  is  to  be  repre- 
sented by  property  which  they  contribute,  if  the  transaction  is 
free  from  fraud. ^ 

§  1605.  Payment   in    Property    Generally    Allowed.  —  And 

even  where  the  statute  or  other  governing  instrument,  by  its 
terms,  requires  payment  in  money,  yet  unless  the  language  is 
such  as  to  import  a  prohibition  of  anything  but  money,  the 
courts  are  generally  agreed  that  payment  may  be  made  in  any 
kind  of  property  which  the  corporation  may  lawfully  purchase 
in  the  prosecution  of  its  business,  provided  it  be  done  in  good 
faith. ^     The  reason  is  that  the  law  is  practical  in  its  requirements 

1  See  the  next  section.  charge  of  nou-payment  of  the  capital 

2  Skinner  v.  Smith  Moquette  Loom      stock.     Kraft-Holmes  Grocer  Co.  v. 
Co.,  56  Hun  (N.  Y.) ,  437 ;  s.  c.  31  N.  Y.      Crow,  36  Mo.  App.  288. 

St.  Rep.  448;  10  N.  Y.  Supp.  81.  3  Pell's  Case,  L.  R.  5  Ch.  11 ;  Drum- 
Where  a  corporation  was  organized  on  mond's  Case,  L.  R.  4  Ch.  772;  Wood- 
the  basis  of  its  stock  being  paid  up  in  fall's  Case,  3  De  G.  &  Sm.  63;  Phelan 
full,  and  it  appears  that  one  third  was  v.  Hazard,  5  Dill.  (U.  S.)  45;  s.  c.  6 
paid  up  in  cash,  and  the  remainder  in  Cent.  L.  J.  109;  Re  Baglan  Hall  Col- 
a  stock  of  goods  whose  sufficiency  of  liery  Co.,  L.  R.  5  Ch.  346;  Schroeder's 
value  is  not  questioned,  the  require-  Case,  L.  R.  11  Eq.  131.  Lohraan  v. 
ments  of  the  law  are  substantially  New  York  &c.  R.  Co.,  2  Sandf.  (N. 
complied  with,  and  no  cause  of  action  Y.)  39.  Searight  v.  Payne,  6  Lea 
in  any  form    can  be    based  upon  a  (Tenn.),283;  Liebke  u.  Knapp,  79  Mo. 
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and  does  not  require  the  parties  to  such  a  contract  to  do  the  vain 
thino-  of  the  subscriber  finding  money  wherewith  to  pay  his 
subscription,  and  the  corporation  then  handing  the  money  back 
to  him  in  payment  of  property  which  it  desires  to  purchase  of  him. 
That  circumlocution  may  be  avoided,  and  the  property  may  be 
conveyed  directly  in  satisfaction  of  what  the  subscriber  owes  for 
his  shares.  The  general  rule,  then,  is  that  if  "  a  man  contracts 
to  take  shares,  he  must  pay  for  them,  to  use  a  homely  phrase, 
^  in  meal  or  in  mall.'*  He  must  either  pay  in  money  or  in 
money's  worth;  if  he  pays  in  one  or  the  other,  that  will  be  a  sat- 
isfaction." ^  He  may  pay  in  any  kind  of  property  or  services 
which  the  corporation  has  power  to  purchase  for  its  use,  provided 
the  transaction  be  had  in  good  faith  and  the  property  conveyed 
at  a  fair  valuation.^  It  has  been  said,  even  under  a  statute 
which  provides  for  payment  in  cash,  that  the  payment  may  be  in 
whatever,  considering  the  situation  of  the  corporation,  represents 
to  that  corporation  a  fair,  just,  lawful  and  needed  equivalent  for 
the  money  subscribed.^ 

§  1606.  Payment  must  be  in  Money  or  Money's  Worth.  — 

We  must  proceed,  then,  with  the  proposition  that  shares  of  a 
corporation  cannot  be  given  away,  but  that  they  must  be  paid  for 
at  their  par  value,  either  in  money  or  in  money's  worth.  The 
officers  of  a  corporation  are  the  trustees  of  the  subscriptions 
to  its  stock  and  hold  them  as  a  trust  fund,  and  the  trust  cannot 
be  defeated  by  any  device  short  of  actual  payment  in  good 
faith.*  But  payment  in  actual  cash  is  not  in  all  cases  required. 
It  may  be  made  in  solvent  securities,^  intangible  property,  or  in 

22,  28;  s.  c.  49  Am.  Rep.  212;  Coates'  3  Liebke  v.  Knapp,  79  Mo.  22,  24; 

Case,  L.  R.  17  Eq.  169;  Spargo'sCase,  s.  c.  49  Am.  Rep.  212. 
L.  R.  8  Ch.  407;  FothergiU's  Case,  L.  *  Wetherbee  u.    Baker,   35   N.     J. 

R.  8  Ch.  270;  Brant  v.  Ehlen,  59  Md.  1.  Eq.  501.     In   some   cases  it  has  been 

1  Lord  Justice  Giffard,  in  Drum-  held  that  payment  can  only  be  made 
mond's  Case,  L.  R.  4  Ch.  779;  Sher-  in  specifi,  as  in  case  of  a  banking  cor- 
wood,  J.,  in  Liebke  v.  Knapp,  79  Mo.  poration:  King  v.  Elliott,  5  Smed.  & 
22,  27;  s.  c.  49  Am.  Rep.  212.  M.  (Miss.)  428. 

2  Libby  v.  Tobey,  82  Me.  397;  s.  c.  ^  Blunt  v.  Walker,  11  Wis.  334;  s.  c. 
19  Atl.  Rep.  904.  Arapahoe  Cattle  &  78  Am.  Dec.  709;  McRae  v.  Russell, 
LandCo.u.  Stevens,  13  Colo.  534;  s.c.  12  Ired.  L.  (N.  C.)  224;  Vermont 
22  Puc.  823;  28  Am.  &  Eng.  Corp.  Cas.  Cent.  R.  v.  Clayes,  21  Vt.  30. 

12  (services). 
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labor,  at  a  fair  valuation,  and  under  conditions  and  limitations 
hereafter  stated.^  But  they  must  be  paid  for  either  in  money 
or  in  some  other  valuable  commodity  .^ 

§  1607.  Further     of    the     «'  Money      or    Money's    Worth 

Rule."— '*  Upon  a  review  of  the  authorities,"  says  Davis,  J., 
"  we  take  the  overwhelming  weight  to  be  that,  after  stock  is 
subscribed  and  the  company  is  organized,  each  subscriber 
becomes  liable  for  the  amount  of  stock  subscribed  by  him,  and 
he  can  only  discharge  this  liability  by  paying  it  in  money  or 
money's  worth,  in  the  manner  indicated  by  the  subscription  and 
the  charter  or  by-laws  of  the  company;  and  neither  the  officers 
of  the  company  nor  the  stockholders  can  release  him  from 
his  liability  without  the  consent  of  every  stockholder.  Each 
subscription,  when  made,  becomes  a  conditional  contract  with 
every  other  person  who  may  subscribe  that  the  amount  sub- 
scribed shall,  upon  the  formation  of  the  company,  be  paid  in 
accordance  with  the  terms  of  subscription,  and  when  the  requisite 
stock  is  subscribed,  and  the  company  is  duly  organized,  it 
becomes  the  offer  or  basis  of  credit  to  the  public,  or  to  all  who 
may  deal  with  it,  and  every  subscriber  participating  in  the 
organization  thereby  makes  his  subscription  absolute,  and  is 
bound  to  pay  it  according  to  the  terms  of  the  charter  and  by- 
laws of  the  company,  and  he  can  discharge  his  liability  in  no 
other  way.  As  between  the  corporators  themselves,  it  may  be 
that  certificates  of  stock,  by  consent  of  all  the  members,  may 
be  issued  as  if  paid  up,  without  any  actual  payment  in  full,  or 
even  in  part.  But,  however  this  may  be,  no  device  or  arrange- 
ment among  the  corporators  themselves,  not  made  known  to  the 
public,  by  which  the  stock  subscribed,  instead  of  being  paid,  as 
the  safe  foundation  of  the  credit  and  confidence  which  the  com- 
pany invites  the  public  to  give  it,  can  be  permitted  to  avail 
against  the  claims  of  persons  who  may  deal  with  and  trust  the 
company  upon  the  faith  of  its  capital  stock  and  corporate 
liability.  By  incorporation  a  privilege  is  conferred  which 
exempts  the  individual  members  from  all  liability  except  that 
incurred  by  membership  ;  and  good  faith  to  the  public  requires  a 

1  Post,  §  1642,  et  seq.  Y.),  623  mem.;  s.  c.  8  N.  Y.  St.  Rep. 

*  Sickles  V.    Morton,    44  Hun    (N.      433. 
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strict  compliance  with  all  the  obligations  imposed  by  that  mem- 
bership." ' 

§  1608.  Englisli  Statements  of  the  Same  Rule.  —  The  En- 
glish courts  have  generally  upheld  contracts  of  subscription  pay- 
able in  specified  property,  settling  down  upon  the  broad  doctrine 
that  payment  may  be  either  "  in  money  or  in  money's  worth."  ^ 
Upon  this  subject  the  English  Court  of  Chancery  seems  to  have 
agreed  to  a  doctrine  thus  happily  expressed  by  Lord  Romilly, 
M.  R.:   *'  A  person  cannot  sign  the  memorandum  of  association 
for  shares  generally,  and  afterwards  say  that  some  or  all  of  them 
are  paid-up  shares,  unless  money  or  money's  worth  was  actually 
paid  by  him,  or  on  his  behalf,  for  those  particular  shares  ;  and 
also  if  he  sign  the  memorandum  of  association  in  respect  of  shares 
there  stated  to  be  paid-up  shares,  while  they  are  not  really  paid 
up,  he  will  in  my  opinion,  be  liable  to  pay  the  amount  due  on  the 
shares."  ^     *'  That  is  to  say,"  said  Lord  Chief  Justice  Giffard,  in 
a  subsequent   case, —  in  which  he  declared  the  above  language 
"  perfectly  accurate,"  —  "  if  a  man  contracts  to  take  shares  he 
must  pay  ior  them,  to  use  a  homely  phrase,  in  meal  or  in  malt; 
he  must  either  pay  in  money  or  in  money's  worth.     If  he  pays 
in  one  or  the  other,  that  will  be  a  satisfaction;"  and  in  conclusion 
the  learned  justice  formulated  his  views  in  the  following  very 
simple  proposition,  which,  as  already  seen,*  corresponds  closely 
to  the  doctrine  of  the  American  courts  :  *' A  man  who  signs  the 
memorandum  of  association  agrees  to  become  a  shareholder,  and 
so  long  as  there  are  shares  that  can  be  allotted  to  him,  he  must 
fulfill  that  obligation."  ^     This  rule,  founded  on  good  sense  and 
business  convenience,  has  been  adhered  to  by  the  English  equity 
judges  so  far  that,  where  there  was  a  statute  providing  that 
"  every  share  in  every  company  shall  be   deemed  and  taken  to 
have  been  issued,  and  to  be  held  subject  to  the  payment  of  the 

1  Marshall  Foundry  Co.   v.  Killian,  the  doubts  expressed  in  Pellatt's  Case, 

99  N.  C.  501;  s.  c.  6  Am.  St.  Rep.  539,  L.  R.  2  Ch.  527. 
543_  3  Baron  De  Beville's  Case,  L.  R.  7 

2  Pell's  Case,  L.  R.  5  Ch.  11;  Drum-  Eq.  14. 
mend's  Case,  L.  R.  4  Ch.  772;  Baron  *  Ante,  §  1138. 

De  Beville's  Case,   L.  R.   7  Eq.  11;  ^  Drummond's   Case,  L.   R.  4  Ch. 

Forbes  and  Judd's  Case,  L.  R.  5  Ch.  778,  780. 
270.     These   cases  appear  to   resolve 
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■whole  amount  thereof  in  cash,  unless  the  same  shall  have  been 
otherwise  determined  by  a  contract  duly  made  in  writing,  and 
filed  with  the  registrar  of  joint-stock  companies,  at  and  before 
the  issue  of  such  shares,"  ^  a  credit  by  the  company  to  a  share- 
holder on  account  of  a  conveyance  to  them  of  specific  property 
such  as  they  were  authorized  to  purchase  was  deemed  a  payment 
in  cash. 2  The  lords  justices,  in  reaching  this  conclusion,  pro- 
ceeded upon  the  idea  that  the  statute  did  not  require  a  proceed- 
ing so  senseless  as  that  the  company  should  hand  over  to  the 
vendor  of  property  which  they  were  entitled  to  purchase  a  check 
in  paj'ment  of  it,  and  that  he  should  hand  back  to  them  another 
check  in  payment  of  the  shares  which  he  proposed  to  purchase 
from  them.^  Accordingly,  the  rule  was  laid  down,  notwithstand- 
ing this  statute,  that  in  a  proceeding  to  charge  a  shareholder  as 
a  contributory,  any  evidence  that  will  support  a  plea  of  accord 
and  satisfaction  will  present  a  good  defense.*  In  a  case  in  the 
House  of  Lords,  Lord  Blackburn  understood  the  above  statute  to 
mean  no  more  than  that  no  contract  for  the  issue  of  fully  paid-up 
shares,  without  payment  of  their  amount  in  cash,  is  to  be  valid 
unless  it  be  in  writing  and  be  filed  in  the  proper  office,  and  that, 
in  the  absence  of  registration,  the  full  value  of  the  shares  remains 
due;  but,  continued  he,  it  does  not  say  that  the  full  amount  shall 
be  deemed  to  be  payable  by  any  subsequent  holder  for  value, 
even  though  he  receives  a  certificate  stating  that  the  shares  have 
been  fully  paid  up.^ 

§  1609.  Rule  where  the  Charter  Allows  Payment  in  Prop- 
erty. —  It  is  obvious  that  a  rigid  rule  applied  to  stock  subscriptions 
payable  in  specific  property,  discharging  the  conditions  as  to  payment 
and  making  the  subscription  payable  absolutely  in  money,  would  in 
many  cases  impede  the  organization  of  useful  corporations,  and  thus  be 
detrimental  to  the  business  interests  of  the  country,  without  producing 
any  corresponding  security  to  creditors.  Accordingly,  some  of  the 
States  have  enacted  statutes  like  the  following,  relating  to  corporations 
for  manufacturing,  mining,  mechanical,  and  chemical  purposes,  found 

1  Companies  Act,  1867  (30  &  31  *  Ibid.;  Spar  go's  Case,  L.  R.  8  Ch. 
Vict.  c.  131),  §  25.  407. 

2  Coates's  Case,  L.  R.  17  Eq.  169;  ^  Burkinshaw  v.  Nicholls,  26  W.  R. 
Spargo's  Case,  L.  R.  8  Ch.  407.  821. 

3  Fothergill's  Case,  L.  R.  8  Ch.  270. 

1257 


2  Thorap.  Corp.  §  1611.]     the  contract  of  subscription. 

on  the  statute-books  of  New  York :  ' '  The  trustees  of  such  company 
may  purchase  mines,  manufactories,  and  other  property  necessary  for 
their  business,  and  issue  stock  to  the  amount  of  the  value  thereof  in 
payment  therefor ;  and  the  stock  so  issued  shall  be  declared  and  taken 
to  be  full  stock,  and  not  liable  to  any  further  calls ;  neither  shall  the 
holders  thereof  be  liable  for  any  further  payments  under  the  provisions 
of  the  tenth  section  of  sdid  act ;  but  in  all  statements  and  reports  of  the 
company,  to  be  pubhshed,  this  stock  shall  not  be  stated  or  reported  as 
being  issued  for  cash  paid  into  the  company,  but  shall  be  reported  in 
this  respect  according  to  the  fact."  ^  This  section  has  been  construed 
to  include  the  original  capital  stock  of  companies,  as  well  as  txny  increase 
of  it ;  and  when  a  subscriber  has  made  a  subscription  payable  in  prop- 
erty embraced  in  the  terms  of  the  statute,  he  is  discharged  from  further 
liability.  But  this  rule  is,  of  course,  subject  to  the  exception  that  the 
transaction  may  be  impeached  tor  fraud,  and  that  the  stockholder  may 
be  charged  at  the  suit  of  a  creditor  by  showing  that  the  property  turned 
in  was  known  to  be  of  less  value  than  the  price  at  which  it  was  turned 
in ;  and  it  seems  that  a  showing  of  this  kind  may  be  made  without  any 
allegation  of  fraud. 2  The  same  point  was  ruled  by  the  Supreme  Court 
of  New  York  before  the  passage  of  the  statute  in  question.^ 

§  1610.  What  if  Such  Statute  is  Repealed  after  Suhscrip- 
tion  and  before  Incorporation.  —  In  a  case  in  Alabama  it  appeared 
that  before  the  incorporation  of  a  company  subscriptions  were  made  to 
its  capital  stock  payable  in  land.  At  that  time  the  statute  allowed  sub- 
scriptions to  be  paid  in  this  way.  Before  the  organization  of  the  com- 
pany was  effected,  the  statute  was  changed  so  as  to  require  payment  in 
money.  It  was  held  that  the  original  subscriptions  having  thus 
become  illegal,  the  agreement  of  a  subscriber  to  convey  land  could 
not  be  specifically  enforced."*  But  it  may  be  doubted  whether  this 
holding  does  not  give  an  effect  to  the  repealing  statute  which  makes  it 
impair  the  obligation  of  existing  contracts,  valid  at  the  time  whea 
made. 

§  1611.  Agreements  to  Pay  in  Property  Collateral  to  the 
Contract  of  Subscription.  —  But  where  the  shareholder  becomes 
such  by  an  original  subscription,  if  his  subscription  is  payable  in 
anything  except  money,  that  condition  should  be   expressed  in 

1  3  Edm.  Stat,  at  Large  (2d  ed.),  3  Tallmadge  v.  Fishkill  Iron  Co.,  4 
741,  ch.  333,  §  2.                                             Barb.  (N.  Y.)  382. 

2  Boynton  v.  Hatch,  47  N.  Y.  225.  *  Knox  v.  Childersburg   Land  Co., 

86  Ala.  180;  $.  c.  5  South.  Rep.  678. 
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the  contract  itself.^  As  against  creditors  oi  the  corporation,  he 
cannot  set  up  a  collateral  agreement  by  which  his  subscription 
was  to  be  payable  otherwise  than  in  money,  at  least  where  the 
corporation  has  no  authority  by  its  governing  statute  to  receive 
payment  except  in  money.  If,  for  instance,  the  corporation  is 
a  railroad  company,  he  cannot,  as  against  its  creditors,  set  up 
a  collateral  written  agreement  that  it  is  to  be  paid  in  land^  or 
that  a  part  of  it  is  to  be  paid  in  goods?  These  cases  may  be 
reconciled  with  some  which  are  elsewhere  considered,*  on  the 
ground  that  the  power  may  be  conceded  to  the  corporation  to 
accept  payment  in  any  commodity  which  it  may  lawfully  buy 
whilst  it  continues  a  going  concern;  but  as  its  creditors  are  en- 
titled to  be  paid  in  money ^  collateral  and  unexecuted  agreements 
with  shareholders  to  receive  paj'mentfor  their  shares  in  lands  or 
goods  are  not  good  as  against  creditors  after  the  company  pusses 
into  liquidation.  "  Where  the  charter  authorizes  capital  stock 
to  be  paid  in  property,  and  the  shareholders  honestly  and  in 
good  faith  put  in  property  instead  of  money  in  payment  of  their 
subscriptions,  third  parties  have  no  ground  of  complaint.  The 
case  is  very  difi'erent  from  that  in  which  subscriptions  to  stock 
are  payable  in  cash,  and  where  only  a  part  of  the  installments 
has  been  paid.  In  that  case  there  is  still  a  debt  due  to  the  cor- 
poration, which,  if  it  become  insolvent,  may  be  sequestered  in 
equity  by  the  creditors,  as  a  trust  fund  liable  to  the  payment  of 
their  debts."  5 

§  1612.  English  Decisions  on  this  Subject. —  Nor  could  a  per- 
son who  signed  a  deed  of  settlement  of  a  joint-stock  compan}^  as  an  un- 
conditional subscriber  to  350  shares,  escape  liability  as  a  contributory 
in  respect  of  such  shares  on  the  ground  that  the  provisional  directors 
had  agreed  to  give  him  for  his  services  as  promoter  of  the  company 
£2,500  out  of  the  funds  of  the  company,  and  paid-up  shares  of  the  com- 
pany to  the  value  of  £2,500.  The  case  proceeds  on  the  ground  that 
various  shareholders  had  subsequently  signed  the  deed,  presumably  on 
the  faith  of  this  one  being  a  shareholder,   and  that  shareholders  were 

1  Aniey  §  1311.  •»  Tost,  §  1644. 

2  Noble  V.  Callender,  20  Oh.  St.  »  Coit  v.  Gold  &c.  Co.,  119  U.  S. 
199.                                                                   345,  per  Mr.  Justice  Field. 

8  Henry  u.  "Vermillion  &c.  R.   Co., 
17  Oh.  187;  ante,  §  1305,  et  seq. 
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not  bound  by  an  agreement  of  which  they  had  no  knowledge.^  Upon 
a  similar  principle  it  has  been  held  that  payment  by  a  special  partner, 
in  goods,  of  the  amount  agreed  to  be  contributed  by  him,  is  not  a  com- 
pliance with  the  statute  respecting  limited  partuerships ;  it  must  be 
13aid  ia  cash.^  But  where  there  was  an  agreement  to  take  shares  and  to 
pay  for  them  in  goods,  and  the  company  became  incapable  of  perform- 
ing the  condition  on  its  part,  —  that  is,  became  incapable  of  taking  the 
goods,  by  reason  of  being  wound  up,  —  it  was  held  that  the  subscriber 
was  released,  and  could  not  be  made  a  contributory. ^  The  case  in  which 
this  result  was  reached  was  heard  before  Lord  Justice  Turner  and 
Lord  Cairns,  on  appeal  from  a  decision  of  Vice-Chancellor  Wood, 
whose  decree  they  affirmed.  It  is  difficult  to  distinguish  this  case  from 
another  appeal  heard  before  the  same  lords  justices  a  few  days  before, 
which  resulted  in  a  different  conclusion.  There,  a  mercantile  firm  were 
induced  by  the  promoter  of  a  corporation  to  subscribe  for  150  shares  in 
a  hotel  company,  of  the  par  value  of  £10  each,  upon  the  faith  of  an 
ao-reement  that  they  should  pay  but  30s  per  share  in  cash  and  the  rest 
inelectro-plated  cutlery,  they  stipulating,  and  the  promoter  agreeing,  to 
have  a  resolution  passed  to  the  effect  that  they  should  not  be  called 
upon  to  sign  the  articles  of  association  of  the  company.  In  short, 
the  substance  of  the  agreement  was  that  they  should  take  these  shares, 
pay  a  stipulated  installment  in  cash,  the  rest  in  goods  at  a  certain  price, 
when  ordered  by  the  company,  and  that  tliey  should  not  incur  any  other 
liabihty  as  shareholders.  This  agreement  was  subsequently  ratified  by 
the  board  of  directors ;  the  firm  in  question  received  the  certificates, 
their  name  was  entered  upon  the  register,  the  goods  were  never  ordered, 
but  the  company  having  been  ordered  to  be  wound  up,  it  was  held  that 
they  must  go  upon  the  list  of  contributories.^ 

§  1613.  Other  English  Cases  Illustrating  the   Rule. — The 

doctrine  that  payment  for  shares  may  be  either  in  money  or  money's 
worth  was  practically  illustrated  in  a  case  where  it  was,  in  effect,  held 
that  the  shares  subscribed  for  by  A.  might  be  paid  up  by  a  credit  given 
at  the  request  of  B.,  upon  a  judgment  recovered  against  the  company 
by  B.  Thus,  B.  recovered  a  judgment  for  £3,900  against  a  company 
in  which  A.  was  a  shareholder.  It  was  agreed  between  B.  and  the 
company  that  this  judgment  should  be  settled  by  the  payment  of 
£3,200  in  bills  of  exchange,  and  placing  to  the  credit  of  shares  standing 
in  A.'s  name  £700,  so  as  to  make  these  shares  fully  paid  up.     An  ap- 

1  Nickoll's  Case,  24  Beav.  639.  »  Pellalt's  Case,  L.  K.  2  Ch.  627. 

2  Ilaviland  v.  Chace,   39  Barb.  (N.  *  Elkington's   Case,   L.    B.   2    Ch. 
Y.)  283.                                                            511. 
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plication  to  have  A.  placed  upon  the  list  of  contributories,  on  the 
ground  that  his  shares  were  not  fully  paid  up,  was  successfully  resisted. 
The  court  regarded  the  transaction  as  exactly  the  same  thing  as  if  B. 
had  received  from  the  company  the  £700  in  bank-notes,  and  then  B.  had 
said,  "  I  wish  to  pay  up  the  shares  of  my  friend  A. ;  there  is  the  £700 
ia  bank-notes  back  again."  The  fact  that  A.  owed  B.  nothing,  and 
the  arrangement  was  made  simply  as  an  obligation  to  A.,  cut  no  figure 
in  the  case.^ 

§  1614.  Continued. — It  would,  however,  be  a  misstatement  of 
the  views  of  Lord  Romilly  to  allow  them  to  rest  in  the  sentences  above 
quoted  from  his  judgment.  The  case  before  him  really  turned  upon 
the  construction  of  the  14th  section  of  the  Companies  Act,  1862  ;  ^  and 
the  view  of  Lord  Romilly  was  that  he  could  not  make  a  distinction 
between  one  set  of  shares  and  another  unless  the  distinction  appeared 
on  the  memorandum  of  association.  "  But,"  said  he,  "  if  the  distinc- 
tion is  already  made  on  the  memorandum  of  association,  and  the 
shareholder  signs  (for  example)  in  respect  of  100  shares  generally',  and 
in  respect  of  100  paid-up  shares,  then,  though  he  is  a  contributory  in 
respect  of  the  first  100  shares,  he  is  not,  in  my  opinion,  a  contributory 
in  respect  of  the  100  paid-up  shares.  Either  the  directors  of  the  com- 
pany had  power  to  enter  into  a  contract  to  give  him  paid-up  shares,  or 
they  had  not ;  in  neither  case  does  it  appear  to  me  that  he  can  be  made 
liable  in  respect  of  the  paid-up  shares.  If  they  had  the  power,  and  he 
had  the  paid-up  shares  in  respect  of  which  the  contract  was  made,  he 

1  Ferrao's  Case,  L.  R.  9  Ch.  355.  that  has  a  capital  divided  into  shares, 

2  This  section  reads  as  follows:  state  the  amount  of  capital  with  which 
"  The  memorandum  of  association  the  company  proposes  to  be  resiister- 
may,  in  the  case  of  a  company  limited  ed;  and  in  the  case  of  a  company, 
by  shares,  and  shall,  in  the  case  of  a  whether  limited  by  guarantee  or  un- 
company  limited  by  gnarantee  or  un-  limited,  that  has  not  a  capital  divided 
limited,  be  accompanied,  when  regis-  into  shares,  state  the  number  of  mem- 
tered,  by  articles  of  association  signed  bers  with  which  the  company  proposes 
by  the  subscribers  to  the  memorandum  to  be  registered,  for  the  purpose  of 
of  association,  and  prescribing  such  enabling  the  registrar  [of  joint-stock 
regulations  for  the  company  as  the  companies  in  general]  to  determine  the 
subscribers  to  the  memorandum  of  fees  payable  on  registration.  In  a 
association  deem  expedient.  The  ar-  company  limited  by  guarantee  or  un- 
ticles  shall  be  expressed  in  separate  limited,  and  having  a  capital  divided 
paragraphs,  numbered  arithmetically,  into  shares,  each  subscriber  shall  take 
They  may  adopt  all  or  any  of  the  pro-  one  share,  at  least,  and  shall  write 
visions  contained  in  the  table  marked  opposite  to  his  name  in  the  memoran- 
'A,' in  the  first  schedule  hereto.  They  dum  of  association  the  number  of 
shall,  in  the  case  of  a  company,  wheth-  shares  he  takes." 

er  limited  by  guarantee  or  unlimited, 
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could  not,  being  a  holder  of  paid-up  shares,  be  put  on  the  list  of  con- 
tributories  except  by  his  own  consent.  If  they  had  not  the  power,  the 
shares  are  nothing,  and  no  shareholder  is  deceived,  because  he 
had  notice  of  the  transaction.  The  100  shares  for  which  he  has  sub- 
scribed without  qualification  are  sufficient  to  satisfy  the  statute.  But 
when  he  subscribes  for  paid-up  shares  alone,  and  they  are  not  paid  up, 
then  the  subscriber  is  liable  to  calls  on  all  the  shares,  and  will  be  made 
a  contributory  accordingl}^ ;  because,  as  I  have  remarked,  no  distinction 
can  be  made  between  shares  which  appear  on  the  memorandum  of 
association  to  be  all  in  the  same  category.  Of  course  he  will  be  allowed 
on  account  all  monej^s  paid  by  him  in  respect  of  such  shares,  or  money's 
worth  given  for  them.  Such  a  case  is  quite  distinct  from  one  where 
the  contributor}'^  subscribes  for  a  number  of  shares  generally,  and  for 
another  number  of  shares  as  paid  up ;  for  the  latter  set  the  contributory 
cannot  be  made  liable. "  ^ 

§  1615.   Continued:   The   Recent    English  Doctrine. —  The 

doctrine  which  upholds  the  payment  of  shares  in  property,  even 
where  the  governing  statute  requires  payment  in  cash  or  in  part 
cash,^  has  demoralized  the  law  to  such  an  extent  as  to  sanction 
payment  in  almost  anj^hing  which  the  parties  may  agree  to  be 
worth  the  value  of  the  shares,  so  that  blocks  of  shares  may  be 
issued  in  a  round  lump  in  exchange  for  an  unagreed  and  indeter- 
minate amount  of  newspaper  puffing  and  influence,^  or  even  for 
patent  rights,  which  in  many  cases  are  mere  potentialities,  hav- 
ing no  certain  value  whatever.  Many  of  the  decisions  upholding 
the  payment  of  shares  in  property  proceeded  in  the  face  of 
statutes  requiring  the  payment  to  be  made  in  cash.  Such,  for 
example,  was  Spargo's  case,*  where  the  statute  recited  that 
"  every  share  in  any  company  shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash."  A  more  explicit  and  unambiguous 
legislative  command  could  not  have  been  framed ;  and  yet  the 
court,  setting  its  own  view  of  what  was  expedient  and  of  what 
was  required  for  business  convenience,  above  the  command  of 
the  legislature,  held  that  payment  might  be  made  in  any  species 
of  property  which  the  corporation  had  the  power  to  purchase, 

•  De   Beville's   Case,  L.  R.    7   E(j.  ^  Liebcker.  Kuapp,  79  Mo.  22;  s.  c. 

11.  40  Am.  Rep.  212;  post,  §§  lGt8,  1649. 

-  Ante,  §  1592,  et  .w/.  i  L.  R.  8  Ch.  407. 
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and  that  the  court  would  not  require  the  parties  to  go  through 
the  useless  form  of  merely  exchanging  checks.  After  twenty- 
five  years  experience  with  the  demoralization  produced  by  this 
unfaithful  interpretation  of  the  statute,  Lord  Halsbury,  L.  C, 
sitting  in  the  Court  of  Appeal,  expressed  his  strong  disapproba- 
tion of  it,  but  felt  himself  bound  to  follow  it  until  it  should  be 
overruled  in  the  House  of  Lords. ^ 

§  1616.  True  Value  Rule. —  A  stricter  rule  is  applied  by  some 
courts,  and  one  better  calculated  to  protect  the  rights  of  the 
public  who  deal  with  corporations.  It  is  that  payment  of  cor- 
porate stock  in  anything  except  money  will  not  be  regarded  as 
payment,  except  to  the  extent  of  the  true  value  of  the  property 
received  in  lieu  of  money,  and  regardless  of  the  question  of 
fraud.2  Under  either  theory,  where  stockholders  turn  over 
property  of  Sl  ficlitious  or  imaginary  value  in  payment  of  their 
shares,  this  is  no  payment  as  against  creditors  of  the  corporation.^ 
Under  this  rule,  in  an  action  to  charge  a  stockholder  with  the 
corporate  debts  up  to  the  amount  of  his  stock,  because  the  stock 
has  been  issued  for  property  not  worth  its  par  value,  it  is  not 
necessary  to  prove  that  the  trustees  were  guilty  of  fraudulent 
intent;*  but  the  true  inquiry  will  be  what  was  the  reasonable 
value,  or  the  reasonable  market  value  of  the  property  conveyed 

1  Ke  Johannesburg  Hotel  Co.  [1891],  of  the  property,  was  laid  down  in  an 
1  Ch.  119,129.  Referring  to  Spargo's  early  case  in  the  Supreme  Court  of 
case,  tlie  Lord  Chancellor  said:  "I  New  York,  Tallmadge  v.  Fishkill  Iron 
venture  to  doubt  whether  what  is  de-  Co.,  4  Barb.  (N.  Y.),  382.  Later  de- 
scribed by  those  eminent  judges  as  the  cisions  seem  to  have  modified  the  rule : 
absurdity  of  handing  money  backwards  "Van  Cott  v.  Van  Brunt,  82  N.  Y.  535, 
and  forwards  when  two  people  have  642.  Gamble  v.  Queens  County  Water 
cross  demands,  is  so  great  as  the  Co.,  123  N.  Y.  91;  s.  c.  9  L.  R.  A.  527; 
absurdity  of  construing  the  words  33  N.  Y.  St.  Rep.  88;  8  Rail.  &  Corp. 
■^  payment  in  cash  '  as  payment  without  L.  J.  484;  25  N.  E.  Rep.  201  (under 
cash."  N.  Y.  Laws  1848,  Ch.  40,  §  2.)  ;  revers- 

2  Libby  v.  Tobey,  82  Me.  397;  s.  c.  ing  s.  c.  52  Hun  (N.  Y.),  166. 
19AtL904;  Shickle  v.  V7atts,  94  Mo.  ^  ^mog   ^,.    Wenzell,    27   111.    App. 

410;    Farmers    Bank  v.   Gallaher,  43  511. 

Mo.  App.  482.    This  doctrine,  that  as  ^  National  Tube  "Works  Co.  v.  Gil- 

against  creditors  of  the  corporation,  fiUan,  124  N.  Y.  302;   s.  c.   35  N.  Y. 

transfers  of  property  in  payment  of  St.  Rep.  357;    9  Rail.  &  Corp.    L.  J. 

shares  will  only  be  regarded  as  pay-  Rep.  270;  26  N.  E.  Rep.  538;  affirming 

ment  to  the  extent  of  the  actual  value  46  Hun  (N.  Y.),  248. 
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or  services  rendered.^  It  is  a  just  conclusion,  where  statutes  or 
constitutional  ordinances  exist  prohibiting  the  issue  of  stock 
except  for  money  or  property  actually  received,  and  requiring 
payments  in  property  to  be  at  its  money  value,  that  where  pay- 
ment of  a  stock  subscription  is  made  to  a  corporation  at  less  than 
its  actual  value,  the  subscribers  will  be  liable  to  creditors  of  the 
corporation  in  the  event  of  its  insolvency,  for  the  difference  be- 
tween the  actual  value  of  the  property  conveyed  and  the  amount 
of  their  subscriptions.^ 

§  1617.  Standards  by  Which  to  Determine  the  True  Value 
Under  this  Theory.  —  It  has  been  ruled  that  the  true  inquiry, 
in  determining  whether  or    not  the  price  paid  by  a  majority  of 
the  stockholders  of  a  corporation  for  property  is  so  excessive 
as  to  be  a  fraud  on  the  minority,  is  what,  under  all  the  circum- 
stances, is  a  fair  value  of  the  property  to  the  company,  consid- 
ering its   proposed  use  and  the  general  purpose  for  which  the 
company  is  organized. ^     In  determining   this  question,    where 
the  property  has  been  conveyed  by  the  company  to  a  director, 
and  a  minority  of  the  stockholders  are  seeking  to  have  the  con- 
veyance  set   aside  as    having  been  conveyed    at  a    fraudulent 
over-valuation,  it  is  proper  to  take  into  consideration  the  value 
of  the  time  and  the  interest  on  the  money  which  the  director  has 
expended  thereon,  and  this  may  be  added  to  its  cost,  and  he  may, 
in  addition,  be  allowed  a  fair  profit  thereon,  and  whatever  ad- 
vantage he   may  have  gained  by  a  fortunate  purchase  of  ma- 
terials used.*     It  has  been  further  reasoned  that  an  order  by  a 
majority  of  the  stockholders  of  a  corporation  to  pay  an  exces- 
sive sum  for  property  purchased   for  it,  in  stock   and   bonds, 
is  not  to  be  condemned  as  a  fraud,  unless  the  majority  acted 
in   bad    faith,    on    which    question    the   possible   or   probable 
prospective    value   of    the    property   purchased    may   be    con- 
sidered.^ 

1  Shickle  v.  Watts,  94  Mo!  410.  Co.,  123  N.  Y.  91;  s.  c.  \)  L.  K.  A.  527; 

2  Elyton  Land  Co.  v.  Birmingham  33  N.  Y.  St.  Rep.  88;  8  Rail.  &  Corp. 
Warehouse  &c.  Co.,  92  Ala.  407;  s.  c.  L.  J.  484;  25  N.  E.  Rep.  201;  revers- 
25  Am.  St.  Rep.  65;   12  L.  R.  A.  307;  ing  52  Hun  (N.  Y.),  166. 

9  South.  Rep.  129.  *  md. 

3  Gamble  v.  Queens  County  Water  ^  Ibid. 
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§  1618.  Rule  that  the  Over- Valuation  must  be  Fraudulent. — 

Many  cases  unite  on  the  general  proposition  that  where  the  gov- 
erning statute  of  a  corporation  authorizes  its  shares  to  be  paid 
for  in  property  instead  of  cash,^  or  where  the  law  of  the  forum 
otherwise  concedes  this  power  to  it,^  the  fact  that  they  are  so 
puid  lor,  and  at  an  over-valuation  of  the  property,  affords  no 
ground  of  complaint  to  the  creditors,  provided  such  payment  is 
made  and  accepted  in  good  faith. ^  The  fraud  here  meant  is 
actual  fraud,  in  the  sense  of  a  dishonest  purpose,  and  not  con- 
structive or  theoretical  fraud.*  "While  the  contract  stands 
unimpeached,"  said  Judge  Dillon,  *'  the  courts,  even  when  the 
rights  of  creditors  are  involved,  will  treat  that  as  a  payment, 
which  the  parties  have  agreed  should  be  payment."  ^  «'  The 
test,"  said  Lord  Justice  Gifford,  "  to  be  applied  is  this;  Could 
the  company,  by  any  proceeding,  have  set  aside  the  transaction 
by  which  it  was  arranged  that  the  owners  of  the  colliery  were  to 
have  paid  up  shares  as  the  price  of  their  interests  in  the  collier v? 
And  I  say,  on  the  evidence,  that  the  company  clearly  could  not. 
It  was  urged  that  the  parties  only  agreed  with  themselves,  and 
that  therefore,  there  was  no  contract.  But  every  company  is 
started  by  parties  agreeing  among  themselves,  and  it  is  idle  to 
say  that  they  have  nobody  to  agree  with.  *  *  *  It  must  be 
held  that  the  persons  who  subscribed  the  memorandum  of  asso- 
ciation have  paid  all  that  they  are  bound  to  pay.  Creditors  have 
no  ground  for  complaint,  for  persons  who  are  about  to  enter  into 

1  Coit  V.  Gold  &c.  Co.,  119   U.  S.  201  (rev'g  s.  c.  52  Hun,  166;  23  N.  Y. 

343.  St.  Rep.  409;  5  N.  Y.  Sup.  124)  ;  Bick- 

*  Liebke  v.  Knapp,  79  Mo.  22;  s.  c.  ley  v.   Schlag,  46  N.  J.  Eq.  633;  s.  c. 

49  Am.  Rep.  212.  20   Atl.   Rep.   250;    8   Rail.    &    Corp. 

3  Young  V.  Erie  Iron  Co.,  65  Mich.  L.  J.  290;  31  Am.  &  Eng.  Corp.  Cas. 

]11;     s.    c.    31    N.    W.    Rep.    814;    8  523;  Fort  Madison  Bauk  u.  Alclen,  129 

West.  Rep,  153;  Phelan  v.   Hazard,  5  U.  S.  372;  s.c.  32  L.  ed.  725;  5  Rail.  & 

Dill.  (U.    S.)   45;  Coffin  v.  Ransdell,  Corp.  L.  J.  423;  9  Sup.  Ct.  Rep.  332. 
llOInd.  417;  Whitehill  v.  Jacobs,  75  *  Whitehill    v.     Jacobs,   75     Wis. 

Wis.    474;  s.  c.  44  N.  W.    Rep.    630;  474;  s.  c.  44  N.  "W.  630;  Fort  Madison 

Dodge  V.  Havemeyer,  42  Hun  (M.  Y),  Bank  v.  Alden,  129  U.  S.  372;  s.  c.  32 

659  mem.  s.  c.  4  N.  Y.  St.  Rep.  561;  L.  ed.  725;  5  Rail.  &  Corp.  L.  J.  423; 

Gamble  v.  Queens  County  Water  Co.,  9   Sup.   Ct.   Rep.  332;  Young  v.  Erie 

123  N.  Y.  91;    s.  c.  9  L.  R.  A.  527;  31  Iron  Co.,  65  Mich.  Ill;  s.  c.  31  N.  W. 

Am.  &  Eng.  Corp.  Cas.  313;  25  Abb.  Rep.  814. 

N.  Cas.  410;  33  N.  Y.  St.  Rep.  88:  8  5  Phelan  v.  Hazard,  5  Dill.  (TJ.  S.) 

Rail.  &  Corp.  L.  J.  484;  25  N.  E.  Rep.  45. 

SO  1265 


2  Thomp.  Corp.  §  1620.]     the  contract  of  subscription. 

tr;m>actioDS  of  magnitude  with  an  individual,  make  inquiry  into 
the  state  of  his  circumstances;  and  so,  if  tliey  enter  into  them 
with  a  limited  company,  it  is  their  own  fault  if  they  do  not 
inquire  into  the  nature  of  the  memorandum  and  articles,  and 
look  to  the  register  of  shareholders."  ^ 

§   1619.   Error   as   to  Value  no   Evideuce   of  Fraud.  —  As 

value  is  largely  a  matter  of  opinion,  anticipation  or  belief  ,2  and 
in  the  case  under  consideration  the  question  being  how  much 
can  probably  be  got  out  of  the  property  by  the  corporation,  it 
follows  as  a  reasonable  conclusion  that  the  mere  fact  that  the 
promoters  or  the  contracting  officers  of  the  corporation  put  too 
high  an  estimate  on  the  property  is  not  evidence  of  fraud, 
though  a  gross  and  obvious  over-valuation  would  be.^  Another 
court  has  reasoned  that,  to  justify  the  finding  of  fraud  in  such 
a  case  there  must  be  either  an  actual  fraudulent  intent,  or  such 
reckless  conduct  as  would  indicate,  without  explanation,  an  intent 
to  defraud.* 

§  1620.  Illustrations. — There  is  a  case  in  Pennsylvania  where  the 
charter  of  a  coal  compauy  authorized  it  to  "purchase  land  not  exceed- 
ing one  thousand  acres,"  and  to  employ  its  capital  in  "  purchasing  and 
holding  the  lands  aforesaid,  with  the  improvements,"  etc.  This  was 
held  sufficient  to  authorize  the  company  to  purchase  of  a  third  person 
certain  coal  lands,  a  harbor,  and  land  adjacent  thereto,  and  to  issue 
their  stock  in  payment  of  such  lauds  at  their  appraised  value  under  an 
arrangement  by  which  the  members  paid  for  the  lands  and  took  corre- 
sponding credits  on  account  of  the  sums  due  for  the  stock  held  by  them, 
such  credits  paying  such  stock  in  full.  This  done,  no  further  power 
existed  on  the  part  of  the  company  to  levy  a  further  assessment  upon 
its  shareholders,  even  though  the  lauds  turned  out  not  to  have  been 

1  Baglan  v.  Hall  Colliery  Co.,  L.  R.      opinions    are   not  conclusive  on  the 

5  Ch.  346.  To  the  same  general  effect  triers  of  the  fact,  see  Winkler  v.  Rail- 
are  Pells'  Case,  L.  R  5  Ch.  11;  Forbes      road  Co.,  21  Mo.  App.  109;  1  Thomp- 

6  Judd's  Case,  L.  R.  5  Ch.  270;  Foth-      Trials,  §§  380,  600,  1122. 

ergill's  Case,  8  Id.  270;    Pritchard's  3  Coit??.  Gold&c.  Co.,  119U.  S.  343; 

Case,  Id.  956;    Schroeder's    Case,  L.  Carr  r-.  LeFevre,  27  Pa.  St.  413. 

R.  11  Ex.  131;  Spargo's  Case,  L.  R.  *  Young  v.  Erie  Iron  Co.,  65  Mich. 

8  Ch.  407;  Coates'  Case,  L.  R.  17  Eq.  Ill;    s.  c.  31  N.  \V.  Rep.  814;  8  West. 

169,  177.  Rep.  153.     See  also  Boynton  v.  Hatch, 

2  That  value  is  ordinarily  proved  47  N.  Y.  225;  VanCott  v.  Van  Brunt, 
by  the    opinions  of    witnesses,  which  82  N.  Y.  535. 
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"worth  the  sum  at  which  the}^  were  appraised.  It  followed  that  a  credit- 
or of  the  company  could  not  maintain  an  action  against  a  stockholder, 
treating  his  stock  as  not  fully  paid,  —  nothing  appearing  to  show  fraud 
in  the  transaction. i  A  careful  analysis  of  this  case  will,  it  is  believed, 
convince  the  judicious  reader  that  it  was  badly  decided  on  its  facts, 
though  the  above  statement  of  what  it  professes  to  decide  reads 
well.  -  -  -  -  A  seemingly  worse  decision  was  rendered  by  one  of 
the  appellate  courts  of  Illinois.  The  stockholders  of  a  corporation  had 
been  allowed  to  pay  their  subscriptions  by  conveying,  or  causing  to  be 
conveyed,  to  the  corporation,  coal  lands,  the  business  of  the  corporation 
being  to  mine  coal  and  to  buy  and  sell  coal  lands,  and  the  value  there- 
of was  bona  fide  fixed  at  $500,000,  the  whole  amount  of  the  capital 
stock,  although  the  land  cost  only  $57,000  when  bought  from  the 
farmers.  The  court  held  that  they  were  not  liable  as  upon  unpaid 
stock  for  the  debts  of  the  corporation.  Nor  could  such  a  liabiUty  be 
imposed  upon  them  by  a  resolution  of  the  directors,  subsequently  made, 
without  their  assent,  declaring  the  stock  unpaid.  ^ 

§  1621.  Otherwise  as  to  an  Over-Valuation  with  Knowl- 
edge. —  If  there  is  any  meaning  at  all  in  tlie  proposition  else- 
where stated^  that  subscribers  to  the  shares  of  a  corporation 
must  pay  for  them  either  in  money  or  in  money's  worth,  and  if 
this  principle  has  any  substance  at  all  when  appealed  to  for  the 
protection  of  those  who  have  given  credit  to  the  corporation,  — 
it  must  follow  that  where  property  is  turned  in  to  the  corpora- 
tion in  payment  of  its  shares,  under  whatever  scheme,  at  an  over- 
valuation, to  the  knowledge  of  the  contracting  parties,  this  will 
be  evidence  of  fraud  such  as  will  render  the  shareholder  liable 
to  make  good  to  creditors  of  the  corporation  the  difference  be- 
tween the  par  value  of  the  shares  and  the  real  value  at  which  the 
property  was  turned  in.*     In  like  manner  the  officers  of  a  cor- 

1  Carru.  LeFevre,  27  Pa.  St.  413.  Tube  Works  Co.  v.  Gilflllan,  46  Hun 

2  Peck  v.  Coalfield  Co.,  11  111.  App.  (N.  Y.),  248;  s.  c,  11  N.  Y.  St.  Rep. 
88;  s.  c.  on  former  appeal,  3  Bradw.  533;  affirmed,  124  N.  Y.  302.  Compare 
(111.)  619,  and  98  111.  139.  Gamble  v.  Queens  County  Water  Co., 

3  Ante,  §  1606.  123  N.  Y.91;  9  L.  R.  A.  527;  31  Am.  & 
*  Boulton  Carbon  Co.    v.  Mills,  78      Eng.  Corp.  Cas.  313;  25  Abb.  N.  Cas. 

Iowa,  4G0;  s.  c.  5  L.R.A.  649;43N.  W.  410;  33  N.  Y.St.  Rep.  88;  8  Rail.  & 
Rep.  290;  6  Rail.  &  Corp.  L.  J.  417.  Corp.  L.  J.  484;  25  N.  E.  Rep.  201; 
Several  cases  make  over-valuation  with  rev'g  52  Hun,  166;  23  N.  Y.  St.  Rep. 
knowledge  the  test  of  the  liability  of  409;  5  N.  Y.  Supp.  124.  All  that  is 
the  shareholder  to  creditors :  National     necessary    to     establish    the      legal 
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poration  are  chargeable  with  fraud,  at  the  suit  of  a  judgment 
creditor,  if  they  receive,  in  payment  for  stock,  property  at  a 
valuation  known  to  be  in  excess  of  its  real  value,  and  thereon 
issue  paid-up  certificates  of  stock. ^ 

§  1622.  Illustrations. — In  an  action  to  charge  the  holders  of 
stock  so  issued,  it  appeared  that  the  entire  capital  stock, — $300,000,-- 
was  issued  to  H.,  one  of  the  trustees,  in  consideration  of  his  assigning 
to  the  company  two  executory  contracts  for  the  purchase  of  mining 
property  on  which  nothing  had  been  paid ;  that  the  contract  price  of  one 
was  $30,000,  of  the  other  $10,000 ;  that  one  third  of  the  stock  was 
transferred  back  to  the  company,  to  be  sold  to  raise  a  ' '  working 
capital,"  and  was  afterwards  sold  at  from  40  to  60  cents  on  the  dollar  ; 
and  that  the  defendant,  participating  as  trustee  in  the  transaction, 
bought  $25,000  of  the  stock  at  40  cents.  The  jury  found  the  value  of 
the  property  to  be  $68,000.  It  was  held:  1.  That  the  facts  justified  a 
finding  of  fraud,  and  were  sufficient  to  sustain  a  recovery.  2.  That  the 
action  was  not  barred  by  an  action  brought  against  the  defendant  and 
other  trustees  under  the  general  manufacturing  act  of  1848,  to  charge 
them  with  the  same  debt  because  of  failure  to  make  the  annual  report.* 
-  -  -  -  In  another  case  it  appeared  that  H.  owned  a  narrow-gauge 
railroad  twenty  miles  long  and  worth  about  what  the  rails  would  bring  for 
scrap-iron.  P.,  to  whom  H.  was  heavily  indebted,  refused  to  receive 
the  road  or  its  capital  stock  in  payment.  Thereupon  H. ,  in  order  to 
make  use  of  the  road  to  pay  the  debt,  organized  a  company,  subscribed 
for  2,500  shares  of  its  capital  stock  at  SlOO  each,  caused  eight  men  to 
subscribe  for  one  share  each,  to  enable  them  to  become  directors,  and 
caused  certificates  representing  3,000  shares  to  be  issued  to  L.,  forH.'s 
use  and  benefit.  No  money  was  paid  for  these  shares  and  subscriptions  ; 
but  they  were  regarded  as  paid  for  by  the  "enterprise,"  namely  the 
widenino-  of  the  gauge  and  extending  the  road  twenty  miles  to  meet 
another  railway,  and  selling  the  road  to  the  company  itself  at  a  price 
fifteen  times  its  value,  taking  said  stock  and  bonds  in  payment.  H. 
sold  to  P.  a  portion  of  the  bonds  amounting  to  three  times  the  value  of 

fraud  and  take  the  stock  issued  by  a  trustees  deliberately,  and  with  knowl- 

manufacturing    corporation    for    the  edge  of  the  real  value  of  the  property, 

purchase  of  property  out  of  the   im-  overvalued  it,  and  paid  in  stock  for  it 

munity  assured  to  stock honestlyissued  an  amount  which  they  knew  was  in 

in  pursuance  of  the  N.  Y.  law  of  185.3,  excess  of  its  actual  value.     Douglass 

eh.    333,    is  to  prove:     1.  That    the  b.  Ireland,  78  N.  Y.  100. 
stock  issued  exceeded   in  amount  the  ^  Os^good  v.  King,  42  Iowa,  478. 

value  of  the  property  in  exchange  for  ^  Douglass    v.    Ireland,    73  N.   Y. 

which  it    was  issued,      2.  That    the  100. 
1268 


PAYMENT  OF  SHARES.     [2  Thomp.  Coip.  §  1623. 

the  road.  On  default  in  payment  of  the  interest,  P.  obtained  judgment 
on  the  bonds  against  the  company.  It  was  held,  on  a  creditors'  bill  by 
P.  and  others  against  the  company,  and  against  H.,  and  other  stock- 
holders, that  the  stockholders  were  liable  to  the  amount  of  their 
respective  subscriptions  for  payment  of  the  judgment,  notwithstanding 
a  provision  in  the  bonds  that  no  stockholder  should  be  individually 
liable  therefor.  ^ 

§  1623.  Transfer  of  Worthless  Patented  or  Unpatented 
Inventions. — Some  difficulty  may  be  experienced  in  applying 
the  rule  to  property  of  so  indefinite  a  value  as  a  patent  right. 
The  transfer  of  a  worthless  patent  right  has  been  held  not  such 
a  payment  as  would  satisfy  the  Iowa  statute  i^  and  the  transfer 
to  a  railroad  company  of  certain  patent  rights  of  an  unascer- 
tained value  was  held  not  payment  of  a  stock  subscription  under 
the  statute  of  New  York.^  In  an  action  to  enforce  the  individ- 
ual lial)ility  of  a  stockholder  for  corporate  debts,  under  Laws 
N.  Y.  1848,  c.  40,  §  10,  on  the  ground  that  the  stock  had  not 
been  fully  paid  in  cash,  or  property  fairly  worth  the  par  value 
thereof,  it  appeared  that  the  stock  was  paid  for  in  unpatented 
inventions^  found  by  the  jury  to  be  worth  $75,000,  which  were 
conveyed  to  the  company  through  a  trustee,  in  consideration  of 
which  the  entire  stock  was  issued  to  the  trustee,  to  be  held  in 
trust  as  follows:  $100,000  for  the  company;  $50,000  for  the 
defendant,  in  payment  of  a  debt  of  $15,000  due  him  by  the  in- 
ventor; $5,000  for  a  third  person,  in  payment  of  another  debt 
of  $2,500;  $13,500  given  away  to  various  persons,  to  qualify 
them  as  trustees;  and  the  rest  for  the  inventor.  It  was  held 
that  a  verdict  for  the  plaintiff  was  supported  by  the  evidence.* 
But  an  agreement  between  the  owner  of  a  patent  right  and  a 
third  party,  that  the  latter  should  form  a  corporation  to 
work  the  patent,  and  should  issue  to  the  former  a  certain 
number  of  full  paid  shares  of  the  capital  stock  of  the  corpora- 
tion for  the  transfer  of  the  patent  right,  is,  in  the  absence  of 

1  Preston  v.  Cincinnati  &c.  R.  Co.,  *  National  Tube  Works  Co.  v.  Gil- 
36  Fed.  Rep.  54;  s.  c.  4  Rail.  &  Corp.  Allan,  124  N.  Y.  302;  s.  c.  26  N.  E. 
L.J.  436.                                                       Rep.    638;    affirming   s.   c.    45    Hun, 

2  Chisholm  v.  Forney,  65  Iowa,  333.      248. 
»  Tasker  v.  Wallace,  6  Daly  (N.  Y.), 

364. 
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fraud  or  of  a  purpose  to  impose  on  the  public,  a  valid   agree- 
ment.^ 

§  1624.  View  that  the  Contract  Mast  be  Impeached  for 
Fraud  in  a  Direct  Proceeding.  —  There  is  a  view,  seemingly 
confined  to  two  or  three  decisions,  that  the  creditors  of  the  cor- 
poration cannot  charge  the  stockholder  with  the  difference  be- 
tween the  agreed  and  the  actual  value  of  the  property  delivered 
in  payment  of  his  shares,  until  the  transaction  has  been  im- 
peached for  fraud  in  a  direct  proceeding. ^  But  it  does  not 
appear  from  these  decisions  what  proceeding  the  creditor  of  the 
corporation  is  expected  to  take  in  order  to  impeach  the  transac- 
tion,—  whether  a  bill  in  equity  in  which  the  corporation,  the 
directors,  and  the  shareholders  are  made  parties,  or  what. 

§  1625.  When  Assignee  in  Bankruptcy  of  Corporation 
Cannot  Disaffirm.  —  It  was  held  by  Mr.  Justice  Clifford,  of  the 
Supreme  Court  of  the  United  States,  at  circuit,  that  a  mining 
corporation  may  issue  shares  to  its  directors,  as  fully  paid  up, 
in  consideration  of  the  conveyance  of  mining  lands ;  and, 
althouirh  these  lands  be  greatly  over-valued,  the  assignee  in 
bankruptcy  of  the  corporation  cannot,  without  disatfirming  the 
contract  of  purchase,  set  up  the  claim  that  the  property  is  not 
worth  what  it  was  valued  at,  nor  can  he  on  any  ground  seek 
redress  against  a  bona  fide  purchaser  of  the  stock  in  open 
market.  Among  other  things  the  learned  judge  said:  ''Noth- 
ing can  be  plainer  in  legal  decision  than  that  the  title  to  the 
mineral  land  passed  to  the  corporation,  and  that  the  title  to  the 
paid-up  stock  passed  to  the  directors.  Being  formally  executed, 
the  contract  must  stand  until  it  shall  be  rescinded,  or  the  as- 
signee, if  he  prefers  that  course,  may  retain  what  the  company 
received  for  the  stock,  and  seek  redress  in  damages  against  those 
who  defrauded  the  corporation.  And  the  redress  is  at  his  com- 
mand; but  he  certainly  can  not  be  allowed  to  disaffirm  the  con- 

1  Beyrich  v.  Liebler,  50  Hun  (N.  2  Coffin  v.  Bansdell,  110  Ind.  417, 
Y.)  60(j  mem.  s.  c.  20  N.  Y.  St.  Eep.  424;  Phe'an  v.  Hazard,  5  Dill.  (U.  S.) 
769;  3  N.  Y.  Supp.  293.  Compare  Ed-  45;  Brant  v.  Ehlen,  59  Md.  1.  Corn- 
wards  V.  Bringier  Sugar  Extracting  pare  Coit  v.  Gold  &c.  Co.,  119  U.  S. 
Co.,  27  La.  An.  118.  343. 
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tract  only  in  part,  and  affirm  it  as  to  the  residue,  as  he  must  do 
in  order  to  maintain  the  present  suit."  ^ 

§  1626.  Whether  Fraudulent  Over- Valuation  should  be 
Pleaded. — There  may  be  ground  for  a  difference  of  opinion  as 
to  whether,  in  an  action  by  a  judgment  creditor  of  the  corpora- 
tion against  a  shareholder  to  charge  him  in  respect  of  his 
unpaid  subscription,  where  the  corporate  records  show  that  it 
has  been  paid,  or  where  the  stock  certificate  so  recites,  it  is 
necessary  to  allege  and  prove  that  it  was  issued  for  property  at  a 
fraudulent  over-valuation.  In  a  case  often  cited  it  was  held  by 
a  majority  of  the  New  York  Court  of  Appeals  that  it  is  not 
necessary  either  to  allege  or  to  prove  fraud. ^ 

§  1627.  Manner  of  Pleading  It. — A  complaint,  in  an  action 
by  a  receiver  of  a  corporation,  to  collect  an  unpaid  subscription, 
which  alleged  that  property  turned  over  to  the  corporation  by  the 
defendant  in  payment  of  his  subscription,  had  been  vastly  over- 
estimated in  value,  has  been  held  bad  on  demurrer,  for  failing  to 
charge  that  the  corporation  was  in  some  way  misled  or  over- 
reached by  the  defendant  as  to  the  situation  or  value  of  the  prop- 
erty, or  that  the  transaction  was  merely  colorable,  or  a  device  to 
absorb  the  capital  stock  without  paying  what  was  regarded  and 
agreed  upon  as  an  equivalent.^ 

§  1628.  Consideration  Shown  by  Parol. — The  true  view, 
and  the  one  adopted  expressly  or  tacitly  in  nearly  all  the  decis- 
ions is  that,  in  a  proceeding  by  a  shareholder  or  his  representa- 
tive against  the  corporation,  the  real  consideration  of  the  issue 
of  the  shares  may  be  shown  by  parol,  notwithstanding  the  cor- 
porate record.  Where  the  record  shows  that  the  shares  have 
been  paid  up,  this  does  not,  for  instance,  prevent  a  creditor, 
proceeding  by  motion  under  the  Missouri  statute,  from  showing 
that,  in  point  of  fact,  they  were  not  paid  up  ;  since  "  it  is  always 
competent  to  explain  or  contradict  the  consideration  clause  even 

1  Foreman  v.  Bigelow,  4  Cliff.  (U.  ^  Coffla  v.  Ransdell,  110  Ind.  417; 
S.)  508.                                                           s.  c.  11  N.  E.  Rep.  20;  9  West.    Rep. 

2  Boynton  v.  Hatch,  47  N.  Y.  225.       33. 
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a  receipt 


"  1 


§  1629.  Trial  by  Jury  on  the  Question  of  Fraud. — Whether 
the  question  of  fraudulent  over-valuation  of  the  i)roperty  con- 
veyed in  payment  of  the  shares  will  be  tried  by  judge  or  by  jury, 
depends  of  course,  upon  the  nature  of  the  action  or  proceeding, 
and  the  rule  of  the  particular  forum.  If  the  suit  is  in  equity,  it 
will  be  triable  by  the  judge  sitting  as  a  chancellor;  if  it  is  at 
law,  it  is  ordinarily  triable  by  jury.  If  it  is  by  motion  for  execu- 
tion by  a  judgment  creditor,  under  the  Missouri  statute,  it  is 
triable  b}^  the  judge.^  In  any  case  whether  it  is  triable  by  jury 
or  not,  if  he  objects  to  the  submission  of  the  question  to  the 
judge,  on  well  settled  principles  the  unsuccessful  party  cannot 
raise  the  objection  for  the  first  time  in  the  appellate  court. ^ 
In  every  case  of  this  kind  tried  by  a  jury,  the  question  of  fraud, 
being  one  of  fraud  in  fact,  as  distinguished  from  fraud  in  law, 
must  be  submitted  to  the  jury  if  there  is  substantial  evidence 
tending  to  show  fraud,  and  especially  if  there  is  opposing  evi- 
dence.* Even  where  there  is  no  opposing  evidence,  there  is 
always  the  opposing  presumption  of  honesty  and  right-acting; 
and  it  will  always  be  a  question  for  the  jury  whether  the  evidence 
adduced  to  show  fraud  is  sufficient  to  overcome  this  presump- 
tion, unless  possibly  in  extreme  cases  where,  as  in  actions  for 
neo^lio-ence,  fair-minded  men  could  not  differ  on  the  question, 
when,  according  to  some  theory,  the  court  may  direct  a  verdict 
in  favor  of  the  conclusion  of  fraud. ^ 

1630.  Effect  of  Knowledge  on  the  Part  of  Creditors.  — 

Circumstances  may  also  exist  which  will  create  equitable  estop- 
pels against  creditors.  Such,  it  seems,  wiU  be  the  case  where  a 
party,  with  full  knowledge  of  the  manner  in  which  the  shares 
have  been  paid  for,  purchases  some  of  them,  and  subsequently, 

1  Liebke  v.  Knapp,  79  Mo.  22,  26;  3  Dodge  v.  Havemeyer,  42  Hun  (N. 
s.  c.  49  Am.  Kop.  212.  To  this  poiut  Y.),  659  mem.  s.  c.  i.  N.  Y.  St.  Rep. 
see  Fontaine    v.    Boatmen's  Savings      561. 

Institution,  57  Mo.  661;  Hollocher  v.  *  Lake  Superior  Iron  Co.  v,  Drexel, 

HoUocher,  62  Mo.  267;  Baile  v.  Insur-  90  N.  Y.  87. 

ance  Co.,  73  Mo.  371.  ^  Frankenthal  v.  Goldstein,  44  Mo. 

2  Post,  §        .  App.  189  (cases  reviewed). 
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with  full  knowledge  of  the  uature  and  terms  of  the  original  tran- 
saction, purchases  its  mortgage  bonds  and  thereafter  seeks  to 
charge  other  stockholders  on  the  theory  that  their  shares  are  not 
fully  paid  up.^  But  this  decision  does  not  rest  on  the  doctrine 
of  equitable  estoppel.  The  true  principle  is  that  a  creditor  who 
deals  with  the  corporation  with  full  knowledge  of  the  manner  in 
which,  if  at  all,  its  shares  have  been  paid  for,  is  not  defrauded 
or  prejudiced  by  the  transaction  which  has  resulted  in  the 
alleged  payment. ^  And  it  has  been  held  that  a  stockholder  to 
whom  the  corporation  is  indebted  is  not  within  the  rule  which 
enables  the  creditors  of  the  corporation  to  charge  its  stock- 
holder in  the  case  of  a  fraudulent  over-valuation  of  property 
conveyed  in  payment  of  shares,  when  such  stockholder  is  found 
to  have  had  actual  knowledge  of  the  manner  in  which  the  stock 
had  been  pad  for.^ 

§  1G31.  Part  Cash  and  Part  Property. — In  the  absence  of 
statutory  prohibition,  a  corporation  which  purchases  property, 
intending  to  issue  stock  in  payment  therefor,  need  not  make  the 
whole  payment  in  stock ;  it  may  issue  stock  for  a  portion,  and 
pay  in  cash  or  issue  bonds  for  the  balance.* 

• 

§  1633.  Payment  not  Compellable  except  according  to  tlie 
Contract.  — Upon  a  principle  discussed  elsewhere,^  such  a  con- 
tract openly  made  is,  in  the  absence  of  fraud,  either  wholly  valid  or 
wholly  void.  If  it  is  valid,  both  parties  are  bound  by  it.  If  it  is 
void,  neither  party  is  bound  by  it,  and  neither  party  can  substitute 
another  contract  in  the  place  of  it  which  the  parties  have  not 
made,  without  the  consent  of  the  other  party.  When,  there- 
fore, the  president  of  a  railroad  company,  who  was  authorized 
to  collect  subscriptions  to  the  stock  of  the  compauy,  accepted 
the  stock  of  another  company  in  payment  of  a  subscription,  his 

1  Walburn  v.  Chenault,  43  Kan.  352 ;  *  Gamble  v.  Queens  County  "Water 
s.  c.  23  Pac.  Rep.  657.  Co.,  123  N.  Y.  91;  s.  c.  9  L.  R.  A.  527; 

2  Deadwood  First  Nat.  Bank  v.  33  N.Y.  State  Rep.  88;  8  Rail.  &  Corp. 
Gustia-Minerva  &c.  Co  ,  42  Minn.  L.  J.  484;  25  N.  E.  Rep.  201,  reversing 
327;  s.  c.  44  N.  W.  Rep.  198;  30  Am.  &  52  Hun  (N.  Y.),  166. 

Eng.  Corp.  Cas.  122.  ^  Ante,  §  1308  et  seq. 

3  Whitehillv.  Jacobs,  75  Wis.  474; 
s.  c.  44  N.  W.  Rep.  630. 
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company  was  bound  by  his  act  in  such  a  sense  as  not  to  be  able 
to  maintain  an  action  for  paymeut  against  the  subscriber,^ 
There  may  be  some  difficulty  in  reconciling  this  holding  with  a 
case  in  Georgia,  where  it  was  held  that  the  act  of  the  directors 
of  a  corporation  during  the  late  civil  war,  in  allowing  subscrib- 
ers to  discharge  their  entire  subscriptions  iu  advance  of  the 
regular  calls,  in  depreciated  Confederate  money,  being  ultra  vires 
and  void,  did  not  have  the  effect  of  discharging  otJier  subscribers 
who  had  not  enjoyed  this  privilege.  The  court  proceeded  on 
the  ground  that  what  had  been  done  did  not  stand  in  the  way  of 
the  company  collecting  from  the  favored  subscribers  the  amounts 
really  due  from  them.-  But,  in  the  absence  of  fraud,  it  is  diffi- 
cult to  perceive  why  this  should  be  allowed,  after  the  suppression 
of  the  Southern  Confederacy  had  rendered  Confederate  money 
wholly  worthless,  and  had  rendered  it  impossible  to  put  the 
subscribers  in  statu  quo,  at  least  without  crediting  them  with 
the  value  of  the  Confederate  money  at  the  time  of  their  pay- 
ments, as  compared  with  gold. 

§  1633.  When  Subscription  Payable  in  Property  is  Demand- 
able  in  Money. —  If  the  subscription  is  in  terms  payable  in 
materials,  and  is  not  paid  in  materials  according  to  the  contract, 
it  is  demandable  in  money,  and  an  action  of  debt  will  lie 
thereon.^ 

§  1634.  Rescission  of  Such  Contracts.  — We  have  already 
considered  the  power  of  directors  to  consent  to  rescissions  of 
contracts  of  subscription  to  the  company's  capital  stock,  with 
the  general  conclusion  that  there  is  no  such  power.  But  it  will 
not  do  to  affirm  this  as  an  universal  principle.  The  circum- 
stances may  be  such  that  it  will  be  greatly  to  the  advantage  of 
the  corporation,  and  hence  to  the  advantage  of  its  creditors,  to 
rescind  it.  Even  where  the  shares  were  issued  as  fully  paid  up 
when  nothing  has  been  paid,  and  there  was  a  controversy  be- 
tween the  sharetaker  and  the  other  adventurers  in  the  corpora- 

1  East  New  York  &c  R.  Co.  v.  ^  Haywood  &c.  Plank  Road  Co.  v. 
Lighthall,  6  Robt.  (N.  Y.)  407.                   Bryan,  6  Jones  L.  (N.  C)  82. 

2  Macon  &c.  R.  Co.  v.  Vason,   57 
Ga.  3U. 
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tion,  which  ended  in  a  compromise  which  took  the  form  of  a 
rescission  and  a  redelivery   of   the    certificates,  and  they  were 
afterwards  again  issued  to  bona  fide  takers,  it  was  held  that  the 
first  share-taker  could  not  be  charged  at  the  suit  of  the  creditors 
of  the  corporation  who  become  such  long  afterwards,  since  there 
had  been  no  diminution  of  the  trust  fund  in  consequence  of  the 
transaction,  and  they  had  not  been  prejudiced. ^     The  same  court 
have   gone  so  far  as   to  affirm    in   general  terms,  and  without 
reference  to  special  circumstances,  that  a  stockholder  who  sur- 
renders unpaid  stock  to  the  corporation  is  not  liable  to  creditors 
of  the  corporation   whose    demands  subsequently  accrue  ;  '^  but 
this  statement  was  not  necessary  to  the  decision  of  the  particuhir 
case,    which  really  turned  on  another  proposition,  and  it  is  so 
plainly  opposed    to  all  principle  and  authority  that  it  must  be 
regarded  as  a  strange  judicial  aberration.     If  this  were  the  law, 
a  number  of  schemers  could  organize  a  corporation,  subscribe 
to  its  stock,  induce  innocent  persons  so  to  subscribe,  record  the 
articles  of  association  .showing  the  names  of  the  subscribers  and 
the  amounts  of  their  subscrii)tion,  induce  the  secretary  of   stale 
to  issue  a  certificate  of  incorporation  to  them,  get  themselves 
elected  directors,  and  then  release  each  other  from  their  respect- 
ive obligations,  and  retreat  from  it,  leaving  the  innocent  dupes 
in  the  lurch  to  meet  the  demands  of  creditors,  who  might  be- 
come such  on  the  faith  of  the  subscribed  capital  as  shown  by  the 
record.     But  while  the  law  repudiates  a  principle  that  renders 
such  things  possible,  it  does  not  so  far  tie  the  hands  of  the  cor- 
poration  as  to  prevent  it  from  making,  through  its    directors, 
bona  fide  compromises  with  its  shareholders ;  ^  nor  can  creditors 
complain  of  such  compromises  where  thej  are  made  while  the 
corporation  is  a  going  concern.     Accordingly,  in  an  action  by 
the   creditors  of  a  corporation  engaged  in  the  manufacture  of 
iron,  to  charge  the  defendant  with  a  statutory  liability  as  a  stock- 
holder, it  was  held  that  he  might  show  in  exoneration  that  he 
became  a  stockholder  by  transferring  to  the  corporation  a  fur- 
nace owned   by    him,    in    exchange    for   the    stock;    and   that, 
some  of   the  stockholders  being  dissatisfied,  he  took  back  the 

1  Erskine  v.  Peck,  13  Mo.  App.  280;  -  Johnson  v.  Lullman,  15  Mo.  App. 

t.c.  aff'd  83  Mo.  465.  55;  s.  c.  affirmed  88  Mo.  567. 

3  Ante,  §  1553. 
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furnace  and  retransferred  the  stock,  taking  a  deed  for  the 
furnace.^ 

§  1635 .  Further  of  the  Rescission  of    Such  Contracts.  — 

On  a  familiar  principle  the  corporation  cannot  avoid  such  a  pay- 
meut  loithout  restoring  the  thing  received.'^  When,  therefore,  the 
directors  of  the  company  passed  a  resolution  to  accept  certain 
book  accounts  in  exchange  for  the  stock  of  the  company,  it  was 
held  that  the  company  could  not  afterwards  avoid  the  contract, 
on  the  ground  that  the  director  making  the  transfer  of  the 
accounts  had  voted  for  the  resolution,  without  restoring  to  him 
the  accounts.^  So,  although  an  agent,  having  authority  merely 
to  collect  subscriptions,  cannot,  obviously,  vary  the  contract  by 
accepting  payment  otherwise  than  in  money,  according  to  its 
terms,  yet  the  corporation  must  disaffirm  and  promptly  restore 
the  thing  delivered  in  payment.  It  cannot,  it  has  been  reasoned, 
reject  the  thing  delivered  in  payment,  so  as  to  work  injury  to  an 
innocent  subscriber.*  Although  such  a  contract  may  be  ultra 
vires,  yet  equity  will  not  aid  either  party  to  rescind  it  where  it 
has  been  executed  on  one  side,  and  the  parties  cannot  be  put  in 
statu  quo,  —  as  where  bonds  had  beerl  given  in  payment  of  shares 
of  the  stock  of  an  insurance  company,  on  which  the  company  had 
embarked  in  business  —  and  this  although  the  capital  stock  may 
not  have  been  paid  in  good  faith,  and  although  the  company  may 
have  embarked  in  business  in  violation  of  the  provisions  of  its 
charter.^  And  although  the  entire  subscription  is  secured  by  a 
bond  and  mortgage  and  the  shares  are  placed  in  the  subscriber's 
name  on  the  books  of  the  company  and  entered  to  his  credit  on 
the  stock  ledger,  yet  if  it  subsequently  refuse  to  issue  certificates 
to  him  or  to  permit  him  to  transfer  his  shares  on  its  books,  this 
will  not  invalidate  the  bond  and  mortgage,  or  entitle  him  to  a 
rescission  in  equity,  on  the  ground  of  a  failure  of  consideration; 

1  Morgan  v.  Lewis,  46  Ohio  St.  1;      25  Jones  &  S.  (N.  Y.)  444;  s.  c.  29  N. 
s.  c.  21  Am.  &Eng,  Corp.  Cas.  605;  17      Y.  State  Rep,  274. 

N.  E.  Rep.  558;  15  West.  Rep.  445;  4  *  East  New    York    &c.    R.    Co.  v. 

Rail,  &  Corp.  L.  J.  113.  Lighthall,  6  Abb.  Pr.  (N.  Y.)   (n.  8.) 

2  Nor  can  the  assignee  of  the  cor-  458;  s.  c.  36  How.  Pr.  (N.  Y.)  481. 
poration.    Eoreman  v.  Bigelow,  4  Cliff.  *  Yard  v.  Pacific  Mut.  Ins.  Co.,  10  N. 
(U.  S.)  508.  J.  Eq.  480;  s.  c.  64  Am.  Dec.  467. 

3  Gurney  v.  Union  Transfer  &c.  Co., 
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for  he  has  a  complete  remedy  at  law  by  the  ordinary  action  for 
damao-es  for  the  conversion  of  his  shares.^ 

§  1636.  Xo  Right  of  Action  in  Creditors  against  Directors 
for  Fraudulent  Over-valuation.  —  A  fraudulent  over- valuation 
of  the  property  turned  in  to  the  corporation  in  exchange  for  its 
stock  is  a  fraud  on  the  corporation,  and  not  upon  its  creditors, 
at  least  in  the  sense  which  gives  them  a  right  of  action  against 
the  directors  for  damages  sustained  by  them  for  the  decfiit,^ 
though  they  may  pursue  the  stockholders  as  the  holders  of  un- 
paid stock.  Whether  this  can  be  asserted  as  a  universal  princi- 
ple applicable  to  such  cases  may  be  doubted.  A  case  might  be 
iinao-ined  where  the  corporation  is  gotten  up  with  the  stock  paid 
for  in  property  of  a  fictitious  value,  for  the  mere  purpose  of 
getting  money  by  foisting  upon  persons  thereby  deceived  its 
stock  or  bonds, —  in  which  case,  the  courts,  disregarding  the  mere 
form,  would  sustain  actions  for  deceit  against  the  individual  con- 
spirators.^ But  in  every  such  ca-e  it  is  necessary  in  order  to  a 
recovery,  for  the  plaintiff  to  show  that  he  relied  on  the  fraudu- 
lent representations  ;*  and,  as  creditors  of  corporations  seldom 
look  at  the  record  to  see  what  their  capital  stock  is,  but  gener- 
ally inquire  as  to  the  amount  of  their  tangible  property,  cases 
will  not  be  frequent  where  the  directors  can  be  charged  on  the 
theory  of  deceit  for  a  fraudulent  over-valuation  of  the  property 
received  in  payment  of  its  capital  stock. 

§  1637.  Corporation  a  Purchaser  for  Value.  — Where  the 
subscriber  has  paid  for  his  shares  in  land  at  a  given  valuation, 
the  corporation  is  a  purchaser  for  value,  within  the  recording 
acts,  and  is  not  affected  with  knowledge  of  a  defect  in  the  title, 
which  may  be  possessed  by  the  conveying  stockholder,  although 
the  latter  is  president  of  the  corporation.^ 

1  Thorp  V.  Woodhull,  1  Sandf.  Ch.  78  Mo.  584;  afflrming  7  Mo.  App.  564. 
(N.  Y.)  411.  Ante,  §  1460  et  seq. 

2  Priest  V.  White,  89  Mo.  609.  ^  This  was  one  of  the  grounds  of 

3  Such  Tvere  the  cases  of  Watson  v.  the  decision  in  Priest  v.  White,  89  Mo. 
Crandall,  78  Mo.  583;  affirming  s.  c.  7  609.     Seeaiite,  §  1476  et  seq. 

Mo.   App.  233;    Hornblowe'-  v.  Cran-  »  Frenkel  v.  Hudson,  82  Ala.   158; 

dall,  78  Mo.  App.  581;  affirming  7  Mo.      s.  c.  60  Am.  Rep.  736;  2   South.  Rep. 
App.    220;    followed    in    Whiting    v.      758;  post,  § 
Crandall,   Id.  593;  Baker  v.  Crandall, 
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§  1638.  These  Principles  Applicable  to  the  Reorganization 
of  Corporations. — It  was  pointed  out  by  a  learned  writer  ^  in 
the  American  Law  Review  that  the  principles  which  are  under 
discussion  in  this  chapter  are  peculiarly  applicable  in  cases  where 
corporations  are  reorganized.  He  said:  <'  Many  of  the  present 
railroad  corporations  of  this  country  are  built  upon  the  ruins  of 
their  predecessors.  A  company  that  built,  or  partly  built,  a  line 
of  roacl,  having  failed,  and  its  mortgage  bondholders  having 
taken  possession  of  the  property,  a  new  company  had  been  or- 
ganized by  the  bondholders  and  other  secured  creditors  of  the 
old  company,  who  become  shareholders  in  the  new  company. 
The  members  of  the  new  company  have  received  shares  of  stock 
for  their  interest  in  the  property  transferred  to  the  company. 
The  inquiry  arises  whether  any  legal  or  practical  objection  can 
be  taken  to  the  validity  of  stock  taken  and  paid  for  in  this  man- 
ner. It  is  assumed  that  the  bonds  and  other  del)ts  of  the  prior 
corporation  were  valid  and  legitimate  debts  of  that  corporation; 
that  these  creditors  legally  acquired  possession  of  its  property 
upon  the  default  of  that  corporation  in  paying  these  debts  or  the 
interest  upon  them ;  and  that  these  creditors  have  proceeded  in 
good  faith  to  form  a  new  corporation,  and  to  become  members 
of  it.  If  the  laws  of  the  State  in  which  the  corporation  is 
organized  make  no  provision  for  a  reorganization  by  such  bond- 
holders, and  moreover  do  not  provide  that  payment  for  subscrip- 
tions for  stock  shall  be  made  in  cash,  the  validity  and  effect  of 
the  issuing  of  shares  of  stock  to  such  bondholders  in  proportion 
to  their  interest  in  the  property,  must  be  determined  by  the  gen- 
eral principles  of  the  common  law  applicable  thereto."  After 
stating  in  a  summary  way  what  those  principles  of  the  common 
law  were,  he  concluded  thus:  "  Much,  if  not  all,  that  has  been 
said  upon  this  point,  is  applicable,  in  case  a  corporation  is 
reorganized  without  a  foreclosure  of  any  mortgage  upon  its  prop- 
erty. Thus,  supposing  that  the  stockholders  and  secured  credit- 
ors of  an  embarrassed  railroad  company  agree  upon  a  scheme  of 
reorganization,  whereby  the  stockholders  surrender  their  shares, 
wholly  or  in  part,  and  other  shares,  either  preferred  or  common, 
are  issued  to  the  creditors  in  consideration  of  their  releasing  their 

'  Leonard  A.  Jones,  Esq.,  of  Boston. 
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claims  and  securities  against  the  corporation.  If  such  a  reor- 
ganization is  entered  upon  and  carried  out  fairly  and  in  good 
faith,  it  can  not  be  doubted  that  the  shares  issued  to  such  credit- 
ors would  be  fully  paid  up  shares.  In  such  case  the  shares 
issued  to  such  creditors  might  even  be  regarded  as  paid  for  in 
cash,  and  not  in  property  taken  at  a  valuation;  for  the  debts  of 
the  company,  surrendered  in  exchange  for  stock,  being  legiti- 
mate and  undisputed  debts  of  the  company,  could  not  be  liqui- 
dated without  the  consent  of  the  creditors,  except  by  the 
payment  of  money.  Although  the  bonds  and  other  debts  of  the 
corporation  exchanged  for  stock  might  not  be  due  and  pa3\'ible,  it 
would  be  legitimate  for  the  corporation  to  agree  that  they  should 
be  immediately  payable.  No  valid  legal  objection  could  be 
taken  to  the  issuing  of  shares  of  stock  for  such  debts  ;  and  no 
valid  legal  objection  could  be  taken  to  such  shares  when  so 
issued,  as  not  fully  paid  for."  ^ 


Article  III.     In  What  Kind  of  Property. 


Section 

1642.  Doctrine   of    preceding   article 

restated. 

1643.  Corporation  cannot  accept  pay- 

ment in  specific  property  whicli 
it  is  not  authorized  to  hold. 

1644.  What    kind    of      property      is 

"money's    -worth"     to     the 
corporation. 

1645.  Incorporating  a  partnership  and 

transferring  its    property    in 
exchange  for  shares. 

1646.  Payment  in  services  at  less  than 

par  value  of  the  shares. 

1647.  Illustrations. 

1648.  Payment    in  newspaper  pufBng 

and  advertising. 

1649.  Continued  —  no    objection    that 

editorials      were      published 
gratuitously. 


Section 

1650.  In  case  of  insurance  companies, 

payment  by  commissions   on 
business. 

1651.  Payment  by  serving  as  director 

and  giving    the    corporation 
one's  business. 

1652.  Issuing    shares    to    officers     in 

payment  of  salaries. 

1653.  Miscellaneous      considerations 

as     to     payment     in     serv- 
ices. 

1654.  Payment  in  securities  other  than 

money. 

1655.  Payment    or    collateral    secur- 

ity. 

1656.  Payment  in  certified  checks. 

1657.  Validity  of  payment  by  giviag 

promissory  note. 


1  18  Am.  Law  Review,  256. 
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Section  Section 

1658.  Effect  of  such  payment  or   set-      1660.  Valid    in     the     hands     of    in- 

tlement.  dorsees. 

1659.  Such      notes      when      negoti-      1661.  Indorsee   entitled  to    subroga- 

able.  tioii- 

§  1643.  Doctrine  of  Preceding  Article  Restated. — Except 
where  the  so-called  "true  value  rule"  obtains,^  the  whole  dis- 
cussion resolves  itself  into  the  following  conclusions:  A  corpo- 
ration may  take  in  payment  of  its  shares  any  property  which  it 
may  lawfully  purchase.  Such  a  transaction  is  not  ultra  vires  or 
void,  but  is  valid  and  binding  upon  the  original  sharetakers 
and  upon  the  corporation,  unless  it  is  rescinded  or  set  aside  for 
fraud.  While  such  a  contract  stands  unimpeached  for  fraud  or 
otherwise,  the  courts,  even  where  the  rights  of  creditors  are  in- 
volved, will  treat  that  as  payment  which  the  parties  have  agreed 
should  be  payment. ^ 

§  1643.  Corporation  cannot  Accept  Payment  in  Specific 
Property  which  it  is  not  Authorized  to  Hold. —  A  corporation 
cannot  accept  payment  for  shares  in  specific  property,  unless  such 
property  is  of  a  kind  which  the  corporation  is  authorized  by  law 
to  take  and  hold.  Thus,  a  railway  company  which  is  not  author- 
ized to  receive  and  hold  lands  and  goods,  cannot  accept  payment 
for  its  shares  in  lands  or  goods.^  English  courts  likewise  up- 
hold payments  for  shares  in  specific  property,  provided  it  is  of 
a  kind  which  the  company  may  lawfully  take.  Payment,  in  the 
view  of  those  courts,  is  good  if  it  be  either  in  "  money  or  money's 
worth."  ^  But  of  course  a  steamship  company,  could  not  issue 
its  shares  in  payment  for  a  mine,  nor  a  mining  company  its 

1  As  to  which  see  ante,  §  1616.  199;  Henry  «.  Vermillion  &c.  R.  Co., 

2  Phelan  v.  Hazard,  5  Dill.  (U.  S.)  17  Ohio,  187.  Compare  Haviland  v. 
45;  s.  c.  6  Cent.  L.  J.  109;  Waterhouse      Chace,  39  Barb.  (N.  Y.)  283. 

V.  Jamieson,  L.  R.  2  H.  L.  fSc.)  29 ;  Ex  ^  peii'g  Case,  L.  R.  5  Ch.  11 ;  Drum- 

parte  Currie,  32  L.  J.  (Ch.)  57;  s.  c.  3  mond's  Case,  L.   R.  4   Ch.    772;   De 

I^c  G.  J.  &  S.  367;  7  L.  T.  (n.  s  )  486;  Beville's  Case,  L  R.  7  Eq.  11 ;  Forbes 

Carling's  Case,  1  Ch.  Div,  115;   Mc-  &  Judd's  Case,  L.  R.  5  Ch.  270.    This 

Cracken  v.  Mclntyre,  1  Duv.  (Canada)  case  appears    to  have  resolved    the 

479 ;  Foreman  v.  Bigelow,  4  Cliff.  (U.  doubts  expressed  in  Pellatt's  Case,  L. 

S.)  542;  s.c.  7  Cent.  L.J.  430;  Carrv.  R.   2   Ch.   527.     See  also  Woodfall'S 

Le  Fevre,  27  Pa.  St.  413.  Case,  3  De  G.  &  Sm.  63. 

3  Noble  V.   Callender,  20  Ohio  St. 
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shares  in  payment  for  a  steamship;  and  a  payment  in  such 
unauthorized  property  is  no  payment,  but  leaves  the  subscribers 
liable  to  pay  over  again  in  cash.^  Questions,  however,  enter 
into  this  subject  which  do  not  concern  the  power  of  the  corpora- 
tion, but  the  rights  of  other  shareholders,  subsequently  joining. 
If  A.  puts  his  name  down  for  a  certain  number  of  shares,  and 
there  is  a  secret  agreement  between  him  and  the  directors  of  the 
company  that  he  is  not  to  pay  in  money,  but  in  some  other  com- 
modity, which  may  not  be,  in  the  opinion  of  the  shareholders 
subsequently  joining,  of  equal  value  to  money,  and  this  iigree- 
ment  is  concealed  from  them,  it  works  a  fraud  on  them  which  a 
court  of  justice  will  not  allow  to  be  consummated;  and  such 
sul)scriber  will  be  held  to  the  liability  which  he  ostensibly 
assumed. 2  And  it  has  been  held  in  England  that  although  the 
company  was  not,  at  the  time  the  subscription  v/as  made,  di?;abled 
from  taking  the  property  —  as  where  the  payment  was  agreed  to 
be  made  to  a  hotel  company  in  cutlery  which  it  would  have  been 
compelled  to  buy  —  yet  if,  by  reason  of  its  being  wound  up,  it 
subsequently  became  disabled  from  using  such  property,  it  was 
not  a  binding  agreement,  but  the  subscriber  would  be  compelled 
to  pay  his  subscription  in  money  .^  And  although  a  corporation 
may  be  expressly  authorized  by  statute  to  receive  payment  for 
its  shares  in  particular  property,  yet,  if  the  payment  is  colorable 
and  fraudulent,  as  where  property  is  put  in,  through  fraud  and 
collusion  with  the  directors,  at  more  than  its  real  value, —  this 
will  not  be  a  good  payment,  but  only  a  payment  pro  tanio^  for 
so  much  as  the  property  was  really  worth.*  But  in  a  case  free 
from  fraud,  the  mere  fact  that  property  was  taken  in  payment 
for  shares  at  an  appraised  value  which  was  greatly  more  than  its 
real  value,  furnishes  no  ground  for  treating  it  as  other  than  a 
full  payment,  even  at  the  suit  of  a  creditor  of  the  corpora- 
tion 


5 


1  See  to  the  principle  Noble  v.  Cal-  ^  Elkington's    Case,  L.   E.    2    Ch. 
lender,  20  Ohio  St.  199;  Henry  v.  Ver-  511. 

million  &c.  R.  Co.,  17  Ohio,  187.     And  ^  That  it  will  be  no  payment  at  all, 

the    same    is  true  of    a  payment  for  see  Boynton  v.  Hatch,  47  N.  Y.  225, 

an  interest  in  a  limited  partnership.  228. 

Haviland  v.  Chace,  39  Barb.  283.  5  Carr    v.    Le    Fevre,    27    Pa.    St. 

2  Nicboll's    Case,    24    Beav.    639;  413;  aiite,  §  1619. 
ante,  §§  1311,  1513;  ante,  §  1619. 
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§  1644.  What  Kind  of  Property  is  "  Money's  Worth  "  to 
the  Corporation. — Within  the  rule  already  stated  a  payment 
of  shares  may  be  made  in  any  kind  of  property  which  the  cor- 
poration, under  its  charter  or  governing  statute,  may  take  and 
hold;  or  any  services  such  as  it  might  lawfully  contract  for; 
or  any  solvent  credits  which  it  might  lawfully  acquire.  It  may 
be  made  in  land,  labor,  materials  useful  for  its  business,  or  in 
satisfaction  of  damages  or  other  liabilities.^  A  mining  company 
may  take  payment  in  mining  lands  ;  ^  and  payment  may  be  made 
in  hook  accounts  where  such  accounts  are  incident  to  the  business 
which  the  sharetaker  has  transferred  to  the  corporation.^  In  a 
proceeding  against  a  corporation  to  forfeit  its  charter  and  oust 
it  of  its  franchises  on  the  ground  that  the  provision  of  its  char- 
ter requiring  that  fifty  per  cent,  of  its  capital  stock  shall  be 
paid  in  money,  has  not  been  complied  with,  it  will  be  a  good 
defense  to  show  that,  at  the  time  when  the  corporation  com- 
menced operations,  it  possessed  property  such  as  it  required  to 
possess  and  use  in  the  prosecution  of  the  business  for  which  it 
was  created,  of  a  value  equal  to  fifty  per  cent,  of  its  capital 
stock  in  lawful  money. ^  *'  If,"  said  Bake  well,  J.,  "it  appeared 
that,  at  the  date  of  signing  the  articles,  the  stock  was  fully  paid 
up  as  to  fifty  per  cent.,  in  property  fully  worth  in  money  fifty 
per  cent,  of  the  stock,  the  object  of  the  provision  we  are  con- 
sidering seems  to  be  attained.  It  must  be  immaterial  to  the 
State,  and  to  the  public  dealing  with  the  corporation,  that  the 
money  is  not  actually  on  hand.  Money  is  a  mere  measure  of 
value.  The  corporation  is  not  bound  by  law  to  keep  fifty  per 
cent,  of  its  stock  on  hand  in  cash;  and,  if  the  directors  have 
that  sum  on  hand  when  the  articles  are  signed,  they  may  at  once 
purchase  goods  with  it.  If  it  clearly  appears  that  they  have  on 
hand  when  articles  are  signed,  or  immediately  after  the  certifi- 
cate of  incorporation  is  issued,  and  when  the  company  goes  to 

1  Phila.  &c.  R.  Co.  v.  Hickman,  S.)  542;  Phelan  u.  Hazard,  5  Dill.  (U. 
28  Pa.  St.  318;  Arapahoe  Cattle  «&  S.)  45.  Compare  Re  South  Mountain 
Land  Co.u.  Stevens,  13  Colo.  534;  s.  c.  &c.  Mining  Co.,  7  Sawy.  (U.  S.)  30. 
22  Pac.  Rep.  823;  28  Am.  &  Eng.  Corp.  3  Qurney  v.  Union  Transfer  &  S, 
Cas.  12;  Searight  v.  Payne,  6  Lea  Co.,  25  Jones  &  S.  (N.  Y.)  444;  s.  c. 
(Tenn.),   283;  Carr  v.   Le  Fevre,   27  29  N.  Y.  State  Rep.  274. 

Pa.  St.  413  (Land.).  *  State  ex  rel.  v.    Wood.,  13    Mo. 

2  Foreman  v.  Bigelow,  4  Cliff.  (U.      App.  l:5'J,  143. 
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work,  goods  with  which  money  to  the  amount  of  fifty  per  cent, 
of  their  stock  may  be  acquired,  there  seems  to  be  a  substantial 
compliance."  ^ 

§  1645.  Incorporating  a  Partnership  and  Transferring  its 
Property  in  Exchange  for  Shares.  — The  ordinary  way  of  reor- 
<ianiziug  a  partnership  in  the  form  of  a  corporutioa  is  to  organize 
the  corporation  in  form,  whereupon  the  partners  make  a  formal 
deed  of  the  partnership  to  the  corporation,  in  exchange  for  its 
shares,  which  are  distributed  among  them  according  to  their  re- 
spective holdings  in  the  partnership.  That  assets  of  the  partner- 
ships of  all  kinds  may  be  thus  turned  in  to  the  corporation  in 
payment  of  its  shares,  where  the  corporation  is  capable  of 
eno-ao-ino-  in  the  business  of  the  partnership,  and  is  not  disabled 
from  holding  the  property  which  the  partners  may  own,  is  a 
proposition  which  has  the  sanction  of  every-day  experience,  to 
say  the  least.  Thus,  it  has  been  held  that  a  corporation  which 
has  become  the  successor  of  a  partnership  to  which  the  corpora- 
tion is  indebted  for  the  business  that  it  purchased,  may  receive 
the  notes  of  the  co-partnership  which  one  of  its  stockholders 
holds,  in  payment  for  his  share  of  the  stock  of  the  company .^ 
Nor  is  there  any  difficulty,  in  theory  of  law,  in  the  way  of  the 
individual  partners  conveying  the  partnership  assets  to  the  cor- 
poration, although  they  may  be  the  sole  corporators  therein.  The 
corporation  being  an  artificial  being,  distinct  in  theory  of  law 
from  the  individuals  who  compose  it,  it  is  not  the  case  of  a  man 
trying  to  make  a  contract  with  himself.^ 

§  1646.  Payment  in  Services  at  LjCSS  than  Par  Value  of 
the  Shares.  —  The  same  principle  which  allows  payment  for 
sh  ires  to  be  made  in  property,  allows  it  to  be  made  in  labor, 
valuable  and  useful  to  the  corporation.*     But  the  same  limitation 

1  Ibid.  143.  purpose  of  entitling  the  shareholder 

-  Stoddard    v.    Shetucket  &c.  Co.,  to  participate  in  the  business  of  the 

34  Conn.  542.  corporation,  so  long  as  there  -was  an 

3  St.  Louis  &c.  R.   Co.   V.  Tiernan,  actual    consideration.       McComb     v. 

37  Kan.  606;  s.  c.  15  Pac.  Rep.  544.  Barcelona  Apartment  Asso.,  56   Hun 

*  See  a  learned  note  on  this  sub-  (N.  Y.),  644;  mem.;   s.  c.  31  N.  Y.  St. 

ject  in  19  Am.  &  Eng.  Corp.  Cas.  258.  Rep.  325;  McCorab  v.  Cordova  Apart- 

It  is  immaterial  Tvhether  payment  be  ment    Asso.    (Sup.    Ct.)    Id.   334;    66 

made  in  money  or  in  services,  for  the  Hun,  644  mem. 
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applies  which  has  been  pointed  out  in  respect  of  the  payment  of 
shares  in  property;  as  against  creditors  of  the  corporation  the 
transaction  will  be  deemed  no  more  than  payment  pro  ianto 
where  the  property  received  for  the  shares  is  knowingly  over- 
valued,^ or  what  is  the  same  thing,  where  the  shares  are  issued 
at  less  than  their  par  value. ^  "  The  directors  have  no  more 
right  to  accept  property  worth  manifestly  less  than  the  face- 
vahie  of  the  stock,  than  they  have  to  take  depreciated  or  coun- 
terfeit currency  as  an  equivalent  on  the  same  face-value.  These 
principles  are  alike  applicable  to  the  purchase  of  services  with 
an  issue  of  stock.  Many  cases  are  reported  in  which  share- 
holders held  '  full-paid  '  stock,  but,  because  the  corporation  had 
received  no  valuable  or  lawful  consideration  for  the  issue,  the 
owner  was  held,  in  favor  of  creditors,  to  all  the  responsibilit}'-  of 
a  subscriber  who  is  in  arrear  for  unpaid  stock.  There  is  no 
reason  why  a  like  rule  should  not  be  applied,  according  to  cir- 
cumstances, to  the  case  of  a  gross  disproportion  between  the 
face- value  of  the  stock  and  the  consideration  paid  for  it."  ^ 

§  1647.  Illustration.  —  Accordingly  where  the  president  of  a  cor- 
poration made  a  demand  against  the  corporation  for  compensation  for 
his  services  to  the  extent  of  S2,500,  and  it  was  conceded  by  the  directors 
of  the  corporation  that  his  services  were  of  this  value,  and  the  stock  of 
the  corporation  being  at  that  time  of  the  market  value  of  but  25  cents 
in  the  dollar,  they  issued  to  him  two  hundred  shares  of  the  aggregate 
par  value  of  ten  thousand  dollars,  but  of  the  real  market  value  of  twenty- 
five  hundred  dollars  in  payment  of  his  compensation  ;  it  was  held  that 
such  shares  were  not  in  law  to  be  deemed  paid  up  shares,  although  they 
purported  to  be  such  upon  their  face,  and  were  so  issued  to  him,  but 
that  they  were  paid  up  to  the  extent  of  twenty-five  per  centum  of  their 
face  value  and  no  more  ;  and  accordinglj^,  the  corporation  becoming  sub- 
sequently insolvent  and  dissolved,  a  creditor  could  maintain  an  action 
against  such  shareholder  in  respect  of  the  unpaid  balance  on  the  shares 
so  received  by  him.* 

§  1648.  Pajnnent  in  Newspaper  Putiing  and  Advertising.  —  It 

has  been  held  that  if  the  corporation  is  about  to  undertake  a  great  public 
enterprise,  such  as  the  spanning  of  the  Mississippi  river  with  a  bridge 

^  Ante,  §  1616,  et  seq.  ^  Chouteau  v.    Dean,   7   Mo.    App. 

2  Ante,  2  1563,  et  seq.  210,  215,  opinion  by  Lewis,  P,  J. 

^  Chouteau  v.  Dean,  7  Mo.  App.  214. 
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costing  several  millions  of  dollars,  and  desires  to  have  the  public  mind 
awakened  and  informed  touching  the  magnitude  and  importance  of  the 
undertaking  and  the  prospective  benefits  to  be  derived  from  its  being 
carried  into  successful  execution,  it  will  be  competent  for  the  corpora- 
tion to  make  an  agreement  with  the  proprietors  of  a  great  newspaper  to 
deliver  to  them  a  certain  number  of  the  paid-up  shares  of  the  corpora- 
tion in  a  lump,  in  consideration  of  the  paper  supporting  the  enterprise 
by  way  of  advertising  and  editorial  commendation.     The  court,  in  so 
holding,  reasoned  thus :   "  If  the  company  had  seen  fit  to  issue  circulars 
containing  facts,  statistics  and  arguments  in  favor  and  furtherance  of 
the  enterprise,  no  doubt,  it  seems,  could  have  arisen  as  to  the  lawful- 
ness of  such  a  method  of  making  known  the  objects  and  benefits  of  the 
contemplated  undertaking.     If  such  a  method  be  considered  lawful,  the 
disbursement  of  the  funds  necessary  to  pay  therefor  would  seem  to 
follow  as  an  unavoidable  consequence.     But  such  a  method  of  com- 
munication would,  though  lawful,  have  been  unusual,  while  that  em- 
ployed was  not  only  usual,  but,  it  would  seem,  the  most  practical  and 
satisfactory  one  for  communicating  with  the  public.     It  is  true  that  the 
contract  made  with  the  proprietors  of  the  Republican  may  be  termed, 
in  colloquial  language,  '  a  lumping  bargain,'  but  it  is  not  easy  to  see 
how  a  contract  more  definite  and  particular  in  its  terms  could  well  have 
been  made.     Nothing  is  more  customary  than  for  a  client  to  contract 
with  his  attorney  to  give  him  such  a  sura  in  gross  for  his  services  to  be 
rendered  in  a  particular  case  or  during  a  certain  period  of  time.     Noth- 
ing is  more  customary  than  for  a  railroad  corporation  to  make  an  agi-ee- 
ment  with  a  contractor  for  digging  a  cut  or  making  a  fill,  agreeing  to 
remunerate  him  therefor  with  a  sum  in  gross.     If  such  bargains  are  to 
stand,  it  is  difficult  to  see  how  the  one  now  under  consideration,  though 
occupying  the  same  footing,  should  be  seriously  called  in  question." 
It  was  therefore  held  that  the  proprietor  of  the  newspaper  to  whom  the 
corporation  had  issued  this  paid  up  stock  for  such  services  could  not 
be  made  liable  to  a  creditor  after  the  corporation  had  become,  notwith- 
standing the  energetic  puffing,  insolvent,  on  the  theory  that  he  had 
received  his  shares  without  paying  for  them."  • 

§  1649.  Continued  — No  Objection  that  Editorials  were 
Published  Gratuitously. —  It  was  no  objection  to  the  payment  of 
such  shares  to  the  extent  before  approved,  in  newspaper  advertising,  in 
the  way  of  publishing  statistical  matter,  etc.,  that  at  the  same  time  the 
proprietors  of  the  paper  printed  in  the  paper  editorials  favoring  the 
work  without  making  any  charge  therefor.     "It   would  seem,"    said 

1  Liebke  v.  Knapp,  79  Mo.  22;  s.  c.  49  Am.  Rep.  212;  opinion  by  Sherwood,  J. 
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Sherwood,  J.,  "that  the  position  of  the  plaintiff  goes  so  far  as  this: 
that  if  the  editors  and  proprietors  of  a  newspaper,  honestly  and  in 
good  faith,  favor  and  support  editorially  the  prosecution  of  a  great  pub- 
lic work  eminently  beneficial  to  the  people  of  the  immediate  vicinity, 
and  indeed  of  the  whole  country,  a  work  pre\dously  sanctioned  by  gov- 
ernment authority,— that  this  ought  to,  and  does  render  void  any  contract 
for  remuneration  for  the  publication  in  their  paper  of  such  articles  as 
reading  matter  which  tend  to  further  and  foster  that  work.  Such  a  posi- 
tion we  regard  as  wholly  untenable,  and  these  are  our  reasons  therefor."  i 

§  1650.  In  Case  of  Insurance  Companies,  Payment  by  Com- 
missions on  Business. — Insurance  companies,  in  order  to  dispose 
of  their  shares,  have  frequently  resorted  to  the  device  of  appointing 
local  agents  on  condition  that  they  would  take  a  certain  number  of 
shares,  to  be  paid  for  in  commissions  on  the  business  done  for  the 
company  by  them.  These  agreements  have  generally  been  held  col- 
lateral to  an  absolute  contract  to  take  shares,  and  the  subscribers  have 
been  put  upon  the  list  of  contributories.^ 

§  1651.  Payment  by  Serving  as  Director  and  Giving^  the  Cor- 
poration One's    Business.  —  The  president  of   a  national  bank  in- 
formed a  person  who  was  a  partner  in  a  mercantile  house  that  the  bank 
was  about  to  be  reorganized,  and  that  if  he  would  act  as  a  director,  and 
if   his  firm  would  continue  to  give  the  bank  their  business  and  to  use 
their  influence  in  its  behalf,  they  would  give  him  ten  shares  of   stock, 
which,  by  the  national  banking  act,^  were  necessary  to  qualify  a  person 
to  act  as  director.     The  person  to  whom  this  proposition  was  made  ac- 
ceded to  it,  was  elected  and  served  as  a  director,  and  bis  firm  continued 
to  give  the  bank  their  business  until  it  became  insolvent.     Down  to  this 
time   the  person   with  whom   this  arrangement  was  made   had  never 
demanded  or  received  his  certificates  of  stock,  but  he  now  made  a  de- 
mand upon  the  bank  for  them,  and  the  officers  refused  to  deliver  them. 
Thereupon  he  brought  an  action  against  the  bank  for  the  conversion  of 
the  stock.     It  was  held  that  the  agreement  to  give  the  stock  to  the 
plaintiff  was  valid,  supported  by  a   sufficient  consideration,  made  by 
the  plaintiff  with  the  president  professing  to  act  for  the  bank,  and,  so 
far  as  appeared,  ratified  by  the  bank  by  receiving  the  benefits  derived 
from  it.     The  action  might  therefore  be  maintained.'* 

1  See  Liebke  v.  Knapp.  79   Mo.   22,  ^  Rev.  Stat.  U.  S.,  §  5146. 

29;  s.  c.  49  Am.  Rep.  212.  "  Rich  v.   State  Nat.  Bank,  7  Neb. 

2  Thompson's  Case,  4  De   G.  J.  &      201;  s.   c.  29    Am.   Rep.  382;    2   Nat. 
S.  749;  s.  c.  34  L.  J.  (Ch.)  525;  Bridg-      Bank  Cas.  284. 

er'sCase,  L.  R.  9  Eq.  74. 
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§  1652.  Issuing  Shares  to  Officers  in  Payment  of  Sal- 
aries.—  Whether  a  corporation  can  issue  its  shares  to  its  offi- 
cers inpayment  of  their  salaries,  or  as  compensation  for  special 
services,  depends  primarily  on  the  question  whether  the  direct- 
ors have  the  power  to  make  compensation  for  the  services  at  all. 
We  shall  hereafter  see  ^  that  unless  there  is  a  statute,  and  by- 
law made  by  the  corporation  at  large,  or  with  an  authorization 
by  the  stockholders,  directors  cannot  recover  of  the  corporation 
compensation  for  their  services  as  directors  on  the  theory  of  an 
implied  promise,  nor  vote  themselves  compensation  out  of  its 
assets,  especially  after  the  rendition  of  the  services.  We  shall 
see  that  the  same  rule  applies  to  services  rendered  by  directors 
in  various  official  positions  in  the  corporation,  such  as  president, 
secretary,  treasurer,  member  of  the  executive  committee,  etc., 
on  the  theory  that  these  services  may  fairly  be  regarded 
as  incident  to  the  office  of  director;  though  a  different 
rule  applies  in  the  case  of  the  rendition  by  a  director  of 
services  which  are  clearly  outside  the  scope  of  his  duties  as 
director.  When,  subject  to  the  operation  of  this  restriction, 
the  directors  vote  compensation  to  a  corporate  officer,  or 
to  one  of  their  number,  a  valid  indebtedness  of  the  corpora- 
tion to  such  person  is  established,  and,  on  principles  already 
stated, 2  this  may  be  paid  for  by  issuing  shares  of  the  com- 
pany, provided  there  are  unissued  shares  which  may  be  so 
used.^ 

§  1653.  Miscellaneous  Considerations  as  to  Payment  in 
Services.  —  It  has  been  held  that,  under  a  contract  to  do  work 
for  a  corporation,  and  receive  payment  in  stock,  an  action  will 

1  Post,  §4380,e«  seq.  **  labor  and    expense  in    organizing 

2  Ante,  I  1606  et  seq.  and   obtaining   valuable  franchises," 

3  For  a  case  where  the  stockhold-  where  the  transaction  was  regarded 
ers  of  a  corporation  issued  to  them-  as  sufficiently  free  from  the  appear- 
selves  shares  of  the  par  value  of  .$25  ance  of  fraud  as  to  entitle  the  officers 
per  share,  "  in  consideration  of  val-  to  a  mandamus  to  compel  the  issuing 
uable  services,  and  in  further  consid-  to  them  of  the  shares,  — see  State  v. 
eration  of  the  sum  of  $8.33  per  share,  Timken,  48  N.  J.  L.  87;  s.  c.  2  Atl.  783; 
to  be  paid  by  them,"  and  where  they  4  East,  89;  sub  nom.  Morton  v.  Tim- 
also  resolved  to  issue  shares  to  certain  ken,  2  Cent.  Rep.  212. 

officers  of  the  corporation  for  their 
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lie,  after  performance,  to  recover  the  balance  due,  without  proof 
of  demand  of  the  stock. ^ 

§  1654.  Payment  in  Securities  Other  tlian  Money.  —  Let  us 
next  consider  the  question  under  what  circumstances  payment 
may  be  made  in  securities  other  than  money.  Every  subscrip- 
tion to  the  capital  stock  of  a  corporation  creates  a  debt  on  the 
part  of  the  subscriber  to  the  corporation,  except  as  to  so  much 
thereof  as  is  paid  at  the  time  when  the  subscription  is  made. 
There  is,  of  course,  no  rule  of  law  or  of  public  policy  which 
prevents  the  corporation  from  accepting  collateral  security  for 
such  a  debt ;  and  a  subscription  which  might  well  be  rejected 
owing  to  the  doubtful  solvency  of  tlie  subscriber,  would  properly 
be  accepted  on  his  giving  such  security.  Accordingly,  a  bank 
formed  under  the  New  York  banking  law  of  1838  might  take  a 
mortgage  to  secure  the  payment  of  a  subscription  to  its  capital 
stock ;  2  and  a  stockholder  in  an  Alabama  banking  corporation 
misht  make  a  mortgage  of  slaves  to  the  bank  for  the  same  pur- 
pose."^  Under  a  power  to  open  books  of  subscription  and  in  the  ab- 
sence of  any  restriction,  etc.,  a  railroad  corporation  may  lawfully 
take  a  bond  and  mortgage  in  payment  of  a  subscription  to  its  capi- 
tal stock.*  Nor  does  a  provision  in  the  charter  of  such  corporation, 
authorizing  the  directors  to  require  payment  on  subscriptions  to 
its  capital  stock,  at  such  times,  and  in  such  proportion,  not  ex- 
ceeding twenty-five  per  cent,  at  any  one  installment,  and  under 
such  conditions  as  they  shall  deem  fit,  by  implication,  prohibit 
the  company  from  taking  such  bond  and  mortgage.^  Nor  does 
the  fact  that  the  securities  turn  out  to  be  of  no  value  invalidate 
the  certificates  issued  and  delivered,  in  the  absence  of  fraud,^  — 

1  Hallihan  ».  Corporation  of  Wash-  •*  "Western  Bank  v.  Tallraan,  17  Wis. 
ington,  4  Cranch.  C.  Ct.  (U.  S.)  304.  530;  Lyon  v.  E wings,  17  Wis.  61; 
Construction  of  a  contract  of  sub-  Andrews  v.  Hart,  17  Wis.  297;  Clark 
scription  to  the  stock  of  a  railroad  xt.  Farmington,  11  Wis.  306. 
company  payable  by  taking  and  per-  *  Western  Banku.  Tallman,  17  Wis. 
forming  contracts  for  earthwork  "  by  530. 

bidding   for  the  same  at  public  let-  ^  protection  Life  Ins.  Co.  v.  Osgood, 

ting,"  —  see  Epps  v.  Mississippi  &c.  93  IlL  69.     Where  certain  road  stock, 

R.  Co.,  35  Ala.  33.  belonging  to  persons  constituting  a 

2  Valk  V.   Crandall,    1    Sandf.    Ch.  company  for  the  running  of  a  bank, 
(N.  Y.)  179.  was  received  from  such  persons  as  so 

3  Governor  ».  Baker,  14  Ala.  652.  much  cash  in  payment  of  their  sub- 
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provided,  of  course,  they  are  taken  in  payment^  and  not  as  col- 
lateral merely. 

§  1655.  Payment  or  Collateral  Security?  —  Whether  the 
execution  of  a  note  and  a  mortgage  securing  the  same  is  to  be 
regarded  as  a  payment  of  the  subscription,  or  as  collateral  secur- 
ity merely,  must  depend  upon  the  intention  of  the  parties  to  the 
contract,  as  in  any  other  case  where thequestionof  payment  arises. 1 
Where  the  evidence  of  such  intention  rests  only  in  the  writ- 
ings which  have  passed  between  the  parties  (which  is  general Ij^ 
the  case),  the  courts  must  decide  it  as  a  question  of  interpreta- 
tion^ and  not  submit  it  to  a  jury.^  So  deciding  it,  the  Supreme 
Court  of  Ohio  have  held,  construing  a  statute,  where  the  ques- 
tion arose  in  respect  of  a  life  insurance  company,  that  the  effect 
of  executing  a  note  and  mortgage  in  settlement  of  a  stock  sub- 
scription was  a  payment  for  the  stock  and  a  re-investment  of  the 
money  by  the  corporation.  The  liability  of  the  stockholder  on 
the  note  and  mortgage  was  no  less  than  that  of  any  other  bor- 
rower; nor  did  his  rights  as  a  stockholder  stand  on  any  better 
footino-  than  those  who  i)aid  for  their  stock,  but  borrowed 
nothino-  from  the  company.^  The  Supreme  Court  of  Indiana 
took  a  similar  view  of  a  transaction  in  which  a  person  subscribed 
to  the  endowment  fund  of  a  university,  with  a  right  to  six  per 
cent,  interest  on  his  stock.  It  was  held  that  the  amount  re- 
tained, for  which  the  bond  was  given,  was  in  the  nature  of  a 
loan  and  that  a  failure  to  pay  the  interest  was  not  a  failure 
of  the  consideration  of  the  bond.*  But  another  court  has 
regarded  a  subscription  to  a  guarantee  fund  of  an  insolvent 
insurance  company,  secured  by  a  transfer  of  railroad  stocks,  not 
a  payment,  but  merely  an  obligation  to  pay  in  money  in  case 
the  contingency    should  arise  which   required  payment,  which 

scriptions,  on  the  incorporation  of  the  Bank  of  Alexandria,  7  Wheat.  (U.  S.) 

company,  and  the  certificates  of  stock  555. 

in  such  corporation  showed  that  they  ^  1  Thomp.  Trials,  §  1254;  Schilling 

represented  equal  shares  of  the  whole  v.  Durst,  42  Pa.  St.  126. 

capital,  comprehending  road  stock  and  2  i  xhomp.  Trials,  §   1065e«seg. 

the  cash  paid  in,  such  road  stock  be-  3  Union  Central  Life    Ins.   Co.    v. 

came  the  property  of  the  corporation,  Curtis,  35  Ohio  St.  343. 

and  all  individual  property  in  such  *  Hazelett  v.  Butler  University,  84 

stock  was  lost.     Holbrook  v.   Union  Ind.  230. 
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obligation  was  merely  secured  by  the  transfer  of  the  col- 
laterals.^ 

§  1656.  Payment  in  Certified  Checks.  —  On  principles 
already  considered,^  a  statutory  requirement  that  subscriptions  to 
capital  stock  shall  be  paid  in  cash  is  met  by  a  payment  by  a  cer- 
tified check  on  a  national  bank,  wherein  the  drawer  has  funds 
sufficient  to  meet  it.^ 

§  1657.   Validity  of  Payment  by  Giving  Promissory  Note.  — 

The  subscriber  does  not,  of  course,  pay  for  his  shares  by  merely 
giving  his  wvhien  pro77iise  to  pay,  e.  g.,  his  promissory  note, — 
at  least  unless  such  be  the  agreement  and  intention  of  the  parties, 
and  then  the  question  would  arise  as  to  the  power  of  the  direct- 
ors or  managers  of  the  corporation  to  make  such  an  agreement.* 
Under  a  consitutional  provision^  which  forbids  the  issue  of  stock 
by  a  corporation  except  for  money  paid,  labor  done,  or  property 
actually  received,  a  note  given  to  a  banking  corporation 
in  payment  of  a  subscri[)tion  to  stock  is  not  void  as  against 
public  policy,  even  though  it  could  not  be  treated  as  part  of  the 
paid  up  capital.  When,  therefore,  the  subscriber  delivered  his 
note  to  the  corporation  in  settlement  of  the  first  assessment  and 
indorsed  and  delivered  back  the  certificate  of  stock  which  he  had 
received  therefor,  it  was  held  that  the  corporation  couUl  recover 
on  the  note.^  It  is  certainly  a  sound  view  that  the  subscriber 
cannot  set  up  the  invalidity  of  the  contract  and  thus  take  advan- 

1  Russell  V.  Bristol,  50  Conn.    221.  lor,  30  Mo.  263;  s.  c.  77  Am.  Dec.  611. 

2  Aiite  §  1221,  et  seq.  But  -whether  the  accepting  of  the  note 

3  Re  Staten  Island  Rapid  Transit  R.  of  a  third  person  from  the  debtor  is 
Co.,  37  Hun  (N.  Y.),  422.  payment  presents  a  closer  question, 

*  Leighty  v.  Susquehanna  &c.  Co,,  as  to  which  see  Tobey  v.  Barber,  £ 

U  Serg.  &  R.  (Pa.)  434.     Thatadebtor  Johus.  (N.   Y.)    68;  s.  c.  4  Am.  Dec. 

does  not  pay  a  debt  by  giving  his  oion  326;  Appleton  v.  Kennon,  19  Mo.  641; 

promissory  note  in  payment  has  been  Leabo  v.  Goode,  67  Mo.  126;  Riggs  v. 

often  held.     Selby  v.  McCuUough,  26  Goodrich,    74    Mo.    112;    O'Brien  v. 

Mo.  App.  72;  Leabo  v.  Goode,  67  Mo.  Jones,  38  Mo.  App.  90.     See  ante,  §§ 

126;   Riggs  V.  Goodrich,  74  Mo.  112;  1219,  1220. 
Commiskey  v.  McPike,  20  Mo.  App.  ^  Const.  Cal.  Art.  12,  §  11. 

82;  Steamboat  v.  Hammond,  9  Mo.  59;  c  p^c.  Trust  Co.  v.  Dorsey,  72  Cal. 

8.  c.  43  Am.  Dec.  536;  Citizens'  Bank  56;  s.  c.  12  Pac.  Rep.  49;  13  Pac.  Rep. 

V.    Parson,    32  Mo.    101;    Howard  v.  148. 
Jones,  33  Mo.  583;  McMurray  v.  Tay- 
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tao^e  of  his  own  wrong  ;  for  behind  hid  promissory  note  stands 
his  contract  of  subscription  and  his  general  obligation  to  keep 
faith  according  to  his  contract  of  subscription.^  It  is  therefore 
unnecessary,  in  order  to  hold  the  subscriber  in  such  a  case  liable 
on  his  note,  to  resort  to  the  weak  and  fanciful  reason  of  an  early 
court  that,  although  the  contract  of  subscription  was  void,  since 
the  commissioners  had  power  only  to  receive  subscriptions  in  cash, 
yet  the  note  would  be  regarded  as  having  been  given  for  the 
purchase  of  so  much  stock,  and  hence  binding.-  A  bolder  and 
more  sensible  view,  taken  in  the  case  of  a  railroad  company,  was 
that,  by  virtue  of  the  inherent  powers  of  such  companies  to  take 
and  negotiate  promissory  notes  in  the  ordinary  course  of  their 
business,  a  promissory  note  may  be  received  in  payment  of 
subscriptions  to  their  capital  stock. ^ 

§  1658.  Effect  of  Such  Payment  or  Settlement. —  Where  the 
subscriber  gives  his  note  in  settlement  of  his  subscription,  and 
stock  is  issued  to  him  therefor  as  fully  paid  up,  the  note  is  of 
course  supported  by  a  valuable  consideration.*  Such  notes 
form,  of  course,  a  part  of  the  assets  of  the  corporation,  and,  as 
such,  are  a  trust  fund  for  its  creditors.  For  instance,  certain 
stockholders  subscribed  for  their  stock  in  an  insurance  com- 
pany ;  they  paid  twenty  per  cent,  in  cash,  and  gave  their  notes  to 
the  company  for  the  balance,  without  interest,  payable  upon 
demand  when  needed  to  pay  losses.  Dividends,  from  time  to 
time  declared  by  the  company,  were  applied  upon  these  notes, 
until,  at  the  time  of  the  great  Chicago  fire,  October  9,  1871, 
only  thirty-five  per  cent,  remained  unpaid  on  such  notes.  After 
the  fire,  the  company  becoming  insolvent,  each  of  these  stock- 
holders purchased  policies  from  other  persons,  procured  their 
adjustment  by  the  company,  taking  certificates  of  loss  for  the 
amount,  which  certificates  they  then  surrendered  to  the  treasurer 
at  par,  in  payment  of  their  stock  notes.     In  an  action  against  such 

1  Ante,  §  1220.  stock  subscription  is  valid  even  in  the 

2  Hayne  v.  Beauchamp,  5  Smed.  &  hands  of  a  corporation,  was  asserted 
M.    (Miss.)  515.  in  Magee  v.  Badger,  30  Barb.  (N.  Y.) 

3  Goodrich  v.  Reynolds,  31  111.  490 ;  24G. 

8.  c.   83  Am.  Dec.  240.     That  a  note  ■*  Alexander  v.  Homer,  1  McCrary 

given  to  a  corporation  in  payment  of  a      (U.  S.),  641. 
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stockholders  by  the  assignee  of  the  company,  it  was  held  that 
these  stock  notes  were  a  part  of  the  capital  stock  of  the  com- 
pany, and  as  such  were  a  trust  fund  for  the  creditors ;  that  they 
were  in  effect  cash,  which  should  have  been  paid  in  money  into 
the  treasury  of  the  company  for  distribution  among  its  cred- 
itors; that  the  notes  were  withdrawn  from  the  treasury  of  the 
company  by  collusion  with  its  officers ;  that  the  surrender  of  the 
certificates  of  losses  to  the  treasurer  at  par,  in  payment  of  the  stock 
notes,  and  their  transfer  to  the  stockholders  were  a  fraud,  such 
as  would  be  set  aside  by  the  court  without  special  reference  to 
the  provisions  of  the  bankrupt  law.  The  fact  that  some  of 
these  stockholders  were  also  officers  of  the  company  made  no 
difference,  and  those  also  who  were  only  stockholders  were  held 
equally  liable. ^  The  company  cannot,  it  would  seem,  retain  the 
note  and  sue  the  shareholder  for  original  assessments,  but  its 
remedy  is  upon  the  note;  and  it  has  been  held  that  a  subscriber 
who  has  given  his  note  in  settlement  of  his  subscription,  is  not 
liable  for  assessments  on  the  stock,  where  the  certificates  have 
been  placed  in  escrow  in  the  hands  of  a  third  person  to  be  deliv- 
ered to  the  subscriber  when  the  note  is  paid,  where  the  note  has 
not  been  paid  nor  the  stock  transferred. ^  After  the  company 
has  exercised  its  right  to  foi-feit  the  stock  —  a  subject  hereafter 
considered^  —  by  reason  of  the  note  not  being  paid  at  maturity, 
it  cannot  maintain  an  action  upon  the  note,  since  it  cannot  have 
both  the  shares  themselves  and  what  the  subscriber  has  agreed 

1  Jenkins  v.   Armour,  6    Biss.  (U.  when    they  made  their  exchange    of 

S.)  312.     Upon  the  point    as  to    the  certiflcates  of  loss    for  their  notes, 

time  Tvhen  interest  should  begin  to  run  the  effect    was  the  same    as  though 

on  these  stock  notes,  whether  from  they    had    at    that    time   taken    and 

the  date  of  demand  by  the  assignee,  converted  the   amount  in  cash  from 

or  of  the  exchange  by  the  stockhold-  the    coffers    of    the    company ;    and 

ers,  of  the  certiflcates  of  loss  for  their  therefore  they  came  within  the    rule 

notes,  i^  was  held  that,  as  against  the  that  a  trustee  must  pay  interest  from 

company,  if  it  had  continued  solvent,  the     date    of    the     conversion,     and 

interest    would    only    run    from  the  judgment  was  rendered  in  each  case 

time    of  a  proper  demand;  but  that,  with  interest  at    six    per  cent,  from 

inasmuch  as  the  liability  of  the  stock-  date  of  the  withdrawal  of  the  stock 

holders    arose  from  their    own  acts,  notes.     Ibid. 

under  circumstances  where  they  were  ^  Cormac  v.  Western  White  Bronze 

properly  chargeable  as  trustees  who  Co.,  77  Iowa,  32;  s.  c.   41  N.  W.  Rep. 

had    wrongfully    converted    to    their  480. 

own  use  the   assets  of  the  company,  ^  Post,  |  1792,  et  seq. 
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to  pay  for  them;  ^  nor  can  it,  after  such  a  forfeiture,  and 
especially  after  a  material  change  has  been  made  in  its  charter 
without  the  consent  of  the  subscriber,  by  transferring  the  note 
to  a  third  person,  confer  upon  him  a  right  of  action  against  the 
subscriber.^  But  where  the  note  has  been  assigned  in  good  faith 
before  maturity,  and  the  subscriber  pays  it  in  good  faith  to  the 
holder,  the  company  can  have  no  further  chiim  against  him, 
either  upon  the  note  or  on  the  original  contract  of  subscription.^ 

§  1659.  Such  Notes  When  Negotiable.  —  A  note  expressed 
to  be  "  for  value  received  in  certificate  of  stock  No.  650,  for 
ten  shares  of  the  capital  stock  of  the  State  Ins.  Co.,"  and  pay- 
able to  the  order  of  the  treasurer  "  in  installments  not  to  exceed 
ten  percent,  of  each  share,  at  thirt}^  days'  notice  of  calls  from  the 
board  of  directors,"  is  a  negotiable  promissory  note  within  the 
meaning  of  the  Missouri  Statute.^ 

§   1660.   How  far  Valid  in  the  Hands  of  Indorsees.  —  If  a 

note  o^iven  in  payment  for  stock  in  a  corporation  is  valid  in  the 
hands  of  the  company,  it  is,  of  course,  valid  in  the  hands  of  any 
person  to  whom  it  is  transferred  by  the  company  for  value,  wither 
without  notice  of  the  circumstances  under  which  it  was  made.*  If 
suck  a  note  is  in  form  negotiable,^  it  is,  of  course,  valid  in  the 
hands  of  an  indorsee  for  value  before  maturity  without  notice, 
unless  there  is  a  statutory  prohibition  which  goes  so  far  as  to 
invalidate  it  in  his  hands.'' 

1  Ashton  V.  Burbank,  2  Dill.  (U.  *  Magee  v.  Badger,  30  Barb.  (N. 
S.)  435.  Y-)  -^''*     A  second  note  given  by  such. 

2  Ibid.  Of  course  the  rule  would  a  subscriber,  in  settlement  of  an  action 
be  otherwise  in  case  the  note  is  brought  to  recover  the  amount  due 
transferred  before  maturity,  for  value  upon  the  original  note,  is  also  valid, 
and  without  notice  to  the  transferee  it  having  a  good  consideration  in  the 
of  the  circumstances  which  create  a  amount  due  upon  the  first.  Ibid. 
failure    of    consideration.     See    next  ^  Ante,  §  1G59. 

section.  ^  Alexander  v.  Homer,  1   McCrary 

3  Alexander  v.  Horner,  1  McCrary  (U.  S.),  641.  It  has  been  held  that  a 
(U.  S),  641.  note  given  to  a  corporation  for  stock 

4  Stillwell  V.  Craig,  58  Mo.  24 ;  see  is  valid  in  the  hands  of  an  indorsee 
also  Washington  Co.  Mut.  Ins.  Co.  v.  without  notice,  though  the  statute 
Miller,  26  Vt.  77;  President  &c.  v.  forbids  the  receiving  of  a  note  or  other 
Hurtin,  9  Johns.  (N.  Y.)  217;  s.  c.  6  evidence  of  debt  inpayment  of  any 
Am.  Dec.  273.  installment  actually  called  in  and  re- 
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§  1661.  Indorsee  entitled  to  Subrogation. — Where  the 
governing  statute  gives  the  corporation  a  lien  on  the  shares  for 
the  unpaid  balance  due  thereon,  and  a  subscriber  has  given  his 
note  with  an  indorser  in  settlement  of  his  subscription,  the 
indorser,  on  the  failure  of  the  maker  to  pay  the  note,  is  entitled 
to  have  the  stock  applied  in  his  exoneration.^ 


Article  IV.     New  Doctrine  that  a  Corporation  can  Give  away  its 

Unissued  Shares. 


Section 

1665.  Cases  denying    or  limiting    tlie 

foregoing  principle. 

1666.  New  doctrine  that  a  corporation 

can,  as  against  creditors,  give 
away  its  unissued  sliares, 
provided  they  are  worthless 
at  the  time. 

1667.  Continued:  doctrine  that  a  cor- 

poration can  issue  its  shares 
in  payment  of  labor  and 
materials  at  whatever  they 
may  be  worth  at  the  time. 

1668.  Comments  on  the  decision  so 

holding. 

1669.  Continued:    refusing    to  follow 

the  construction  put  by  the 
State  courts  upon  their  own 
statutes  of  incorporation. 


Section 

1670.  As  shown  in  the  Missouri  case 

of  Shickle  v.  "Watts. 

1671.  And  by  other  decisions  in  that 

State. 

1672.  Missouri  decisions  further  con- 

sidered. 

1673.  As  shown  by  a  decision  of  the 

Supreme  Court  of  Iowa. 

1674.  Statutory  exceptions  to  the  fore- 

going doctrine. 

1675.  View  that  rule  not  applicable 

to  subsequent  creditors  with 
notice. 

1676.  Nor  to  any  person  who  gives 

credit  with  knowledge  of 
the  manner  in  which  pay- 
ment has  been  made  or  se- 
cured. 


§  1665.  Cases  Denying  or  Liimiting  the  Foregoing  Prin- 
ciples.2  —  Cases  are  not  wanting  which  either  deny  entirely  or 
essentially  limit  the  principles  discussed  in  the  preceding  articles. 
It  has  been  held  in  a  circuit  court  of  the  United  States  that  a 
corporation  may  dispose  of  its  stock  for  less  than  its  face  value, 
and  that  the  transaction,  as  between  the  corporation  and  the 
purchaser,  will  be  valid,  unless  prohibited    by  statute.^     At  a 


quired  to  be  paid,  if  it  be  not  shown 
afllrmntively  that  the  note  was  given 
for  stock  called  in.  Wilmarth  v. 
Crawford,  10  Wend.  (N.  Y.)  341. 

1  Petersburg    Savings    &c.    Co.  v. 
Lumsden,  75  Va.  327. 
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3  Harrison  v.  Arkansas  Valley  Ry. 
Co.,  4  McCrary  (U.  S.),  264. 
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later  date,  the  Supreme  Court  of  the  United  States  let  itself  down 
to  the  view  that  an  ftctive  corporation  may,  even  as  against  its 
creditors,  for  the  purpose  of  paying  its  debts  and  obtaining 
money  for  the  successful  prosecution  of  its  business,  issue  new 
stock  and  sell  it  for  the  best  price  that  can  be  obtained.^  With- 
out accepting  this  principle,  or  conceding  that  the  corporation, 
which  is  a  trustee  both  for  its  shareholders  ^  and  for  its  credit- 
ors,^ cannot  undo  the  wrong,  we  can  easily  understand  that 
circumstances  may  exist  under  which  a  corporation  may  sell  its 
own  shares  at  their  market  value,  although  this  is  less  than  their 
par  value.  Thus,  a  corporation  may  lawfully  take  its  own  shares 
to  save  a  debt.  Suppose  it  does  so,  and  finds  itself  in  urgent 
need  of  the  very  money  which  should  have  been  paid  to  it  by  its 
debtor  instead  of  the  shares,  it  would  be  a  hard  and  perhaps  a 
mischievous  rule  that  would  prevent  it  from  reselling  the  shares 
at  their  market  value.  There  is  then  no  difficulty  in  concurring 
with  a  judicial  expression  in  New  York  to  the  effect  that  an 
agreement  by  a  corporation  to  sell  shares  of  its  own  stock  for 
less  than  par  is  not  void  when  it  does  not  appear  how  the  com- 
pany acquired  the  stock.*  But  a  decision  of  the  highest  court  of 
that  State  to  the  effect  that  a  railroad  corporation  may,  in  the 
absence  of  a  prohibitory  statute,  pay  for  the  construction  of  its 
road  in  its  shares  at  their  actual  value,  even  though  such  actual 
value  is  less  than  their  par  value,^  is  entirely  opposed  to  sound 
principle.  Nor  will  the  legal  profession  readily  concur  in  a  de- 
cision of  the  highest  Federal  tribunal,  which  sanctioned  the  issuinof 
by  a  railroad  company  of  its  unissued  shares  at  20  cents  on  the 
dollar  in  payment  of  a  debt,  and  which  in  its  reasoning  goes  to 
the  wild  length  of  holding  that  a  corporation  may,  so  far  as  the 
rights  of  its  creditors  are  concerned,  give  away  its  unissued 
shares,  provided  they  are  worthless  at  the  time.^  Another 
decision  of  the  same  court,  rendered  at  the  same  term,  sanctions 
the  same  principle,  and  holds  that  a  railroad  company  can  issue 
its  shares  to  a  contractor  as  a  bonus,  and  that,  the  company  sub- 

1  Handley  v.  Stntz,    139  U.  S.  417;  *  Otter  v.  Brcvoort  Petroleum  Co., 
s.  c.    35  L.   ed,  227;   11    Sup.  Ct.  Rep.      50  Barb.  (N.  Y.)  247. 

530;  9  Rail.  &  Corp.  L.  J.  362.  5  Van  Cott  v.  Van  Brunt,  82  N.  Y. 

2  Post,  §  248G.  535. 

3  Ante,  §  15G9  et  seq.  ^  Clark  v.  Beaver,  139  U.  S.  89,  112. 
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sequently  becoming  insolvent,  a  creditor  cannot  charge  the 
contractor  as  a  holder  of  unpaid  shares,  but  can  at  most  charge 
him  to  the  extent  of  their  market  value  at  the  time  when  he 
received  them  from  the  corporation,  which  market  value  the 
creditor  must  aver  and  prove.  ^ 

§  1666.  New  Doctrine  that  a  Corporation  can,  as  Against 
Creditors,  Give  away  its  Unissued  Shares,  Provided  They 
are  Worthless  at  the  Time.  — It  is  proposed  to  examine  these 
extraordinary  decisions  of  the  Supreme  Court  of  the  United 
States  more  at  length,  as  the  writer  believes  that,  while  not  pro- 
fessing to  do  so,  they  overturn  all  former  rulings  of  the  same 
court  in  respect  of  the  rights  of  the  creditors  of  corporations 
against  the  holders  of  unpaid  shares,  and  totally  obliterate  tlie 
doctrine  of  that  and  other  American  courts,  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  its  creditors.  In  the 
first  case,^  a  railroad  company  got  into  difficulties  with  the  usual 
questionable  practice  of  having  its  road  built  by  a  construction 
company  whose  president  was  also  the  president  of  the  railroad 
company  —  the  usual  Credit  Mobilier  incident  of  railroad  build- 
ino-.  There  had  also  been  an  overissue  of  its  bonds,  and  it 
was  practically  insolvent  and  could  not  pay  the  construction 
company.  So  it  concluded  to  settle  with  the  construction  com- 
pany by  issuing  its  stock  to  the  construction  company  for  what  it 
owed  it,  at  the  rate  of  twenty  cents  on  the  dollar.  This  stock 
was  issued  and  was  turned  over  by  the  railroad  company  through 
its  president,  Greene,  to  the  construction  company,  who  received 
it  through  its  president,  the  same  Greene,  and  Greene  received 
nine  hundred  and  ten  shares  as  his  portion.  No  other  payment 
on  these  shares  was  ever  made.  Greene  subsequently  died. 
Subsequently  one  Clark,  a  bondholder  of  the  railroad  company, 
recovered  a  judgment  on  his  bonds,  and  thereafter  brought  an 
action  against  the  administrator  of  Greene,  it  seems,  under  the 
terms  of  the  Iowa  statute,  in  the  Circuit  Court  of  the  United 
States  within  the  State  of  Iowa,  to  enforce  satisfaction  of  his 
iudsrment  out  of  what  was  due  from  the  estate  of  Greene,  as  an 
unpaid  balance  upon  the  shares  thus   received  by  Greene.     The 

1  Fogs  V.   Blair,  139  U.   S.  118;  s.  2  dark  v.    Beaver,    139  U.   S.  89; 

c.  11  Sup  Ct.  Rep.  476.  afl'g  s.  c.  31  Fed.  Rep.  670. 
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Circuit  Court  held  that  he  could  not  recover,  and  this  decision  is 
now  affirmed  by  the  Supreme  Court  of  the  United  States  upon 
error. 

§  1667.  Continued:  Doctrine  tliat  a  Corporation  Can  Issue 
its  Shares  in  Payment  of  Labor  and  3Iaterials  at  Whatever 
they  may  be  Worth  at  the  Time. —  Anotber  decision  of  the  Supreme 
Court  of  the  United  States  ah'eady  referred  to,^  must  be  quoted  as  lad- 
ing down  the  doctrine  that,  while  a  corporation  cannot  in  general  give 
away  its  unissued  shares,  or  issue  them  for  less  than  their  real  value,  yet 
it  may  issue  them,  in  payment  for  work  or  otherwise,  at  whatever  they 
are  actuaUy  worth  at  the  time :  that  is  to  say,  if  they  are  worth  onl}'' 
one  cent  on  the  dollar  at  the  time,  the  corporation  may  issue  one 
hundred  dollars  worth  of  its  shares  at  their  nominal  value,  for  one  dollar's 
worth  of  work.  Stripped  of  unnecessary  details,  the  case  was  that  a 
railroad  company,  being  indebted  to  the  plaintiff  b}^  judgment,  employed 
a  contractor  to  do  certain  grading,  under  a  contract  by  which  the  con- 
tractor was  to  receive  twelve  thousand  dollars  a  mile  for  the  grading, 
and  under  which  he  received,  in  addition,  eight  hundred  and  fifty 
thousand  dollars'  worth,  at  the  nominal  value,  of  the  shares  of  the  com- 
pany,—  all  of  this  for  grading  thirty-eight  miles  of  main  and  two  miles 
of  side-track  in  a  level  country.  Of  course,  after  such  a  financial 
transaction  the  railroad  company  became  insolvent.  The  contractor,  be- 
coming a  stockholder  to  this  extent,  no  doubt  acquired  such  an  influence 
in  its  board  of  directors  as  to  enable  him  to  make  it  insolvent.  How 
its  insolvency  came  about  does  not,  however,  appear  ;  but  the  plaintiff, 
finding  the  compau}'  insolvent  and  his  judgment  unpaid,  filed  a  bill  in 
equity  against  the  contractor  who  had  thus  become  a  stockholder,  to 
charge  him  in  respect  of  what  was  unpaid  on  his  shares.  In  this  bill 
the  plaintiff  charged  that  the  work  done  by  the  contractor  was  not 
worth  more  than  twelve  thousand  dollars  a  mile ;  that  the  mortgage 
bonds  issued  to  him  were  a  "full  and  adequate  consideration  for  the 
work  done,"  and  that  there  was  no  consideration  received  by  the  com- 
pany for  the  stock ;  in  short,  the  meaning  of  his  language  was  that  the 
company  had  given  away  the  stock  to  the  contractor,  and  he  charged 
that  it  was  fraudulently  done.  The  Supreme  Court  of  the  United 
States,  after  lading  down  the  usual  ground  that  stock  subscriptions 
constitute  a  trust  fund  for  creditors  which  cannot  be  given  away  or  dis- 
posed of  without  consideration  or  fraudulently  by  the  directors,  and  cor- 
rectly stating  that  this  is  the  law  of  Missouri  as  well  as  the  doctrine  of 
the  Supreme  Court  of  the  United  States,  proceed  to  say  —  the  italics 

1  Ante,  §  1665;  Fogg  v.  Blair,  139  U.  S.  118. 
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being  ours: — "  It  is  averred  iu  the  bill,  and  the  demm-rer  admitted, 
for  the  purposes  of  the  hearing  below,  that  full  and  adequate  compen- 
sation for  the  work  done  by  Blair  and  Ta3'lor  was  $12,000  per  mile  in 
the  company's  first  mortgage  bonds.  Assuming  this  to  be  true,  if  the 
stock  issued  to  Blair  and  Taylor  was  of  any  considerable  value  at  the 
time  they  received  it,  or  if  the  circumstances  attending  its  delivery  to 
them  indicated  bad  faith  upon  their  part  or  upon  the  part  of  the  corpo- 
ration, different  questions  would  arise  from  those  now  presented.  But 
the  bill  contains  no  allegation  whatever  as  to  the  real  or  market  value  of 
the  stock.  Tlie  court  cannot  say,  from  any  facts  set  forth  in  the  bill  as 
to  the  condition  of  the  railroads  in  question,  that  the  stock  when  delivered 
to  the  contractors  ivas  worth  par,  or  that  it  had  any  substantial  value.  If, 
tvhen  disposed  of  by  the  railroad  company,  it  was  ivithout  value,  no 
vjrong  loas  done  to  creditors  by  the  contract  made  loith  Blair  and  Taylor. 
If  the  plaintiff  expected  to  recover  in  this  suit  upon  the  ground  that 
the  stock  was  of  substantial  value,  it  was  incumbent  upon  him  to  dis- 
tinctly allege  facts  that  would  enable  the  court —  assuming  such  facts 
to  be  true  —  to  say  that  the  contract  between  the  railroad  company  and 
the  contractors  was  one  which,  in  the  Interest  of  creditors,  ought  to  be 
closely  scrutinized.  He  seems  to  have  caret ull}'"  avoided  making  any 
allegation  as  to  the  real  or  probable  value  of  the  stock,  and  to  have  sup- 
posed that  the  court,  in  the  absence  of  averment  or  pi'oof  to  the  con- 
trary, would  assume  that  it  was  worth  par,  or  had  substantial  value. 
As  he  impugned  the  good  faith  of  the  transaction  between  the  company 
and  the  contractors,  it  was  incumbent  upon  him  to  state  the  essential, 
ultimate  facts  upon  which  his  cause  of  action  rested,  and  not  content 
himself  with  charging,  generally,  that  what  was  done  was  '  colorable,' 
a  'fraud,'  a  'breach  of  trust,'  and  a  'scheme,'  by  which  Blair  and 
'J'aylor  were  to  get  the  stock  without  paying  for  it.  These  are  allega- 
tions of  legal  conclusions  merely,  which  a  demurrer  does  not  adrait.^ 
It  is  consistent  with  the  allegations  of  the  bill,  that  the  stock  was  abso- 
lutely without  value  when  issued  to  Blair,  and  up  to  the  time  when 
the  railroad  and  all  the  property  appurtenant  thereto  was  sold  under  the 
decree  of  foreclosure." 

§  1668.  Comments  on  this  Decision.  — This  decision  affirms  in 
a  previous  part  of  the  opinion,  the  familiar  doctrine  of  that  court,  and 
of  every  court  that  has  a  correct  understanding  of  this  subject,  that  a 
stock   subscription   must   be    paid   up  according  to  its  terms ;   but  it 

1  Citing  Dillon  v.  Barnard,  21  Wall.  pany   v.    Missouri    Pacific    Company, 

(U.   S.)  430,    437;    United  States    v.  115  U.  S.  687,  590;  Ford  v.  Peering, 

Ames,  99  U.  S.  35,  45;  Pullman  Cora-  1  Ves.  72,  77. 
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announces  the  doctrine  that  a  corporation  may  sell  its  stock  for  anything 
which  it  may  happen  to  be  worth  at  the  time,  or  even  give  it  away  if  it 
is  worthless,  and  that  the  creditors  cannot  complain  of  this,  if  their 
security  is  not  impaired.  The  contrary  has  been  held  in  many  cases, 
which  have  been  considered  elsewhere,  some  of  which  we  cite  again  in 
the  margin. 1  These  and  many  other  decisions  affirm,  as  an  elementary 
proposition  in  corporation  law,  that  when  a  corporation  issues  its^hares 
in  the  first  instance,  it  is  bound  to  get  their  par  value  in  money  or  in 
property,  in  money  or  in  money's  worth.  Though  such  a  result  was 
possibly  not  intended  by  the  court,  yet  this  decision  seems  to  involve 
a  total  denial  of  this  principle. 

§  1G69.  Continued:  Refusing  to  follow  the  Construction 
Put  by  the  Courts  upon  their  Oavu  Statutes  of  Incorpora- 
tion.—  The  most  regrettable  feature  of  these  decisions  is  that  they 
involve,  the  one  an  indirect,  and  the  other  a  direct  refusal  on  the  part 
of  the  Supreme  Court  of  the  United  States  to  follow  the  decisions  of  the 
Courts  of  the  States  in  which  these  controversies  arose,  which  decisions 
involve  the  construction  of  their  own  statutes  of  incorporation  in  the 
particulars  under  consideration.  The  case  last  spoken  of  ^  arose  with 
reference  to  a  railroad  corporation  created  and  existing  under  the 
statutes  of  the  State  of  Missouri  and  having  a  road  in  that  State.  The 
opinion  purports  to  follow  and  administer  the  law  of  that  State.  That 
it  is  directly  opposed  to  that  law,  as  settled  by  the  appellate  courts  of 
that  State,  every  well  informed  lawyer  in  that  State  knows.  This  is 
shown  by  the  following  statute  of  that  State :  "  The  stock  or  bonds  of  a 
corporation  shall  be  issued  only  for  money  paid,  labor  done,  or  money 
or  property  actually  received."  ^  If  the  decision  on  which  we  are  com- 
menting intends  to  draw  a  distinction  between  the  case  where  a  person 
subscribes  for  the  stock  and  where  it  is  sold  or  given  away  to  him  by  the 
corporation,  then  it  is  to  be  observed  that  this  distinction  has  been 
repudiated  by  the  Supreme  Court  of  Missouri  in  the  following  language : 
"  No  sound  distinction  can  be  taken  between  a  purchaser  of  and  a  sub- 
scriber for  stock,  and  the  authorities  generally  take  none."  ^  On  the 
same  page  of  the  opinion  the  Missouri  court  say:  "  The  gist  of  this 
proceeding,  and  of  plaintiff's  right  to  the  relief  they  seek,  consists  in 
this,  that  Watts  is  owner  and  holder  of  unpaid  stock  in  the  insolvent 

1  Chouteau  v.   Dean,    7   Mo.   App.  Frear  &c.  Co.,  97  111.  537:  s.  c.  37  Am 

210;  Kehlorv.  Laderaann,  11  Mo.  App.  Rep.  129. 

550;   Williams  v.  Evans,  87  Ala.  725;  2  pogg  v.  Blair,  139  U.  S.  118. 

Sturges    V.   Stetson,  1  Biss.  (U.  S.)  s  r.    s.   Mo.    1889,  Sec.   2499';    Id. 

246;    Upton  V.  Jackson,  1  Flipp.  (U.  1879,  Sec.  727. 

S.)  413;  Union  Mutual  Life  Ins.  Co.  v.  *  Shiclile  v.  Watts,  94  Mo.  410,  419. 
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corporation.  This  causes  a  liability  to  attach  to  him  as  a  stockholder, 
and  it  is  quite  immaterial  whether  he  is  in  fact  a  subscriber  or  not.  The 
taking  of  certificates  of  stock  implies  a  promise  to  pay."  i  To  this  the 
court  cite  the  decision  of  the  Supreme  Court  of  the  United  States  in 
Webster  v.  Upton, ^  and  the  decision  of  the  St.  Louis  Court  of  Appeals 
in  Chouteau  v.  Dean.^ 

§  1670.  As  Shown  In  the  Missouri  Case  of  Schickle  v. 
"Watts.  —  In  the  Missouri  ease  of  Shickle  v.  Watts,'*  the  plaintiffs  were 
judgment  creditors  of  an  Illinois  corporation.  It  may  be  observed, 
parenthetically,  that  while  the  corporation  was  an  Illinois  corporation, 
the  law  of  Illinois  does  not  seem  to  have  been  specially  pleaded  or 
proved,  and  the  questions  were  determined  according  to  the  law  of 
Missouri  and  the  general  law.  But  we  do  not  understand  that  the  law 
of  Illinois  in  the  particular  under  consideration  is  different  from  the  law 
of  Missouri,  or  from  any  other  law  except  what  must  now  be  accepted 
as  the  law  of  the  Supreme  Court  of  the  United  States.  The  plaintiffs 
brought  a  bill  in  equity  against  a  Missouri  stockholder  of  this  Illinois 
corporation,  to  charge  him  in  respect  of  what  remained  unpaid  upon  his 
shares  for  the  purpose  of  satisfying  their  judgment.  He  was  the  owner 
of  twelve  hundred  shares  of  its  stock.  The  controlling  question  was 
whether  he  could  be  treated  as  holder  of  unpaid  stock  in  the  corpora- 
tion. The  facts  were,  that  in  1874  he  contracted  with  the  corporation 
for  the  erection  of  its  gas  works  in  East  St.  Louis,  Illinois.  For  this 
work  he  was  to  receive  |80,000.  Fifty  thousand  dollars  of  this  sum 
was  to  be  paid  him  in  the  mortgage  bonds  of  the  company,  secured  by 
a  first  lien  on  the  "works,  property,  and  franchises  of  the  corpora- 
tion; "  and  the  residue,  $30,000,  was  to  be  paid  in  cash.  Concerning 
the  cash  payment,  $30,000,  it  was  stipulated  that  $13,000  "  should  be 
payable  from  the  holders  of  the  original  $50,000  of  stock,  and  the  other 
$20,000  only  from  the  other  stock,  thereafter  to  be  disposed  of  by  the 
corporation."  And  it  was  further  stipulated,  "  that  if  the  corporation 
failed  to  dispose  of  sufficient  new  stock  to  realize,  from  an  equal 
assessment  upon  all  the  stock,  enough  to  pay  $20,000  when  so  due," 
then  the  defendant  should  "  receive,  in  lieu  of  said  $20,000,  cash 
stock  of  the  corporation  at  the  same  rate  as  other  stockholders  in  full 
compensation  for  his  dnes."'  He  built  the  gas  works  as  agreed,  and 
received  from  the  corporation  $40,000  in  its  bonds,  and  realized 
from  their  sale  over  $38,000.  The  $13,000  was  never  raised  by 
assessments   upon  the  $50,000  of  old  stock,  and  was  never  paid  to 

1  Ibid.  3  7  Mo.  App.  215. 

2  91  U.  S.  65.  ■•  94  Mo.  410. 
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him.  The  company  did  not  succeed  in  selling  any  of  the  new  stock, 
from  the  sale  of  which  the  $20,000  was  to  be  raised  and  paid  to  him. 
It  did  appear,  however,  that  at  various  times  the  corporation 
issued  to  him,  and  that  he  received  from  it  fifteen  hundred  shares 
of  what  was  termed  new  stock.  The  par  value  of  these  shares  was 
twenty-five  dollars  each,  so  that  their  aggregate  par  value  was  $37,500  ; 
he  sold  three  hundred  of  these  shares  and,  at  the  time  when  the  bill  in 
equity  was  filed,  he  was  the  owner  of  twelve  hundred  of  them.  No 
settlement  was  ever  made  between  him  and  the  corporation.  The 
court  found  as  a  fact  that  $50,000  was  a  reasonable  charge  for  the 
construction  of  the  gas  works,  including  a  fair  allowance  for  the  profit 
of  the  contractor.  The  contract  under  which  the  fifteen  hundred 
shares  were  issued  to  him  provided  that  they  should  be  issued  to  him 
"  at  the  same  rate  it  was  issued  to  the  other  stockholders."  He  did  not 
claim  that  it  was  issued  to  him  in  satisfaction  of  his  demand,  but  the 
account  between  him  and  the  company  remained  unadjusted.  The 
other  stockholders  obtained  their  certificates  of  stock  upon  payment  of 
$12.50  per  share.  The  court  said:  "It  results  from  this  that,  inas- 
much as,  between  Watts  and  the  company,  he  obtained  his  stock  at 
$12.50,  giving  the  company  credit  only  at  that  sum  per  share,  which  for 
the  fifteen  hundred  shares  would  amount  to  a  credit  of  $18,750,  paid 
to  him  with  stock  —  taking  this  as  the  proper  basis  of  computation, 
this  would  leave  him  still  liable  to  the  creditors  of  the  corporation  to 
the  amount  of  $15,000  on  the  twelve  hundred  shares  which  he  still 
retains.  Tliis  must  be  so,  if  it  be  true  that  notwithstanding  any 
understanding  or  agreement  between  the  defendant  and  other  share- 
holders and  the  corporation  that  they  were  not  to  be  assessed  any 
further  on  their  shares,  is  of  no  avail  as  against  corporate  creditors. 
And  this  seems  to  have  been  the  natui-e  of  the  agreement  between  the 
corporation  and  its  various  shareholders:  i.  e. ,  that  they  were  to  receive 
their  shares  on  paj'ment  of  fifty  per  cent,  of  their  par  value,  and  so  the 
court  below  has  found.  And  that  court  has  also  found  that  the  con- 
tract price  for  the  gas  works  built  was  some  seventy  per  cent,  beyond  a 
fair  and  reasonable  price,  and  that  the  sum  already  paid  on  account  of 
those  works  including  bonds  and  stock  amounts  to  $57,254,  or  about 
$7,254,  more  than  the  reasonable  value  of  such  works."  The  court,  as 
above  stated,  denied  the  distinction  between  a  case  where  one  becomes 
a  stockholder  by  subscription  and  by  purchase,  and  re-affirmed  the 
doctrine  that  the  stock  of  a  corporation  is  a  trust  fund  for  its  creditors, 
and  that  it  can  only  be  disposed  of  by  the  corporation  upon  recei\dng 
therefor  its  full  nominal  value  either  in  money  or  in  property  ;  and  the 
court  accordingly  affirmed  the  judgment,  holding  the  stockholder  liable. 
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The  court  among  other  things  said :  "Where  an  agreement  is  entered 
into  between  a  contractor  and  a  corporation,  whereby  the  former  is  to 
perform  work  for,  or  furnish  material  to,  the  latter,  and  to  take 
unpaid  stock  in  part  or  in  full  payment,  such  contractor,  whether  for 
labor  or  material,  can  only  charge  therefor  the  reasonable  market  value 
for  such  labor  or  material  thus  given  in  exchange  ;  and  that  all  agree- 
ments by  corporations  to  pay  more  than  such  reasonable  compensation 
will  be  disregarded  and  held  for  naught  by  the  courts  when  the  rights 
of  creditors  intervene."  ^ 

§  1671.  And  by  other  Decisions  in  that  State. — In  the  case 
referred  to  in  the  preceding  section  the  Supreme  Court  of  Missouri 
quote  to  tlie  last  proposition,  with  approval,  two  decisions  of  the  St. 
Louis  Court  of  Appeals, ^  where  it  is  laid  down  in  language  equally  as 
explicit.  Not  only  this  case,  but  the  two  cases  just  quoted,  are  expliciti}' 
opposed  to  the  present  holding  of  the  Supreme  Court  of  the  United 
States.  In  Chouteau  v.  Dean,^  ten  thousand  dollars  of  the  stock  of  a 
corporation  was  issued  to  an  officer  thereof  in  consideration  of  services 
rendered  by  him  of  the  value  of  twenty-five  hundred  dollars,  the  stocl' 
being  taken  at  its  market  value  of  twenty-five  per  cent.  The  court  held 
that  the  officer  nevertheless  became  liable  to  the  creditors  of  the 
corporation  to  the  extent  of  the  difference  between  the  A^alue  of 
his  services  and  the  par  value  of  the  stock.  This  decision  has  been 
quoted  and  followed  again  and  again  in  that  State.  The  court  said : 
"  It  is  settled  American  doctrine  that  every  corporation  holds  its  capital 
stock  as  a  trust  fund  for  the  benefit  of  its  creditors.  The  fund,  how- 
ever, does  not  exist  until  the  stock  is  issued  to  the  shareholders.  Up 
to  that  point  there  is  a  mere  possibility  or  privilege  of  creation  of  stock. 
When  a  share  is  issued,  if  the  price  be  paid  in  cash,  so  much  is  added 
to  the  working  capital,  thei'eby  enhancing  the  creditor's  security.  If 
the  price  be  not  paid,  the  purchaser's  indebtedness  may  be  looked  to 
for  the  like  effect.  In  either  case,  there  is  a  tangible  asset  to  which 
creditors  may  resort  under  the  forms  of  law.  The  directors,  who  may 
be  aptly  styled  the  trustees,  have  no  right  to  destroy  the  fund  by  giving 
away  the  stock,  or,  which  is  the  same  thing,  by  disposing  of  it  for  an 
insignificant  return.  Its  value  in  their  hands,  or  rather  the  value  of  the 
creative  privilege,  is  fixed  by  the  charter.  When  they  issue  stock  to  an 
individual  holder,  there  must  be  secured  to  the  corporation,  in  some 
shape,  an  equivalent  at  so  much  per  share,  in  accordance   with  the 

1  Shickle    v.   Watts,    94  Mo.    -tlO,      214;  Kehloru.  Lademann,  11  Mo,  App. 
417.  550. 

-'  Chouteau   v.   Dean,   7  Mo.    App.  ^  7  Mo.  App.  210. 
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fundamental  condition  of  the  privilege.  It  is  not  now  questioned  that 
a  corporation  may  issue  its  stocls:  by  way  of  payment  in  the  purchase  of 
property.  This  is  on  the  principle  that  there  is  no  need  for  the  round- 
about process  of  first  issuing  the  stock  for  money,  and  then  pa^'ing  the 
money  for  the  property.  But  it  is  necessary  that  the  property  so  taken 
be  considered  reasonably  worth  the  par  value  of  all  of  the  stock  paid 
for  it.  The  directors  have  no  more  right  to  accept  property  worth 
manifestly  less  than  the  face  value  of  the  stock,  than  they  have  to  take 
depreciated  or  counterfeit  currency  as  an  equivalent  on  the  same  face 
value.  These  principles  are  alike  applicable  to  the  purchase  of  services 
with  an  issue  of  stock.  Many  cases  are  reported  in  which  shareholders 
held  '  full  paid '  stock,  but,  because  the  corporation  had  received  no 
valuable  or  lawful  consideration  for  the  issue,  the  owner  was  held,  in 
favor  of  creditors,  to  all  the  responsibility  of  a  subscriber  who  is  in 
arrear  for  the  unpaid  stock.  There  is  no  reason  why  a  Bke  rule  should 
not  be  applied,  according  to  circumstances,  to  the  case  of  a  gross  dis- 
proportion between  the  face  value  of  the  stock  and  the  consideration 
paid  for  it."  ^ 

§  1672.  Missouri  Decisions  Further  Considered. — Equally 
emphatic  is  the  language  of  the  other  decision  of  the  St.  Louis  Court 
of  Api^eals  upon  which  the  Supreme  Court  of  Missouri  thus  set  its  seal  of 
approval.  In  that  case  the  transaction  was  in  substance  an  issue  of 
three  hundred  and  forty  shares  of  the  capital  stock  of  a  corporation. 
the  nominal  value  of  which  was  §34,000,  for  the  sum,  paid  by  the 
stockholder,  of  833,95.5.4.5.  And  the  court,  making  a  strict  application 
of  the  rule,  —  held  that  a  creditor  of  the  corporation  was  authorized  to 
charge  the  sharetaker  for  the  unpaid  balance,  although  it  was  only 
$44.55.  The  court  said:  "Between  the  corporation  and  the  stock- 
holder the  contract  may  be  effectual.  But  creditors  have  a  right  to 
claim  that,  for  every  share  issued  to  him,  the  stockholder  shall  render 
the  assets  its  par  equivalent,  in  money  or  in  property,  or  shall  be  re- 
sponsible to  the  creditors,  in  certain  contingencies,  for  whatever  may 
be  lacking  to  make  up  such  equivalent.  Where  property  is  taken  for 
the  stock,  it  must  be  at  a  fair  valuation.  Where  money  is  taken,  or  its 
equivalent,  in  the  discharge  of  a  debt,  it  must  be  on  the  basis  of  dollar 
for  dollar."  2  xhe  law  of  Missouri  on  this  subject  has  always  been 
administered  in  the  courts  of  that  State  in  such  a  way  that  no  manipu- 
lation on  the  part  of  the  corporate  managers  can  extricate  a  case  from 
this  salutary  rule.     In  a  leading  case,  where  certain  persons   became 

1  Chouteau  v.  Dean,  7    Mo.     App.  -  Kehlor  r.  Lademann,  11  Mo.  App. 

210,  214;  opinion  bv  Lewis,  P.J.  550,  555. 
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stockholders  of  a  corporation  with  the  understanding  that  the  calls  were 
not  to  exceed  a  certain  per  cent.,  and  afterwards  calls  were  made  in 
excess  of  that  amount,  and  to  compensate  the  stockholders  for  the  pay- 
ment of  this  excess  second  mortgage  bonds  were  issued  to  them,  they 
were  held  liable  to  the  creditors  of  the  corporation  as  for  unpaid  stock, 
to  the  extent  of  the  amount  realized  by  the  sale  of  these  bonds. ^  This 
decision  is  explicitly  opposed  to  the  decision  of  the  Supreme  Court  of 
the  United  States  on  which  we  are  commenting.  It  rests  upon  the 
principle  that  it  is  beyond  tlie  power  of  a  corporation  to  issue  its  shares 
at  less  than  their  par  or  nominal  value,  and  that  if  it  does  so,  and  is 
obliged  to  assess  its  shareholders  to  an  extent  beyond  the  amount  which 
was  agreed  to  be  the  limit  of  the  assessability  of  the  shares,  and  issues  its 
bonds  to  re-imburse  them,  they  must  account  for  what  they  have  re- 
ceived for  the  bonds.  It  involves  a  total  repudiation  of  the  doctrine  of 
"bonus  shares,"  or  that  a  corporation  can  under  any  circumstances 
give  away  its  potential  capital  stock,  in  whole  or  in  part.  The 
decision  of  the  Supreme  Court  of  Missouri,  cited  by  the  Supreme 
Court  of  the  United  States  in  the  case  on  which  we  are  commenting,  as 
evidence  of  the  law  of  Missouri,-  affords  no  support  to  the  conclusion 
at  which  the  Supreme  Court  of  the  United  States  arrive,  but  contains  a 
distinct  recognition  of  the  principle  that  corporate  shares  must  be  paid 
for  in  money  or  in  money's  worth.  What  the  Missouri  court  held  in  that 
case  was  that,  under  the  circumstances  surrounding  a  corporation  cre- 
ated for  carrying  out  the  great  public  enterprise,  the  spanning  of  the 
Mississippi  river  with  a  bridge,  it  was  competent  for  the  corporation  to 
issue  its  shares  to  the  extent  of  $25,000,  upon  a  contract  that  $5,000  of 
the  amount  should  be  paid  for  in  newspaper  advertising,  —  it  being  nec- 
essary to  resort  to  this  means  of  bringing  the  enterprise  to  the  attention 
of  the  public  in  order  that  it  might  be  made  to  succeed.  The  decision 
proceeds  upon  the  ground  that  such  an  engagement  is  not  opposed  to 
public  policy,  and  that  the  shares  were  in  fact  paid  for  in  money's 
worth.  2 

§  1673.  As  Shown  by  a  Decision  of  the  Supreme  Court  of 
Iowa.  —  In  the  other  decision  of  the  Supreme  Court  of  the  United 
States  before  referred  to  ^  the  Supreme  Court  of  Iowa  decided  the  con- 
trary in  a  case  involving  this  identical  transaction,  holding  that  one  who 
took  some  of  the  shares  of  a  corporation  under  the  circumstances  under 
which  Greene  took  them,  was  liable  to  pay  up  the  unpaid  balance  of 

1  Skrainka  ».  Allen,   7   Mo.    App.  2  Ljebke  t>.  Knapp,  79  Mo.  22;  «.  c. 

434;  affirmed  on  this  question,  76  Mo.       49  Am.  Rep.  212. 
384,  387.  2  Ante,  §§  1648,  1649. 

*  Ante,  §  1666. 
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eighty  per  cent,   for  the  benefit  of  creditors  of  the  corporation.^     The 
Supreme  Court  of   the  United  States  not  only  malce  the  extraordinary 
ruhng  above  stated,  but  they  decline  to  follow  the  State  court,  and  they 
decline  to  follow  it  on  the  general  and  loose  declaration  that  to  follow  it 
would  not  be  consistent  with  their  deliberate  judgment  "  upon  this  ques- 
tion of  general  law."     Now,  nothing  is  better  settled  than  that  the  ques- 
tion of   the  liability  of   shareholders  is  not  a  question  of  general  law. 2 
This  railroad  company  was  created  by  the  legislature  of  Iowa,  either 
under  a  special  charter  or  under  a  general  statute,  it  is  immaterial  which. 
All  its  powers  and  all  the  rights  of  its  shareholders,  and  all  their  im- 
munities, and  all  the  incidents  attaching  to  its  shares  are  deducible  from 
the  statute  law  of  the  State  of  Iowa.     It  is  perfectly  settled  that  if  a 
court  of  Illinois  or  a  court  of  Missouri  is  called  upon  to  deal  with  the 
liability  of  a  shareholder  of  a  corporation  created  and  existing  under 
the  laws  of  Iowa,  that  liability  will  be  determined  by  the  laws  of  Iowa. 
Upon  what  principle  can  the  Federal  courts  get  above  the  rule  which  ia 
binding  upon  the  State  courts?      In  the  case   of   Jaclcson  v.   Traer, 
already  mentioned,  which  opinion  we  have  taken  the  pains  to  re-read,  the 
Supreme  Court  of  Iowa — 'it  is  true  by  a  divided  court,  three  judges 
against  two  —  in  the  most  deliberate  manner,  hold  that  the  shareholders 
of  the  construction  comjDany  who  got  these  shares  at  twenty  cents  on  the 
dollar  are  obliged  to  pay  them  up  for  the  benefit  of  the  creditors  of  the 
railroad  company ;  and  they  place  their  holding  expressly  upon  the  stat- 
ute law  of  the  State  of  Iowa,  which  statutes  they  set  out  in  their  opinion. 
If  there  is  any  "  general  law  "  which  in  the  Federal  courts  can  override 
this  statute  law  of   Iowa,  we  want  to  know  what  "  general  law  "  it  is, 
and  what  is  the  source  of  it.     Certainly  the  statute  law  of  Iowa  is  super- 
ior to  the  common  law  of  Iowa ;  and  if  the  statute  law  of  Iowa  is  superior 
to  the  common  law  of  Iowa,  it  is  for  stronger  reasons  superior,  within 
the  State  of  Iowa,  to  the  common  law  of  any  other  sovereignty  or  juris- 
diction.    What  "  general  law,"  in  this  instance,  can  override  the  stat- 
ute law  of  Iowa?     Is  it  the  "  general  law  "  of  the  Uniled  States?     It 
has   no  general  law.     Is  it  the  general  law  of  England?     What  lawyer 
will  dream  of  such  a  thing?     Is  it  the  general  law  of  Illinois  or  Missouri 
or  Nebraska?     Must  such  a  question  be  put  to  law^^ers?     Then  it  must 
be  that  "  general  law,"  and  that  alone,  which  consists  of  the  reasoning 
of  the  justices  of  the  Supreme  Court  of  the  United  States.     The  point  is, 

1  Jackson  u.  Traer,  64  Iowa,  483;  s.  ».  McGroarty,  136  U.  S.  241;  follow- 
c.  52  Am.  Rep.  449.  See  also  Boulton  ing  on  a  similar  question  Rouse  v. 
&c.  Co.  V.  Mills,  78  Iowa,  460;  Tama  Mercliants'  Bank,  136  U.  S.  241,  "  as 
Co.  V.  Hopkins,  79  Iowa,  653.  decisive  of  tlie  law  of  Oliio  upon  this 

2  Ttie  Supreme  Court  of  the  United  subject." 
States  so  held  in  Smith  Purifier  Co. 
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from  what  source  does  the  Supreme  Court  of  the  United  States  get  its 
jurisdiction  to  override  a  decision  of  the  Supreme  Com-t  of  Iowa  in  the 
interpretation  and  application  of  its  own  statute  law,  that  law  not  being 
opposed  to  the  Federal  constitution  or  to  any  Federal  statute  or  treat}^  ? 
If  this  decision  is  correct,  then  we  have  the  spectacle  of  two  kinds  of  law 
in  the  same  State,  whenever  the  State  and  the  Federal  tribunals  differ  in 
their  conclusions  ;  and  not  only  this  but  two  kinds  of  law  in  the  inter- 
pretation of  local  statutes  as  well  as  in  the  general  pi-inciples  of  juris- 
prudence, and  this  without  any  power  in  either  tribunal  to  reverse  the 
other  and  to  settle  the  law  one  way.  It  is  intolerable  that  such  a  state 
of  things  should  exist.  If  the  Supreme  Court  of  the  United  States  is  not 
bound  to  follow  the  interpretation  which  the  Supreme  Court  of  Iowa  puts 
upon  its  own  statutes,  then,  by  parity  of  reasoning,  it  ought  to  have  the 
power,  and  it  ought  to  exercise  the  power,  of  issuing  a  writ  of  error  to 
that  court  and  of  reversing  its  erroneous  decisions.  But  suppose  it  had 
undertaken  to  do  this  in  the  case  of  Jackson  v.  Traer,  from  what  source 
would  its  jurisdiction  to  do  this  have  been  derived?  But  more:  if  the 
Federal  judiciary  can  create  a  "general  law"  for  the  people  of  the 
United  States,  the  Federal  legislature  can  repeal  that  law  ;  for  it  is  almost 
axiomatic  that  whatever  law  the  judicial  branch  of  a  government  can 
mciA-e,  the  legislative  branch  can  M7imaA:e.  But  if  Congress  should  pass  a 
statute  declai-ing  that,  in  the  absence  of  State  constitutions,  statutes,  or 
judicial  decisions  to  the  contrary,  it  should  be  a  rule  of  decision  in  the 
conrts  of  the  United  States  that  a  corporation  created  by  a  State  cannot 
give  awa}^  its  unissued  shares  although  the}'-  are  worthless  at  the  time, 
from  what  grant  of  power  in  the  Federal  constitution  would  it  derive  its 
autliority?  And  if  Congress  cannot  legislate  upon  such  a  subject,  how 
can  the  Federal  judiciary  legislate  upon  it? 

§  1674.  Statutory  Exceptions  to  the  Foregoing  Doctrine. — 

A  statute  of  Minnesota,^  relating  to  mining  corporations,  apparently 
concocted  by  stock  brokers  to  promote  their  peculiar  species  of  rascal- 
ity, provides  in  substance,  that  the  stock  of  such  a  corporation  "  maybe 
issued,  sold,  and  transferred  as  may  be  prescribed  by  resolution  or 
by-laws  of  said  corporation,  or  its  managing  board ;  but  no  stock  so 
issued  or  sold,  purporting  to  be  fully  paid,  shall  be  subject  to  further 
assessment  in  the  hands  of  the  lawful  holder,  without  his  consent."  Un- 
der this  statute,  in  the  absence  of  fraud,  the  creditoi's  of  such  a  corpora- 
tion have  no  recourse  against  the  purchasers  or  holders  of  stock  issued 
as  paid  up,  for  the  difference  between  the   par  value  and  the  price  at 

1  Gen.  St.  Minu.  1874,  c.  34. 
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which  it  was  sold.i  Under  a  similar  statute  of  California  the  accept- 
ance of  stock  in  a  mining  corporation,  as  such  corporations  are  usually 
formed  in  California,  does  not  create  any  obligation  to  pay  to  the 
corporation  or  to  its  creditors  the  nominal  par  value  of  the  stock  so 
accepted.  2 

§  1675.  View  that  Rule  not  Applicable  to  Subsequent 
Creditors  with  Xotice.  —  One  case  is  met  with  which  puts  forth  the 
view  that  where  a  corporation  whose  stock  is  not  fully  paid,  issues  full 
paid  certificates  to  its  shareholders,  creditors  who  are  such  before  the 
issue  of  such  certificates  may,  if  the  company  be  insolvent,  collect  the 
portion  of  such  stock  which  was  unpaid  and  have  it  applied  in  payment 
of  their  debts,  but  creditors  who  become  such  after  and  with  notice  of 
the  corporate  proceedings  by  which  the  stock  was  made  "full-paid" 
have  no  such  right.^  And  the  Supreme  Court  of  Minnesota  jmts  the 
question  upon  the  principle  of  estoppeZ,  in  holding  that  where  stock  is 
issued  as  fully  paid  up,  without  having  been  paid  for  to  the  full  amount, 
shareholders  are  liable  for  the  amount  not  actually  paid,  in  favor  of 
creditors  giving  credit  in  reliance  upon  its  professed  capital  having 
been  fully  paid  in,  but  not  in  favor  of  creditors  who  dealt  with  full 
knowledge  that  the  stock  was  fictitiously  issued  as  paid  up.'* 

§  1676.  Nor  to  any  Person  avIio  Gives  Credit  with  Knowl- 
edge of  the  Manner  in  which  Payment  has  been  Made  or 
Secured.  —  A  broader  statement  of  this  doctrine  is  this :  As  between 
the  company  and  its  stockholders,  whatever  is  agreed  to  be  payment  is 
payment,  because  both  are  estopped  by  their  agreement ;  ^  and  that  one 
who  becomes  the  creditor  of  a  corporation  knowing  the  manner  in  which 
its  stock  has  been  paid  or  payment  therefor  secured,  is  deemed  to  waive 
his  right  to  have  strict  payment  made  for  his  benefit.^  And  there  is  a 
more  general  view  that  it  is  on\y  future  creditors  who  can  set  aside  such 
an  arrangement  as  to  payment.'^ 

^  Ross  V.   Kelly,  36  Minn.  38;  s.  c.  Gustin-Minerva  &c.  Co.,  42  Minn.  327; 

suh    nom.  Ross  v.    Silver    &    Copper  s.   c.   6  L.  R.  A.  676;    7  Rail.  &  Corp. 

Island  Min.  Co.,  29  N.  W.  Rep.  591.  L.  J.  175;  U  N.  W.  Rep.  198. 

2  Re  South  Mountain  &c.  Mining  ^  Scoville  v.  Thayer,  105  U.  S.  153. 
Co.,  7  Sawy.  (U.  S.)  30.  ^  Callanan    v.    Windsor,    78  Iowa> 

3  Kenton  Furnace  &c.  Co.  u.M'Alpin,  193;  s.  c.  42  N.  W.  Rep.  652. 

5 Fed.  Rep.  751.  '  Flinn  v.  Bagley,  7  Fed.  Rep.  785; 

*  Deadwood    First   Nat.     Bank  v.      post,  §§  2091,  2935,  2936. 
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Article  V.  Rights  of  Bona  Fide  Purchasers  of  Unpaid  Shares. 

Section  Section 

1680.  Status  of  bona  fide  purchasers      1684.  Illustrations  continued. 

of  so-called "  paid-up  shares."       1685.  Otherwise,    a   subsequent   pur- 

1681.  Protected  although  the  certifi-  chaser  with  notice. 

Gates    do    not    recite    "  paid  1686.  When  record  of  deed  not  notice, 

up."  1687.  Surrender  of  unpaid  shares  and 

1682.  Unsoundness  of  this  view.  re-issue    to    bona  fide    sub- 

1683.  Illustrations  of  the  rule.  scriber. 

§  16S0.  Status  of  Bona  Fide  Purchasers  of  So-called 
<' Paid-up  Shares."  —  Where  a  corporation  issues  shares  as 
paid-up,  treats  them  as  such,  and  as  such,  puts  them  on  the 
marivet,  the  certificates  stating  that  they  are  paid  up,  a  person 
who  innocently  purchases  them,  under  the  belief  that  they  are 
paid  up,  will  not  be  chargeable  with  liability  to  the  creditors  of 
the  company  in  case  the  representations  of  the  company  that 
the  shares  are  paid  up,  should  turn  out  to  be  false.  Such  a 
person  is  not  required  to  suspect  fraud  and  to  institute  inquiries 
Avliere  all  seems  fair  and  conformable  to  the  requirements  of  the 
law.  The  corporation  has  no  remedy  against  him  ex  contractu, 
for  it  is  estopped  by  its  own  contract ;  it  has  no  remedy  against 
him  ex  delicto,  for  he  has  done  no  wrong.  Its  remedy  is  against 
the  guilty  perpetrators  of  the  fraud. ^ 

§  1681.  Protected  although  the  Certificates  do  not  Recite 
*'  Paid  up."  —  Some  of  the  courts  have  carried  the  principle  so 
far  as  to  hold  that  where  shares  of  corporate  stock  are  issued  as 
paid  up  shares,  an  innocent  purchaser  of  the  same,  who  takes 
them  in  good  faith  as  paid  up,  in  the  absence  of  any  circumstance 
to  put  him  upon  inquiry,  and  when  the  books  of  the  corporation 
would  give  no  notice  that  the  stock  was  not  paid  up,  is  not  liable 
to  creditors  of  the  corporation  for  the  amount  unpaid  ;  nor  is  it 
necessary  in  such  a  case,  the  certificates  being  in  the  usual  form, 

1  Waterhouse  v.  Jamieson,  L.  R.  2  430;  Brant  v.  Ehler,  59  Md.  1;  Phelan 

Sc.  App.  29;  McCraken  v.   Mclntyre,  v.  Hazard,  5  Dill.  (U.  S.)  45;  Be  Brit- 

1  Duval  (Canada),    479;  Foreman  u.  ish  Farmers  &c.  R.  Co.  7  Ch.  Div.  533; 

Bigelow,  4  Cliff.  (U.  S.)  508;  s.  c  18  s.  c.  affirmed  in  H.  L.  sub   nam.  Burk- 

Nat.  Bank.  Reg.  457;  7    Cent.    L.  J.  inshaw  v.  Nichols,  26  Week  Rep.  819. 
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that,  in  order  that  they  should  be  regarded  as  paid  up  in  the  hands 
of  an  innocent  purchaser,  they  should  state  on  their  face  that 
they  were  fully  paid  up.^  The  qualification  that  there  is  nothing 
on  the  books  of  the  corporation  to  apprise  one  that  the  shares 
are  not  paid  up  is  very  necessary  to  vindicate  these  holdings; 
otherwise  all  that  the  subscriber  who  might  become  sick  of  his 
bargain  would  have  to  do  in  order  to  pay  for  his  shares  would 
be  to  sell  them,  —  not  to  an  insolvent  or  to  a  sham  purchaser,^ 
but  to  any  who  did  not  know  in  point  of  fact  that  they  were  not 
paid  up. 

§   1682.     Unsoundness    of    this    View. —  If    the   governing 
statute  prohibited  the  corporation  from    issuing   its  share  cer- 


1  Keystone  Bridge  Co.  v.  McCluney, 
8  Mo.  App.  4:9G;  cited  and  referred  to 
by  ttie  Supreme  Court  of  Missouri  in 
Skrainka  v.  Allen,  76  Mo.  SSi,  392. 
See  also  Erskine  v.  Loewenstein,  11 
Mo.  App.  595;  West  Nashville  Planing 
Mill  Co.  V.  Nashville  Sav.  Bank,  86 
Tenn.  252;  s.  c.  6  Am.  St.  Rep.  835; 
6  S.  W.  Rep.  340.  Compare  Sturges 
V.  Stetson,  1  Biss.  (U.  S.)  246;  s.  c. 
10  Myer  Fed.  Dec...  §  149.  In  the  case 
first  cited  the  St.  Louis  Court  of  Ap- 
peals relied  on  Foreman  v.  Bigelow,  4 
Cliff.  (U.  S.)  508.  Bakewell,  J.,  in 
giving  the  opinion  of  the  court,  said : 
"Mr.  Shepley,  of  counsel  for  the  ap- 
pellant here,  stated,  in  the  argument 
before  us,  that  he  had  been  at  pains  to 
ascertain  the  form  of  the  certificate 
before  the  court  in  Foreman  v.  Bige- 
low (4  Cliff.  (.U.  S.)  508)  and  that  it 
was  in  the  usual  form,  and  in  the  form 
in  the  case  at  bar,  nothing  being  said 
on  the  certificate  itself  as  to  the  stock 
being  paid  up.  It  is  believed  that  a 
share  of  stock  in  the  ordinary  form 
would  be  taken  to  be  paid  up  in  the 
absence  of  anything  appearing  to  the 
contrary,  and  that  it  can  make  no  dif- 
ference whether  the  certificate  .says  on 
its  face  that  the  stock  is  fully  paid  or 
says  nothing  about  it.     We  think  that 


where  the  stock  is  taken  in  good  faith 
as  paid  up,  in  the  absence  of  anything 
which  should  have  put  the  purchaser 
on  his  guard,  and  in  a  case  where  the 
books  of  the  company  would  have 
given  no  notice  that  the  stock  was  not 
paid,  the  purchaser  in  good  faith 
ought  not  to  be  held  liable  to  the 
creditors  of  the  company.  This  is 
the  view  taken  in  the  well  considered 
case  just  cited.  We  know  of  no  con- 
trary ruling,  and  it  is  accepted  as  the 
correct  doctrine  by  the  learned  author 
of  the  recently  issued  treatise  on 
Stockholders.  Thomp.  Stock.,  §  135. 
And  it  does  seem  that  any  other  rule 
would  not  only  impose  upon  the  stock- 
holder the  duty  of  examination  where 
he  has  no  means  of  getting  accurate 
information;  but,  as  was  urged  before 
the  House  of  Lords  in  Burkinshaw  u. 
NichoUs,  H.  L.  3  App.  Cas.  1004,  and 
as  is  said  by  Lord  Chancellor  Cairns, 
delivering  the  opiu  on  in  that  case, 
would  tend  to  discredit  and  depreciate 
all  stocks  and  deal  a  serious  blow  at 
the  business  of  manufacturing  and 
mercantile  companies."  Keystone 
Bridge  Co.  v.  McCluney,  8  Mo.  App. 
496,  501. 

2  Post,  §  3255,  et  seq. 
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tificates  until  all  assessments  are  paid  up,  or  if  the  general  and 
recognized  custom  of  corporations  were  not  to  issue  such  certifi- 
catess  until  the  shares  were  fully  paid  for, —  there  would  be 
some  basis  in  reason  for  the  doctrine  of  the  preceding  section; 
for  then  persons  dealing  in  corporate  shares  would  ordinarily 
assume  that  they  were  non-assessable  unless  the  contrary  were 
stated  on  the  face  of  the  certificates.  But  such  not  being  in  gen- 
eral the  requirements  of  the  statute  law,  and  the  well-known 
practice  of  corporations  being  to  issue  their  share  certificates  to 
their  subscribers  before  they  have  paid  more  than  the  first  de- 
posit or  installment, —  it  is  difficult  to  uphold  the  foregoing  rule 
on  any  just  conception.  Why  a  so-called  bona  fide  purchaser 
should  be  protected  in  inferring  from  such  a  certificate  what 
business  men  of  experience  know  is  an  unwarrantable  inference, 
does  not  and  cannot  be  made  to  appear.  This  distinction  was 
recognized  by  an  eminent  judge  in  a  case  where  a  railroad  com- 
pany issued  its  stock  to  a  contractor  as  full  paid  shares  for 
building  its  entire  road,  and  where  the  purchasers  of  such  shares 
in  the  market,  as  full  paid  shares,  without  notice  of  any  equities 
between  the  company  and  such  contractor,  were  held  entitled  to 
be  protected  as  purchasers  of  fully  paid  up  stock,  in  a  suit 
against  them  by  a  judgment  creditor  of  the  railroad  company.^ 
The  ground  on  which  the  liability  on  the  part  of  the  holders  of 
the  stock  was  placed,  was  that,  in  point  of  fact,  none  of  the 
shares  issued  to  the  contractor  were  ever  paid  for;  that  he 
received  in  the  company's  bonds  more  in  value  than  the  work  he 
performed  under  his  contract;  and  that,  not  having  completed 
his  contract,  the  shares,  though  issued  to  him,  must  be  treated 
as  not  paid  for.  Dillon,  J.,  said:  "  The  rights  and  obligations 
of  a  bona  fide  transferee  of  shares  purporting  to  be  full  paid 
shares,  are  different  from  the  rights  and  obligations  of  the  trans- 
feree of  shares  which  do  not  purport  to  be  full  paid.  In  cases 
where  the  certificates  show  on  their  face  that  the  shares  have 
been  paid  in  part  only,  the  law  implies  a  promise  by  the  trans- 
feree to  pay  the  balance  due  upon  the  shares  upon  calls,  when 
he  has  come  into  privity  with  the  company.  Such  an  implied 
promise  rests  upon  the  reasonable  and  obvious  ground,  that  the 

1  Steacy  v.  Litt'e  Rock  R.  Co.,  5  Dill.  (U.  S.)  348. 
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transferee  has,knowinorly  and  voluntarily,  assumed  the  liability 
of  the  transferor.  But  upon  what  ground  can  the  law  raise  a 
promise  to  pay  the  balance  due  upon  shares  when  the  company 
has  asserted,  and  the  purchaser  acts  upon  the  assurance,  that  the 
shares  have  been  fully  paid?  The  question  here  urged  by  the 
complainants  is  settled  by  the  universal  practice  of  business 
men,  as  well  as  by  the  judgments  of  the  courts.  Millions  of 
dollars  of  stocks  are  sold  in  this  country  every  week,  and 
there  is  no  practice  on  the  part  of  purchasers,  and  no  under- 
standing that  the  law  requires  of  them  that  they  shall  ascertain, 
aUwide  the  representations  of  the  company's  authorized  officers, 
that  certificates  of  full  paid  stock  have,  in  fact,  been  fully 
paid.  *  *  *  Besides,  on  what  principle  is  it  that  a  pur- 
chaser of  the  company's  shares  is  to  be  held  to  be  the  guardian 
of  the  rights  of  the  company's  creditors,  and  bound  to  protect 
them?"i 

§  1683.  Illustrations  of  tlie  Rule.— A  Scotch  company  whose 
nominal  capital  was  £105,000  announced  that  £100,000  had  been  paid 
up,  and  that  only  £5,000  could  be  called  for.  Eelyiug  upon  this  rep- 
resentation, a  gentleman,  resident  in  London,  purchased,  as  a  trans- 
feree, 300  shares,  and  paid  his  proportion  of  the  outstanding  £5,000  to 
the  company.  The  liquidator  alleged  that  this  gentleman  knew,  ov  ought 
to  have  known,  that  the  company  was  a  bubble,  and  proposed  to  make  a 
call  upon  him  of  £30  for  each  of  his  shares.  The  House  of  Lords  (re- 
versing the  decree  below)  held  that  the  hquidator  was  wrong,  the  share- 
holder ha\ing  done  all  that  could  be  legitimately  demanded  of  him  under 
his  contract.2  -  .  _  -  In  a  Canadian  case,  certain  shares  in  a  com- 
pany incorporated  by  letters-patent  issued  under  27  &  28  Vict.  c.  28, 
were  allotted,  by  a  resolution  passed  at  a  special  general  meeting  of  the 
shareholders,  to  themselves,  in  proportion  to  the  number  ^f  shares  held 
by  them  at  that  time,  at  forty  per  cent,  discount  deducted  from  their 
nominal  value,  and  scrip  was  issued  for  them  as  fully  paid  up.  G., 
under  this  arrangement,  was  allotted  nine  shares,  which  were  subse- 
quently assigned  to  the  defendant,  for  value,  as  fully  paid  up.  The 
defendant  inquired  of  the  secretary  of  the  company,  who  also  informed 
him  that  they  were  fully  paid  up  shares,  and  he  accepted  them  in  good 
faith  as  such,  and  about  a  year  afterwards  became  a  director  in  the 
company.     The  shares  appeared  as  fully  paid  up  on  the  certificates  of 

'  Ibid.  373-4.  2  Waterhouse  v.  Jamieson,  L.  E.  2  H.  L.  (Sc.)  29. 
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transfer,  whilst  on  each  counterfoil  in  the  share-book  the  amount  men- 
tioned was,  "Shares,  two  at  $300=  $600."  The  Supreme  Court  of 
Canada  held  (reversing  the  judgment  of  the  Court  of  Appeals  for  On- 
tario) that  the  defendant,  having  purchased  the  shares  in  good  faith, 
without  notice,  from  an  original  holder  under  the  27  &  28  Vict.  c.  23,  as 
shares  f  nil}'-  paid  up,  was  not  liable  to  an  execution  creditor  of  the  com- 
pany, whose  execution  had  been  returned  nulla  bona,  for  the  amount 
unpaid  upon  the  shares. ^  -  -  -  -  In  a  case  in  the  United  States 
Supreme  Court  certain  shares  in  a  mining  company  were  issued,  as  fully 
paid-up  shares,  in  exchange  for  mineral  lands.  The  lands  were  worth 
far  less  than  the  nominal  value  of  the  shares,  and  the  transaction  was 
clearly  fraudulent.  But  it  was  formal  and  regular  on  its  face  ;  the  books 
of  the  company  showed  that  the  shares  were  fully  paid  for ;  and  there 
was  nothing  to  apprise  an  innocent  purchaser  that  such  was  not  the 
fact  and  nothing  to  put  him  on  inquiry.  Some  of  these  shares  were 
innocently  purchased  by  the  defendants,  in  open  market.  The  com- 
pany' becoming  baukrapt,  its  assignee  filed  a  bill  in  equity  against 
the  defendants,  setting  out  these  facts,  and  praying  for  an  account  of 
the  extent  to  which  their  shares  of  stock  had  been  paid  for,  and  the 
manner  of  payment.  The  court  held  that  the  bill  must  be  dismissed. 
"  Innocent  purchasers  of  shares  are  not  liable  in  such  a  case,  but  the 
remed}'  of  the  corporation  is  against  the  guilty  perpetrators  of  the  fraud, 
in  their  individual  capacity. ' '  '^ 

§  1684.  Illustrations  Continued.  —  The  doctrine  already  ex- 
plained, that  shares  may  be  paid  for  in  "  money  or  in  monej^'s  worth," 
led  to  such  abuses  that  the  Parliament  of  Great  Britain  inserted  in  the 
Companies  Act  1887  the  following  provision :  "  Sec.  25.  Every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  iu  cash,  un- 
less the  same  shall  have  been  otherwise  determined  by  a  contract  duly 
made  in  writyig  and  filed  with  the  registrar  of  joint  stock  companies  at 
or  before  the  issue  of  such  shares."  The  construction  of  this  statute, 
in  respect  of  the  question  we  are  considering,  came  before  the  English 
Chancery  Division  in  a  case  which  was  taken  to  the  House  of  Lords.  A 
company  issued  certificates  of  shares  as  fully  paid  up,  Avhen  in  fact  no 
payment  had  been  made,  nor  contract  registered,  under  the  provisions 
of  the  companies  act  of  1867,  section  25.  At  the  date  of  the  winding 
up  of  the  company,  some  of  these  shares  were  held  by  N.,  who  had  no 

1  McCrackeu  v.  Mclutyre,  1  Duv.  S.)  508;  s.  c.  7  Cent.  L.  J.  430.  Simi- 
(Cau.)  479.  larly,  see  Du  Pont  v.  Tilden,  42  Fed. 

2  Foreman  v.  Bigelow,  4  Cliff.  (U.      Rep.  87;  s.  c.  8  Rail.  &  Corp.  L.  J.  28. 
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notice  that  they  were  not  fully  paid  up.  It  was  held  (reversing  the  de- 
cision of  Hall,  vice-chancellor)  that  by  the  issue  of  the  certificates  the 
company  were  estopped  from  alleging  that  the  shares  were  not  paid 
up,  and  that  N.  could  not  be  placed  on  the  list  of  contributories  in 
respect  of  them  as  unpaid  shares.  An  appeal  was  taken  b}'  the  liqui- 
dator, and  the  appeal  was  dismissed  by  the  House  of  Lords.  In  giving 
judgment,  Lord  Cairns,  after  quoting  the  statute,  said  :  "  The  effect  of 
the  section  is  very  simple.  Before  the  passing  of  the  act  it  was  open  to 
any  holder  of  shares  to  say,  '  I  have  made  a  contract  that  I  shall  not 
be  called  on  to  pay  up  the  value  of  these  shares,'  but  the  abuse  of 
such  contracts  led  to  a  statutory  provision,  making  it  a  condition  that 
no  shares  be  treated  as  fully  paid  unless  their  value  is  paid  in  cash,  or 
unless  publicity  is  insured  by  a  written  contract  duly  filed  in  the  man- 
ner provided  for.  If  Goulton  had  been  called  upon  to  pay  up  the  value 
of  his  shares,  this  section  would  have  deprived  him  of  any  defense ;  but 
we  have  now  to  consider  the  case  of  a  bona  fide  transfer  for  value,  and 
I  want  to  know  how  the  section  can  affect  such  a  transaction.  It  leaves 
untouched  the  question  of  payment,  and  says  nothing  as  to  evidence  of 
payment;  hut  if  the  company  gioes  a  receipt  for  the  amount  of  the 
shares,  and  this  receipt  passes  to  a  purchaser  who  does  not  know  that  no 
actual  payment  has  been  made,  his  title  must  not  be  prejudiced  by  the 
statute.  He  receives  a  representation  to  the  effect  that  the  law  has  been 
complied  with,  and  it  would  paralj'ze  the  whole  trade  in  companies' 
shares  if  a  person  taking  shares  with  a  representation  that  they  are 
fully  paid  up  must  disregard  this  assertion  and  satisfy  himself  of  the 
fact  by  personal  inquiry,  especially  as  he  might  have  considerable  diffi- 
culty in  obtaining  accurate  information  as  to  the  fact  of  pajTnent  or  non- 
payment. Much  was  said  as  to  the  burden  of  proof  and  as  to  the 
necessity  for  showing  an  absence  of  notice.  If  the  shares  come,  in  the 
regular  course  of  business,  into  the  hands  of  a  purchaser  for  valuable 
consideration,  those  who  challenge  the  transaction  must  prove  that 
such  purchaser  had  notice  of  the  fact."  Lords  Hatherley,  Selbourne 
and  Blackburn  each  gave  opinions  in  concurrence,  and  Lord  Gordon 
concurred  without  delivering  a  separate  opinion. ^  -  -  -  -  In  a 
leading  American  case,  it  appeared  that,  under  a  valid  contract  made  by 
a  railroad  company  for  the  construction  of  its  road,  the  company  issued 
shares  of  its  stock  to  the  contractor  as  full  paid  shares,  and  said  shares 
were  sold  in  the  public  market  to  purchasers  for  value  without  no;  ice  of 
the  facts  connected  with  the  issue  of  the  shares.  It  was  held  that  credit- 
ors of  the  company,  on  its  becoming  insolvent,  could  not  hold  the  pur- 

1  Ke  British  Farmers  &c,  Co.,  L.      Week.    Eep.    819;  sub    nom,   BurkLa- 
B.  7  Ch.  533;  s.  c.  affirmed  in  H.  L.  26      sliaw  v.  NichoUs. 
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chasers  of  said  shares  liable  on  the  shares  as  unpaid,  on  the  ground  that 
the  contractor  had  abandoned  his  contract,  and  had  never  done  sufficient 
^york  to  pay  for  the  shares.  "It  is  our  judgment,"  said  Dillon,  J., 
"  especially  in  view  of  the  provisions  of  sections  17,  19  and  29  of  the 
company's  charter  before  adverted  to,  that  shares  of  stock  issued  as 
full  paid  shares  by  authority  of  the  board  of  directors  under  the  con- 
struction contract,  which  was  never  questioned  by  the  company,  or  its 
shareholders  or  creditors,  and  which  is  not  assailed  or  impeached  by  the 
pleadings  in  the  cause,  and  sold  b}"  the  contractor  as  full  paid  shares  to 
purchasers  for  value  without  actual  notice  of  the  equities  between  the 
contractor  and  the  company,  if  any  there  be,  cannot  be  held  subject  to 
such  equities,  and  to  a  liability  to  have  shares  thus  issued  and  thus  pur- 
chased treated  as  unpaid  stock.  No  case  holding  such  a  doctrine  was 
referred  to  by  the  leai-ned  counsel  for  the  complainants,  and  it  is  confi- 
dently believed  that  no  such  judgment  has  ever  been  pronounced.  It  is 
difficult  to  perceive  any  principle  of  reason  or  law  on  which  such  a  judg- 
ment could  rest.  The  company  has  the  power  to  issue  its  shares.  It 
cannot,  without  special  authority  from  the  legislature,  issue  its  shares  as 
full  paid  without  actual  payment  in  money,  or,  at  least,  in  money's  worth. 
A  leadiug  object  of  the  creation  of  corporations  and  the  issue  of  shares 
is  that  the  shares  may  be  transferred  with  all  practicable  facility.^  The 
companj^'s  directors  and  officers  are  the  guardians  of  the  company's 
rights.  They  ought  not  to  issue  shares  in  violation  of  their  duty. 
They  know  whether  the  shares  have  been  paid  for  or  not.  This  the  pub- 
lic have  no  means  of  knowing,  and  no  effectual  means  for  ascertaining. 
If  the  company's  directors  or  other  authorized  officers  commit  a  fraud 
upon  the  company  in  this  respect,  the}^  are  undoubtedly  liable  therefor. 
But  can  any  one  point  out  wherein  the  equities  of  the  creditor  of  a 
company  thus  defrauded  by  its  officers  are  superior  to  the  equities  of 
those  who  have  acted  upon  the  representations  of  such  officers  within 
the  scope  of  their  powers,  accredited  by  resolutions  of  the  directors  and 
authenticated  by  the  corporate  seal,  and  upon  such  solemn  assurances 
purchased  the  shares  of  the  company- ?  Grant  that  the  capital  stock 
is  a  trust  fund  for  the  benefit  of  creditors,  yet  this  trust  cannot  be  fol- 
lowed, any  more  than  other  trusts,  into  the  hands  of  bona  fide  purchas- 
ers for  value. '^  What  contract  did  the  defendants  Atkins  and  Converse 
make?  They  made  a  contract  to  buy,  and  did  buy,  what  the  company' 
had  issued  and  represented  to  be  full  paid  shares,  without  notice  that 
this  representation  was  untrue.     If    the  representation  thus  made  is 

1  Citing  Bank  v.   Lanier,  11  Wall.  2  Citing  Swayne,  J.,   in  Sanger  v- 

CU.  S.)  3(59;  New  York  &c.  R.  Co.  v.      Upton,  91  U.  S.  56,  60. 
Schuyler,  34  N.  Y.  30,  82. 
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true,  they  are  under  no  liability  again  to  pay  for  the  shares.  If  the 
shares  had  been  represented  to  have  been  unpaid,  non  constat  that  they 
would  have  purchased  them.  Clearly,  the  company  would  be  estopped 
to  make  the  claim  here  advanced  by  its  creditors.  Again,  we  ask,  in 
what  consists  the  superior  equity  of  the  creditor  over  the  ob^dous  equi- 
ties which  exist  in  favor  of  such  a  purchaser  of  the  company's  shares? 
The  creditor  trusted  that  the  company's  officers  would  not  violate  their 
duty  ;  the  purchaser  trusted  that  they  had  not  violated  their  duty."  ^ 

§   1685.   Otherwise,  a  Subsequent  Purchaser  with  Notice. — 

But  where  property  has  been  conveyed  to  the  company  in  payment 
of  shares  of  its  stock,  at  a  gross  or  fraudulent  over-valuation,  a 
subsequent  purchaser  of  the  shares,  with  notice  of  the  facts,  is 
liable  to  creditors  of  the  corporation,  to  the  same  extent  as  the 
original  subscriber.^ 

§  1686.  When  Record  of  Deed  not  Notice.  — The  record  of 
a  deed  of  real  estate  to  a  corporation,  reciting  that  the  consider- 
ation is  a  certain  number  of  paid-up  shares  of  the  stock,  does  not 
constitute  constructive  notice  to  creditors  that  the  subscriptions 
to  such  shares  have  been  paid  in.^ 

§  1687.  Surrender  of  Unpaid  Shares  and  Re-issue  to  Bona 
Fide  Subscriber.  —  While  devices  by  which  shareholders  are 
released  of  the  liability  which  they  have  assumed  are  almost 
universally  set  aside  by  the  courts,*  yet  they  will  not  go  so  far  as 
to  hold  that  where  shares,  which  have  not  been  paid  for,  have 
been  issued  to  a  shareholder  as  "paid-up  "  shares,  and  he  has 
thereafter  surrendered  them  to  the  corporation,  and  the  corpo- 
ration has  re-issued  them  to  a  bona  fide  holder,  — one  who  subse- 
quently becomes  a  creditor  of  the  corporation  can,  in  the  event  of 
its  subsequent  insolvency,  hold  the  original  shareholder  to  the 
liability  assumed  by  his  contract  or  imposed  upon  him  by  statute. 
By  such  a  surrender  and  re-issue  of  the  shares,  the  assets  of  the 
corporation  have  been  in  nowise  diminished  or  impaired,  and  no 
element  of  estoppel  enters  into  such  a  case.^ 

1  Steacy  v.  Little  Rock  &c.  R.  Co.,  ^  Osgood  v.  King,  42  Iowa,  478. 
5  DilloQ  (U.  S.),  348.  *  Ante,  §  1511,  et  seq. 

2  Boulton  Carbon  Co.  v.   Mills,  78  ^  Erskine  v.  Peck,  13  Mo.  App.  280; 
Iowa,  460;  s.  c.   5  L.  R.  A.  G49;  43  N.  s.  c.  affirmed,  83  Mo.  465. 

W.  Rep.  290. 
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Article  VI.     Miscellaneous  Holdings. 

Section  Section 

1691.  Statutes  and  constitutional  pro-       1695.  Index  to  cases  turning  on  pecu- 

visions  on  the  subject.  liar  circumstances. 

1692.  Riglit  to  vote  before  shares  paid      1696.  Issuing  unsubscribed  stock    at 

for.  par  where  it  is  worth  more. 

1693.  Time  of  payment.  1697.  Construction       of       particular 
169i.  Place  of  payment.  charter. 

§  1691.  Statutes  and  Constitutional  Provisions  on  the  Sub- 
ject,—  A  recent  statute  of  Minnesota  prohibits  the  issuing  of  false, 
part-paid  and  unpaid  shares  of  the  stock  of  raih'oad  companies,  under 
penalty  of  fine  and  imprisonment  in  the  State  penitentiary,  or  both.^ 
Why  such  a  statute  should  be  confined  to  railroad  companies,  leaving 
the  rule  in  regard  to  mining  companies,  elsewhere  referred  to,^  in 
force,  is  a  mystery.  -  -  -  -  The  statute  of  Florida,  providing  for 
corporations,  etc.,  has  been  amended  in  respect  of  the  division  of 
capital  stock  into  shares,^  payment  of  shares,  etc.  -  -  -  -  An 
original  issue  of  shares  in  a  corporation  at  less  than  one  half  their  par 
value,  on  credit,  is  in  violation  of  the  constitution  of  Alabama."*  -  -  -  - 
Under  the  provision  of  the  constitution  of  Colorado^  which  declares 
that  no  corporation  shall  issue  stock  except  for  labor  done,  services 
performed,  or  money  or  property  actually''  received,  and  that  all  ficti- 
tious increase  of  stock  shall  be  void,  persons  to  whom  stock  is  issued,  for 
which  they  do  not  pay  or  agree  to  pay  anything,  do  not  thereby  become 
shareholders  of  the  corporation  in  any  sense,  and  cannot  sue  as  such.^ 

§  1693.  Right  to  Vote  before  Shares  Paid  For.  —  Unless  the 
charter,  governing  statute,  or  a  valid  constating  instrument  other- 
wise provides,  a  subscriber  to  stock,  to  whom  regiihir  certificates 
therefor  have  been  issued,  is  a  bona  jide  stockholder,  entitled  to 
transfer  his  stock  and  to  vote  at  elections,  although  he  has  paid 
nothing  for  his  stock. ^ 

1  Minn,  Gen.  L.  1887,  c.  12,  p.  68.  «  Const.    Colo.,  Art.    15,  §  9;    em- 

2  Ante,  §  1674.  borlied  in  Gen.  St.  Colo.,  §§  251,  340, 

*  Fla.  Laws,  1889,  p.  127.  relating  to  corporations. 

*  Ala.  Const.  Art.  14,  §  6;  Perry  v.  ^  Arkansas  River  Land  &c.  Co.  v. 
Tuscaloosa  Cotton-Seed  Oil  Mill  Co.  Farmers' &c.  Co.,  13  Colo.  687;  s.  c. 
93  Ala.  364;  s.  c.  9  South.  Rep.  217;  33  22  Pac.  Rep.  954. 

Am.  &  Eng.  Corp.  Cas.  346.  '  Downing  v.  Potts,  23  N.  .T.  L.  66. 
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§  1693.  Time  of  Payment. — Where  the  officers  of  a  corpo- 
ration have  no  power  to  give  an  indefinite  extension  of  time  for 
payment  for  shares,  one  with  whom  they  contract  for  such  credit 
is  chargeable  with  knowledge  of  the  limitations  upon  their 
authority,  and  he  cannot  maintain  an  action  to  enforce  such  a 
contract  while  it  remains  executory.^  Where  the  charter  of  a 
bank  reserved  to  the  Slate  the  privilege  of  subscribing  to  a  certain 
portion  of  the  stock,  "to  be  paid  for  at  such  time  or  times  as 
might  be  convenient  for  the  State,"  it  was  held  that  it  was  optional 
with  the  State  to  pay  at  any  time  before  the  termination  of  the 
charter.  2 

§  1694.  Place  of  Payment.  —  iVo^tce  to  pay  installments  of 
a  subscription  to  a  treasurer  of  a  company  implies  that  the  pay- 
ment is  to  be  made  at  his  office,  and  is  a  sufficient  designation  of 
the  place  of  payment.'  Where  an  act  of  incorporation  requires 
that  the  place  of  payment  of  stock  shall  be  designated  in  the 
notice  requiring  payment,  a  notice  directing  payment  to  be  made 
to  A.  B.,  residing  in  the  city  of -D.,  \a  prima  facie  a  compliance 
with  the  statute.* 

§  1695.  Index  to  Cases  Turning-  on  Peculiar  Circumstances. 

—  Non-liability  of  stockholders  in  California  mining  corporations 
to  pay  even  the  nominal  value  of  their  stock,  ^  -  -  -  -  A  compli- 
cated state  of  facts  under  which  it  was  held  that  the  plaintiff  had  no 
right  of  action  for  the  value  of  certain  shares  in  a  telephone  company 
consolidated  with  another,  and  that  the  transaction  could  not  be  con- 
sidered as  a  loan  of  stock  by  the  plaintiff  to  the  company  to  be  paid 
for  in  specie,  nor  as  a  sale  by  him  of  stock  to  the  compan}'  at  its  reason- 
able value.  *^  .  _  _  -  Effect  of  a  sale  of  property  to  the  corporation 
by  a  holder  of  unpaid  shares,  and  of  a  credit  given  on  the  shares,  and 
also  upon  other  shares  of  the  vendor  held  by  the  other  person  as  collat- 
eral securit}'."     -     -     -     -     Rightof  action  as  creditor  of  the  corporation 

1  McComb  V.  Credit  Mobilier,  13  ^  Re  South  Mountain  Consolidated 
Phila.  (Pa.)  468.                                            Mining  Co.,  8  Sawy.  (U.  S.)  366;  s.  c. 

2  Attorney-General  v.  State  Bank,  1      14  Fed.  Rep.  347. 

Dev.  &  B.  Eq.  (N.  C.)  545.  6  Eldred  u.  Bell  Tel.  Co.,  119  U.  S. 

3  Muskingum  Valley  Turnpike  v.  513;  s.  c.  30  Lawyers' ed.  496;  7  Sup. 
Ward,  13  Ohio,  120.  Ct.  Rep.  296. 

*  Troy  Turnpike  &c.  Co.  v.  M'Ches-  '  Craig  v.   Hyde,  24  How.   Pr.  (N. 

ney,  21  Wend.  (N.  Y.)  296.  Y.)  313. 
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under  a  statute,  by  one  stockholder  against  another,  where  there  has 
been  a  fund  raised  by  the  stockholder  under  a  vote  of  the  corpora- 
tion for  discharging  its  debts,  to  Avhich  the  defendant  has  fully  paid  his 
proportion.!  _  _  .  .  E\'idence  tending  to  prove  an  agreement,  in 
a  case  where  A.,  as  mortgagee,  had  sold  certain  property  to  B.,  and  a 
corporation  had  been  substituted  in  the  place  of  B..  —  that  the 
corporation  would  accept  from  B.  his  interest  in  the  property  and 
pay  all  incumbrances  thereon  held  by  A. ,  thereby  making  the  stock 
issued  to  B.  paid-up  stock,  and  protecting  the  holder  thereafter  from 
personal  liabihty  for  debts  of  the  corporation. 2  -  -  -  -  A  niau- 
uf^-ctunng  company  was  incorporated  with  a  capital  stock  divided  into 
shares  of  850  each,  to  consist  of  one  thousand  shares,  with  power  to 
increase  the  number  of  shares  to  three  thousand.  The  act  of  incorpora- 
tion authorized  the  payment  of  subscriptions  of  stock  in  real  or  per- 
sonal estate  appropriate  to  the  corporate  business,  at  a  bona  fide  cash 
valuation,  to  be  agreed  upon  hy  a  majority  in  interest  of  the  subscrib- 
ers aiid  stockholders.  The  articles  of  association  provided  that  the 
capital  should  be  6140,000,  divided  into  two  thousand  eight  hundred 
shares  of  $50  each,  and  that  the  subscribers  should  give  their  notes 
without  interest  for  the  amounts  subscribed  by  them  respectively,  which 
notes  should  not  be  liable  at  any  time  to  an  assessment  for  more  than 
fifty  per  cent,  of  their  face,  nor  to  an  assessment  of  more  than  twenty 
per  cent,  within  eighteen  months  after  the  organization  of  the  company. 
It  was  held  that  the  legal  import  of  this  section  was  that,  with  ultimate 
relation  to  creditors,  the  capital  was  of  the  full  residuary  amount  of 
$140,000,  but  that  such  calls  for  payments  on  stock  as  might  from  time  to 
time  be  made  by  the  corporate  authorities,  in  the  course  of  active  bus- 
iness of  the  company  as  a  solvent  concern,  should  not  exceed  one-half 
that  amount;  and  that  the  articles  of  association  did  not  exempt  the 
stockholders  from  hability  to  creditors  for  so  much  of  the  whole  capital 
of  $140,000  as  might  be  necessary  for  the  payment  of  the  debts.  The 
notes  of  the  stockholders,  when  given,  having  contained  the  unauthor- 
ized condition  that,  in  the  event  of  the  company  declaring  any  di^^dends 
out  of  the  profits,  the  same  should  be  credited  on  the  notes  until  the 
full  amount  of  the  notes  should  be  paid,  when  paid  up  certificates 
should  be  issued  for  the  same,  it  was  held  that,  so  far  as  creditors  were 
concerned,  the  articles  of  association  could  not  be  altered  by  this  in- 
sertion.*^ _  -  _  _  The  provisions  in  the  charter  of  an  insurance 
company  required  it  to  take  security  for  its  stock  to  the  amount  of 
$100,000.     It  was  held  that  this  provision   simply  required  a  certain 

1  Fowler  v.  Robinson,  31  Me.  189.  ^  Wilbur  v.    Stockholders    of  the 

2  Weber  ■;;.  Fickey,  52  Md.  500.  Corporation,  18  N.  B.  R.  178. 
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amount  of  cash  or  secured  capital  before  it  commenced  business, 
and  after  it  had  that  amount  it  could  dispose  of  its  stock  upon  such 
terms  as  it  might  deem  best,  as  upon  a  partial  payment  of  twenty  per 
cent.,  the  remaining  eighty  per  cent,  to  be  paid  at  some  future  time.^ 

§  1696.  Issuing  Unsubscribed  Stock  at  Par  where  it  is 
Wortli  More.  — An  effort  on  the  part  of  directors  and  officers  of 
a  corporation  to  obtain  unsubscribed  stock  at  par,  when  they 
know  that  each  share  of  the  stock  already  issued  is  worth  sev- 
eral times  its  face  value,  is  a  fraud  upon  the  rights  of  the  other 
stockholders,  and  a  flagrant  violation  of  trust. ^ 

§  1697.  Construction  of  Particular  Charter.  —  A  charter  pro- 
vided "  that  the  capital  stock  of  the  company  shall  consist  of  five 
thousand  shares  of  $100  each,  of  which  the  lands  and  mines  of  "  the 
four  persons  named,  "  on  one  part,  and  those  who  may  associate  with 
them  and  constitute  the  aforesaid  subscription  for  stock,  payable  in 
money,  on  the  other  part."  It  was  held  that  this  did  not  provide  that 
any  given  amount  or  portion  of  the  stock  should  be  in  land  or  in  mone}^ 
the  true  construction  being  that  the  whole  of  it  may  have  been  payable 
in  monej"^,  although  the  four  persons  named  had  conferred  upon  them  the 
privilege  of  paying  their  shares  of  stock  by  the  conveyance  of  land, 
such  conveyance,  however,  not  being  imposed  upon  them  as  an  obliga- 
tion. The  land  was  purchased  from  two  of  the  principal  subscribers  by 
the  company,  at  a  valuation  which  was  applicable  to  their  subscriptions. 
They  would  be  liable  to  the  company  for  the  balance  of  their  stock, 
as  would  the  balance  of  the  stockholders  for  the  whole  amount  of  theirs. ^ 

1  Upton  V.  Hansbrough,  3  Biss.  Eicholtz,  45  Kan.  164;  s.  c.  25  Pac. 
(U.  S  )  417.  Rep.   613;  9  Rail.  &  Corp.  L.  J.  94. 

2  Arkansas    Valley    Agri.    Soc.    v.  ^  Frost  v.  Frostburg   Coal  Co.,  24 

How.  (U.  S.)  278. 
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CHAPTER    XXYII. 

ASSESSMENTS  AND  CALLS. 

Akt.      I.  In  General,  §§  1700-1721. 

II.  Conditions    Precedent:    Full    Subscription  —  Organiza- 
tion, §§  1724-1743. 
III.  Sufficiency  AND  Notification  of  the  Assessment,  §§  1746- 
1757. 


Article  I.    In  General. 


1701. 

1702. 

1703. 
1704. 

1705. 


1707. 


1708. 


1709. 


assessments,     and 
corporation    to 


Section 

1700.  What    are 

what  not. 
Power    in    the 

make. 
When  an  assessment  necessary 

to  a  right  of  action. 
When  not  necessary. 
Assessments     for     preliminary 

expenses. 
Power  of    directors    to    make 

assessments. 
1706.  Directors       cannot       delegate 

power    to      ministerial    oflQ- 

cers. 
Power  limited  by  the  charter  or 

governing  statute. 
Statutes     authorizing     assess- 
ments of  full  paid  stock. 
Statutes  restraining  the  power 

to  assess. 
1710.  Stockholders    cannot    question 

the  necessity  for  the  call. 


Section 

1711.  Assessments    authorized  under 

particular  statutes. 

1712.  After  a  resolution  to  discontinue 

business. 

1713.  Illegality  of  one  assessment  will 

not    vitiate  subsequent  legal 
assessment. 

1714.  Periodicity  of  the  calls:  inter- 

vals between  them. 

1715.  Eegularity  of  meetings  convened 

to  make  assessments. 

1716.  Interest  on  assessments. 

1717.  Action  to  recover  back  money 

paid  on  an  assessment. 

1718.  In  the    case    of    a    corporation 

formed  from   a  partnership. 

1719.  Injunction  against  the  enforce- 

ment of  calls. 

1720.  Assessments      levied      against 

original  subscriber  after  sale 
and  repurchase. 

1721.  Assessments  must  be  equal. 


§  1700.  What  are  Assessments,  and  What  not. —  Assess- 
ments, as  miderstood  in  such  contracts,  are  said  to  mean  a 
ratino-  by  the  board  of  directors,  by  installments,  of  which 
notice  is  to  be  given.  After  notice  has  been  given,  and  the 
period  for  payment  has  passed,  an  action  will  lie  for  the  aggre- 
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gate  amount.^  But  these,  although  generally  made  by  the 
board  of  directors,  under  power  conferred  on  them  by  the  gov- 
erning statute  or  the  by-laws,  can  sometimes  only  be  made  by 
the  members  in  a  general  corporate  meeting.^  Where  a  stock- 
holder orally  agrees  to  accept  such  drafts  as  the  corpoiation 
shall  draw  upon  him  for  calls  in  respect  of  his  stock,  and  the 
corporation  makes  its  draft  upon  him  to  the  order  of  B.,  and 
delivers  the  same  to  B.  for  value,  this  is  not  an  assignment  of 
the  sum  due  from  the  stockholder  to  the  corporation.  Th(! 
court  say:  "The  mere  drawing  and  delivery  of  a  bill  of 
exchano;e  is  not  a  transfer  of  the  debt  due  to  the  drawer  by  the 
drawee.  The  object  of  drawing  a  bill  is  to  convert  a  supposed 
indebtedness  of  the  drawee  to  the  drawer,  into  a  chattel  that 
may  pass  from  hand  to  hand  by  indorsement  and  delivery,  and 
this  object  is  defeated  when  the  drawee  does  not  accept ;  and 
the  recourse  of  the  payee  is  then  upon  the  drawer."  ^ 

§  1701.  Power  in  the  Corporation  to  Make.  — The  power  in 
the  corporation  to  make  assessments  upon  its  shareholders  is 
incidental  to  the  power  to  raise  a  joint  stock.  It  arises  out  of 
and  rests  upon  the  contracts  of  subscription  made  under  such 
a  statutory  power,  and,  in  some  cases  under  statutes  which 
empower  the  corporation  to  assess  its  shares  beyond  the  nominal 
value  thereof  where  the  exigencies  of  the  company  require  it. 
Cases  are  rare  in  which  the  power  of  a  joint-stock  corporation 
to  assess  its  shareholders  who  have  not  paid  for  their  shares  in 
full  has  been  contested ;  the  contest  has  generally  related  to  the 
propriety  of  making  the  particular  assessment,  or  of  enforcing 
it  against  the  particular  shareholder. 

§  1702.  When  an  Assessment  Necessary  to  a  Right  of 
Action. — The  general  imle  no  doubt  is  that,  in  order  to  maintain 
an  action  at  law  to  recover  on  a  contract  to  subscribe  to  the 
stock  of  a  corporation,  there  must  be  a  call  or  assessment,  or 
something   standing   in  the  place  of  it  and  equivalent  thereto, 

1  Spanglerc.  Indiana  &c.  R.  Co.,  21  App.  334.  See  also  Bank  of  Com- 
IlL  276.  merce  v.  Bogy,  44  Mo.  14 ;  s.  c.  100  Am. 

2  Post,  §  1715.  Dec.  247. 

3  Bank  of  Commerce  v.  Bogy,  9  Mo. 
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either  by  the  company  or  by  a  proper  court,  in  order  to  make 
the  defendant  liable.^  But,  as  in  the  case  of  no^ioe^  so  an 
assessment  may  or  may  not  be  necessary  to  a  right  of  action  for 
the  amount  which  the  subscriber  expressly  or  impliedly  agrees 
to  pay,  or  for  a  part  of  it,  according  to  the  terms  of  the  charter, 
the  governing  statute,  the  by-hivvs,  or  the  contract  of  subscrip- 
tion. It  is  usual,  however,  in  these  instruments  to  provide  that 
the  amount  subscribed  shall  be  payable  when  called  by  the 
directors,  and  in  many  cases  limitations  are  imposed  as  to  the 
amount  which  can  be  called  for  at  any  one  time,  and  as  to  the 
frequency  of  the  calls.  Where  such  a  provision  enters  into  the 
contract,  no  action  can  be  maintained  against  the  subscriber 
on  his  contract  of  subscription  until  a  valid  assessment  has  been 
made,^  except  for  the  i)urpose  of  paying  the  debts  of  the  corpo- 
ration after  insolvency.*  In  other  cases  the  calls  must  be  clearly 
proved,  and  the  recovery  is  limited  to  the  amount  which  has  been 
called.^  It  has  been  so  held,  where  the  terras  of  the  contract  of 
subscription  were  that  the  subscriber  would  pay  "  all  charges 
and  assessments  regularly  levied  or  assessed."^  Nor  did  the 
fact  that,  notwithstanding  the  terms  of  the  subscription,  the 
subscriber  paid  the  full  price  for  his  stock,  establish  his  liability 
to  pay  in  like  manner  for  the  rest;  nor  was  it  evidence  of  an 
agreement  on  his  part  to  pay  without  call.^ 

§  1703.  When  Not  Necessary. — As  a  general  rule,  where 
the  corporation  has  ceased  to  be  a  going  concern  and  gone  into 

1  Chandler  v.  Siddle,  3  Dill.  (U.  S.)  e  Qrosse  Isle  Hotel  Co.  v.  1' Ansou, 
477.                                                                      43  N.  J.  L.  442;  affg.  s.  c.  42  N.  J.  L. 

2  yoU,  §  1747.  10. 

*  Parton  v.  New  Orleans  &c.  Co.,  3  '  Ihid.  In  this  case  A.  subscribed 
La.  An.  19;  Chandler  v.  Siddle,  10  to  stock,  stating  that  he  took  the 
Bankr.  Reg.  236;  Hasley  Fire  Engine  number  of  shares  opposite  his  name, 
Co.  V.  Donovan,  57  Mich.  318,  Grosse  and  agreed  to  pay  all  assessments  to 
Isle  Hotel  Co.  v.  I'Anson,  43  N.  J.  L.  be  made  by  the  directors.  It  was 
442;  Boulon  v.  Dry  Dock  Co.,  4  E.  D.  shown  that  the  only  assessments  the 
Smith  (N,  Y.),  420  (under  §  7  of  N.  Y.  directors  were  authorized  to  make 
act  relating  to  stage  companies);  were  calls  of  the  capital  stock.  It  was 
Williams  V.  Taylor,  120  N.  Y.244;  s.  c.  held  that  A.  had  promised  not  to  pay 
30  N.  Y.  State  liep.  646.  at  once  for  the  whole  sum  subscribed, 

^  Po.s«,  §  1703.  but  to  pay  such  assessments.     Grosse 

*  South    Georgia    &c.    R.    Co.    v.      Isle  Hotel  Co.  v.  I'Anson,  42  N.  J.  L 
Ayres,  56  Ga.  230.  10. 
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liquidation  in  any  form,  and  the  whole  amount  due  by  the  stock- 
holders is  necessary  to  the  payment  of  creditors,  no  assessment 
is  necessary. 1  Sometimes,  indeed,  the  court  which  administers, 
through  its  receiver  or  otherwise,  the  assets  of  an  insolvent  cor- 
poration, will  ascertain  the  necessity  of  a  call  and  wall  make  it 
by  an  order  of  court.^  Thus,  under  the  law  of  Georgia,  it  has 
been  held  that  where  a  corporation  assigns  its  property  for  the 
benefit  of  creditors,  including  unpaid  stock  subscription-;,  and 
no  authority  is  given  the  assignees  to  make  calls,  the  li:ibility 
of  the  stockholders  does  not  become  absolute,  nor  does  the 
statute  of  limitations  run  in  their  favor  until  the  court  of 
chtincery  makes  a  call.^  Again,  in  respect  of  tiie  deposit, 
which  is,  under  many  of  the  charters  and  schemes  of  incorpora- 
tion, required  to  be  paid  by  the  subscriber  at  the  time  of  making 
the  subscription,  we  have  seen  that,  according  to  the  best 
opinion,  the  failure  to  p:iy  this  at  the  time  of  the  subscription 
does  not  render  the  subscription  void.*  It  follows,  on  principle, 
that  it  remains  a  debt  due  the  corporation  payable  on  demand, 
and  that  no  formal  resolution  of  the  board  of  directors  requiring 
its  payment  is  necessiry,  but  that  the  bringing  of  an  action  for  it 
is  a  demand.     The  rule  which  requires  an  assessment  obviously 

1  Citizens  &c.  Savings  Bank  v.  Gil-  sliould  be  given  by  publication  in  a 
lespie,  115  Pa.  St.  56i.  A  call  by  newspaper,  or  otherwise;  and  that,  in 
directors  upon  stockholders  for  the  default  of  payment,  the  assignee 
balance  of  their  unpaid  subscriptions  should  proceed  to  collect  the  amount 
is  not  essential  to  the  maintenance,  due  from  each  delinquent.  The  as- 
after  the  corporatiou's  insolvency,  of  signee  gave  notice  by  publishing  the 
a  creditor's  bill  against  it  and  the  order  accordingly,  and  by  mailing  a 
stockholders,  to  have  their  unpaid  sub-  copy,  with  demand  of  payment,  to 
scriptions  applied  in  payment  of  the  each  stockholder.  It  was  held  that 
Bank  v.  Butchers  &c.  Bank;  107  Mo.  the  order  of  the  court  was  conclusive 
123;  s.  c.  17  S.  \V.  Rep.  644;  28  Am.  as  to  the  right  of  the  assignee  to  bring 
St.  Rep.  405.  suit  against  a  delinquen*;  shareholder; 

2  Chandlery.  Siddle,  3  Dill.  (U.  S.)  that,  in  point  of  law,  the  stockholders 
477  (U.  S.  District  Court  sitting  in  were  before  the  court  when  the  order 
bankruptcy).  An  insurance  com-  was  made,  and  need  not  have  received 
pany  went  into  bankruptcy,  and,  actual  notice  of  the  order.  Sanger  v. 
upon  application  of  its  assignee,  the  Upton,  91  U.  S.  58. 

district  court  made  an  order  that  the  ^  Glenn  v.   Howard,   81   Ga.     383; 

balance  unpaid  upon  the  capital  stock      s.  c.  8  S.  E.  Rep.  636. 
held  by  the  several  stockholders  should  *  Ante,  §  1224;  Eastern  Plank  Road 

be  paid  to  the  assignee  on  or  before  a      Co.   v.    Vaughan,   20   Barb.    (N.   Y.) 
given  date:  that  notice  of  the   order      155. 
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has  no  application  to  the  case  of  an  executory  contract  to  sub- 
scribe for  shares  in  the  company.     Such  a  contract  is  broken 
when  the  promisor  refuses  to  make  the  subscription  according  to 
his  agreement,  and  the  measure  of  damages    is  the   difference 
between  the  market  value  of  the  stock  at  the  time  of  trial  and 
the  amount  agreed  to  be  paid  for  it.^     Besides,  an  obligation  to 
pay  a  certain  amount,  without  any  assessment  and  at  all  events, 
may  be  assumed  by  the   subscribers  by    contract,   if  they  so 
choose,  in  which  case  the  obligation   may  be  enforced  without 
any   assessment,    and  although   the   amount   which    they    have 
af^reed  to  pay  is  larger  than  the  law  prescribes  for  an  assess- 
ment.    Nor  will  their  liability  therefor  be  affected  by  the  danger 
of  misapplication  by  the  corporate  agent,  by  refusal  of  other  sub- 
scribers to  act  with  the  corporation,  by  their  failure  to  become 
members,   or  by  the  refusal  of  the  purchasing  agents  to  act.^ 
Finally,  it  has  been  reasoned  that  a  subscription  to  the  stock  of 
a  corporation  creates  something  more  than  a  mere  power  on  the 
part  of  the  corporation  to  create  an  indebtedness  by  making  a 
call  on  the  subscriber,  but  that  it  gives  a  right  to  the  stockholder 
to  pay  it  at  once,  and  he  need  not  wait  for  a  call.^ 

§  1704.  Assessments  for  Preliminary  Expenses. — It  has 
been  held  that  the  subscribers  for  stock,  who  sign  an  agreement, 
after  the  passing  of  an  act  of  incorporation,  to  pay  all  legal 
assessments  that  may  be  made  after  the  corporation  shall  be 
oro-anized,  are  personally  liable  for  an  assessment  laid  to  defray 
preliminary  expenses  incurred  in  obtaining  such  act,  though  the 
corporation  was  not  authorized,  at  the  time  of  laying  such 
assessment,  to  lay  assessments  for  the  general  objects  of  the  act.* 

§  1705.  Power  of   Directors  to  Make  Assessments. — The 

directors  of  a  corporation  have  the  power,  it  is  said,  even  where 
the  governing  statute  is  entirely  silent  on  the  subject,  to  make 
assessments  against  the  shares  of  stock  of  the  corporation  held 

1  Rhey  v.  Ehensburg  &c.  Plank  ^  Marsh  v.  Burroughs,  1  Woods 
Eoad  Co.,  27  Pa.  St.  261.  (U.  S.),  463. 

2  West  «.  Crawford,  80  Cal.  19;  s.  ^  Salem  Miil-Dam  Corp.  v.  Ropes, 
c.  21  Pac.  Rep.  1123;  26  Am.  &  Eng.  G  Pick.  (Mass.)  23;  Central  Turnpike 
Corp.  Cas.  85.  ^orp.  v.  Valentine,  10  Pick.  (Mass.) 

147.     See  ante,  §  416  et  seq. 
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by  its  members. 1  A  generul  statute  clothing  the  directors  with, 
the  exercise  of  the  powers  vested  in  the  corporation,  confers  upon 
them  this  power. ^  But  it  is  doubtful  how  far  it  can  be  aflSrmed 
that  the  directors  of  a  corporation  have  this  power,  unless  it  has 
been  expressly  delegated  to  them  by  the  governing  statute,  or 
by  the  corporation  at  large,  in  the  form  of  a  by-law,  or  other- 
wise. It  was  held  by  Mr.  Justice  Story,  at  Circuit,  that,  under 
the  Massachusetts  act  of  1809,  the  power  to  lay  assessments  was 
vested  exclusively  in  the  corporation,  and  could  not  be  dthgaled 
to  the  directors ;  ^  nor  did  a  by-law  authorizing  the  directors  to 
*'  take  care  of  the  interests  and  manage  the  concerns  of  the  cor- 
poration," import  an  intention  to  delegate  it.*  This  would, 
however,  seem  to  be  an  untenable  strictness.  The  directors  are 
the  business  managers  of  the  company,  and  the  power  to  call  in 
the  subscribed  capital  of  the  company  as  fast  as  needed  would 
seem  to  be  a  corporate  power  the  exercise  of  which  would,  by 
reasonable  implication,  be  regarded  as  committed  to  them.  As 
the  stockholders  cannot  conveniently  exercise  this  power  in  their 
general  meetings,  it  would  at  least  seem  reasonable  to  imply  in 
them  a  power  to  vest  it  in  their  directors,  by  delegation  or  other- 
wise.^ Accordingly,  where  the  charter  of  an  incorporated  plank 
road  company  authorized  tJte  stochJiolders  to  make  calls  for  pay- 
ment on  subscriptions  for  stock,  and  to  appoint  a  board  of 
directors,  consisting  of  stockholders,  "  to  manage  the  business 
of  the  corporation,"  — it  was  held  that  the  stockholders  might, 
by  resolution,  after  the  organization  of   the  company,  delegate 

1  Budd  V.  Multonoma  St.  K.  Co.,  15  delegation  of  authority,  and  the  power 
Ore.  413;  s.  c.  3  Am.  St.  Eep.  IGD,  of  courts  to  make  such  assessments, 
172;  citing  Cook  Stockh.  §  109.  collecting  American  decisions  on  the 

2  It  was  so  held  concerning  the  subject,  see  21  Am.  &  Eug.  Corp.  Cas. 
following    statute:    "From  the   first  631,  n. 

meeting  of  the  directors,  the  powers  ^  Ex  parte  Winsor,  3  Story  CU.  S.) 

vested  in  the    corporation  are  exer-  411. 

cised  by  them,  or  by  their  officers  and  ■*  Ibid. 

agents,  under  their  direction,  except  ^  That  a  requisition  for  the  pay- 
as  otherwise  provided  in  this  chap-  meat  of  stock  made  by  the  directors 
ter."  Hill  Code  Ore.,  §  3225.  Budd  of  a  corporation,  under  the  authority 
V.  Multonoma  St.  R.  Co.,  15  Ore.  413;  of  the  by-laws,  is  binding  upon  each 
s  c.  3  Am.  St.  Rep.  169,  172.  For  a  individual  stockholder  without  his 
useful  note  on  the  power  of  corpora-  assent,  see  Smith  v.  Natchez  Steam- 
tion  to  make  calls  or  assessments  boat  Co.,  1  How.  (Miss.)  479. 
upon   its   stock,    and    especially  the 
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to  the  board  of  directors  the  pov/er  to  call  in  the  stock. ^  But 
where  the  power  was  given  to  a  corporation,  by  the  legislature, 
to  raise  a  fund,  in  addition  to  the  capital  stock,  by  assessments 
on  the  stockholders,  it  was  held  that  the  directors  had  no  power 
to  lay  assessments  for  this  purpose,  without  authority  from  the 
corporation.^  Under  aoy  theory  the  stockholders  are  above  the 
directors,  and  unless  a  mandatory  statute  fixes  the  duties  of  the 
directors  in  this  respect,  the  fact  that  power  is  conferred  upon 
them  to  make  calls  for  installments  of  stock  subscribed,  does  not 
prevent  stockholders,  in  their  articles  of  association,  or  in  any 
written  contract  to  pay  for  stock,  from  fixing  the  time  of  pay- 
ment ;  and  if  such  time  is  fixed  by  the  terms  of  the  subscription, 
the  party  subscribing  is  bound  thereby.^ 

§  1706.  Directors  Cannot  Delegate  Power  to  Ministerial 
Officers.  —  But  this  power,  when  once  vested  in  the  directors,  is 
discretionary  or  legislative,  in  such  a  sense  that  they  cannot  del- 
egate it  to  subordinate  officers  of  the  corporation.  The  well 
known  rule  that  delegated  power,  when  discretionary  in  its 
nature,  cannot  be  delegated,  applies  to  such  a  case;^  although 

1  Rices  v.  Plank  Road  Co.,  30  Ala.  intended  that  the  calls  for  instaFments 
D2.  should   l)e  made  as  the  purposes   of 

2  Marlborough  Mfg.  Co.  y.  Smith,  2  the  business  required;  that  the 
Conn.  579.  trustees  had  no  right  to  call  for  all 

s  Estell  V.  Knightstown  &c.  Turnp.  at  ouce,  unless  the   purposes  of  the 

Co.,  41    Ind.    174.     In   a  recent  case  business  so    required.      Williams   v. 

certaia  stockholders  of  a  corporation  Taylor,    120  N.  Y.  241;  s.  c.  24  N.   E. 

signed  an   instrument    reciting  that  Rep.  288;  80  N.  Y.  St.    Rep.    646,  re- 

thoy  had  placed  9,000  shares  of  their  versing  s.  c.  41  Hun  (N".  Y.),  45;  Dis- 

paid-up    stock     in    the    hands    of   a  tinguishing  Railroad  Co.  v.  Mason,  16 

trustee,  subject  to  the  control  of   the  N.  Y.  45;    Rowlands  r.    Edmonds,    24 

directors,  and  that  the  directors  had,  N.  Y.  307;  and  Tuckerraan   v.  Brown, 

with  their  consent,  ordered  that  6,000  33  N.  Y.  2!)7;  s.  c.  88  Am.  Dec.  386. 

shares  should  be  sold.     These  shares  *  See  post,  §  3944.  The  principle  is 

were  then  offered  upon  the  following  well  settled  that  directors  are  prima 

terms:  One-third  to  be  paid  down  as  /acts  unable  to  delegate  their  discre- 

,soon  as  all  the  stock  was  taken,  and  tionary  powers  even  to  one  or  more  of 

the  remainder  to  be  paid  in  such   in-  their  number.    Cartmell's  Case,  L.  R. 

sta'lments  as   the   board  of  trustees  9  Ch.  691;  Howard's  Case,  L.  R.  1  Ch. 

sliould  call  for  it,  "  for  the  purposes  561;    Ex  parte  Birmingham  Banking 

of  the   business."     The    subscribers  Co.,  L.  R.  3  Ch.  651;  Cook  v.  Ward,  2 

agreed  to  pay  for  their  stock  accord-  C.   P.    Div.   255.     But  this  power  is 

ing  to  the  terms  set  forth  in  the  pro-  often  conferred  by  statute,  as  in  En- 

posal.      It    was    held    that    it     was  gland  under  the  Companies'  Act,  1862 
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cases  are  found  which  ignore  ^  or  evade  this  salutary  prin- 
ciple.^  Accordingly,  where  an  agreement  of  subscription  to 
corporate  stock  provided  that  subscriptions  "  should  be  paid  in 
by  installments  as  may  be  called  by  a  vote  of  two-thirds  of  the 
board  of  directors,"  and  the  directors  authorized  tit e  treasurer  \.o 
call  for  the  subscriptions  in  such  installments  as  might  be  needed, 
etc.,  —  it  was  held  that  the  calls  made  by  the  treasurer  under 
this  authority  were  invalid.^ 


§   1707.  Power  Limited  by  the  Charter  or  Governing  Stat- 
ute.  Assuming  that  the  power  of  the  directors   has  not  been 

enlarged  by  the  contract  of  the  common  adventurers  among 
themselves,  or  so  far  as  affects  the  rights  of  any  one  of  them,  by 
his  conduct,*  the  general  rule  is  that  the  power  of  the  directors  in 
respect  of  the  levying  of  assessments  must  be  sought  for  in  the 
charter  or  governing  statute.-^  Thus,  if  the  charter  confers  the 
power  to  raise  a  definite  sum,  when  this  sum  is  raised  the  power 


(Taurine  Co.,  25  Ch.  Div.  118),  and 
under  the  Companies'  Clauses  Con- 
solidation Act,  8  and  9  Vict.  Cii.  16. 
See  D'Arcy  v.  Taraar  R.  Co.,  L.  R.  2 
Excli.  158;  Totterdell  v.  Fareham 
Bricic  Co.,  L.  R.  1  C.  P.  674.  And 
where  the  power  of  deleijation  exists, 
its  exercise  will,  under  particular 
circumstances,  be  presumed.  Totter- 
dell V.  Fareham  Brick  Co.,  supra; 
Lyster's  Case,  L.  R.  4:  Eq.  233;  Ex 
parte  Contract  Corporation,  L.  R.  3 
Ch.  105,116;  Lind.  Comp.,5th  ed.,  pp. 
15G,  329,  338. 

1  We  find  a  case  in  Pennsylvania 
where  this  principle  was  ignored,  and 
where  calls  made  by  the  treasurer  un- 
der general  authority  given  by  the 
board,  were  held  valid,  although  the 
resolutions  do  not  specify  the  amount 
of  each  call.  Hays  v.  Pittsburgh  &c. 
R.  Co.,  38  Pa.  St.  81. 

2  See  Rutland  &c.  R.  Co.  v.  Thrall, 
35  Vt.  536,  where  a  very  irregular, 
and  it  seems  illegal  assessment,  was 
worked  out  and  made  valid  on  the 
theory  that  the  directors   mi^'ht  ratifj 


the  acts  of  a  committee  of  their  mem- 
bers. Compare  Pike  v.  Bangor  &c.  R. 
Co.,  68  Me.  415,  where  an  assessment 
made  by  a  committee  of  one,  and  not 
ratified  by  the  board,  was  held  void. 

3  Silver  Hook  Road  v.  Green,  12  R. 
I.,  164. 

*  Ante,  §  1705.  Post,  §  1877,  et 
seq. 

'  In  an  early  case  in  Nebraska  an 
assessment  was  levied  upon  shares  of 
stock  in  a  ferry  company,  and  suit  in 
chancery  commenced  to  subject  the 
shares  to  the  payment  of  such  assess- 
ment, although  the  charter  of  the 
company  gave  it  no  authority  so  to  do. 
Service  was  made  by  publication,  the 
bill  taken  pro  confesso,  decree  ren- 
dered, and  the  shares  sold.  It  was 
held:  1.  That  the  decree  was  coram 
/ionJMdice,  and  void.  2.  That  the  pur- 
chaser having  procured  title  to  the 
shares  under  color  of  these  proceed- 
ings, held  dividends  received  thereon 
in  trust  for  the  original  owner.  Will- 
iams V.  Lowe,  4  Neb.  382. 
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of  assessment  is  exhausted. ^  So,  stock  which  has  been  fully 
paid  up.,  cannot  be  further  assessed  without  special  authority 
conferred  by  charter  or  by  statute;^  and  moreover  this  authority, 
in  order  to  be  valid,  must  obviously  have  been  conferred  prior  to 
the  subscription,  or  it  would  impair  the  obligation  of  the  contract 
and  be  void.^  Moreover,  where  the  directors  possess  this  power, 
they  must  exercise  it  in  accordance  with  the  charter:  all  the  pre- 
requisites of  that  instrument  must  be  complied  with  before  an 
action  will  lie  to  recover  installments.^ 

§  1708.  Statutes  Autliorizing  Assessments  of  Full  Paid 
Stock.  —  Under  some  statutes  the  shares  of  corporate  stock  may 
be  subjected  to  further  assessments,  although  it  has  been,  so  to 
speak,  fully  paid  up.  It  has  been  so  held  under  a  statute  of 
Pennsylvania,  authorizing  corporations  to  "  assess  upon  each 
share  of  stock  such  sums  of  money  as  the  corporation  may  think 
proper,  not  exceeding  in  the  whole  the  amount  at  which  each 
share  was  originally  limited."  ^  It  has  been  so  held  under  cer- 
tain clauses  of  the  Code  of  California,*'  providing  that,  in  case  of 
corporations,  "  no  one  assessment  must  exceed  ten  per  cent,  of 
the  amount  of  the  capital  stock  named  in  the  articles  of  incorpo- 
ration ; "  except  that  (subdivision  1)  "  if  the  whole  capital  of  a 
corporation  has  not  been  paid  up,  and  the  corporation  is  unable 
to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors,  the 
assessment  may  be  for  the  full  amount  unpaid  upon  the  capital 
stock ;"  and  that  "  no  assessment  must  be  levied  while  any  por- 
tion of  a  previous  one  remains  unpaid,  unless  the  assessment 
falls  within  the  provisions  of  subdivision  1;  and  that,  with 
these  exceptions  and  limitations,  corporations  may  Aqyj  assess- 

1  State  V.  Morristown  Fire  Assoc.  limit  tlie  right  of  the  company  so 
23  N.  J.  L.  195.     See  next  section.  created  to  make  an  assessment  for  the 

2  Great  Falls  &c.  R.  Co.  v.  Copp,  38  payment  of  losses  only.  When  the 
N.  H.  124;  Atlantic  &c.  Co.  v.  Mason,  funds  are  exhausted  by  losses  and  an 
5  R.  I.  463.  assessment  becomes  necessary,  it  may 

3  Post,  §  3032.  be   made  for  all  purposes,   either  to 

4  Barret  v.  Alton  &c.  R.  Co.,  13  111.  pay  debts  already  contracted  or  to 
504.  Where  the  charter  of  a  company  create  a  new  fund  for  the  purpose  of 
authorizes  a  call  and  assessment  on  a  business  basis.  Be  Republic  Ins. 
unpaid  shares  of  stock  only  in  case  Co.  3  Biss.  (U.  S.)  457. 

of  «« losses  exceeding   the   means   of  ^  Price's  Appeal,  106  Pa.  St.  421. 

the  corporation,"  this  clause  does  not  ^  1  Cal.  Code,  §§  332,  333. 
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ments  upon  the  subscribed  capital  stock ' '  for  corporate  pur- 
poses.* 

§   1709.   Statutes    Restraining    the    Power    to    Assess.  — 

Statutes  exist  restraining  the  power  of  assessment,  in  some  cases 
making  it  depend  upon  a  vote  of  the  stockholders.  The  effect 
of  such  statutes  where  the  rights  of  creditors  are  involved,  will 
be  considered  hereafter.^  In  a  Federal  case  the  general  law 
under  which  the  corporation  was  organized  declared  :  "No  stock- 
holder shall  ever  be  held  liable  or  responsible  for  the  contracts 
or  faults  of  such  corporation  in  any  further  sum  than  the  unpaid 
balance  due  to  the  company  on  the  shares  owned  by  him."  The 
charter  prescribed  in  what  installments  forty  per  cent,  of  the 
stock  should  be  paid,  and  then  declared:  *'  The  balance  on  each 
share,  or  any  portion  of  such  balance,  shall  not  be  called  for, 
unless  with  the  assent  of  three-fourths  of  the  stockholders,  and 
then  only  to  increase  the  business  of  the  corporation."  It  was 
held  that,  after  the  payment  of  forty  per  cent,  of  his  stock,  no 
stockholder  was  liable  for  the  balance,  unless  it  had  been  called 
for  by  a  vote  of  three-fourths  of  the  stockholders.'' 

§  1710.  Stockliolders  cannot  Question  the  Necessity  for  the 
Call.  —  Assuming  that  the  directors  are  vested  with  the  discre- 
tionary power  of  making  assessments,  and  that  the  exercise  of 
the  power  by  them  is  not  specially  restrained,  the  wisdom  or 
necessity  of  making  them  is  exclusively  for  their  determination, 
and  is  not  open  to  question  by  the  stockholders  in  the  judicial 
courts,*  in  the  absence  of  fraud.^ 

1  Santa  Crnz  R.  Co.  v.  Spreckles,  wherein  the  declaration  alleged  that, 
65  Cal.  193.  in  order  to  carry  out  a  scheme  of 

2  Post,  §  3537.  fraud,  an  unnecessary  assessment  was 

3  Louisiana  Paper  Co.  v.  Waples,  3  levied,  but  did  not  allege  that  the 
Woods  (U.  S.),  34.  assessment  was  in  excess  of  the  powers 

<  Budd  V.  Multonoma  Street  R.  Co.,  of  the  directors,  —  it  was  held  that, 
15  Ore.  413;  s.  c.  3  Am.  St.  Rep.  169,  as  to  the  wisdom  or  necessity  of  an 
172;  15  Pac.  Rep.  659;  Chouteau  Ins.  assessment  or  the  motives  which 
Co.  V.  Floyd,  74  Mo.  286 ;  Judah  v.  prompted  it,  the  court  would  not  in- 
American  Livestock  Assn.,  4  Ind.  quire.  Oglesby  v.  Attrill,  105  U.  S. 
aaS.  605.     See  also  Bailey  v.  Birkenhead 

'  In  an  action  against  a  corporation,  &c.  R.  Co.,  12  Beav.  443. 
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§  1711.  Assessments  Authorized  under  Particular  Statutes. — 

An  assessment  by  an  electric  light  company  for  necessary  repair  of  its 
encriue  and  other  machinery,  without  which  it  would  be  unable  to 
answer  the  demands  upon  it  for  the  supply  of  electric  light,  is  author- 
ized by  the  California  statute  ^  providing  for  the  levy  of  assessments 
for  the  purpose  of  "  paying  expenses,  conducting  business  or  paying 
debts. "2  -  -  -  -  Where  a  mining  corporation  bought  an  adjoining 
property  and  transferred  all  the  property  to  a  new  corporation,  receiv- 
ing stock  in  the  new  corporation  therefor,  and  borrowed  money  from 
one  of  its  stockholders  to  pay  the  expenses  thereof,  there  being  no  fraud, 
the  company  was  liable  for  the  money  borrowed,  and  could  levy  an 
assessment  to  pay  for  it.^ 

§  1712.  After  a  Resolution  to  Discontinue  Business.  —  The 

adoption  by  a  corporation  of  a  resolution  to  discontinue  business, 
does  not  operate  as  a  dissolution,  in  such  a  sense  as  to  deprive 
the  corporation  of  the  power  to  enforce  assessments  upon  stock 
by  actions  against  its  stockholders.* 

§  1713.  Illegality  of  one  Assessment  will  not  Vitiate  Subse- 
quent Legal  Assessment.  —  It  has  been  laid  down,  in  an  action 
for  calls,  that  the  illegality  of  one  assessment,  —  in  the  particular 
case,  the  first  assessment,  —  will  not  vitiate  subsequent  assess- 
ments or  proceedings  for  the  forfeiture  and  sale  of  the  shares 
thereunder,  nor  afford  a  good  defense  to  an  action  for  the  recovery 
of  such  subsequent  assessments.  The  reasoning  on  which  this 
holding  proceeds  is  that  each  assessment  gives  a  separate  right  of 
action  to  the  corporation;  that  the  assessments  are  severable; 
and  that,  although  the  corporation  brings  a  single  action  to 
recover  the  entire  balance  due  after  the  sale  of  shares  under  the 
forfeiture,  yet  the  illegality  of  the  first  assessment  will  not  so 
far  vitiate  the  whole  as  to  prevent  a  recovery  of  the  amount  due 
under  the  subsequent  assessments.^ 

§  1714.  Periodicity  of  the  Calls :  Intervals  between 
Them. — The  amount  which   the  directors  can  call  at  any  one 

1  Cal.  Civ.  Code,  §  331.  *  Chouteau   Ins.    Co.   v.   Floyd,  74 

2  Younglove  v.    Steinraan,  80   Cal.      Mo.  286. 

375;  8.  c.  22  Pac.  Rep.  189.  '  European  &c.  R.  Co.  v.  McLeod, 

8  Taylor  v.  North    Star  Gold  Min.      3  Pugsley  (N.  B.),  3,  39,  41. 
Co.,  79  Cal.  285;  s.  c.  21  Pac.  Rep.  753. 
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time,  the  time  at  which  they  can  make  and  enforce  the  call,  the 
intervals  which  must  elapse  between  the  calls,  and  their  power 
to  call  in  the  whole  amount  at  one  time, —  are  all  questions 
depending  for  their  solution  upon  the  governing  statute,  valid 
by-laws  thereunder,  and  the  terms  of  the  contract  of  subscrip- 
tion.^  It  has  been  held  that,  under  a  statute  ^  which  authorizes 
the  directors  to  require  "  payments  from  subscribers  to  the 
capital  stock  of  the  sums  subscribed  by  them,  at  such  times  and 
in  such  proportions  and  on  such  conditions  as  they  shall  see  fit,"  — 
the  directors  are  invested  with  a  full  discretionary  power  as  to 
the  time  and  manner  of  payment.  They  may  require  the  ivhole 
subscription  to  be  paid  at  one  time,  or  in  installments.^  "Where 
the  terms  of  a  subscription  required  that  "assessments  should 
not  exceed  five  dollars  on  each  share  at  one  time,"  it  was  held, 
that  if  no  greater  sum  is  payable  atone  time,  the  fact  that  several 
assessments  were  voted  at  one  time  is  immaterial.*  On  a  similar 
view,  a  resolution  of  the  board  of  directors  of  a  railroad  com- 
pany requiring  the  payment  of  ten  per  cent,  every  thirty  days 
on  all  cash  subscriptions  until  the  whole  subscriptions  are  paid, 
has  been  held  evidence  of  a  call  for  a  payment  of  installments  on 
stock  subscribed  for  in  thirty  days  from  its  date  and  every  thirty 
days  thereafter.^  It  has  been  held  that  when  not  more  than  two 
calls  are  to  be  made  in  any  successive  twelve  mouths,  the  period 
is  to  be  calculated  from  the  date  of  the  first  call,  so  that  three 
calls  may  be  made  in  thirteen  successive  months,  provided  but 
four  be  made  in  two  years.^ 

§  1715.  Regularity  of  Meetings  Convened  to  Make  Assess- 
ments.—  As  hereafter  seen,  aboard  of  directors  can  only  act 
in  the  exercise  of  their  discretionary  powers,  as  a  body  at  meet- 

1  Subscribers  to  stock  in  a  railroad  •*  Penobscot  R.  Co.  v.  Dummer,  40 
company  must  pay  their  subscriptions  Me.  172;  s.  c.  63  Am.  Dec.  654;  Rut- 
as  the  work  progresses,  such  being  land  &c.  R.  Co.  v.  Thrall,  35  Vt.  536. 
the  intent  of  the  parties,  as  gathered  Compare  Spangler  v.  Indiana  &c.  R. 
from  the  nature  of  the  "work  to  be  ac-  Co.,  21  111.  276. 

complished.     McMillan  v.  Maysville,  ^  Heastonr.  Cincinnati  &c.  R.  Co., 

&c.  R.  Co.,  15  B.  Mon.  (Ky.)  218;  s.  c.  16  Ind.  275;  s.  c.  79  Am.  Dec.  430. 

61  Am.  Dec.  181.  6  Dinkgrave  v.  Vicksburg   Co.,   10 

2  1  Gav.  &  H.  Ind.  St.  477,  §  11.  La.  An.  514. 
^  Haun    V.    Mulberry     &c.    Gravel 

Road  Co.,  33  Ind.   103. 
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ings  regularly  convened/  and  some  attention  has  been  given  to 
this  subject  already. 2  If  a  meeting  of  the  stockholders  convened 
to  make  an  assessment  upon  stock  is  a  special  or  called  meeting, 
it  can  only  be  convened  upon  notice  duly  given  to  the  stockhold- 
ers, stating  the  object  of  the  meeting.^  It  has  been  held  that 
neither  a  clause  in  the  charter  declaring  that  "  all  or  any  busi- 
ness of  the  corporation  may  be  transacted,  or  acted  on,"  at  such 
a  meeting,  nor  a  by-law,  passed  in  pursuance  of  the  charter, 
prescribing  how  notice  of  special  meeting  shall  be  served  upon 
the  stockholders,  can  dispense  with  the  necessity  of  specifying, 
in  such  a  case,  the  purpose  in  the  notice  of  the  meeting.*  Some 
of  the  statutes  are  so  minute  as  to  prescribe  the  manner  in  which 
meetings  shall  be  held  at  which  assessments  shall  be  voted. 
Such  a  statute  exists  in  Colorado  in  regard  to  mining  companies. 
Under  its  provisions,  assessments  on  stock  require  a  vote  of 
the  stockholders  at  a  meeting  held  at  the  principal  office  of  the 
company,  to  be  held  not  less  than  thirty  days  from  the  publica- 
tion of  such  call ;  .notice  thereof,  signed  by  the  president 
or  secretary,  is  given  to  the  stockholders,  stating  the  object, 
time  and  place  of  the  meeting,  and  is  published  in  the 
county  where  the  operations  are  carried  on,  weekly,  for  four  con- 
secutive weeks,  and  in  a  paper  of  general  circulation  where  the 
principal  office  is,  daily,  for  thirty  days,  the  last  publication  being 
ten  days  before  the  meeting.  Notice  is  also  served  personally 
on  or  mailed  to  each  stockholder.  If,  at  such  meeting,  a  majority 
favor  it,  the  directors  or  trustees  shall  make  the  assessments.^ 

§  1716.  Interest  on  Assessments.  — Whether  interest  is  pay- 
aole  upon  calls  will  depend  upon  the  provisions  of  the  particular 
statutes,*^  and  if  these  are  silent,  upon  the  provisions  of  the 
general  statutory  law  in  regard  to  the  accruing  of  interest.     The 

^  Post,  §  3932.  a  finding  that  the  necessary  notice  was 

2  Ante,  §  706.  given,  see  Younglove  v.  Steinman,  80 

*  Ante.,  §  707.  Cal.  375;  s.  c.  22  Pac.  Rep.  189. 

*  Mason  v.  Atlantic  &c.  Co.,  5  R.  I.  s  Gen.  Stat.  Colo.  1883,  chap.  19,  § 
463.    That  a  finding  that  a  meeting  of  86. 

directors  of  a  corporation  was  "  duly  ^  gg^  the  provisions  of  the  English 

and  regularly  convened,"  and  that  an  statutes  collected  in  Lind.  Comp.  5th 

assessment  made  thereat  was  "  law-  ed.  414. 
fully  and  rightfully  levied,"  includes 
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general  principle  is  that  interest  begins  to  run  from  the  time 
when  the  call  ought  to  be  paid,  and  not  from  its  date.^  While  it 
is  not,  as  a  general  rule,  competent  for  the  directors  to  pay 
interest  on  shares;^  yet  if  a  member  pays  in  his  subscription 
before  it  becomes  due  according  to  the  terms  of  the  contract  — 
that  is  to  say,  before  it  is  called  —  and  the  directors  have  agreed 
to  pay  interest  on  it  as  so  much  money  advanced  to  the  com- 
pany, they  must  pay  this  interest,  although  there  may  be  no 
profits  out  of  which  to  pay  it.  The  reason  is  that  the  payment 
of  interest,  under  such  circumstances,  is  not  a  reduction  of  the 
capital,  but  an  expenditure  of  the  general  assets  in  the  payment 
of  a  lawful  debt.^ 

§  1717.  Action  to  Recover  Back  Money  Paid  on  an  Assess- 
ment. —  It  is  well  known  that  an  action  at  law  lies  to  recover 
back  money  voluntarily  paid  under  a  mistake  of  fact;  ^  but  no 
such  action  lies  to  recover  back  money  voluntarily  paid  under  a 
mere  mistake  of  law,  unmixed  with  any  circumstances  of  fraud, 
imposition  or  undue  influence  ;  ^  nor  will  an  action  lie  to  recover 
money  voluntarily  paid  without  fraud,  imposition,  duress,  or  un- 
due influence,  and  with  full  knowledge  of  all  of  the  facts.®     If, 

1  Johnson  v.  Lyttles  Iron  Agency,  ^  Dale  v.  Martin,  11  L.  R.  Ir.  371 ; 
5  Ch.  Div.  687.     Interest  not  recover-      affirming  s.  c.  9  L.  R.  Ir.  498. 

able  upon  calls  for  the  non-payment  *  Yeates  v.  Hines,  24  Mo.  App.  619; 

of  which  the  shares  have  been  for-  Morrow  v.  Surber,  97  Mo.  155;    Ellis 

feited:  Stockton's  Case,  L.  R.  5Eq.  6;  v.  Ohio  &c.  Co.,  4  Oh.    St.  628;    s.  c. 

s.  c.  L.   R.  3  Ch.  412.    Under  a  Vir-  64  Am,  Dec.  610;  Rheel  v.  Hicks,   25 

ginia  statute  (Va.  code  of  1873,  c.  57,  N.  Y.  291. 

Sec.  23),  a  stockholder  in  a  corpora-  ^  Lowry  v.   Bourdieu,  Doug.   471; 

tion   is  liable  for  interest  from  the  Bilbie  v.  Lumley,  2  East,  4G9;  Stevens 

date  of  the  call  on  him  for  an  assess-  v.  Lynch,  12  Id.  38;  Brisbane  v.  Danes, 

ment    to    meet    corporate    liabilities.  5    Taunt.    144;     Mo  watt    v.   Wright, 

Hawkins  «.  Glenn,  131  U.  S.  319;  s.  c.  1    Wend.    (N.    Y.)   355;  s.   c.  19  Am. 

9  Sup.  Ct.  Rep.  739.     An  act  of  incor-  Dec.     508;     Norton    v.    Marden,     15 

poration  authorizing  the  company  to  Me.  45;  s.  c.  22  Am.  Dec.  132:  Morton 

charge  five     per    cent,    interest    per  v.   Ludlow,  1  Edw.   Ch.  643.    Contra, 

mouth  on  all  stock  subscribed  and  not  Culbreath  v.   Culbreath,    F.    Ga.  64 ; 

paid  within  thirty  days,  created  was  a  s.  c.  50  Am.  Dec.  375. 

penalty,  and  not  merely  interest.  Cus-  ®  Morris  v.  Turin,  3  Dall.  <^Pa.)  147; 

tar  V.  Titusville  Gas  &c.  Co.,  63  Pa.  s.    c.    1    Am.    Dec.    233;    Bulkley  v. 

St.  381.  Stewart,  1  Day  (Conn.)  130;  s.  c.  2  Am. 

2  Post,  §  2236.  Dec.  57;  Hall  v.  Shultz,  4  Johns.   (N. 
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therefore,  the  stockholders  in  a  corporation,  desiring  to  raise 
capital  to  prosecute  the  venture,  assess  themselves  and  pay  into 
the  treasury  sums  beyond  what  is  required  by  the  mere  obliga- 
tion of  their  subscription,  —  one  of  them  who  subsequently 
becomes  dissatisfied  with  what  he  has  done,  cannot  maintain  an 
action  against  the  corporation  to  recover  back  what  he  has  thus 
voluntarily  paid  in,  on  the  theory  that  it  is  a  loan.^ 

§  1718.  In  the  Case  of  a  Corporation  Formed  from  a  Part- 
nership.—  A  recent  holding  in  the  Supreme  Court  of  North 
Dakota  is  to  the  effect  that  a  corporation  formed  from  a  part- 
nership may  assess  its  capital  stock  to  pay  debts  incurred  by  the 
firm  in  procuring  property  which  has  been  transferred  to  the 
corporation,  so  long  as  the  assessment  is  less  upon  each  person 
than  he  was  originally  required  to  furnish  as  a  partner,  the  firm 
capital  not  having  been  actually  paid  in.^ 

§  1719.  Injunction  against   the  Euforcement   of   Calls. — 

It  seems  that  a  shareholder  may  have  an  injunction  to  prevent  a 
forfeiture  of  his  shares  for  non-payment  of  a  call,  where  the 
shares  are  fully  paid  up,  though  relief  will  be  confined  to 
restraining  proceedings  against  his  shares,^  or  under  particular 
circumstances  where  he  has  been  inveigled  into  subscribing 
through  fraud.*  Where  the  shares  are  assessable  an  injunction 
will  not  be  granted  to  restrain  the  directors  from  making  an 
assessment  on  the  mere  ground  that  the  corporation  is  insolvent^ 
that  its  affairs  have  been  mismanaged,  and  that  the  directors  will 
proceed  to  forfeit  the  shares  of  the  plaintiff  if  the  assessment  is 
not  paid,  —  including  a  prayer  for  the  appointment  of  a  receiver 
to  wind  up  the  corporation,  but  not  charging  any  breach  of 
trust.5  Mere  insolvency  is,  of  course,  no  ground  for  restraining 
the  collection  of  stock  subscriptions,  but  may  be  a  good  ground 

Y.)   270;  Robinson  v.   Charleston,    2  2  Hennessy   v.    Griggs   (N.  D.)  44 

Rich.   L.    (S.   C.)    317;  s,   c.   45    Am.  N.  W.  Rep.  1010. 

Dec.  739.  ^  Moore  v.   New  Jersey  Lighterage 

1  Ridwell  V.  Pittsburgh  &c.  R.  Co.,  Co.,  2,5  Jones  &  S.  1  (N.  Y.  Superior 

.  114  Pa.  St.  535;  s.  c.  15    Am.    &   Eng.  Ct.  App.)  ;  5  N.  Y.  Supp.  192. 

Corp.  Cas.  623;    6    Atl.    Rep.  729;    5  *  Antf,^  1424. 

Cent.  Rep.  287;  11  East.  Rep.  421.  &  Gorman      v.     Guardian     Savings 


Bank,  4  Mo.  App.  180. 
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for  enforcing  them.^  Equitable  relief  cannot,  in  general,  be  had 
on  the  mere  ground  of  mistake  of  law, — that  is,  that  the  sub- 
scriber has  mistaken  the  obligations  incurred  by  him  under  the 
charter. 2  When  a  person  becomes  a  corporator  in  a  company 
he  is  bound  to  know  the  obligations  which  he  thereby  incurs.^ 
Such  obligations  are  matters  of  law  resulting  from  the  construc- 
tion of  the  charter.  Whether  a  subscriber  is  or  is  not  liable  to 
pay  future  installments  is  a  question  of  law  arising  upon  that 
construction.  If  both  parties  are  mistaken  as  to  the  construc- 
tion, it  is  no  ground  in  equity  or  law  for  setting  aside  the  obliga- 
tion of  the  contract.*  The  mere  fact  thtit  the  directors  who  are 
enforcing  the  calls  against  other  stockholders  are  not  themselves 
paying  their  assessments,  does  not  entitle  the  other  stockholders 
to  equitable  relief.^ 

§  1720.  Assessments  lievled  against  Original  Subscriber 
after  Sale  and  Repurcbase.  —  It  has  been  held,  under  a  charter 
which  gave  no  remedy  against  members  for  delinquent  assessments  ex- 
cept by  a  sale  of  their  shares,  that  if  au  original  subscriber  sells  his 
shares  bona  fide  to  a  third  person,  and  afterwards  repurchases  them, 
and  thereafter  an  assessment  is  levied  against  them,  —  an  action  can  not 
be  maintained  against  him  for  such  assessment,  although  the  contract  of 
subscription  contained  a  distinct  promise  to  pay  the  sums  which  should 
be  assessed  on  his  shares. ^  The  court  likened  the  case  to  that  where, 
after  a  devise  of  real  estate,  the  testator  sells  a  part  of  it,  and  then  re- 
purchases it,  in  which  case  the  part  sold  and  repurchased  will  not  pass 
under  tlje  will.  The  decision  seems  entirely  unsound.  The  opinion 
proceeds  on  the  assumption  that  if  the  defendant  had  not  sold  his  shares, 
he  would  have  been  Uable  to  pay  the  amount  which,  by  his  contract  of 
subscription,  he  agreed  to  pay  in  respect  of  them.  Upon  all  the  modern 
holdings  this  KabiUty  followed  the  assignment  of  his  shares  to  his  as- 
signee, and  followed  the  re-assignment  of  them  by  his  assignee  to  him.'' 

§  1721.  Assessments  Must  be  Equal —  A  demurrer  will  be  sus- 
tained to  a  complaint  in  an  action  against  a  stockholder  to  recover 

1  Dill  V.  Wabash  &c.  R.  Co.,  21  111.  ^  Grant  v.  Attrill,  11  Fed.  Rep.  439. 
91.                                                                         6  Franklin  Glass  Co.  v.  Alexander, 

2  Ante,  §  1393.  2  N.  H.  380;  s.  c.  9  Am.  Dec.  92 

3  Ante,  §§1136,  1259.  '  Post,  §  2335. 
*  Chesapeake    &c.    Canal     Co.     v. 

Dnlany,  4  Cranch  C.  C,  (U.  S.)  85. 
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an  assessment  upon  the  shares  of  a  corporation,  which  alleges 
that  some  of  the  stockholders  have  paid  40  per  cent,  of  their 
subscriptions,  and  others  but  2  per  cent.,  and  that  a  horizontal 
assessment  of  35  per  cent,  has  been  made  on  all  shareholders 
alike, —  on  the  ground  that  such  assessment  is  unequal  and  un- 
just and  should  not  be  enforced,  even  though  such  assessment 
was  made  by  the  court  of  another  State  having  jurisdiction.^ 


Abticle  II.     Conditions  Precedent:  Full  Subscbiption  — 
Obganization. 

Section  Section 

1724.  When     subscription    of    entire       1734.  "Where  the  minimum  amount  of 

capital  a  condition  precedent  the  capital  is  not  fixed  at  all. 

to  a  valid  assessment.  1735.  An  illustration    of  the  forego- 

1725.  Illustrations  of  the  rule.  ing. 

1726.  Bona  fide  subscriptions   within  1736.  The   present    doctrine    in    En- 

this  rule.  gland. 

1727.  Where    the  charter    fixes    the      1737.  Whether   rule  applies   to   new 

minimum  amount.  stock. 

1728.  This  condition  may  be  waived      1738.  Whether  a  condition  precedent 

by  the  subscriber,  which  corporation  must  show. 

1729.  Illustration  of  such  a  waiver.  1739.  Doctrine  that  assessments  may 

1730.  Rule    applicable  to  joint-stock  be    laid    before    all    shares 

companies  in  New  York.  taken. 

1731.  Illustration.  1740.  Further  of  this  view. 

1732.  Rule  where  the  capital  andnum-      1741.  Suflicient  amount  not  paid  in,  in 

ber  of  shares  are  fixed  by  the  order  to  transact  business, 

members.  1742.  Rule  under  particular  statutes. 

1733.  No  valid  assessment  until  capi-      1743.  "Where  an  organization  is  a  cen- 

tal and  shares  fixed.  dition  precedent. 

§  1724.  When  Subscription  of  Entire  Capital  a  Condition 
Precedent  to  a  Valid  Assessment.  —  The  general  rule,  sup- 
ported by  the  concurrence  of  most  of  the  courts,  is  that,  where 
the  charter  or  governing  statute  fixes  the  amount  of  capital  which 
the  corporation  shall  have,  and  does  not  authorize  it  to  commence 
business  with  a  less  amount,  no  assessment  can  be  made  upon 
subscribers  until  the  capital  so  fixed  has  been  all  filled  up  by 
bona  fide  subscriptions,  unless  the  subscriber  has,  by  conduct 

1  Great  Western  Tel.  Co.  v.  Burn-  L.  J.  132;  47  N.  W.  Rep.  373;  Bowen 
ham,  79  Wis.  47;  s.  c.  9  Rail.  &  Corp.      v.  Kuehn,  79  Wis.  53;  47  N.  W.  374. 
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or  otherwise  waived  his  privilege.^  This  rule  varies  under  par- 
ticular statutory  t>ystems.  Thus,  in  Oregon,  after  one-half  of  the 
capital  stock  of  a  private  corporation  has  been  subscribed  and  a 
board  of  directors  elected,  assessments  may  be  made  upon  the 
stock  thus  subscribed.^ 


§  1725.  Illustrations  of  the  Rule. — Where,  by  the  charter  or 
articles  of  incorporation  of  a  railroad  company,  an  organization  and  the 
election  of  directors  and  officers  were  pro\ided  for,  upon  $100,000  of 
stock  being  subscribed,  the  capital  stock  being  $1,000,000;  and  where 
it  was  f ui-ther  pro^^ded  that  such  directors  should  thereupon  re-open  the 
books  and  continue  to  receive  subscriptions  until  the  whole  amount  of 
the  capital  stock  should  be  subscribed,  and  that  "  all  subscriptions 
to  the  stock  of  said  company  shall  be  paid  at  such  times,  in  such 
amounts  and  on  such  conditions  as  said  directors  may  prescribe,"  — it 
was  held  that  the  latter  provision,  respecting  the  time  and  terms  of  pay- 
ment, had  reference  to  the  time  when  the  full  amount  of  the  capital 
stock  should  have  been  subscribed,  and  that  an  assessment  upon  the 
shares  of  stockholders,  ordered  to  be  made  before  such  period,  was 
unauthorized  and  invalid. 3     -     -     .     -     "Where  the  charter  or  governing 


1  Ante,  §  1235  et  seq;  Penobscot  R. 
Co.  17,  Durarner,  40  Me.  172;  s.  c.  63 
Am.  Dec.  651;  Penobscot  R.  Co.  v. 
Whittier,  12  Gray  (Mass.),  250;  Penob- 
scot R.  Co.  V.  White,  11  Me.  512; 
s.  c.  66  Am.  Dec.  257;  Read  v.  Mem- 
phis &c.  Gas  Co.,  9  Heisk.  (Tenn.) 
515;  New  Hampshire  &c.  R.  Co.  v. 
Johnson,  SON.  H.  390;  s.  c.  61  Am. 
Dec.  300 ;  Exposition  &c.  Co.  v.  Canal 
Street  &c.  R.  Co.,  42  La.  An.  ;  7  So. 
Rep.  627;  Haskell  v.  Worthington,  91 
Mo.  560;  Shurtz  v.  Schoolcraft  &c. 
R.  Co.,  9  Mich.  269  (previous  to  Mich. 
Act  of  1857) ;  Peoria  &c.  R.  Co.  v. 
Preston,  35  Iowa,  115  (many  cases  are 
examined) ;  Orynski  v.  Loustaunan, 
(Tex.)  15  S.  W.  Rep.  674;  Anvil  Min. 
Co.  V.  Sherman,  71  Wis.  226;  s.  c 
1  L.  R.  A.  232;  s.  c.  5  Rail.  &  Corp.  L. 
J.  603;  12  N.  W.  Rep.  22G;  Bray  v. 
Farwell,  81  N.  Y.  600;  Salem  Mill 
Dam.  Corp.  v.  Ropes,  6  Pick.  (Mass.) 
23  and  9  Pick.  (Mass.)  167;  s.  c.  19 
Am.  Dec.  363;  Central  Turnpike  Corp. 


V.  Valentine,  10  Pick.  (Mass.)  112; 
Cabot  &c.  Bridge  v.  Chapin,  6  Cush. 
(Mass.)  50;  Worcester  &c.  R.  Co.  v. 
Hinds,  8  Cush.  (Mass.)  110;  Stone- 
ham  Branch  R.  Co.  v.  Gould,  2  Gray 
(Mass.),  277;  Oldtown  &c.  R.  Co.  v. 
Veazie,  89  Me.  571 ;  Ltttletown  Man. 
Co.  ?7.  Parker,  UN.  H.  543;  Conto- 
cook  Valley  R.  Co.  v.  Barker,  32  N. 
H.  363.  See  19  Am.  &  Eng.  Corp.  Cas. 
285,  n. ;  21  Id.  305,  n.  In  Wordsworth 
on  Joint  Stock  Companies,  it  is  said: 
"  The  amounts  of  capital  mentioned  in 
the  statute  must  have  been  subscribed 
before  calls  upon  the  shareholders 
can  be  made  or  enforced.  In  such 
cases  there  is  a  condition  precedent 
to  be  satisfied  before  a  shareholder 
can  be  .subjected  to  an  action  for  a 
call."  Wordsw.  Joint  Stock  Corp. 
318. 

2  Astoria    &c.    R.  Co.    v.    Hill,    20 
Or.  177;  s.  c.  25  Pac.  Rep.  379. 

3  Peoria  &c.  R.  Co.   v.  Preston,  35 
Iowa,  115. 
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statute  provides  that  "  uo  such  corporation  shall  prosecute  business 
with  any  other  than  its  members  until  at  least  one  half  of  its  capital 
stock  has  been  subscribed,  and  at  least  twenty  per  cent,  thereof  actually 
paid  in,"  1  no  action  can  be  maintained  by  the  corporation  against  a 
shareholder  to  recover  an  assessment,  subsequent  to  the  preUminary 
one  determined  upon  for  the  organization  of  the  company,  without 
alleging  that  the  above  statutory  requirement  has  been  complied  with. 
The  reason  for  this  conclusion  has  been  thus  stated :  ' '  Until  this  statute 
is  comphed  with,  the  corporation  has  no  use  for  or  right  to  such  an 
assessment.  It  is  a  condition  precedent  to  such  a  call  or  such  an  assess- 
ment, maintaining  the  reason  of  the  general  current  of  authorities,  in 
the  absence  of  such  a  statute.  The  object  of  the  statute  seems  to 
be  to  prevent  fictitious  and  fraudulent  corporations  from  extorting 
money  from  confiding  stockholders,  and  obtaining  credit  when  they 
have  no  real  basis  of  capital  to  do  business  upon  and  no  resources  to 
meet  their  liabihties.  After  they  have  obtained  as  much  money  as 
could  be  protected  from  discovery  or  inquiry  from  their  first  subscribers, 
less  than  half  of  the  whole  number,  they  may  abandon  their  corporation, 
and  the  fraudulent  scheme  is  ended.  We  think  that  it  is  within  the 
intention  of  this  statute  that  no  call  or  assessment  upon  the  shares  of 
stock  already  taken,  subsequent  to  the  first  one  for  prehminary  pur- 
poses, shall  be  made  until  one  full  half  of  the  capital  stock  has  been  sub- 
scribed and  20  per  cent,  thereof  has  been  actually  paid  in.  It  follows, 
therefore,  that  the  complaint  as  to  the  second  cause  of  action  ought 
to  have  alleged  that  the  plaintiff  corporation  had  complied  with  this 
statute,  as  a  condition  precedent  to  its  right  of  recovery.     ~ 


"  2 


§1726.  Bona  Fide  Subscriptions  Within  This  Rvile. — The 

rule  which"  requires  that  subscriptions  by  which  the  capital  is 
filled  up  before  a  valid  assessment  can  be  made  shall  be  bona 
fide  subscripLions,  intends  that  they  shall  be  made  in  good  faith 
by  the  subscriber  and  accepted  in  good  faith  by  the  commission- 
ers, the  promoters,  or  other  persons  acting  for  the  intended  cor- 
poration in  receiving  such  subscriptions.  It  means  that  such 
subscrii)tions  shall  be  made  in  good  faith,  and  not  colorably 
under  some  secret  arrangement  for  a  rescission,  by  persons 
apptirently  able  to  pay  and  to  bear  equally  with  the  other  sub- 
scribers the  burden  assumed.^ 

1  R.  S.  Wis.,  §  1773.  ^  Penobscot  R.  Co.     v.  "White,   41 

2  Anvil  Mining  Co.  t7.  Sherman,  74      Me.    512;    s.    c.    66    Am.    Dec.    257; 
Wis.  226;  s.  c.  42  N.  W.  Rep.  226.  Lewey's  Island  R.  Co.  v.   Bolton,  48 
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§  1727.   Where  the  Charter  Fixes  the  Minimum  Amount.  — 

Moreover,  it  is  a  general  rule,  subject  to  the  like  exception,  that 
where  the  charter  or  governing  statute  fixes  the  mnmwm  awoM/i^ 
of  capital  which  the  corporation  shall  have,  and  does  not  author- 
ize it  to  commence  business  with  a  less  amount  subscribed,  but 
confers  upon  it  the  power  to  raise  a  larger  amount,  —  no  legal 
assessment  upon  its  subscribers  can  be  made  until  this  minimum 
amount  has  been  bona  fide  subscribed.^ 

§  1728.   This  Condition  May  be  Waived  by  the  Subscriber. — 

But  it  has  been  conceded  that  such  a  charter  or  statutory  pro- 
vision is  capable  of  being  waived  by  the  subscriber,  either  by  sign- 
ing an  agreement  to  that  effect,  or  by  conduct  in  subsequently 
participating  in  the  organization  and  business  of  the  corporation. ^ 
The  rule  does  not  apply,  for  manifest  reasons,  where  the  share- 
holder knows  of  the  act  of  the  directors  in  commencing  business 
before  the  amount  of  stock  provided  for  by  the  articles  of  asso- 
ciation is  taken  and  paid  in,  and  acquiesces  in  this  course  of  con- 
duct; and  in  many  cases  it  will  appear  that  the  question  of  the 
liability  of  the  shareholder  is  made  to  turn  upon  this  question  of 
fact,  whether  or  not  he  did  acquiesce  in  this  action  of  the  direct- 
ors, with  knowledge.^ 

§  1729.  Illustration  of  Such  a  Waiver.  —  Thus,  in  cue  case  a 
compauy  was  organized  with  a  proposed  capital  of  10,000  shares  of  £2.5 
each,  and  the  defendant  took  some  of  the  shares.  Directors  were 
chosen,  who  commenced  business  and  incurred  debts  when  not  more 
than  1400  out  of  the  10,000  shares  had  been  taken.  In  a  suit  hy  a  cred- 
itor of  the  company  against  the  defendant  as  a  shareholder  and  partner, 
to  recover  his  debt  contracted  with  the  directors  on  behalf  of  the  com- 
pany. Lord  Abinger,  C.  B.,  told  the  jury  that,  without  evidence  that 
the  defendant  knew  and  assented  to  the  act  of  the  directors  in  their 
carrying  on  business  with  a  smaller  capital  than  that  which  was  originally 

Me.  451;  s.  c.  77  Am.  Dec.  237;  Pen-  ^  New  Hampshire  Central  Railroad 
obscot  R.  Co,  V.  Dummer,  40  Me.  172;  v.  Johnson,  30  N.  H.  390;  s.  c.  64  Am. 
8.  c.  fi6  Am.  Dec.  654;  New  Hamp-  Dec.  300;  Cabot &c.  Bridge  v.  Chapin, 
shire  Central  Railroad  V.  Johnson,  30  6  Cush,  (Mass.)  53;  Pitchford  v. 
N.  H.  390;  s.  c.  64  Am.  Dec.  300;  Davis,  5  Mees.  &  W.  2;  Bray  v.  Far- 
Cabot  &c.  Bridge  v.  Chapin,  6  Cush.  well,  81  N.  Y.  600  (recognized);  ante, 
(Mass.)  53.     Compare  ante,  §  1222.  §  1243. 

1  Oldtown  &c.  R.  Co.  v.  Veazie,  39  ^  Pitchford  v.  Davis,  supra. 
Me.  571. 

1339 


2  Thomp.  Corp.  §  1730.]     the  contract  of  subscription. 

proposed,  he  could  not  be  bound  by  the  contract  made  by  them,  and 
that  it  was  for  the  jury  to  say  whether  the  business  was  so  carried  on 
without  his  knowledge  and  consent.  The  jury  having,  under  this 
direction,  found  a  verdict  for  the  defendant,  a  motion  was  made  for  a 
new  trial  and  was  refused.  Lord  Abinger,  C.  B.,  said :  "  The  question 
is,  whether  the  directors  were  the  agents  of  the  defendant  in  carrying 
on  the  business  with  so  small  a  capital.  I  thought  at  the  trial,  and  am 
still  of  the  same  opinion,  that  where  a  prospectus  is  issued,  and  shares 
collected,  for  a  speculation  to  be  carried  on  by  means  of  a  certain 
capital  to  be  raised  in  a  certain  number  of  shares,  a  subscriber  is  not 
liable  in  the  first  instance,  unless  the  terms  of  the  prospectus  in  that 
respect  are  fulfilled.  But  if  it  be  shown  that  he  knows  that  the  direct- 
ors are  carrying  on  the  undertaking  with  a  less  capital,  and  have 
acquiesced  in  their  so  doing,  he  may  become  answerable  for  their  future 
contracts."  Parke,  B. ,  said:  "The  defendant,  by  taking  shares  in 
this  speculation,  gives  authority  to  the  directors  to  bind  him  by  their 
contracts,  in  the  event  of  the  proposed  number  of  shares  being  disposed 
of,  and  the  proposed  capital  obtained.  The  secretary  who  gives  the 
order  to  the  tradesman  is  the  party  primarily  liable ;  the  directors  also, 
who  give  the  order  to  the  secretary  may  be  liable.  A  third  party  may 
become  liable,  if  it  can  be  shown  that  he  has  authorized  the  act  of  the 
directors  in  making  the  contract.  But,  by  proving  the  defendant  to  be 
an  original  subscriber,  unless  the  proposed  capital  is  raised,  no  such 
authority  is  shown. "  Alderson,  B.,  said:  "  The  authority  given  by  the 
subscribers  to  the  directors  is  a  conditional  one,  depending  on  the  terms 
of  the  prospectus  being  fulfilled.  In  this  case  that  condition  had  not 
been  fulfilled,  and  therefore  the  defendant  is  not  bound  by  the  contract 
of  the  directors  ;  and  the  jury  have  found  that  he  had  not  ratified  the 
act  of  the  directors,  with  a  knowledge  of  that  condition  not  having  been 
performed."  ^ 

§  1730.  Rule  Applicable  to  Joint-Stock  Companies  in  New 
York.  —  Iq  like  manner,  it  is  held  in  New  York  that,  in  the 
absence  of  a  provision  in  the  articles  of  association  of  a /oi/i^ 
stock  company^  to  the  effect  that  the  company  may  proceed  to 
business  and  levy  assessments  upon  its  shareholders  upon  a 
partial  filling  up  of  its  capital,  it  is  necessary,  in  order  to  charge 
an  individual  subscriber  for  an  assessment  before  the  whole  stock 
is  taken,  that  he  has  waived  his  right  to  insist  upon  that  condi- 
tion, by  his  own  acts.^ 

J  Pitchfordr.  Davis,  oMees.  &  W.  2.  ^  gray  v.  Farwell,  81  N.  Y.  GOO. 
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§  1731.  Illustration.  —  By  the  articles  of  association  of  a  joint- 
stock  company,  its  capital  was  fixed  at  $3,000,000,  divided  into  30,000 
ahares.  It  was  provided  that  the  number  of  shares  might  be  increased 
or  diminished  by  resolution  of  the  board  of  directors,  and  the  shares 
were  each  made  subject  to  assessment  to  pay  Kabilities,  etc.,  which  the 
shareholders  agreed  to.  There  was  no  provision  authorizing  the  com- 
mencement of  business  until  the  whole  capital  stock  was  subscribed  for 
and  taken.  About  15,000  shares  were  subscribed  for,  upon  which  only 
$50  per  share  was  required  to  be  paid,  for  which  certificates  for  full 
paid  stock  were  issued.  Business  was  commenced  aud  liabilities  to  the 
extent  of  about  $4.50,000,  in  addition  to  the  amount  which  had  been 
paid  in  by  the  stockholders,  were  incurred  in  the  space  of  a  single  year. 
To  meet  these  liabilities,  the  directors  determined  to  make  an  assess- 
ment upon  stockholders  of  S40  per  share.  The  assessment  having  been 
made,  an  action  was  brought  against  one  who  had  subscribed  for  300 
of  the  shares,  to  collect  the  assessment.  In  this  action  it  was  not  shown 
that  the  defendant  ever  attended  a  meeting  of  the  shareholders,  or 
assented  in  any  way  to  the  commencement  or  prosecution  of  business 
before  all  the  shares  were  taken,  or  that  he  knew  before  the  assessment 
was  made  that  all  the  shares  had  not  been  taken.  It  was  held  that  he 
was  not  bound  by  the  acts  of  the  directors  and  was  not  liable ;  and 
moreover  that,  by  dealing  with  his  shares  of  stock  as  property,  he  had 
not  incurred  the  obligation  sought  to  be  enforced,  or  precluded  himself 
from  terminating  or  contesting  the  assessment. ^ 

§  1732.  Rule  where  tbe  Capital  and  Xumber  of  Shares  are 
Fixed  by  the  Members.  —  There  is  judicial  authority  ia  favor  of 
the  proposition  that  the  rule  is  the  same  where  the  ixovernino- 
statute  allows  the  members  to  fix  the  amount  of  the  capital  and 
the  number  and  denomination  of  the  shares,^  —  the  rule  beinsr 
that  already  adverted  to,^  that  the  person  who  agrees  to  take 
shares  in  a  company  with  a  given  capital,  is  prima  facie  not 
bound  to  take  shares  in  a  company  with  a  different  capital.^ 
Moreover,  according  to  some  opinion,  where  the  charter  of  a 
railroad  corporation  provides  that  the  capital  stock  shall  consist 
of  not  more  than  a  certain  number  of  shares,  "  the  number  of 

1  Bray  v.  Farwell,  81  N.  Y.  600.  «  Lind.   Corap.    5    ed.    393;    citing 

2  Littleton  Man.  Co.  t;.  Parker,  14  Bourue  y.Freeth,  9  Barn.  &  Cres.  632: 
N.  H.  543;  s.  p.  Contoocook  Valley  Fox  i;.  Clifton,  6  Bing.  776;  Piichford 
B.  Co.  V.  Barker,  32  N.  H.  363.  v.  Davis,  5  Mees.  &  W.  2. 

«  Ante,  §§  1235,  1322. 
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which  shall  be  determined  from  time  to  time  by  the  directors 
thereof,"  the  directors  have  no  power  to  levy  assessments  upon 
subscribers  for  stock,  before  determining  the  number  of  shares.^ 

§  1733.  No   Valid    Assessment   until    Capital   and    Shares 
Fixed.  —  Under   this   theory,  no  valid  assessment  can  be  laid 
upon  the  shares  of  subscribers  to  the  stock  of  a  corporation, 
unless  the  number  of  the  shares   of  capital  stock  is  definitely 
fixed,  either  by  the  charter,  the  directors  or  the  stockholders.^ 
The  theory  is  that  if  the  charter  does  not  fix  the  number  of 
shares,  it  is  to  be  presumed  that  the  legislature  intended  that 
the  stockholders  or  the  directors  should  fix  the  number  ;  and  it  is 
indispensable   that   the   number  be  so  determined  before  any 
assessment  can  be  made  thereon.^     And  if,  in  such  a  case,  the 
number  of  shares  so  fixed  exceeds  the  number  actually  subscribed 
for   and   taken,  the  stockholders  or  directors  may  change  the 
number;  but  the  assessment  must  be  upon  the  whole  number. 
If  the  shares  are  not  all  taken,  an  assessment  upon  the  number 
that  have  been  taken  is  void.     A  subscriber  who  has  paid  the 
first  assessment  is  not  thereby  estopped  from  setting  up  this 
defense  to  a  suit  for  the  second.*     But  where  the  charter  of  a 
corporation  limited  the  capital  stock  to  not  less  than  500  nor 
more  than  10,000  shares,  of  $100  dollars  each,  and  authorized 
the  directors  to  assess  upon  500  shares  as  soon  as  subscribed  for, 
and  from  time  to  time  to  enlarge  the  capital  up  to  the  maximum 
limit,  all  the  shares  to  be  equally  assessed,  it  was  not  deemed 
necessary  for  the  corporation  to  determine  the  ultimate  amount 
of  the  capital  within  the  limit  of  the  10,000  shares,  before  pro- 
ceeding to  make  assessments  upon  the  first  500  subscribed  for.^ 

§  1734.  Where  the  Minimum  Amount  of  the  Capital  is  not 
Fixed  at  all. — There  is  an  opposing  view  that,  where  the  number 

1  Worcester  &c.  R.  Co.  v.  Hinds,  8  »  Somerset  &c.  R.  Co.  v.  Gushing, 
Cush.  (Mass.)  110;  Stoneham  Branch      45  Me.  524. 

R.  Co.  V.  Gould,  2  Gray  (Mass.),  277;  *  Somerset  &c.  R.  Co.  v.  Gushing, 

Troy  &c.   R.    Co.   v.  Newton,  8  Gray  45  Me.  524.     But  compare  York  &c.  R. 

(Mass.),  596.  Co.   v.   Pratt,   40  Me.   447,   and  next 

2  Somerset  R.  Co.  v.  Clark,  61  Me.  section. 

379;  Pike  v.   Bangor   &c.    R.  Co.,  68  *  White     Mountains     Railroad    v. 

Me.  445.  Eastman,  U  N.  H.  124. 
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of  shares  is  not  fixed  by  the  charter  or  by  the  agreement  of 
subscription  and  the  subscriber  promises  to  pay  for  the  shares 
which  he  takes,  his  subscription  is  not  deemed  to  be  made  upon 
condition  that  the  whole  number  of  shares  constituting  the 
capital  stock,  according  to  the  by-laws,  shall  be  subscribed.^ 
Where  the  charter  merely  fixes  the  maximum  amount  of  the 
capital  to  be  raised,  and  the  subscription  embodies  a  definite 
promise  to  take  and  pay  for  the  shares  set  opposite  the  respective 
names  of  the  subscribers  at  a  stated  sura  per  share,  the  same 
conclusion  follows.  Such  a  case  is  distinguished  from  those 
cases  in  which  a  definite  capital  is  fixed,  or  a  definite  proportion 
or  sum  is  required  as  a  condition  precedent  to  organization,  or  in 
which  conditional  subscriptions  are  made.^ 

§  1735.  An  Illustration  of  the  Foregoing.  —  After  the  grant 
of  a  charter  to  a  railroad  company,  providing  that  the  capital  stock 
should  not  exceed  2,000  shares  of  $100  each,  subscriptions  were  re- 
ceived as  follows:  "Providence,  June,  1873.  We,  the  subscribers, 
severally  agree  to  and  with  the  Warwick  Railroad  Company,  that  we 
will  take  the  number  of  shares  of  one  hundred  dollars  ($100)  each,  in 
the  capital  stock  of  said  company,  set  opposite  our  respective  names, 
under  the  provisions  of  its  charter,  and  that  we  will  pay  for  the  same  in 
such  manner  as  the  board  of  directors  may,  under  the  charter,  direct." 
In  an  action  by  the  corporation  against  a  defaulting  subscriber,  it  was 
held:  1.  That  the  contract  was  good  and  the  subscriber  Hable,  not- 
withstanding the  whole  capital  was  not  subscribed  for.  2.  That  the 
word  "share"  did  not  imply  a  proportion  of  a  definite  capital.  3. 
That  subscribing  for  a  share  was  equivalent  to  subscribing  $100. ^ 

§  1736.  The  Present  Doctrine  in  England. —  Sir  Nathaniel 
Lindley,  in  the  last  edition  of  his  work  on  Companies,*  thus 
states  the  present  doctrine  in  England  on  this  subject,  citing 
the  cases  in  the  margin  :  "  Although  the  whole  of  a  company's 
intended  capital  has  not  been  subscribed,  it  does  not  follow  that 
those  who  have  subscribed  are  not  bound  to  furnish  funds  to 
enable  it  to  commence  operations.  If,  by  a  company's  special 
act  or  charter,  the  subscription  of  the  whole,  or  a  definite  part 

1  Kennebec  &c.  R.  Co.  v.  Jarvis,  34  3  Warwick  R.  Co.  v.  Cady,  11  R.  I. 

Me.  360.  131. 

*  Warwick  R.  Co.  v.  Cady,  11  R.  I.  ■»  Lind.  Comp.  L.  oth  ed.  410. 
131. 
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of  the  proposed  capital,  is  made  a  condition  precedent  to  the 
right  to  require  payment  of  anything  from  those  who  have  sub- 
scribed, effect  must  be  given  to  such  a  condition  ;^  but  there 
is  nothing  in  any  general  act  now  in  force  having  any  such 
effect;  2  and  consequently,  where  there  is  no  special  act  or 
charter  affecting  the  question,  the  liability  of  a  subscriber  to  a 
company  to  contribute  to  its  capital  before  the  whole  has  been 
subscribed  for,  depends  entirely  upon  the  contract  into  which  he 
may  have  entered ;  and  there  are  several  instances  in  which  per- 
sons have  been  held  bound  so  to  contribute,  although  the  whole 
capital  of  the  company  which  they  had  joined  had  not  been  sub- 
scribed for.^  Prma/aae,  however,  they  are  not  so  bound;* 
and  iu  all  the  cases  in  which  they  were  held  bound,  the  defend- 
ants had  entered  into  a  contract  which  precluded  them  from 
maintaining  that  the  subscription  of  the  whole  of  the  originally 
proposed  capital  was  an  express  or  implied  condition  to  their 
becoming  shareholders.^  With  respect  to  companies  formed 
under  the  Companies'  Act,  1862,  and  having  no  special 
articles  of  their  own,  it  is  conceived  that  the  directors  have 
power  to  commence  business,  and  make  calls  before  the  whole 
capital  is  subscribed  for."  ® 

§  1737.  Whether  Rule  Applies  to  New  Stock.  — It  has  been 
held  that  the  foregoing  principle  has  no  application  to  the  case 
where  an  existent    corporation   issues  new  stock   and  allows  its 

1  Norwich  &c.Nav. Co.  U.Theobald,  North  Stafford  Steel  Co.  v.  Ward,  L. 
1   Moo.    &  M.   151.     Aud    see  North      R.  3  Ex.  172. 

Stafford  Steel  Co.  v.   Ward,  L.   R.  3  *  See  Hutt  v.  Giles,  12  Mees.  &.  W. 

Ex.  172;  Tierce  v.  Jersey  Waterworks  492;  Waterford  &c.  R.  Co.  v.  Dalbiac, 

Co.   5  Id.  209.  6  Ex.  443;    London    &c.   Ass.  Co.  v. 

2  There  was  a  clause  to  the  effect  Redgrave,  4  C.  B.  (n.  s.)  524;  Nor- 
in  question  in  the  repealed  act  relating  man  v.  Mitchell,  5  DeGex.  M.  &  G. 
to  banking    companies    formed  after  648;  s.  c.  19  Beav.  278. 

May,    1844.     See   7  &  8  Vict.   c.   113,  ^  Ornamental  Pyrographic    Co.    v. 

§  5^  Brown,  2   Hurl.  &.  C.  63;  MacDougall 

3  MacDougall  v.  Jersey  Imperial  v.  Jersey  Hotel  Co.,  2  Hera.  &  M.  528; 
Hotel  Co.,  2  Hem.  &  M.  528;  Lyon's  Lyon's  Case,  35  Beav.  646.  Hovvbeach 
Case,  35  Beav.  G4G.  See  Scottish  Coal  Co.  v.  Teague,  5  Hurl.  &  N.  151, 
Petroleum  Co.,  23  Ch.  Div.  422.  however  contains    dicta  to  the  con- 

*  See  Fox  y.  Clifion,  6  Bing.  776;  trary;  and  see  North  Stafford  Steel 
Pitchford  v.  Davis,  5  Mees.  &.  W.  2;      Co.  v.  Ward,  L.  R.  3  Ex.  172,  which. 


however,  turned  on  the  articles. 
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existing  stockholders  to  subscribe  for  it  in  proportion  to  their 
respective  holdings.^  Thus,  where  the  directors  of  a  national 
bank  passed  a  resolution  to  increase  its  slock,  giving  its  stock- 
holders the  right  to  take  the  new  stock  to  an  amount  equal  to 
that  then  held  by  them,  the  fact  that  some  of  the  new  stock 
was  not  taken  was  not  sufficient  ground  for  a  particular  stock- 
holder to  repudiate  the  new  stock  taken  by  him  and  withdraw 
the  amount  paid  therefor,  nor  to  exempt  him  as  a  shareholder 
from  statutory  liability  to  creditors.^  Contrary  to  this,  it  has 
been  held  that  the  principle  that  the  whole  amount  of  capital 
fixed  by  the  charter  must  be  subscribed  before  a  valid  assessment 
cau  be  made,  also  applies  in  case  of  an  increase  of  it.^ 

§  1738.  Whether  a  Condition  Precedent  Which  Corporation 
must  Show.  — The  theory  of  the  cases  first  cited*  is  that  in  an 
action  to  recover  an  assessment  laid  for  the  general  objects  of 
the  corporation,  where  the  charter  requires  that  the  capital  shall 
be  divided  into  a  certain  number  of  shares,  the  corporation  must 
show  that  all  the  shares  were  subscribed  before  the  assessment 
was  laid.^  On  the  contrary,  another  court  has  held  that  an  un- 
conditional subscription  for  "shares"  in  the  "capital  stock" 
of  a  body  described  by  a  corporate  name  may  be  sued  without 
making  proof  of  the  incorporation  and  the  subscription  of  the 
full  amount  of  stock  required  by  law  to  due  organization.  The 
theory  is  that  such  a  subscription  impliedly  admits  these  facts. ^ 
On  a  similar  theory,  the  Supreme  Court  of  Ohio  have  held  that 
where,  in  a  petition  to  recover  a  subscription  to  the  stock  of  a 
railroad  company,  it  is  averred  that  the  directors  have  been  duly 
elected  by  the  stockholders,  in  pursuance  of  notice,  it  is  to  be 
presumed  that  the  requisite  amount  of  stock  has  been  sub- 
scribed to  authorize  such  election,  and  also  to  authorize  the  loca- 
tion of  the  road  and  the  making  of  assessments  by  the  directors 
so  elected.^ 

1  Post,  §  2103.  tine,  10  Pick.  ("Mass.)  142 ;  Salem  Mill- 

2  Aspinwall  v.  Butler,  133  U.  S.  595;      Dam  Corp.  v.  Ropes,  6  Id.  23. 

s.c.  33  L.ed.  779;  10  Sup.  Ct.  Rep.  417.  e  i^ail  v.    Mt.    Sterling   Coal  Road 

3  Read  v.  Memphis  &c.  Gas  Co.,  9      Co.,  13  Bush  (Ky.),  32. 

Heisk.  (Tenn.)  545.  t  Ashtabula  &c.  R.  Co.t;.  Smith,  15 

*  Ante,  §  1724.  Ohio  St.  328. 


*  Central    Turnp.  Corp.   v.  Yalen- 
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§  1739.  Doctrine  tbat  Assessments  may  be  Laid  before  All 
Shares  Taken. —  The  doctrine  already  announced  ^  has  not  met 
with  universal  acceptance.  The  view  has  been  taken  that  calls 
may  be  made  before  all  capital  stock  is  subscribed,  if  so  agreed 
between  the  corporation  and  the  stockholders,  unless  the  charter 
otherwise  provides?  The  doctrine  of  these  cases  is  that  when- 
ever the  corporation  is  so  organized  as  to  be  able  to  prosecute 
its  business,  it  has,  through  its  board  of  directors,  the  power  to 
levy  assessments.^  The  Supreme  Court  of  Oregon  reason  that 
when  a  sufficient  amount  of  the  capital  stock  of  a  private  cor- 
poration has  been  subscribed  to  authorize  the  stockholders  to 
proceed  to  the  election  of  directors,  after  the  election  thereof 
assessments  may  be  legally  made  upon  the  unpaid  stock  so  sub- 
scribed, and  this  though  the  corporation  has  increased  its  capital 
stock  and  the  entire  amount  of  the  shares  of  the  original  stock  and 
of  the  increased  stock  has  not  been  subscribed.  But  they  con- 
cede that  it  is  otherwise  where  a  subscription  of  the  entire  number 
of  shares,  of  the  original  as  well  as  any  contemplated  increase 
of  stock,  has  been  made  a  condition  precedent  to  the  exercise  of 
the  power  of  levying  assessments.^  So,  it  has  been  held  that  a 
stockholder  isliable  tocreditors  upon  his  subscription,  although  all 
of  the  capital  stock  was  not  taken  up.^  Another  court  has  held 
that  an  unconditional  promise  in  a  stock  subscription  to  pay  for  a 
certain  number  of  shares  at  par  is  binding,  though  the  amount  of 

1  Ante,  §  1724.  stock,   the   company  may  call  iu   the 

2  Cheraw  &c.  R.  Co.  v.  Garland,  14  subscriptions,  without  waiting  for  the 
S.  C.  63.  That  it  is  not  necessary  to  fix  subscription  of  the  whole  capital  stock, 
the  capital  stock  to  enable  a  corpora-  as  a  condition  precedent  to  their  right 
tion  to  maintain  an  action  on  the  to  collect.  Hoagland  v.  Cincinnati  &c. 
subscription  agreement,  see  Bucks-  R.  Co.,  18  Ind.  452.  So,  the  Supreme 
port  &c.  R.  Co.  V.  Buck,  65  Me.   536.  Court  of  the  United  States   has    held 

3  This  is  the  doctrine  which  obtains  that  the  subscription  of  the  lohole 
under  the  general  incorporation  laws  capital  stock  of  $500,000  was  not  a 
of  Oregon.  Willamette  Freighting  condition  precedent  to  the  putting  of 
Co.  u.  Stannus,  4  Oreg.  261.  That  a  tlie  Mechanics'  Bank  of  Alexandria 
corporation  may  receive  subscriptions  into  operation  as  a  corporation, 
to  stock,  and  may  sue  thereon,  before  Minor  v.  Mechanics'  Bank  of  Alexan- 
beiug  fully  organized,  see  Oregon  &c.  dria,  1  Pet.  (U.  S.)  46. 

R.  Co.  V.  Scoggin,  3  Oreg.   161.     So,  ^  Willamette     Freighting     Co.    v. 

under  the  Indiana  act  of  1852,  for  the  Staunus,  4  Oreg.  261. 
incorporation  of  railroad  companies,  ^'  Farnsworth  v.  Robbins,  36  Minn, 

after  the  subscription  of  $50,000  to  its  SCI). 
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capital  stock  was  not  fixed,  and  the  minimum  number  of  shares 
named  in  the  charter  was  not  subscribed  for.^  The  same  con- 
clusion has  been  reached  where  the  corporation  was  organized 
under  a  general  law,  and  the  subscription  agreement  did  not 
contain  an  express  provision  that  all  the  stock  should  be  sub- 
scribed.^  In  New  York  a  plank-road  company  might  go  into 
operation  before  the  whole  nominal  amount  of  its  stock  was 
subscribed.^ 

§  1740.  Further  of  this  View.  — In  an  action  brought  against 
a  shareholder  to  subject  so  much  of  his  subscription  to  the  capital 
stock  of  the  corporation  as  remains  unpaid,  if  it  appear  that  the 
certificate  of  incorporation  fixed  the  capital  stock  at  a  given  sum 
divided  into  a  given  number  of  shares  of  a  given  par  value,  it 
will  be  no  defense  that  the  corporation  commencedbusinessioith  a 
less  sum,  and  that  the  defendant  paid  in  his  proportion  of  such 
smaller  sum  ;  nor  that  the  smaller  stake  on  which  the  corpora- 
tion commenced  business  was  not  paid  in  as  a  subscription  to 
capital  stock,  but  merely  as  a  capital  generally,  and  that  it  was 
ao-reed  among  those  who  paid  the  money  that  it  should  be  in  full 
of  all  liability  as  to  them.*  The  reason  is,  that  where  the  co- 
adventurers  in  such  a  case  have  become  incorporated  under  a 
statute,  and  have  published  to  the  world,  by  their  certificate  of 
incorporation,  their  intended  capital,  it  would  operate  as  a,  fraud 
upon  the  public  dealing  with  them,  for  them  to  enter  into  a  secret 
arrangement  to  carry  on  business  with  a  smaller  capital,  and  to 
exonerate  the  subscribers  to  their  capital  from  liability  lor  the 
full  amount  of  their  respective  subscriptions.  "The  capital 
stock  of  a  corporation,"  say  the  court,  "  other  than  a  mining 
corporation,  is  the  amount  of  money  paid  or  promised  to  be  paid 
for  the  purposes  of  the  corporation.  It  is  a  fixed  sum,  not  to  be 
increased  or  diminished  except  in  the  mode  permitted  by  the 
statute.     This  sum  the  law  requires  shall  be  stated  in  the  oertifi- 

1  Sko-whegan  &c.  R.  Co.   v.  Kins-  Plank-road  Co.  v.  Barton,  16  N.  Y.  457, 

man,  77  Me.  370.  note;  Hamilton  &c.  Plank-road  Co.  v. 

-  West   V.   Crawford,    80  Cal.    19;  Rice,  7  Barb.  (N.  Y.)  157. 
s.c.  21  Pac.  Rep.  1123;  26  Am.&  Eug.  *  Thompson  v.  Reno  Savings  Bank, 

Corp.  Cas.  85.  19  Nev.  103;  s.   c.  3  Am.  St.  Rep.  797. 

2  Schenectady  &c.  Plank-road  Co.  v.  See  the  next  section. 
Thatcher,  11  N.  Y.  102;  Rensselaer &c. 
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cate  of  incorporation,  to  be  filed  with  the  county  clerk  of  the 
county  in  which  the  principal  place  of  business  of  the  corpora- 
tion is  situated,  and  a  copy  in  the  office  of  the  Secretary  of  State. 
The  purpose  of  this  requirement  is  obvious.  The  shareholders 
are  not,  under  the  constitution,  liable  for  the  debts  of  the  corpo- 
ration. The  capital  stock,  and  especially  the  unpaid  subscrip- 
tions thereto,  is  a  trust  fund  for  the  benefit  of  the  general 
creditors.  When,  therefore,  the  law  requires  a  public  declara- 
tion of  the  amount  of  the  capital  upon  which  the  corporation 
operates,  it  contemplates  a  truthful  statement  in  which  the 
general  public  dealing  with  the  corporation  may  confide.  The 
certificate  is  made  for  the  benefit  of  the  public,  not  for  the 
corporation  or  its  stockholders.  Those  who  participated  in  the 
incorporation  of  this  bank,  and,  by  a  certificate  made  in  pur- 
suance of  the  statute,  announced  the  amount  of  its  capital  stock, 
cannot,  as  against  the  creditors  of  the  corporation,  contradict 
their  own  certificate.  Defendant  Lake  signed  it,  was  president 
and  one  of  the  directors  of  the  bank,  participated  in  the  man- 
agement of  its  affairs  during  the  period  it  was  engaged  in  busi- 
ness, and  received  dividends  upon  his  investment.  He  cannot 
now  be  heard  to  deny  the  truth  of  the  certificate  which  he  helped 
make,  and  to  assert  that  the  capital  of  the  corporation  was 
$30,000,  instead  of  $100,000.  Not  only  will  equity  refuse  to 
hear  the  defense  interposed,  but  the  arrangement  alleged  to  have 
been  made  is  in  defiance  of  the  statute  under  which  the  bank  was 
incorporated.  Section  3543  of  the  compiled  laws  provides:  *  It 
shall  not  be  lawful  for  the  directors  to  divide,  withdraw,  or  in 
any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock,  nor  to  reduce  the  amount  of  the  same.'  "^  This  is 
a  sound  and  wholesome  decision;  but  it  is  seemingly  opposed  to 
an  early  decision  in  New  York  made  before  the  American  doc- 
trine that  the  assets  of  a  corporation  are  a  trust  fund  for  its 
creditors  became  fully  established  and  understood.  This  decis- 
ion isto  the  effect  that,  where  a  certificate  is  filed  in  the  office  of 
the  Secretary  of  State,  pursuant  to  the  statute,  for  the  purpose 
of  constituting  the  subscribers  a  "  body  politic  and  corporate," 
in  which  the  capital  is  fixed  at  a  certain  sum,  the  subscribers  of 

•  Ibid.,  opinion  by  Belknap,  C.  J. 
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the  certificate  are  not  liable  individually  to  creditors  for  the 
difference  between  the  sum  specified  and  the  sum  actually  sub- 
scribed; and  it  is  discretionary  with,  the  company  to  raise  the 
whole  amount  of  capital  mentioned  in  the  certificate  or  not.^ 

§  1741.  SnAScient  Amount  not  Paid  in,  in  Order  to  Trans- 
act Business.  —  It  is,  then,  no  defense  in  a  proceeding  against 
a  stockholder,  whether  by  the  company  or  by  one  of  its  cred- 
itors to  recover  in  respect  of  a  balance  due  upon  his  stock  sub- 
scription, that,  by  the  terms  of  its  charter,  the  company  was 
prohibited  from  commencing  business  until  a  prescribed  amount 
of  capital  stock  should  be  paid  in.  Such  a  provision,  it  has 
been  held,  was  intended  for  the  benefit  of  those  who  miaht 
deal  with  the  company  —  not  for  the  benefit  of  its  shareholders 
as  a  condition  precedent  to  the  right  to  enforce  the  collection 
of  calls  duly  made  upon  stock  subscribed. ^  Indeed,  the  con- 
trary construction  would  be  absurd;  for  then,  recusant  stock- 
holders could,  by  their  very  recusancy,  prevent  the  company 
from  acquiring  the  necessary  paid  up  capital  to  commence 
business,  and  thereby  defeat  their  own  contracts  made  with  it. 

§  1742.  Rule  under  Particular  Statutes.  —  The  preceding 
sections  suggest  that  this  rule  is  varied  under  particular  statutes  of 
incorporation.  Thus,  under  the  general  statutes  of  Ohio  relating  to 
railroad  companies,  when  ten  per  cent,  of  the  capital  stock  of  such  a 
company  has  been  subscribed,  and  the  corporation  has  been  fully 
organized,  assessments  upon  the  stock  subscriptions  may  be  made  and 
enforced,  although  the  whole  amount  of  such  stock,  mentioned  in  the 
certificate  of  incorporation,  may  not  have  been  subscribed. ^  And  the 
same  rule  has  been  applied  under  the  general  laws  of  Kansas  relating  to 
corporations,  in  respect  of  a  biidge  company.^  It  is  needless  to  say 
that,  where  a  railroad  corporation  is  authorized  by  its  charter  to  begin 
the  construction  of  its  road  whenever  a  given  number  of  shares  has 
been  subscribed  for,  it  can  assess  its  shares  when  the  subscriptions 
have  reached  that  number,  although  the  whole  number  of  shares  has 

1  BrinckerhofE    v.  Brown,  7  Johns.  Rep.  375.     See  also  Sims  v.  Brooklyn 

Ch.  (N.  y.)  217.     Affg.  s.  c.  4  Johns.  Street  R.  Co.,  37  Ohio  St.  556. 
Ch.  (N.  Y.)  671.  3  jewett  v.  Valley  R.    Co.,  34  Ohio 

2  McDermott  v.  Donegan,  44  Mo.  85 ;  St.  601. 
Naugatuck  Water  Co.  v.  NichoLs,  58  ^  Hunt  ».  Kansas  &c.  Bridge  Co.,  11 

Coun.  403i  s   c,  8  L.  R.  A.  637;  20  Atl.  Kan.  412. 
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not  been  determined ;  ^  and  of  course  the  same  rule  applies  relatively 
in  the  case  of  any  other  corporation. 

§  1743.  Where  an  Organization  is  a  Condition  Prece- 
dent. —  But  it  remains  that  where  the  act  of  incorporation  con- 
templates some  act  to  be  done,  as  organizing  the  company  before 
instaUments  of  stock  can  be  required  to  be  paid,  such  act  must 
be  done  before  the  corporation  can  maintain  an  action  for  the 
installments,  the  subscription  being  made  prior  to  the  time  of 
organization.^ 

Article  III.     Sufficiency  and  Notification  of  the  Assessment. 

Section  Section 

1746.  Form,   substance,   language   of      1751.  English  holdings  as  to  the  form 

the   call.  of  the  notice  and  the  mode  of 

1747.  When  demand  or  notice   neces-  giving  it. 

sary.  1752,  For  what  length  of  time. 

1748.  When  not  necessary.  1753.  Sufficiency  of  the  demand. 

1749.  Theory      that     no     notice       is       1754.  When  notice  may  be  by  parol. 

necessary      except      to    for-       1755.  Service  of  tlie  notice, 
feit.  1756,  Notice  by  publication. 

1750.  Comments     on    this     doctrine:       1757.  Notice  given  in  name  of  corpo- 

the    English  doctrine  stated.  ration  before  change  of  name. 

§  1746.    Form,    Substance,    Language    of    the    Call.  — In 

respect  of  the  form  in  which  the  board  of  directors  choose  to 
couch  the  assessment  or  call,  it  is  not  necessary  that  the  resolu- 
tion adopted  by  them  should  show  that  the  call  is  made  for  any 
corporate  purpose,  or  that  it  should  show  that  the  demands  of 
the  business  of  the  corporation  require  that  the  subscriptions  to 
its  capital  stock  should  be  paid.  All  that  is  necessary  is  that 
there  should  be  some  act  or  resolution  which  evinces  a  clear 
oflBcial  intent  to  render  due  and  payable  a  part  or  all  of  the  un- 
paid subscription.^  If  a  call  leaves  the  date  at  which  it  is  to  be 
paid  in  blank,  it  will  be  invalid  until  another  resolution  is  passed 
fixing  the  date,  and  the  curative  resolution  will  not  relate  back 
to  the  former  one.*     An  omission  to  make  a  record  of  a  call  for 

1  Boston  &c.  R,  Co.  v.  Wellington,  ^  Budd  v.  Multonoma  Street  R.  Co., 
113  Mass.  79.                                                     15  Ore.  413;  s.   c.  3  Am.  St.  Rep.    169, 

2  Carlisle  r,  Cahawba  &c.  R.  Co.,  4      172 ;  citing  Cook  Stock,  §  115, 

Ala.  70;  Anvil  Mining  Co.  v.  Sherman,  *  Re  Cawley,  42  Ch.  Div.  209;  s.  c. 

74  Wis.  226;  s.  c.  42  N.  W.  Rep.  22fi.  31  Am.  &  Eng.  Corp.  Cas.  425. 
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a  particular  installment  is  supplied  by  the  record  of  a  call  for  all 
o^/fe?- unpaid  installments.^  Where  a  corporation  was  limited  to 
fifteen  per  cent,  calls  per  annum,  and  ten  per  cent,  had  already 
been  called, —  it  was  held  immaterial  that  the  last  call  did  not 
specify  the  amount,  time  or  place  of  payment,  the  accompany- 
ing notice  pointing  out  the  time  and  place. ^ 

§  1747.  "When  Demand  or  Notice  Necessary. —  Whether  it 
is  necessary  for  the  corporation  to  give  to  the  subscriber  a  notice 
to  pay  his  assessment  before  it  can  maintain  an  action  to  recover 
the  same,  would  seem  to  depend  upon  the  language  of  the 
charter,  the  governing  statute,  the  by-laws,  or  the  contract  of 
subscription.  If  the  law  of  the  corporation,  whatever  it  be, 
requires  a  netice  as  a  condition  precedent  to  such  an  action,  and 
there  is  no  waiver  of  the  condition,  of  course  the  notice  must 
be  given. ^  Thus,  if  the  charter  expressly  requires  notice  to  be 
given  in  certain  newspapers,  and  for  a  certain  number  of  days, 
before  the  calls  for  installments  shall  be  valid,  the  company 
must  show  a  compliance  with  such  condition  precedent,  before  a 
recovery  can  be  had  on  such  calls.*  So,  if,  by  the  terras  of  the 
contract  of  subscription,  the  subscription  is  payable  upon 
twenty  days'  notice,  the  plaintiffs,  in  order  to  recover,  must 
prove,  in  the  first  instance,  not  only  that  they  gave  notice,  but 
that  they  gave  it  twenty  days  before  bringing  suit.° 

§  1748.  When  not  Necessary.  —  On  the  other  hand,  if  there 
is  no  such  provision,  and  if  the  subscription  has  been  accepted 
by  the  corporation,  so  that  the  contract  has  become  complete 
and  the  subscriber  has  become  a  stockholder,  a  notice  is  not  in- 
dispensably necessary  to  the  right  of  the  corporation  to  maintain 
the  action,  but  the  general  rule  of  law  applies,  that  the  bringing 

1  Hays  V.  Pittsburgh  &c.  R.  Co.,  38  ^  Cole  v.  Joliet  Opera  House  Co., 
Pa.  St.  81.  79   ill.    96.     A  statute  (N.  J.  Rev.,  p. 

2  Andrews  v.  Ohio  &c.  R.  Co.,  14  926,  §  7),  providing  that  the  directors 
Ind.  169.  may  require  subscriptions  to  be  paid 

3  Heaston  v.  Cincinnati  &c.  R.  Co.,  "  in  such  installments  as  they  may 
16  Ind.  275;  s.  c.  79  Am.  Dec.  430,  434.  deem  proper,"  imports  that  a  sub- 
See  Alabama  &c.  R.  Co.  v.  Rawley,  9  scription  does  not  fall  due  until 
Fla.  508.  notice  of  a  call  therefor  made  by   the 

<  Macon  &c.  R.  Co.  v.  Vason,  57  directors.  Braddock  v.  Philadelphia 
Ga.  314.  &c.  R.  Co.,  45  N.  J.  L.  363. 
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consideration,  the  English  rule  agrees  with  the  doctrine  of  those 
American  courts  which  hold  that  a  demand  prior  to  the  bringing 
of  the  action,  or  what  is  the  same  thing,  a  notice  of  the  call,  is 
essential  to  the  right  of  action,  unless  the  contract  or  the 
governing  statute,  or  a  valid  by-law  dispenses  with  it.  The 
English  rule  is  thus  stated  by  Sir  Nathaniel  Lindley,^  citing  the 
cases  in  the  margui :  "Inasmuch  as  a  call  is  to  be  considered  as 
made  when  a  resolution  that  it  be  made  is  duly  passed,  and  in- 
asmuch as  it  would  be  unjust  to  any  person  liable  to  pay  a  call 
to  treat  him  as  in  default  unless  he  has  had  notice  of  the  making 
of  a  call,  it  is  held  that  such  notice  must  be  given  to  him  before 
he  can  be  dealt  with  as  a  defaulter ;  and  this  rule  applies  not 
only  where  notice  is  expressly  required  to  be  given  by  the  com- 
pany's act,  charter,  or  deed  of  settlement,  but  also  where  there 
is  no  express  provision  upon  the  subject,  and  the  shareholder 
has  entered  into  an  absolute  covenant  to  pay  such  calls  as  may 
be  made.2  Indeed,  in  one  case  it  wag  said,  that  the  notice  made 
the  call  ;^  but  this  is  not  in  conformity  with  the  rule  now  estab- 
lished." * 

§  1751.  English  Holdings  as  to  the  Form  of  the  Notice  and 
the  Mode  of  Giving  It.  —  Sir  Nathaniel  Lindley  ^thus  concludes 
the  decisions  in  that  country  as  to  the  form  of  the  notice  and  the 
mode  of  giving  it:  "  The  notice  to  be  valid  must  be  in  such 
form,  if  any,  as  may  be  required  by  the  regulations  of  the  com- 
pany; and  where  a  notice  is  required  to  be  signed  by  the 
directors,  it  will  not  be  sufficient  if  their  signatures  are  affixed 
by  a  clerk.®  A  notice  requiring  payment  to  the  account  of  a 
person  at  a  particular  bank,  is  equivalent  to  a  notice  to  pay  to 
that  person.^  A  list  of  persons  prepared  by  a  deceased  clerk 
whose  business  it  was  to  send  the  notices,  and  ticked  or  marked 

1  Lind.  Comp.  L.,  5th  ed.,  417.  3  shaw    v.   Rowley,  6  Mees.  &  W. 

2  Miles  w.   Bough,  3  Ad.  &  El.  (n.      810. 

8.)  845.     See,  too,  Edinburgh  &c.   R.  *  Stratford  &c.  R.  Co.  v.  Stratton,  2 

Co.   V.   Hebblewhite,   6  Mees.  &    W.  Bam.  &  Ad.  518. 

707;  Painter  v.  Liverpool   Gas  Co.,  3  '^  Lind.  Comp.  L.,  5th  ed.,  418. 

Ad.  &    El.  433;  and  as  to  cost-book  «  See  Miles  v.  Bough,  3  Ad.  &  El. 

companies,     32    &    33    Vict.    c.      19,  (n.  s.)  845. 

§  10.  '  Ibid.    But  see  The  Leeds  Bank- 


ing Co.,  L.  R.  1  Ch.  150. 
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by  hira  so  as  to  show  that  notices  were  sent  to  the  persons  on 
the  list,  is  admissible  in  evidence  to  prove  that  a  notice  was  sent 
to  them.^  The  notice  must  be  given  in  the  manner  required 
by  the  act  or  regulations  applicable  to  each  particular  company."  ^ 
The  learned  author  then  recites  the  provisions  of  a  number  of 
statutes  as  to  this  subject,  — a  matter  which  would  not  be  useful 
to  American  readers. 

§  1753.  For  What  Length  of  Time. — A  statute  of  Ohio 
provided  that  "  at  least  sixty  days*  notice  shall  be  given,  in  some 
public  paper  in  general  circulation,  printed  on  or  nearest  to  the 
road,  of  the  time  and  place  or  places  of  paying  any  installment," 
etc.     A  notice  published  once  sixty  full  days  before  the  day  of 
payment,  requiring   shareholders   to    make   payment    "  to   the 
treasurer  of  the  company,"   was  held  a  substantial  compliance 
with  this  provision,  and  a  substantial  compliance  was  all  that 
was  required.     It  was  not  necessary  that  it  should  be  published 
continuously  for  sixty  days.     The  object  of  the  legislature  was 
fully  accomplished  by  a  notice  to  the  stockholder  which  informed 
him  wheii,  where,  and  to  whom  he  was  to  make  payment.     This 
notice  was  ample  to  accomplish  all  of  these  objects.     The  com- 
pany had  a  treasurer.     His  person  and  place  of  business  were 
sufficiently   designated  by  his  name,  in  the  connection  in  which 
it  was  employed  in  this  notice,  to  convey  all  needful  information 
to  those  subscribers  disposed  to  fulfill  their  obligations  to  the 
company.^     Where  a  stockholder  was  entitled  to  a  notice  for  the 
period  of  sixty  days,  and  the  declaration  in  the  action  against 
him  for  assessments  set  forth  the  dates  on  which  the  assess- 
ments sued  for  were  made,  alleging  that  the  defendant  then  had 
notice   and  was   requested   to   make  payment,  —  it    was    held, 
on   demurrer,  that  the  court  would  look  to  the  time  of  filing 
the   declaration   to    ascertain  whether   the    sixty  days   had  ex- 
pired.* 

1  Eastern  Union  R.  Co.  v.  Symonds,  notices    of    judicial    sales,    Craig   v. 
5  Ex.  237.  Fox,    16  Ohio,  567.     As   to  notice   of 

2  See  Watsonw.  Eales,23Beav.294.  the     place      of    payment,    see      ante, 

3  Muskingum  Valley  Turnp,  Co.  v.  §  1694. 

Ward,  13  Ohio,  120j  s.  c.  42  Am.  Dec.  *  Mississippi  &c.  R,  Co.  v.  Caster, 

191.     See    also  as   to  publication  of      20  Ark.  455. 
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consideration,  tiie  English  rule  agrees  with  the  doctrine  of  those 
American  courts  which  hold  that  a  demand  prior  to  the  bringing 
of  the  action,  or  what  is  the  same  thing,  a  notice  of  the  call,  is 
essential  to  the  right  of  action,  unless  the  contract  or  the 
governing  statute,  or  a  valid  by-law  dispenses  with  it.  The 
English  rule  is  thus  stated  by  Sir  Nathaniel  Lindley,i  citing  the 
cases  in  the  margin  :  "Inasmuch  as  a  call  is  to  be  considered  as 
made  when  a  resolution  that  it  be  made  is  duly  passed,  and  in- 
asmuch as  it  would  be  unjust  to  any  person  liable  to  pay  a  call 
to  treat  him  as  in  default  unless  he  has  had  notice  of  the  makina: 
of  a  call,  it  is  held  that  such  notice  must  be  given  to  him  before 
he  can  be  dealt  with  as  a  defaulter ;  and  this  rule  applies  not 
only  where  notice  is  expressly  required  to  be  given  by  the  com- 
pany's act,  charter,  or  deed  of  settlement,  but  also  where  there 
is  no  express  provision  upon  the  subject,  and  the  shareholder 
has  entered  into  an  absolute  covenant  to  pay  such  calls  as  may 
be  made. 2  Indeed,  in  one  case  it  wag  said,  that  the  notice  made 
the  call  ;^  but  this  is  not  in  conformity  with  the  rule  now  estab- 
lished." * 

§  1751.  English  Holdings  as  to  the  Form  of  the  Notice  and 
the  Mode  of  Giving  It.  —  Sir  Nathaniel  Lindley  ^  thus  concludes 
the  decisions  in  that  country  as  to  the  form  of  the  notice  and  the 
mode  of  giving  it:  "  The  notice  to  be  valid  must  be  in  such 
form,  if  any,  as  may  be  required  by  the  regulations  of  the  com- 
pany; and  where  a  notice  is  required  to  be  signed  by  the 
directors,  it  will  not  be  sufficient  if  their  signatures  are  affixed 
by  a  clerk.*  A  notice  requiring  payment  to  the  account  of  a 
person  at  a  particular  bank,  is  equivalent  to  a  notice  to  pay  to 
that  person.'  A  list  of  persons  prepared  by  a  deceased  clerk 
whose  business  it  was  to  send  the  notices,  and  ticked  or  marked 

1  Lind.  Comp.  L.,  5th  ed.,  417.  3  ghaw    v.   Rowley,  6  Mees.  &  W. 

2  Miles  w.   Bough,  3  Ad.  &  El.  (n.      810. 

8.)  845.     See,  too,  Edinburgh  &c.   R.  <  Stratford  &c.  R.  Co.  v.  Stratton,  2 

Co.   V.   Hebblewhite,   6  Mees.  &    W.  Bam.  &  Ad.  518. 

707;  Painter  v.  Liverpool   Gas  Co.,  3  *  Lind.  Comp.  L.,  5th  ed.,  418. 

Ad.  &    El.  433;  and  as  to  cost-book  «  See  Miles  v.  Bough,  3  Ad.  &  El. 

companies,     32    &    33    Vict.    c.      19,  (n.  s.)  845. 

§  10.  ^  Ibid.    But  see  The  Leeds  Bank- 


ing Co.,  L.  R.  1  Ch.  150. 
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by  him  so  as  to  show  that  notices  were  sent  to  the  persons  on 
the  list,  is  admissible  in  evidence  to  prove  that  a  notice  was  sent 
to  them.i  The  notice  must  be  given  in  the  manner  required 
by  the  act  or  regulations  applicable  to  each  particular  company."  ^ 
The  learned  author  then  recites  the  provisions  of  a  number  of 
statutes  as  to  this  subject,  — a  matter  which  would  not  be  useful 
to  American  readers. 

§   1752.  For  What  Length  of  Time. — A  statute  of  Ohio 
provided  that  "  at  least  sixty  days'  notice  shall  be  given,  in  some 
public  paper  in  general  circulation,  printed  on  or  nearest  to  the 
road,  of  the  time  and  place  or  places  of  paying  any  installment," 
etc.     A  notice  published  once  sixty  full  days  before  the  day  of 
payment,  requiring   shareholders   to    make   payment    *«  to   the 
treasurer  of  the  company,"   was  held  a  substantial  compliance 
with  this  provision,  and  a  substantial  compliance  was  all  that 
was  required.     It  was  not  necessary  that  it  should  be  published 
continuously  for  sixty  days.     The  object  of  the  legislature  was 
fully  accomplished  by  a  notice  to  the  stockholder  which  informed 
him  when,  where,  and  to  whom  he  was  to  make  payment.     This 
notice  was  ample  to  accomplish  all  of  these  objects.     The  com- 
pany had  a  treasurer.     His  person  and  place  of  business  were 
sufficiently   designated  by  his  name,  in  the  connection  in  which 
it  was  employed  in  this  notice,  to  convey  all  needful  information 
to  those  subscribers  disposed  to  fulfill  their  obligations  to  the 
company.^     Where  a  stockholder  was  entitled  to  a  notice  for  the 
period  of  sixty  days,  and  the  declaration  in  the  action  against 
him  for  assessments  set  forth  the  dates  on  which  the  assess- 
ments sued  for  were  made,  alleging  that  the  defendant  then  had 
notice   and  was   requested   to    make  payment,  —  it    was    held, 
on   demurrer,  that  the  court  would  look  to  the  time  of  filing 
the   declaration   to    ascertain  whether   the    sixty  days    had  ex- 
pired.* 

1  Eastern  Union  R.  Co.  v.  Symonds,  notices    of    judicial    sales,    Craig   v. 
5  Ex.  237.  Fox,    16  Ohio,  567.     As  to  notice  of 

2  See  Watsoau.  Eales,23Beav.294.  the     place      of    payment,    see      ante, 

3  Muskingum  Valley  Turnp.  Co.  v.  g  1694. 

Ward,  13  Ohio,  120  j  s.  c.  42  Am.  Dec.  •*  Mississippi  &c.  R.  Co.  v.  Caster, 

191.     See    also  as   to   publication  of      20  Ark.  455. 
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§  1753.  SuflSciency  of  the  Demand. —  Where  the  by-laws 
prescribe  the  manner  in  which  notice  of  the  call  shall  be 
given,  the  giving  of  such  notice  is  a  sufficient  demand  to  author- 
ize the  bringing  of  the  action.*  Where  the  subscription  is,  by 
its  terms,  payable  in  materials  at  a  given  place,  but  not  at  a 
fixed  time,  a  resolution  of  the  directors  requiring  payment  of 
stock  subscriptions  ^?^  installments,  is  manifestly  not  a  sufficient 
demand  of  this  sort  of  a  subscription. ^ 

§  1754.  When  Notice  may  be  by  Parol. —  Where  the  charter 
of  the  corporation  does  not  require  a  written  notice  of  calls  for 
stock,  a  verbal  notice  by  the  secretary,  by  order  of  the  presi- 
dent, in  pursuance  of  a  resolution  of  the  board  of  directors,  is 
sufficient.^ 

§  1755.  Service  of  the  Notice.  —  Although  i\\Qfact  of  the  no- 
tice may  be  a  condition  precedent  to  the  right  of  action  by  the 
corporation  for  the  assessment,  yet,  in  respect  of  the  manner  of 
giving  it,  the  statute  may  be  regarded  as  directory ,  so  that  per- 
sonal notice  is  in  fact  brought  home  to  the  subscriber  for  the 
period  required  by  the  charter  or  statute.^  Thus,  where  the  char- 
ter required  publication  of  the  notice  in  certain  newspapers,  a  per- 
sonal service  was  held  good.^  So,  where  a  by-law  required  that 
the  notice  should  be  served  by  letter  through  the  mail,  a  written 
notice  of  the  time  and  place  of  sale,  signed  by  the  treasurer,  and 
delivered  to  the  owner  of  the  shares,  or  left  at  his  dwelling- 
house,  and  received  by  him  as  soon  as  he  was  entitled  to  receive 
it  by  mail,  was  held  sufficient.^  On  the  other  hand,  proof  that 
such  notice  was  duly  mailed  to  the  subscriber  makes  out  sl  prima 
facie  case  of  notification  under  a  statute  which  implies  that  he 
shall  have  notice  of  the  call.'  The  Supreme  Court  of  Alabama 
have  reasoned  that  generally,  when  the  law  requires  notice  to  be 
given  to  a  party,  but  docs  not  specify  the  mode  in  which  it  shall 

1  Penobscot  R.  Co.  v.  Dummer,  40  *  Mississippi  &c.  R.  Co.  v.  Gaster, 
Me.  172;  s.  c.  63  Am.  Dec.  654.                    20  Ark.  455. 

2  Ohio    &c.  R.   Co.    V.  Cramer,    23  ^  Ibid. 

Ind.  490.  ®  Lexington  &c.  R.  Co.  v.  Chandler, 

3  Smitli  V.  Tallahassee  Branch  &c.      13  Mete.  (Mass.)  311. 

Co.,  30  Ala.  650.     See  also   Crozer    v.  '  Braddock  v.  Philadelphia  &c.    B. 

Leland,4  Whart.  (Pa.)  12.  Co.,  45  N.  J.  L.  363. 
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be  ofiven,  personal  notice  must  be  given  and  proved,  before  any 
liability  can  be  fixed  on  him ;  but  that  this  principle  does  not 
apply  to  the  case  of  a  defaulting  subscriber  to  the  capital  stock 
of  an  incorporated  railroad  company,  when  such  personal  notice 
is  not  required  by  the  charter  of  the  company,  nor  by  the  terms 
of  the  subscription.^ 

§  1756.  Notice  by  Publication.  —  Many  charters  and  stat- 
utes provide  for  the  giving  of  notice  of  the  call  by  publication 
in  some  newspaper  for  a  stated  period  of  time.  Where  this 
mode  of  giving  notice  is  prescribed,  it  is  indispensable  that  it 
should  be  followed,^  unless  where  the  view  is  taken  that  the 
statute  is  so  far  directory  that  personal  notice,  which  is  in  point 
of  fact  better  than  a  notice  by  a  publication  which  may  never  fall 
under  the  eye  of  the  stockholder,  —  is  a  sufficient  substitute  for 
the  statutory  mode.^  This  mode  of  giving  notice  has  been  held 
reasonable;^  but  how  this  question  could  arise  where  it  is  the 
mode  prescribed  by  the  governing  statute  is  not  clear.  Such  a 
mode  of  living  notice  has  been  held  sufficient  where  the  paper 
was  published  at  the  place  of  residence  of  the  stockholder, 
although  there  may  have  been  an  irregular  omission  to  have  it 
published  elsewhere ;  ^  and,  it  has  been  held  by  another  court 
that,  although  published  in  a  newspaper  printed  at  the  place 
where  the  corporation  usually  transacts  its  business,  the  like 
notice  may  be  given  by  receivers  of  an  insolvent  corporation, 
appointed  by  the  court.^  On  the  other  hand,  a  notice  in  a  news- 
paper published  in  a  town,  not  the  capital  of  the  State,  was  held 
not  a  sufficient  notice  to  a  stockholder,  who  did  not  reside  in  the 
county  in  which  the  town  was  situated.^  It  has  been  held  that  the 
affidavit  of  the  publisher's  clerk  is  sufficient  evidence  of  the  pub- 
lication of  a  notice  calling  for  payment  of  installments  of  stock 


1  Grubbs  v.  Vicksburg  &c.  E.  Co.,  ■*  Turnpike   Co.   v.  Meriweather,  5 
50    Ala.    398.      See    aXso    Fisher    v.  B.  Men.  (Ivy.)  13. 

Evansville  &c.  R.  Co.,  7  Ind.  407.  ^  Dinkgrave  v.  Vicksburg  Co.,    10 

2  Turnpike  Co.  v.   Meriweather,  5  La.  An.  514. 

B.  Mon.  (Ky.)  13;  Macon  &c.  R.  Co.  v.  ^  Hall  v.  United   States   Ins.  Co.,  5 

Vason,  57  Ga.  314.  Gill  (Md.),  484. 

8  Ante,  §  1775.  ^  Alabama  &c.  R.  Co.  v.  Rawley,  9 

Fla.  508. 
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in  a  newspaper ;  ^  but  this  is  clearly  erroneous  unless  there  is  a 
statute  making  it  evidence.  Without  the  aid  of  such  a  statute, 
no  ex  parte  affidavit  is  evidence  in  a  court  of  Justice.^ 

§  1757.  Notice  Given  in  Name  of  Corporation  before  Change 
of  Name.  —  Where,  after  the  making  of  a  subscription  to  the 
capital  stock  of  a  corporation,  the  legislature  had  passed  an  act 
amending  its  charter,  by  which  its  powers  were  extended  and  its 
name  was  changed,  it  was  not  a  good  defense  to  an  action  against 
such  subscriber  for  an  assessment,  that  notice  of  such  assess- 
ment had  been  communicated  to  him  in  the  original  name  of  the 
corporation.  Gibson,  C.  J.,  said:  "  The  mistake  of  the  cor- 
porate name,  in  giving  notice  of  the  call  on  the  stockholders  for 
their  installments,  was  immaterial.  Notice  of  such  a  call  is 
necessary  only  to  subject  them  to  the  penalty  of  two  per  cent, 
a  month  for  default  of  payment ;  not  to  found  an  action  for 
the  principal,  which  may  be  demanded  on  the  foot  of  the  call 
without  notice  of  it.  Here  the  action  is  for  the  two  install- 
ments due,  while  the  demand  of  the  penalty  is  waived."  ^ 

^  Andrews   v.  Ohio   &c.  R.  Co.,  14  the  publisher  jonmo  /acie  evidence  of 

Ind.  169.  the  fact  of  publication. 

2  It  is  well  known  that  there  are  in  ^  Gray  v.  Monongahela  Nav.  Co.,  2 

many  States  statutes  providing    for  "Watts  &   S.   (Pa.)  156;   s.  c.   37  Am. 

the  publication  of  judicial  and  other  Dec.  500,  604;  ante,  §  289  et  seq. 
notices,  which  make  the  aflSdavit  of 
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ENFORCE  SHARE  SUBSCRIPTIONS. 

Chapter 

28.  Forfeiture    of  Shares    for  Non-payment 

of  Assessments §§1762-1810 

Article  I.     Power    to   Forfeit   and   how    Ex- 
ercised         §§17G2-1780 

II.  Effect  of  such  Forfeitures        .      .  §§1784-1803 
III.     Relief  against   such  Forfeitures    .  §§1806-1810 

29.  Actions  by  the  Corporation  against  Share- 

holders for  Assessments §§1815-1841 

Article  I.     Parties §§1815-1820 

II.     Pleading §§1823-1835 

III.  Miscellaneous §§1838-1841 

30.  Evidence  in  such  Actions §§1846-1952 

Article  I.     Evidence  of  Corporate  Existence.  §§1846-1873 

II.  Conduct   showing  Membership  — 

Estoppels §§1877-1914 

III.  Books  and  Records  of  Corporation 

as  Evidence §§1918-1933 

IV.  Other  Evidence  of  Membership    .  §§1936-1943 
V.     Other  Points  of  Evidence  .      .      .  §§1940-1952 

31.  Defenses  to  Actions  for  Assessments  .     .  §§1955-1982 

32.  Limitations    of    Actions    against    Stock- 

holders        §§1986-2033 

Article  1.     General  Doctrines §§1986-1999 

II.     When  the  Statute  Begins  to  Run.  §§2002-2025 

III.  Questions  under  Special  Statutes.  §§2028  -  2033 
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CHAPTER    XXyill. 

FORFEITURE  OF  SHARES  FOR  NON-PAYMENT  OF  ASSESSMENTS. 

Art.      I.  Power  to  Forfeit  and   how  Exercised,  §§  1762-1780. 
II.  Effect  of  Such  Forfeitures,  §§  1784-1803. 
III.  Relief  against  Such  Forfeitures,  §§  1806-1810. 

Article  I.  Power  to  Forfeit  and  how  Exercised. 


Section 

1762.  Requisites  of  a  valid  forfeiture: 

a  lawful  authority  and  a  de- 
clared intention  to  forfeit  car- 
ried into  effect. 

1763.  Power  to  forfeit  must  be  con- 

ferred by  statute. 

1764.  An  expressed  and  bona  fide  in- 

tention to  forfeit. 

1765.  Tlie  intention   must  be  carried 

into  effect  formally. 

1766.  Power    must    be    exercised    in 

mode  prescribed  by  statute : 
by-law  wtien  necessary. 

1767.  Illustration  of  this  principle. 

1768.  "When  by-law  forfeiting  shares 

invalid. 

1769.  The      assessments      must      be 

legal. 

1770.  Corporation  must  comply  with 

conditions  on  its  part. 


Section 

1771.  Forfeiture  enforceable  although 

project    subsequently    aban- 
doued. 

1772.  But  dissenting  shareholder  may 

recover  back  his  installments. 

1773.  Waiver  of  right  of  forfeiture  by 

failing  to    sell  for  each   de- 
linquency. 

1774.  Previous  misappropriation     of 

corporate  funds. 

1775.  Estoppel  to  forfeit  shares  of  a 

member. 

1776.  Waiver  of  forfeiture   for    non- 

payment of  premium. 

1777.  Notice  of  the  intention  to  forfeit. 

1778.  Mode  of  sale. 

1779.  What  notice  of    sale  must  be 

given. 

1780.  Instance    of   defective   compli- 

ance with  the  statute  as  to 
notice  of  sale. 


§  1762.  Requisites  of  a  Valid  Forfeiture:  a  Lawful  Au- 
thority and  a  Declared  Intention  to  Forfeit  Carried  into 
Effect.  —  Three  things  are  necessary  to  a  valid  forfeiture  of 
shares:  1.  An  authority  to  forfeit  derived  from  statute.^  2. 
An  expressed  intention  to  forfeit.''  3.  This  intention  carried 
into  effect  with  due  formality.'* 


See  nest  section. 
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BY    FORFEITURE    OF    SHARES.        [2  Thomp.   Coip.    §   1764. 

§   1763.  Power  to  Forfeit  mnst  be  Conferred  by  Statute. — 

A  corporation  has  no  inherent  power  to  forfeit  or  sell  the  shares 
of  stock  owned  by  delinquent  stockholders.  It  is  not  a  common 
law  remedy,  and  can  only  be  exercised  when  it  is  expressly  con- 
ferred by  some  statute,  or  by  the  articles  of  incorporation. ^ 
One  court  has,  however,  held  th:it  a  corporation  having  no 
power  to  declare  stock  forfeited  for  non-payment  of  subscrip- 
tions may,  after  failing  to  collect  the  full  amount  by  suit,  collect 
the  rest  by  a  sale  of  the  stock.^  A  clause  in  the  articles  of  an 
English  company,  empowering  the  directors  to  forfeit  the  shares 
of  any  member  who  shall  take  any  legal  proceedings  against  the 
company  has  been  held  invalid  on  obvious  grounds.^  As  stated 
by  Sir  Nathaniel  Lindley,  citing  the  marginal  cases,  —  "  Even  a 
majority  of  shareholders  cannot  confer  it  unless  empowered 
so  to  do  by  the  company's  act,  charter,  deed  of  settlement, 
or  regulations.*  But  if  there  is  power  to  forfeit  for  non- 
payment of  calls,  that  power  may  be  extended  to  non- 
payment of  additional  capital  which  may  be  authorized  to  be 
raised.^ 

§  1764.  An  Expressed  and  Bona  Fide  Intention  to  For- 
feit.—  Moreover,  it  is  necessary  to  a  valid  forfeiture  that  there 
should  have  been  an  expressed  and  bona  fide  intention  to  forfeit 
the  shares.  As  has  been  pointed  out  by  Sir  Nathaniel  Lindley  : 
*'  The  power  to  forfeit  is  a  trust,  the  execution  of  which  will  be 

1  Budd  V.  Multonoma  Street  R.  Co.,  Corp.  262,  269.    As  to  expulsion  from 

15  Ore.  413;  s.  c.  3  Am,  St.  Rep.  169,  a  club,  see  Hopkinson  v.  Marquis  of 

173:    Westcott  v.    Minnesota  Mining  Exeter,  5  Eq.  63;  Fisher  w.  Keaue,  11 

Co.,  23  Mich.  145;  Hill  v.  Nisbet,  100  Ch.  Div.  353;  Labouchere  v.  Earl  of 

Ind.  341;    Cook   Stock.,  §   123;    Hart  Wharncliffe,  13  Ch.  Div.  346;  Dawkins 

V.   Clarke,   6    DeGex    M.    &    G.   232;  Autrobus,  17  Ch.  Div.  615;  and  from 

s.  c.  6  H.  L.  633;  Norman  v.  Mitchell,  a  trade  association,  Strick  v.  Swansea 

6  De  Gex  M.  &  G.  648;  Barton's  Case,  Tin  Plate  Co.,  36  Ch.  Div.  558;   Rigby 

4  Drew.  535;  8.  c.  4  DeGex  &  J.  46.    As  v.  Couuol,  14  Ch.  Div.  482. 
to    companies     partly    English    and  -  Chase  v.   East  Tennessee  &c.  R. 

partly  foreign,  see  Sudlow  v.  Dutch  Co.,  5  Lea  (Tenu  ),  415. 
Rhenish  R.   Co.,   21    Bcav.   43.     The  ^  Hope  v.  International   Financial 

right  to  forfeit  the  shares  of  members  Society,  4  Ch.  Div.  327. 
is    analogous    to    the   right  to   expel  •*  Barton's  Ca-e,  4  Drew.  535;  s.  c. 

members  from   corporations, — as   to  afSrmed  on  appeal,  4  De  G.  &  J.  46. 
which  see  ante,  §  846,erse7.;  Osgood  v.  ^  See  Kelk's  Case,  9  Eq.  107. 

Nelson,  L.  R   5  II.  L.  i;36;   Grant  on 

86  1361 


2  Thomp.  Corp.  §  1766.]     enforcing  assessments 

narrowly  scanned  by  the  court. ^  It  cannot,  for  example,  be 
exercised  surreptitiously,  for  the  purpose  of  expelling  a  share- 
holder; 2  nor  by  connivance,  for  the  purpose  of  assisting  him  in 
o-etting  rid  of  shares  and  retiring  from  the  company,  in  fraud  of 
the  other  shareholders.  A  court  will  not  sanction  or  recognize 
as  valid  a  forfeiture  made  mala  fide  for  any  such  purpose." 
Accordino-ly,  where  the  intention  was  not  to  forfeit  the  shares, 
but  merely  to  cancel  them,  the  shareholder  remained  a  contribu- 
tory.^ It  is  upon  this  ground  that  the  invalidity  of  collusive 
forfeitures  rests,  —  a  subject  already  considered.^ 

S  1765.  This  Intention  must  be  Carried  into   Effect  For- 
mally.  But  a  declared  intention  to  forfeit  the  shares  of  the 

member,  although  made  bona  fide,  will  not  be  effective  to  that 
end  unless  the  formalities  required  by  law  are  substantially 
taken,  as  pointed  out  in  the  next  section.  Accordingly  where 
notice  was  given  to  a  shareholder  that  unless  he  paid  his  calls 
which  were  in  arrear,  by  a  day  named,  his  shares  would  be  for- 
feited without  further  notice,  and  he  thereupon  paid  his  calls 
due  on  some  of  them,  but  not  on  the  others,  stating  that  he 
would  submit  to  their  forfeiture;  but  the  directors,  neverthe- 
less, did  not  declare  them  forfeited,  but  kept  his  name  on  the 
books  as  before,—  he  was  held  a  contributory  on  the  winding- 
up  of  the  company  in  respect  of  all  of  his  shares.^ 

§  1766.  Power  must  be  Exercised  in  Mode  Prescribed  by 
Statute:  By-law  when  Necessary.  —  Another  principle  is  that, 
where  this  power  is  conferred  by  a  statute  which,  at  the  same 
time,  points  out  the  mode  in  which  it  shall  be  exercised,  it  can  only 
be  exercised  in  the  mode  so  pointed  out.  Thus,  if  the  statute 
which  confers  the  power  prescribes  that  it  shall  be  exercised  by  a 

1  Blisset  V.  Daniel,   10  Hare,  483;  *  Ante,  §  1550  et  seq. 

Harris  v.    North    Devon    R.    Co.,   20  »  Bigg's   Case,   L.    R.    1   Eq.    309. 

Beav.  384 ;  Stubbs  TJ.  Lister,  1  Younge  See  also  Birmingham  &c     R.    Co.    v. 

&C.  81.    See  also  Stewart's  Case,  L.  Locke,  1  Ad.  &  El.  (n.  s.)  256;  Edin- 

R.  1  Ch.  611;  and  Sweny  v.  Smith,  L.  burgh  &c.   R.   Co.  v.  Hebblewhite,  6 

r!  7  Eq.  324.  Mees.  &  W.  707;  London  &c.  R.  Co.  v. 

2  See  cases  in  the  preceding  note.  Fairclough,  2  Man.  &  Gr.  674.    Com- 
s  Esparto  Trading  Co.,  12  Ch.  Div.  pare  Miller's  Case,  3  Ch.  Div.   661, 

191  and  5  Id.  70. 

1362 


BY  FORFEITURE  OF  SHARES.      ['2  Thomp.  Corp.  §  1767  . 

by-law,  the  company  cannot  exercise  it  until  it  has  made  a  by- 
law such  as  the  statute  prescribes,  and  then  its  compliance  with 
the  by-law  must  affirmatively  appear,  in  order  to  show  the 
validity  of  the  exercise  of  the  power.*  The  principle  th:it  for- 
feitures are  not  favored  in  the  law  justifies  the  conclusion  that 
the  power  of  a  corporation  to  forfeit  the  shares  of  its  members 
for  non-payment  of  assessments  must  be  pursued  with  great 
strictness.  It  can  only  be  exercised  by  directors  who  have  been 
properly  elected  or  appointed ;  ^  and  the  proper  number  must 
concur  in  the  resolution  to  forfeit.^ 

§  1767.  Illustration  of  this  Principle. —  By  a  statute  of  Oregon, 
a  corporation  is  empowered,  "  to  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  sale  of  any  portion  of  its  stock  for  delinquent  or 
unpaid  assessments  due  thereon,  which  sale  may  be  made  without 
judgment  or  execution ;  provided,  that  no  such  sale  shall  be  made  with- 
out thirty  da3'-s'  notice  of  time  and  place  of  sale  in  some  newspaper  in 
circulation  in  the  neighborhood  of  such  company  for  the  transfer  of  its 
stock,  for  the  management  of  its  property,  and  for  the  general  regula- 
tion of  its  affairs. ' '  ^  With  this  statute  in  force,  a  corporation  undertook 
to  forfeit  the  shares  of  one  of  its  members  for  non-payment  of  an 
assessment,  by  advertising  it  for  sale  in  a  newspaper  for  thirty  days, 
and  by  selling  it  in  pursuance  of  the  advertisement,  but  without  having 
established  any  by-law  in  pursuance  of  the  statute  prescribing  the 
mode  of  forfeiting  its  shares  for  the  non-payment  of  assessments.  It 
was  held  that  the  attempted  forfeiture  was  void.  The  fact  that  the 
board  of  directors  passed  a  resolution  to  forfeit  the  shares  of  the  par- 
ticular member  did  not  alter  the  case,  such  a  resolution  being  in  no 
sense  a  by-law.^  Nor  did  it  affect  the  principle  that  it  was  not  made  to 
appear  that  any  other  members  were  dehnquent  in  the  payment  of  the 
assessment;  since,  "  if  a  majority  of  a  board  of  directors  of  a  private 
corporation  may,  in  any  case,  pass  such  a  resolution  and  enforce  it,  they 
may  do  it  in  every  case.     *     *     *     Any  by-law,  enacted  under  this 

1  Buddy.  Multonoma  Street R.  Co.,  681.  But  it  seems  that  such  au  in- 
15  Ore.  413;  s.  c.  3  Am.  St.  Rep.  169,  formal  forfeiture  may  be  validated  by 
173;  Mitchell  v.  Vermont  Copper  being  treated  as  a  good  forfeiture 
Mining  Co.,  8  Jones  &  S.  (40  N.  Y.  both  by  the  company  and  the  share- 
Super.)  406;  post,  next  section ;  ante,  holder.  Lyster's  Case,  L.  R.  4  Eq. 
§§  1037,  1038.  233,  where  the  resolution  was  passed 

2  Garden  Gulley  &c.Co.  tJ.McLister,  by  two  directors  out  of  six. 

1  App.  Cas.  39.  ■*  Hill  Code  Ore.,  §  3221,  sub-div.  6. 

8  Bottomley's    Case,    16    Ch.   Div.  ^  See  ante,  §  936. 

1363 


3  Thomp.  Corp.  §  1769.]     enforcing  assessments 

section  of  the  code,  to  be  reasonable,  ought  to  be  general;  that  is,  it 
ought  to  affect  every  delinquent  subscriber  and  all  delinquent  stock 
alike,  and  it  ought  not  to  be  directed  against  the  stock  or  interests  of 
a  particular  stockholder.  These  are  essential  requisites  to  a  vahd 
by-law."  1 

§  1768.  When    By-law    Forfeiting    Shares    Invalid.  —  As 

already  seen,  while  it  is  competent  for  corporations  to  enforce 
their  by-laws  by  reasonable  pecuniary  fines,'^  yet  they  cannot 
annex  to  them  the  penalty  of  a  forfeiture  of  the  property.^ 
Accordingly,  a  corporation  cannot  enforce  a  by-law  which  pro- 
vides for  a  forfeiture  of  the  shares  of  the  stockholder  for  non- 
payment of  assessments,  unless  power  to  do  so  is  conferred  by 
the  charter  or  governing  statute.* 

§  1769.  The  Assessment  Must  be  Legal.  —  It  equally  follows 
that  the  assessment  for  the  non-payment  of  which  the  forfeiture 
is  attempted  must  be  legal  and  valid:  if  illegal  and  invalid,  in 
whole  or  in  part,  it  will  not  authorize  a  sale  of  the  shares  of  the 
delinquent.^  The  requirement  that  the  assessment  must  be  legal 
implies  that  it  must  have  been  made  by  the  proper  officers  of  the 
corporation.  When,  therefore,  the  power  to  make  the  assess- 
ment was  lodged  by  the  charter  in  the  directors,  and  they  under- 
took to  delegate  it  to  a  committee  consisting  of  the  president  and 
treasurer,  to  be  exercised  by  them  or  not  in  their  discretion,  it 
was  held  that  a  sale  of  the  shares  of  a  member  to  enforce  an 
assessment  ordered  by  such  committee  was  void,  and  that  an 
order  on  the  treasurer  to  assess  the  shares  of  members  must  be 
made  by  the  board  of  directors  and  must  be  absolute,  and  not  in 
the  alternative.^ 

1  Budd  V.  Multonoma Street  R.  Co.,  «  York  &c.  R.  Co.  v.  Ritchie,  40  Me. 

15  Ore.  413;  s.  c.  3  Am.  St.   Rep.  169,  425;  ante,  §  1706,  et  seq.    It  has  been 

173      As    to    the    reasonableness    of  held  thxt  a.  general  resolution  of  a.  rail- 

by-iaws  see  ante,  §  1021  et  seq.  road  company  forfeiting  stock  for  nou- 

^  Ante   §1036.  payment  of  installments,  must  declare 

3  ^^j^^  §  1037,  to  tlie  stockholder  that  they  claim  to 

4  ^„(g'  §  loss!  forfeit  his  specific  stock,  otherwise  it 

5  Lewey's  Island  R.  Co.  v.  Bolton,  will  not  be  valid.     Johnson  v.  Albany 
48   Me.   451;    s.  c.  77   Am.  Dec.  236;  &c.  K.  Co.,  40  How.  Pr.  (N.  Y.)  193. 
Ante,  I  1702. 
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§  1770.  Corporation  must  Comply  with  Conditions  on  its 
Part.  —  Where  the  principle  obtains  that  the  right  to  forfeit  the 
shares  for  non-payment  of  assessments  is  merely  cumulative,^ 
there  will  be  no  right  of  forfeiture  unless  the  circumstances  arc 
such  that  the  company  could  maintain  an  action  for  the  unpaid 
assessments,  —  just  as,  in  the  case  of  a  mortgage,  there  will  be 
no  right  of  foreclosure  if  there  has  been  a  failure  of  consideration 
in  respect  of  the  note  or  bond  secured  by  the  mortgage,  so  that 
no  action  could  be  maintained  thereon.  On  this  principle  it  has 
been  held  that  a  corporation  will  not  be  permitted  to  forfeit  the 
shares  of  a  member  for  non-payment  of  assessments,  where  the 
subscription  was  obtained  by  the  agents  of  the  corporation  upon 
conditions  with  which  the  corporation  has  failed  to  comply .^ 

§  1771.  Forfeiture  Enforceable  although  Project  Subse- 
quently Abandoned.  — Where,  by  the  terms  of  the  subscription 
agreement  to  an  increase  of  the  capital  stock  of  a  corporation, 
the  subscribers  are  to  pay  for  the  new  shares  in  installments,  as 
called  for  l)y  the  directors,  and,  upon  failure  to  pay  for  any  call 
for  sixty  days,  are  to  forfeit  all  sums  theretofore  paid  upon  the 
subscripti(m,  such  a  forfeiture  may  be  enforced  against  a  sub- 
scriber, although  the  whole  project  of  increasing  the  capital 
stock  is  afterwards  abandoned  and  adjusted  by  issuing  bonds  to 
such  of  the  subscribers  as  will  take  them  for  what  they  have  paid 
in  upon  calls  made  by  the  directors,  provided  the  project  of 
increasing  the  capital  stock  was  not  illegal.  *'  If,"  said 
Wallace,  J.,  "  the  suhscri[)tion  agreement  was  valid,  the  plaintiff 
can  have  no  redress,  but  must  be  held  to  his  stipulation  to  forfeit 
the  payment  for  his  delinquency  in  responding  to  subsequent 
calls.  The  defendant  had  become  entitled  to  the  plaintiff's 
money  by  the  terms  of  the  subscription  agreement,  at  the  time 
it  concluded  to  abandon  the  scheme  for  increasing  its  capital,  and, 
however  hard  and  inequitable  it  may  seem  that  the  defendant 
should  retain  this  money,  while  abandoning  the  project  for  which 
it  was  received,  its  legal  right  so  to  do  is  clear.  On  the  other 
hand,  if   the   subscription    was    executed  as  part  of  an    illegal 

1  Ante,  §  1550;  post,  §  1784.  Churchill,  6  T.  B.  Moa.  (Ky.)  427;  s.c. 

*  Frankfort    &c.    Turnpike    Co.   v.      17  Am.  Dec.  159. 
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scheme,  it  is  void  in  all  of  its  conditions,  and  the  defendant  can 
take  nothino-  under  color  of  the  forfeiture  stipulated  for.  The 
sole  question,  in  my  view,  therefore,  is,  whether  the  plaintiff  will 
be  permitted  to  recover  money  paid  in  partial  performance  of  an 
illeo-al  transaction.  The  defendant  has  no  right  to  the  money, 
unless  that  of  possession,  under  circumstances  which  deny  to  the 
plaintiflf  the  assistance  of  the  court  in  reclaiming  it.  Certain 
propositions  applicable  to  the  present  case  are  not  debatable. 
Courts  of  justice  refuse  to  entertain  any  application  to  enforce  a 
contract  or  transaction  which  is  immoral,  or  subversive  of  public 
policy,  or  in  contravention  of  a  statute.  When  the  transaction 
has  been  consummated,  or  the  contract  has  been  executed,  if  the 
parties  to  it  are  in  pari  delicto,  neither  will  be  permitted  to 
recover  money  or  property  delivered  to  the  other  in  furtherance 
of  it.  When  the  law  which  the  transaction  contravenes  is 
designed  for  the  coercion  of  one  party,  or  the  protection  of  the 
other,  or  where  one  party  is  the  principal  offender  and  the  other 
acquiesces  by  constraint  of  circumstances,  the  parties  are  not  in 
pari  delicto,  and  the  lesser  offender  will  be  relieved,  although  the 
illeo-al  transaction  has  been  consummated. "^ 

§  1772.  But  Dissenting  Shareholder  may  Recover  back  his 
Installments. — But,  assuming  such  an  agreement  to  increase 
the  capital  stock  of  the  corporation  to  be  illegal,  the  dissenting 
shareholder  may  recover  back  his  installments,  on  the  principle 
that  a  recovery  can  be  had,  as  for  money  had  and  received, 
where  the  illegality  consists  in  the  contract  itself,  and  the  con- 
tract has  not  been  executed,  in  which  case  there  is  a  locus  peni- 
tentice,  the  delictum  being  incomplete,  and  the  contract  may  be 
rescinded  by  either   party .2     "A   different  rule,"  it    was  well 

1  Knowlton  v.  Congress  &c.  Co.,  14  scinding  it,  he  may  do  so,  and  recover 
Blatchf.  (U.  S.)  364;  10  Myer  Fed.  back  his  deposit."  This  case  was 
Dec.   §  135.  ^^  action  by  a  stockholder  to  recover 

2  Knowlton  v.  Congress  &c.  Co.,  back  the  iustallraeuts  which  he  had 
14  Blatchf.  (U.  S.)  364;  10  Myer  Fed.  paid  in  respect  of  shares  for  which 
Dec,  §  136;  denying,  on  this  point,  s.  he  had  subscribed  under  a  scheme  to 
c.  57  N.  Y.  518,  and  concurring  in  the  increase  the  capital  stock  of  the  cora- 
dissenting  opinion  of  Mr.  Com  mis-  pauy,  under  the  circumstances  above 
sioner  Dwight,  that  "  if  the  contract  stated.  It  was  conceded  by  counsel 
continues  executory,  and  the  party  that  the  proceedings  to  increase  the 
paying  the  money  be  desirous  of  re-  capital  stock  were  illegal,  as  being  in 
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observed,  "  would  hold  out  an  inducement  to  the  parties  to  an 
illegal  transaction  to  persevere  in  their  efforts  to  violate  the 
Iaw."i 

§  1773.  Waiver  of  Right  of  Forfeiture  by  Failing  to  Sell  for 
Each  Delinquency.  — If  a  judge  were  to  announce  the  doctrine 
that  in  the  case  of  a  mortgage  securing  a  debt  due  in  installments, 
the  mortgagee  loses  his  right  of  foreclosure  by  waiting  till  the 
whole  is  due,  he  would  be  thought  to  be  a  fool.  But  one  court 
has  held  that  where  a  corporation  has  power  to  sell  the  stock  of 
a  corporator  for  the  payment  of  each  call  as  it  is  made,  and  to 
hold  the  stockholder  responsible  for  the  deficiency,  if  the  corpo- 
ration fails  to  sell  the  stock  as  each  successive  defalcation  occurs, 
and  waits  until  all  the  calls  are  made,  it  thereby  loses  its  remedy 
by  sale.^  But  another  court  has,  with  better  sense,  held  the 
contrary.^ 

§  1774.  Previous  3Iisappropriation  of  Corporate  Funds. — 

We  shall  see,  when  we  come  to  consider  the  subject  of  actions 


contravention  of  the  statute  under 
which  the  company  was  organized, 
and  constructively  fraudulent  as  to 
the  public  and  as  to  all  stockholders 
not  assenting  thereto.  The  plaintiff 
recovered  a  judgment  in  the  State 
court,  vrhich  was  reversed  by  the 
commission  of  appeals  and  the  cause 
remanded  for  a  new  trial.  Knowlton 
V.  Congress  &c.  Co.,  57  N.  Y.  518. 
The  commission  of  appeals  held 
(D  wight,  Comr.,  dissenting)  that 
money  paid  by  one  party  in  part  per- 
formance of  an  illegal  contract  cannot 
be  recovered  back,  where  both  parties 
are  in  pari  delicto,  and  that  no  dis- 
tinction exists  as  to  the  right  of  re- 
covery, between  cases  of  partial  and 
of  entire  performance.  After  the 
cause  had  been  remanded  to  the  trial 
court,  it  was  removed  to  the  Circuit 
Court  of  the  United  States,  and  in 
this  court  Mr.  District  Judge  Wallace 
denied  the  doctrine  announced  in  the 
State  court  and  gave  iudgment  for  the 
plaintiff.     He  rested    his  conclusion 


that  there  is  in  such  a  case  a  locus 
penitentioe  and  right  of  rescission  in 
either  party,  the  delictum  not  being 
complete,  upon  the  following  decis- 
ions: Walker  u.  Chapman,  Lofft.  342; 
Lowry  v.  Bourdieu,  Doug.  452*  Tap- 
penden  v.  Randall,  2  Bos.  &  P.  467; 
Hastelow  v.  Jackson,  8  Barn.  &  Cres. 
221,  22r);  Rusk  V.  Walsh,  4  Taunt. 
290 ;  Bone  v.  Ekless,  5  Hurl.  &  N.  925 ; 
White  V.  Franklin  Bank,  22  Pick. 
(Mass.)  181 ;  Nellis  v.  Clark,  4  Hill 
(N.  Y.),  424;  Morgan  r.  Groff,  4 
Barb.  (N.  Y.),  524;  Taylor  v.  Bowers, 
34  L.  T.  (N.  s.)  938.  That  equity  will 
interfere  in  such  cases  even  in  behalf 
of  one  who  is  particeps  criminis,  see 
Story  Eq.  Jur  ,  §  298;  Neville  v.  Wil- 
kinson, 1  Brown  Ch.  548,  note  a. 

1  Knowlton   v.   Congress   &c.    Co., 
supra,  per  Wallace,  J. 

2  Stokes r.  Lebanon  &c.Turnp.  Co., 
6  Humph.  (Tenu.)  241. 

3  Brockeubrough    v.    James    River 
&c.  Co.,  1  Patt.  &  H.  (Va.)  94. 
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for  assessments,  that  such  defenses  as  that  the  directors  have 
misappropriated  the  corporate  funds  have  been  brushed  away 
by  the  courts  as  trivial.  On  similar  grounds  it  has  been  held 
that,  where  a  sale  of  the  shares  of  a  member  had  been  made  under 
a  valid  assessment  to  raise  fands  needed  for  lawful  purposes,  it 
was  not  void  for  the  reason  that  the  directors  may  have  pre- 
viously misappropriated  the  corporate  funds. ^ 

§  1775.  Estoppel  to  Forfeit  Shares  of    a  Member. — The 

company  may,  however,  be  estopped  by  its  conduct  from  forfeit- 
ing the  shares  of  a  member.  This  will  appear  by  a  case  where 
the  officer  in  charge  of  a  bank — his  grade  does  not  appear, — 
informed  a  party  applying  to  the  bank  for  information,  that  he 
might  safely  lend  money  to  one  of  its  stockholders,  and  that 
the  stock  was  free  from  incumbrance.  Acting  upon  the  faith  of 
this  information,  the  applicant  advanced  money,  taking  a.  pledge 
of  the  shares  for  his  security.  It  was  held  that  the  bank  was 
thereafter  estopped  from  forfeiting  the  stock  for  assessments 
due  thereon  by  the  pledgor. ^ 

§  1776.  Waiver  of  Forfeiture  for  Non-Payment  of  Pre- 
mium. —  The  law  will  not  favor,  but  will  rather  lean  against  the 
forfeiture  of  a  mutu  il  insurance  policy  for  a  want  of  prompt- 
ness in  paying  the  premium  note.  But  where  a  forfeiture  has 
occurred,  if  the  company  afterward  proposes  to  accept  the  pay- 
ment of  the  note  in  a  particular  way,  and  its  proposition  is  at 
once  accepted,  and  unconditionally  complied  with,  the  forfeiture 
is  waived.^ 

§  1777.  Notice  of  the  Intention  to  Forfeit.  — The  principle 
that  the  right  of  forfeiture  must  be  pursued  with  great  strictness 
includes  the  proposition  that  the  shareholder  must  have  the  pre- 
scribed notice  of  the  intention  to  forfeit  his  shares,  in  default  of 
which  the  forfeiture  will  be  void.  It  has  even  been  held  in  En- 
gland that  a  shareholder  whose  shares  have  been  regularly  for- 
feited,  but  without  notice  to  him,  is  entitled  to  prove  damages 

1  Marshall  v.  Golden  Fleece  &c.  *  Sims  v.  State  Ins.  Co.,  47  Mo.  54; 
Mining  Co.,  16  Nev.  15G.                              s.  c.  4  Am.  Rep.  311. 

2  Moore  v.  Bank  of  Commerce,  63 
Mo.  377. 
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therefor,    in  competition  with  other  creditors  of  the  company 
where  the  company  is  wound  up.^ 

§  1778.  Mode  of  Sale. —  In  respect  of  the  mode  of  sale  the 
governing  statute  must  be  strictly  pursued.  When,  therefore, 
the  charter  of  a  railroad  company  authorized  such  a  sale  to  take 
place  at  the  post-otfice  in  the  particular  town,  and  at  public 
auction,  it  was  held  that  it  could  take  place  in  no  other  place  or 
manner. 2  In  like  manner,  where  no  such  sale  is  allowed  by  the 
governing  statute  except  under  regulations  established  in  the 
form  of  by-laws,  and  no  such  regulations  have  been  made,  there 
can  be  no  valid  sale.^ 

§  1779.  What  Notice  of  Sale  must  be  Given. —  Where  the 
charter  or  governing  statute  prescribes  the  time  or  duration  of 
the  notice  and  the  manner  of  giving  it,  these  requirements  must 
be  strictly  followed,  or  the  sale  will  be  void.^  Where  the  length 
of  time  of  the  notice  is  not  prescribed  by  the  governino-  statute 
or  by  an  authoritative  by-law,  a  notice  must  be  given  for  a 
reasonable  time ;  and  it  has  been  held  that  three  days  notice  is 
unreasonably  short ,  awdi  therefore  insufficient,  if  the  proprietor 
resides  at  a  distance.^  Moreover  the  notice  must  be  certain  as 
to  the^?ace  of  sale;  and  therefore  a  notice  which  merely  stated 
that  a  sale  would  be  made  by  an  auctioneer  named,  wh©  was  and 
long  had  been  an  auctioneer  at  the  place  where  the  notice  bore 

1  Re  New  Chili  Gold  M.  Co.,  45  Ch,  inj;  Co.,  8  Jones  &  S.  (40  N.  Y.  Super.) 

Div.  598.     For  cases  illustrating  the  406;  ante,  §  1766.     The  provisions  of 

insufficiency  of  notices  in  such  cases  Mass.  Rev.  Stat.  ch.  30,  §  53,  as  to  the 

see  Johnson  v.  Lyttle's  Iron  Agency,  5  mode  in  which  shares  of  a  stockholder 

Ch.   Div.    687;    Watson  v.    Eales,  23  in  a  corporation  may  be  sold  fur  the 

Beav.  294;  Van  Diemen's  Land  Co.  v.  non-payment  of  assessments,  do  not 

Cockerell,  1  C.  B.  (n.  s.)  732,  affirming  apply  to  the  case  of  new  shares  offered 

Cockerell  v.  Van  Diemen's  Land  Co.,  to  existing  stockholders,  and  sold  be- 

18   C.   B.  454;  Edinburgh  &c.  R.  Co.  cause  not  taken  by  such  stockholders. 

V.   Hebblewhite,   6  Mees.  &  W.   707;  Sewall  v.   Eastern    R.    Co.,   9   Cush. 

London  &c.  R.   Co.  v.   Fairclough,  2  (Mass.)  5. 

Man.  &  Gr.  674.     Compare  Graham  v.  ■*  Lewey's  Island  R.  Co.  v.  Bolton, 

Van  Diemen's  Land  Co.,  1  HurL  &  N.  48   Me.   451;  s.   c.  77   Am.  Dec.  236; 

541.  posf,  next  section. 

-  Lewey's  Island  R.  Co.  v.  Bolton,  ^  Lexington  &c.  R.  Co.  v.  Staples, 

48  Me.  451;  s.  c.  77  Am.  Dec.  236.  5  Gray  (Mass.),  520. 


2  Mitchell  V.  Vermont  Copper  Min- 
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date,  was  insufficient,  because  it  did  not  express  the  place  of 
sale.^  Reasonable  certainty  is  also  required  in  describing  the 
shares  which  are  to  be  sold,  but  this  rule  is  complied  with  by  a 
description  which  clearly  identifies  theiii.^  The  subject  of  the 
sufficiency  of  notice  of  assessments  in  order  to  support  an  action 
thereon  is  considered  in  another  place. ^ 

§  1780.  Instance  of  Defective  Compliance  with  the  Statute 
as  to  Notice  of  Sale.  —  The  charter  of  a  company  authorized  the 
directors  to  make  assessments,  and  provided  that  "  the  treasurer  shall 
give  notice  of  all  such  assessments,  and,  in  case  any  subscriber  or  stock- 
holder shall  neglect  to  pay  any  assessment  for  the  space  of  thirty  days 
after  such  notice  is  given  as  shall  be  prescribed  by  the  by-laws  of  said 
corporation,  the  directors  may  order  the  treasurer  to  sell  such  share  or 
shares  at  public  auction,  after  giving  such  notice  as  may  be  prescribed 
as  afoi'esaid,  to  the  highest  bidder."  The  same  statute  provided  that 
the  delinquent  subscriber  or  stockholder  should  be  held  liable  to  the 
corporation  for  any  deficiency  after  the  sale.  The  by-laws  of  the  com- 
pany provided  that  the  notice  of  assessments  might  be  given  by  publi- 
cation, or,  "  by  a  personal  notice  from  the  treasurer  of  the  company," 
and  in  case  the  directors  should  order  a  sale  under  the  fourth  section 
of  the  act,  the  treasurer  should  give  forty-eight  hours'  notice  of  the 
time  and  place  of  sale,  by  posting  "  notices  of  the  same  in  two  conspic- 
uous public  places  in  the  city  of  Calais,  and  shall  notify  such  delinquent 
subscriber  whose  stock  is  to  be  sold,  by  leaving,  or  causing  to  be  left, 
a  copy  of  such  notice  at  his  place  of  residence,  or  by  giving  him  in  hand 
such  notice,  to  be  signed  by  the  treasurer,  or  by  one  of  tie  directors 
in  his  behalf."  Under  this  statute,  it  was  held  that  the  corporation 
could  not,  after  proceeding  to  forfeit  and  sell  the  shares  of  the  delin- 
quent, recover  the  deficiency  without  showing  that  thirty  days  notice 
had  been  given  him  of  the  assessments  before  the  order  to  the  treasurer 
to  sell  the  shares ;  that  the  shares  were  sold  at  public  auction ;  that 
the  sale  took  place  at  the  post-ofBee  in  Calais ;  that  the  notice 
of  the  time  and  place  of  sale  which  was  delivered  to  the  defendant 
in  hand,  was  signed  by  the  treasurer,  or  by  the  director  in  his  behalf, 
and  that  the  notices  intended  to  advise  the  public  of  the  sale  were  posted 
in  ''  two  confipioioas  public  places  "  in  the  city  of  Calais,  the  evidence 
going  no  further  than  to  show  that  they  were  posted  in  two  public 
places  in  that  city.* 

1  Ibid.  '  Ante,  §  1746  et  seq. 

2  York  &c.  R.  Co.  v.  Pratt,  40  Me.  *  Lewey's  Island  R.  Co.  v.  Boltou, 
447.                                                                   48  Me.  451;    s.  c.  77   Am.    Dec.    236. 
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Article  II.     Effect  op  Such  Forfeitures. 


Section 

1784.  View  that  the  remedy  by  for- 

feiture of  shares  is  cumula- 
tive mrrely 

1785.  When  exclusive. 

1786.  Effect     of    forfeiture    pending 

action  for  as-essments. 

1 787.  Corporal  ion  may  sue  for  balance 

due  after  forfeiture  and  sale. 

1788.  Statutory    right  of    action    for 

residue. 

1789.  Illustration:  case   of    a    double 

assessment. 

1790.  Shareholder  entitled  to  residue. 

1791.  Status  of  the  shares  after  for- 

feiture. 

1792.  "What  forfeiture  releases  share- 

holder's liability. 

1793.  And    releases    his    liability     to 

creditors. 


Skctiox 

1794.  This      subject       further      ex- 

plained. 

1795.  Further  explanation  of  the  prin- 

ciple. 

1796.  Statutory    exceptions     to    this 

rule. 

1797.  Not  so  as  to  ultra  vires  forfeit- 

ures. 

1798.  Effect     of      acquiescence     and 

laches. 

1799.  Continued:    the    English    doc- 

trine stated. 

1800.  Distinction  between  the  Ameri- 

can and  English  cases. 

1801.  Illustrations  of  ultra  vires  for- 

feitures. 

1802.  Collusive  forfeitures. 

1803.  Presumption    that    stock    was 

regularly  forfeited. 


§  1784.  View  that  the  Remedy  by  Forfeiture  of  Shares  i.s 
Cumulative  merely. —  The  courts  which  hold  to  the  prevailing 
doctrine,  that  a  subscription  to  the  stock  of  a  corporation  implies 
an  undertaking  to  pay  for  the  shares,^  take  the  correlative  view, 
that  the  remedy  given  to  the  corporation  by  the  charter  to  en- 
force compliance  with  the  contract  of  subscription  by  forfeiting 
the  shares  of  the  delinquent,  is  ciunulative  merely^  and  does  not 
negative  the  right  of  the  corporation  to  sue  for  the  assessments. ^ 


On  the  last  point  the  court  cite  Bearce 
V.  Fossett,  34  Me.  575,  where  it  was 
held  that  an  officer's  return  that  he 
posted  certain  notices  in  a  public 
place,  without  saying  in  a  public  and 
conspicuous  place,  as  required  by  the 
statute,  was  insufficient.  That  stat- 
utes requiring  notice  to  be  given,  and 
the  service  of  it  to  be  proved  in  a 
particular  mode,  are  to  be  strictly 
pursued,  is  held  iu  Newby  v.  Perkins, 
1  Dana  (Ky.),  440;  s.  c.  25  Am.  Dec. 
160. 


1  Ante,  §  1138. 

2  Selma  &c.  R.  Co.  v.  Tipton,  5  Ala. 
787;  s.  c.  39  Am.  Dec.  344;  Beene  v. 
Cahawba&c.  R.  Co.,  3  Ala.  660;  Instone 
V.  Frankfort  Bridge  Co.,  2  Bibb  (Ky.), 
576;  s.  c.  5  Am.  Dec.  638;  Hightawer 
V.  Thornton,  8  Ga.  486;  s.  c.  52  Am. 
Dec.  412;  Greenville  &c.  R.  Co.  v. 
Cathcart,  4  Rich.  (S.  C.)  89;  Freeman 
V.  Winchester,  10  Smed.  &  M.  (Miss  ) 
577 ;  Commercial  Bank  v.  State,  0  Smed. 
&  M.  (Miss.)  599;  Mann  v.  Currie,  2 
Barb.   (N.  Y.)  294;  Ogdensburgh  &c. 
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The  company  may,  in  case  of  the  non-payment  of  the  assess- 
ments, either  bring  an  actioii  against  the  stockholder  to  recover 
them,  or  declare  the  shares  forfeited;^  and  where  the  charter 
provides  that  the  shares  shall  be  liable  to  forfeiture,  and  that 
the  company  mai/  declare  the  same  forfeited  and  vested  in  the 
company,  the  option  to  forfeit  is  with  the  company,  and  not 
with  the  stockholder.^  From  the  same  principle  another  con- 
clusion follows,  namely,  that  anunsuccessful  attempt  on  the  part 
of  the  corporation  to  sell  the  shares  does  not  deprive  it  of  its 
remedy  against  the  delinquent  shareholder  by  action  ;  ^  and  of 
course  a  mere  unexcuted  threat  so  to  do,  will  not  have  such  an 
effect.*  Moreover,  as  the  corporation  has  its  election  whether 
or  not  it  will  resort  to  the  remedy  by  forfeiture,  its  failure  to  do 
so  will  be  no  ground  of  forfeiting  its  charter.^  And  where  there 
is,  in  the  contract  of  subscription,  an  express  p/romise  to  jpay  for 
the  shares,  all  the  courts,  including  those  which  hold  that  such 
an  express  promise  is  necessary  to  give  a  right  of  action  for 
assessments,^  agree  that  the  corporation  may  maintain  thereon 
an  action  for  assessments,  notwithstanding  the  charter  or  govern- 
ing statute  gives  it  a  remedy  by  forfeiture.^     It  has  even  beau 

E.  Co.  V.  Frost,  21  Barb,  (N.  Y.)  541.  i  Herkimer  &c.  Co.    v.   Small,    21 

Goshen&c.  Turnpike  Road  v.  Hurtin,  9  Weud.  (N.  Y.)    273;  Troy  &c.  Co.  v. 

Johns.  (N.Y.)  217;  s.c.  6  Am.  Dec.  273;  M'Chesney,  21  Wend.  (N.  Y.)  296. 

Kennebec  &c.   R.    Co.   v.    Jarvis,  34  "^  North  Eastern  Co.  v.  Rodrigues, 

Me.  360.     Troy  &c.  R.  Co.  v.  Tibbits,  10  Rich.  L.  (S.  C.)  278. 

18  Barb.    (N.   Y.)    293;   Raymond  v.  ^  Instone  v.  Frankfort  Bridge  Co., 

Caton,  24  111.  123;  South  Bay  Meadow  2  Bibb    (Ky.),  576;   s.  c.  5  Am.    Dec. 

Dam  Co.  v.  Gray,  30  Me.  547;  Buffalo  638. 

&c.  R.  Co.   V.   Dudley,    14  N.Y.  336;  *  Macon  &c.  R.  Co.    v.    Vason,  57 

Barbee  v.  Plank  Road  Co.,  6  Fla.  262;  Ga.  314. 

Worcester  Turnpike  Corp.  v.  Willard,  ^  Commercial     Bank    v.    State,     6 

5  Mass.  80;  s.c.  4  Am.D.:c.39;  Boston  Smed.  &  M.  (Miss.)  699. 
&c.  R.  Co.   V.  Wellington,  113  Mass.  ^  Ante,  §  1187. 

79;  Stokes  v.  Lebanon  &c.  Turnp.  Co.,  ^  Goshua  &c.  Tump.  Road  v.  Hur- 

6  Humph.  (Tenn.)241;  Great  Northern  tin,  9  Johns.  (N.  Y.)  217;  s.  c.  6  Am. 
R.  Co.  V.  Kennedy,  4  Ex.  417;  Inglis  v.  Dec.  273;  Dutchess  Cotton  Man.  Co. 
Great  Northern  R.  Co.,  1  Macq.  112.  v.  Davis,  14  Johns.  (N.  Y.)  238;  s.  c.  7 
In  Edinburgh  &c.  R.  Co.  v.  Ilebble-  Am.  Dec.  459;  Worcester  Turnp.  Corp. 
white,  6  Mees.  &  W.  707,  Giles  v.  i?.  Willard,  5  Mass.  80;  s.  c.  4  Am.  Dec. 
Hutt,  3  Ex.  18,  London  &c.  R.  Co.  v.  39;  Taunton  Turnp.  Corp.  v.  Whiting, 
Fairclough,  2  Man.  &  Gr.  674,  there  10  Mass.  327;  s.  c.  6  Am.  Dec.  124; 
was  only  an  option  to  sue  or  forfeit.  White  Mountain  R.  Co.  v.  Eastman, 
Compare  Mann  v.  Cooke,  20  Conn.  178.  34  N.  H.  124;  New  Hampshire  Central 
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held  that  such  an  express  promise  to  pay  may  be  enforced  by 
an  action,  ahhough  tlie  cliaiter  provides  no  other  remedy  than  a 
sale  of  the  stock.^ 

§  1785.  When  Exclusive.  —  Schemes  of  incorporation  exist 
under  which  the  remedy  by  forfeiture  is  held  exclusive,  —  as  in 
the  case  of  a  mining  company  in  California. ^  And  we  have 
already  liad  occasion  to  refer  to  a  view,^  deemed  untenable,^  that 
unless  there  is,  in  the  contract  of  subscription,  an  express  prom- 
ise to  pay  for  the  shares,  the  only  remedy  of  the  corporation, 
in  case  assessments  thereon  are  not  paid,  is  to  forfeit  them. 

§  1786.  Effect  of  Forfeiture  Pending  Action  for  Assess- 
ments. —  It  has  also  been  held  that  where  an  action  has  been 
commenced  to  recover  certain  installments  of  the  subscription 
which  have  been  duly  called  for,  and  then  a  further  call  is  made, 
and  the  stock  forfeited  for  non-payment  thereof,  the  subscriber 
may  plead  such  forfeiture  in  bar  of  the  further  maintenance  of 
the  suit.^  The  overruled  cases  hold  that  if,  after  suit  brought 
they  declare  a  forfeiture  of  the  stock,  it  cannot  be  pleaded  in 
bar  to  the  further  maintenance  of  the  suit,  where  the  stock  for- 
feited is  not  equal  to  the  money  due  to  the  company ;  but  the 
value  of  the  stock  should  be  allowed  in  diminution  of  the  sum 
which  the  plaintiffs  would  otherwise  be  allowed  to  recover. 

§  1787.  Corporation  may  Sue  for  Balance  Due  after  For- 
feiture and  Sale.  — It  is  a  principle  relating  to  mortgages,  that 
the  balance  due  after  the  foreclosure  of  a  mortgage  may  be 
recovered  at  law  by  a  suit  on  the  bond  or  other  written  obliga- 
tion which  was  secured  by  the  mortgage.^     By  analogy  to  this 

R.  Co.   ?7.  Johnson,  30  N.  H.  390;  s.c.  laws,    see    Belmont    Park    Assoc,   v. 

64  Am.  Dec.  301;  Troy    &c.  R.  Co.  v.  Toller,  6  Pa.  County  Ct.  266. 
Kerr,  17  Barb.  (N.  Y.)  G81.  s  _4„;e,  §  U87. 

1  Connecticut  &c.  Co.  v.  Bailey,  24  *  Ante,  §  1188. 

Vt.  465;  s.  c.  58  Am.  Dec.  181.  s  Small  v.  Herkimer  Man.  Co.,  2  N. 

2  Re  South  Mouutaiu  Consolidated  Y.  330,  overruling  Herkimer  &c.  Co.  v. 
Mining  Co.,  7  Sawy.  (U.  S.)  30.  That  Small,  21  Wend.  (N.  Y.)  273;  Troy  &c. 
anactionof  assumpsit  cannot  be  main-  Co.  v.  McChesney,  21  Wend.  (N.  Y.) 
taincd  to    collect   assessments  upon  296. 

full  paid  stock  where  another  mode  of  ^  Globe  Ins.  Co.  v.  Lansing,  5  Cow. 

collection  is  prescribed    by   the   by-      (N.    Y.)    380;  s.  c.  15  Am.  Dec.  474; 
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principle,  it  is  frequently  held  that  the  stockholder  is  liable  to 
the  corporation  for  any  balance  due  after  selling  his  shares  to 
enforce  his  liability  for  assessments  thereon  and  applying  the 
proceeds  in  satisfaction  of  the  indebtedness  and  costs. ^  Accord- 
ing to  one  court,  if  the  subscriber  agrees  to  take  only  a  specified 
number  of  shares,  without  expressly  promising  to  pay  assess- 
ments, then  resort  must  first  be  had  to  a  sale  of  his  shares  to 
pay  the  assessments,  before  an  action  at  law  can  be  maintained,  — 
implying  that  after  the  exhaustion  of  the  remedy  by  forfeiture, 
the  corporation  may  maintain  an  action  for  any  residue.^  The 
same  court  has  subsequently  held  that,  where  a  corporation  adopts 
a  6y-?a?^  providing  that  if  any  subscriber  for  stock  shall  not  pay 
the  assessments  upon  such  stock  within  thirty  days  after  notice 
of  the  same,  said  stock  shall  be  sold  at  auction  to  pay  the 
expenses  of  the  sale  and  the  assessments,  and  a  person  sub- 
scribes for  shares  in  the  corporation,  and  by  the  terms  of  his 
subscription  expressly  promises  to  pay  assessments  thereon, 
he  will  be  liable  in  assumpsit  for  assessments  made  upon  his 
stock,  before  resort  is  had  to  a  sale  of  his  shares  under  the 
by-law.^ 

§  1788.  Statutory  Right  of  Action  for  Besidae. —  But  those 
courts  which  take  the  view  that  an  express  promise  *  in  the  sub- 
scription paper  to  pay  for  the  shares  is  necessary  to  support  an 
action  for  assessments,  and  that  the  only  remedy,  in  the  absence 
of  such  a  promise,  is  to  forfeit  the  shares,  are  driven,  by  the 
mere  logic  of  their  position,  to  hold  that,  after  forfeiting  and 
reselling  the  shares,  there  can  be  no  action  for  any  unsatisfied 
balance  ;  since  the  subscriber  has  made  no  promise  which,  in  the 
view  of  those  courts,  will  support  an  action.^     Under  this  view, 

Lansing  v.   Goelet,   9   Cow.    (N.   Y.)  Herkimer  Man.  Co.  v.  Small,  21  Wend. 

346 ;  Spencer  v.  Harford,  4  Wend.  (N.  (N.  Y.)  273. 

Y.)  381 ;  Case    .  Boughton,  11  Wend.  ^  New  Hampshire  Central  Railroad 

(N.  Y.)  106;  Dunkley  v.  Van  Buren,  3  v.  Johnson,  30  N.  H.  390;  s.  c.  64  Am. 

Johns.    Ch.    (N.   Y.)    331,  per    Kent,  Dec.  301. 

Chancellor;  Tooke  v.  Hartley,  2  Bro.  C.  '  Piscataqua  Ferry  Co.  v.  Jones,  39 

C.  125;  Hatch w.  White,  2  Gall.  (U.S.)  N.  H.  491. 

152;  Amory  v.  Fairbanks,  3  Mass.  562.  <  Ante,  §  1187. 

1  Merrimac  &c.   Co.  v.   Bagley,  14  *  Mechanics'    Foundry  &c.    Co.  v. 
Mich.  501;  Brockenbrough    v.   James  Hall,  121  Mass.  272;  Andover&c.  Turn- 
River  &c.  Co.,  1  Patt.  &  11.  (Va.)  94;  pike  Co.  v.  Gould,  6  Mass.  40. 
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if  any  such  right  of  action  exists,  as  it  does  not  arise  out  of 
contract,  it  must  necessarily  be  given  by  the  charter  or  other  ap- 
plicatory  statute,  which,  as  ah-eady  seen,  in  theory  of  law,  enters 
into  and  forms  a  part  of  the  contract  of  subscription,  so  that  the 
shareholder  is  conclusively  charged  with  notice  of  its  provisions.^ 
But  these  courts  reason  that  this  right  of  action  to  recover  any 
unsatisfied  balance  after  forfeiture  and  sale,  being  a  right  of 
action  upon  a  statute  liability ,2  the  terms  of  the  statute  giving  it 
must  be  strictly  complied  wifh.^  Moreover,  in  order  to  support 
such  an  action,  it  must  affirmatively  appear,  that  the  sale  was 
made  for  a  legal  assessment  and  did  not  include  any  illegal  one.* 
When,  therefore,  the  governing  statute  prescribes  the  terras  on 
which  shares  in  the  stock  of  a  railroad  company  may  be  sold  for 
the  payment  of  assessments,  and  the  shareholder  be  held  to  pay 
the  balance  if  the  shares  are  not  sold  for  a  sum  sufficient  to  pay 
the  assessment,  — those  terms  are,  in  this  view,  conditions  prec- 
edent, and,  unless  they  are  strictly  complied  with,  the  sale  is 
illegal,  and  the  shareholder  not  chargeable.^ 

§  1789.  Illustration:  Case  of  a  Double  Assessment.  —  When, 
therefore,  the  charter  provided  that  "  no  assessments  shall  be  laid  upon 
any  share  in  said  corporation  of  a  greater  amount  in  the  whole  than  one 
hundred  dollars,"  and  it  appeared  from  the  record  that  assessments  had 
been  made  to  the  amount  of  one  hundi-ed  dollars  on  each  share,  and  that 
thereafter  another  assessraent  of  one  hundred  dollars  on  each  share  had 
been  voted,  with  the  proviso  that  whatever  sum  had  been  paid  on  former 
assessments  should  be  allowed  on  the  new  assessment  towards  the  pay- 
ment thereof,  and  this  vote  did  not  abrogate  or  annul  the  former 
assessments  in  terms,  and  it  did  not  appear  whether  the  shares  of  the 
defendant  had  been  sold  for  a  non-payment  of  all  the  assessments  or 
only  upon  the  last,  —  it  was  held  that  an  action  could  not  be  maintained 

1  Ante,  §  1137.  Co.  v.  Staples,  5  Gray    (Mass.),  522; 

2  That  a  by-law  providing  that  the  Lewey's  Island  R.  Co.  v.  Bolton,  48 
subscriber  shall,  after  a  sale,  be  liable      Me.  451 ;  s.  c.  77  Am  Dec.  236. 

for  any  deficiency,  will  not  sustain  an  *  Stoneham Branch  R.  Co.  v.  Gould, 

action  for  such  a  deficiency,  see  Ken-  2  Gray   (Mass.),  277;  Lewey's   Island 

nebec  &c.  R.  Co.  v.  Kendall,  31  Me.  R.   Co.  v.  Bolton,   48  Me.  451;  s.  c.  77 

470;  Jay  Bridge  Corp.  u.  Woodman,  31  Am.  Dec.  236,  239. 

Ijje_  573.  5  Portland  &c.  R.  Co.  v.  Graham,  11 

3  Portland  &c.  R.  Co.  v.  Graham,  11  Mete.  (Mass.)  1. 
Mete.    (Mass.)    1;  Lexington  &c.    R. 
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for  any  residue,  because  it  did  not  appear  that  his  shares  had  been  sold 
upon  a  legal  assessment.  ^ 

§  1790.  ShareliolderEntitled  to  Residue.  —  The  view  which 
assimilates  the  right  to  forfeit  the  shares  to  the  case  of  a  mort- 
gage ,2  not  only  carries  with  it  the  conclusion  that  if,  upon  a  sale 
of  the  shares  to  enforce  the  forfeiture,  they  bring  less  than  the 
amount  due  thereon,  the  corporation  may  sue  for  the  balance ; 
but  also  the  conclusion  that  if  they  bring  more,  the  corporation 
must  turn  over  the  excess  to  the  shareholder.^ 

§  1791.  Status  of  the  Shares  after  Forfeiture.  —  We  shall 
hereafter  see  that  a  corporation  has  the  power  to  become  the 
owner  of  such  of  its  own  shares  as  have  been  forfeited  to  it  for 
non-payment  of  assessments  made  thereon.*  Generally,  what  is 
called  a  forfeiture  of  shares  takes  the  form  of  a  sale  of  them  to 
some  third  party,  after  notice.^  But  in  some  cases  a  direct 
forfeiture  takes  place  by  the  mere  act  of  the  directors  in  passing 
a  resolution  to  that  effect,  where  the  charter  gives  them  power 
so  to  do.  So,  in  the  case  of  a  sale,  if  there  be  no  bidder,  the 
corporation  may,  it  is  supposed,  become,  in  form  at  least,  the 
purchaser.  What  then  becomes  of  the  shares?  They  cannot, 
from  their  very  nature,  continue  to  exist  as  separate  choses  in 
action,  for  it  is  impossible  in  a  strict  sense  for  a  corporation  to 
be  owner  of  its  own  shares.  It  seems  that  they  become  merged 
in  the  general  body  of  the  property  of  the  corporation,  or  at 
most  remain  in  its  hands,  like  shares  that  have  never  been  issued, 
mere  potentialities  subject  to  be  revived  by  a  re-issue.^  Under 
the  California  Civil  Code,^  if  stock  of  a  corporation  is  bought  in 
by  it  upon  a  sale  for  delinquent  assessments,  the  legal  title  vests 
in  the  corporation,  but  the  stock  is  held  subject  to  the  control  of 
the  stockholders.     It  was  held  that  stock  so  bought  in  is  not 

1  Lewey's  Island  R.  Co.  v.  Bolton,  view  has  been  overruled  in  New  York, 
48  Me.  451 ;  s.  c.  77  Am.  Dec.  236.  see   Small  v.   Herkimer   Man.    Co.,  2 

2  Antey  §  1787.  N.  Y.  330  (reversing  the  decision  first 

3  Herkimer  Man.  Co.  v.  Small,  21  above  cited). 
Wend.  (N.  Y.)  273;    Mitchell  tJ.  Ver-  ♦  Post,  §  2068. 

mont  Mining  Co.,  47  How.  Pr.  (N.  Y.)  •'■  Ante,  §  1778  et  seq.;  §  1787 

223.     Compare  Trustee  v.  Winston,  5  '■  See  poxt,  §  2069. 

Stew.  &  Port.    (Ala.)    17.     That  this  '  Cal.  Civ.  Code,  §  334 
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subject  to  resale  on  execution  issued  against  the  corporation  in 
satisfaction  of  its  debts. ^ 

§  1792.  What  Forfeiture  Releases  Shareholder's  Liabil- 
ity. —  If  there  is  not  strictly  a  forfeiture,  but  rather  a  fore- 
closure of  the  lieu  of  the  corporation  on  the  shares  by  a  sale  of 
them  after  notice.^then,  as  already  seen,  according  to  the  pre- 
vailing opinion,  the  shareholder,  while  losing  his  rights  as  a 
shareholder,  remains  liable  to  the  corporation  for  the  deficiency.'' 
But  where  there  is  a  strict  forfeiture,  by  a  resolution  of  the 
directors,  as  explained  in  the  preceding  section,  by  which  the 
corporation  seizes  the  shares  to  its  own  use,  this  severs  the  con- 
nection of  the  shareholder  with  the  corporation,  and  he  there- 
upon ceases  to  be  a  stockholder,  or  to  be  further  liable  for  his 
unpaid  subscription.*  And  where  the  forfeiture  has  taken  the 
form  of  a  sale  of  the  shares  by  the  corporation  upon  notice,  it 
may  be  safely  assumed  that  the  purchaser  takes  thera  subject  to 
future  assessments  ;  and  the  connection  of  the  shareholder  with  the 
corporation  ceases,  except  that,  as  already  stated,^  he  may  remain 
liable  for  any  unsatisfied  balance  due  in  respect  of  the  assess- 
ment already  made  for  which  the  shares  were  forfeited  and  sold. 
Assuming  the  forfeiture  to  be  valid  in  the  sense  of  not  being 
collusive  or  ultra  vires,  he  thereby  ceases  to  be  a  stockholder  for 
all  future  purposes.^  But  if  the  forfeiture  is  invalid  in  respect 
of  something  which  the  parties  cannot  waive  and  which  cannot 
be  cured  by  their  acquiescence,  he  remains  liable  to  the  com- 
pany's creditors  in  the  event  of  its  insolvency.^  On  the  other 
hand,  where  there  has  been  a  mere  irregularity  in  making  a  bona 
fide  forfeiture  within  the  company's  powers,  —  as  by  failing  to 
give  him  the  prescribed  notice,  or  to  pass  a  formal  resolution  of 

1  Robinson  v.  Spaulding  Gold  &c.  parte  Collum,  Id.  236 ;  Strick  v.  Swan- 
Min.  Co.,  72  Cal.  32;  s.  c.  13  Pac.  sea  Tin  Plate  Co.,  36  Ch.  Div.  558; 
65.  Bereford's  Case,  3  De  Gex  &  Sm.  175; 

2  Ante,  §  1779,  s.  c.  2  Mac.  &  G.  197;  Ex  parte  Bailey, 
'  Ante,  §  1787.  15  Jur.  29. 

4  Mills  V.  Stewart,  41  N.  Y.  384;  '  Fost,  §1797;  Ex  parte  Trading 
Macaulyv.  Robinson,  18  La.  An.  619.        Co.,    12    Ch.  Div.    191;    Bottomley's 

5  Ante,  §  1787.  Case,  IG  Ch.  Div.  681;  Garden  Gully 
«  Dawes'  Case,    L.    R.  6  Eq.  232;      Mining  Co.  v.  McLister,  1  App.  Cas. 

Kelk's   Case,   L.    R.    9   Eq.    107;    Ex      39. 
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forfeiture,  but  only  an  entry  to  that  effect  on  the  corporate 
books  has  been  made  by  the  secretary,  — yet  if  both  the  com- 
pany and  the  shareholder  treat  the  forfeiture  as  valid,  it  will  be 
held  such  as  against  the  company's  creditors,^ 

§   1793.  And  Releases  his  Liability  to  Creditors  —  For  the 

same  reason,  a  forfeiture  releases  his  liability  to  creditors  of  the 
corjDoration,  unless  as  to  so  much  of  the  calls  already  made  as 
was  not  satisfied  by  the  sale  of  the  shares,  where  the  forfeiture 
takes  that  form.  A  creditor  of  the  corporation  cannot  there- 
after charge  him  with  the  amount  which  remains  unpaid,  under 
his  "general  ensaorement  as  a  subscriber. ^  This  doctrine,  a  little 
more  amplified,  is  that  the  individual  liability  of  a  stockholder 
for  a  corporate  debt,  is  subordinate  to  the  power  of  the  directors 
to  compromise  the  debt  or  to  forfeit  the  stock  of  the  stock- 
holder for  non-payment  of  his  dues  to  the  corporation  ;  and  that 
if  the  directors  have,  in  good  faith,  and  within  such  power  as 
the  law  regulating  the  corporation  gives  them,  declared  all  the 
stock  of  a  member  forfeited  for  non-payment  of  dues,  he  can- 
not be  held  liable  as  a  stockholder  for  corporate  debts.^ 

§  1794.  This  Subject  further  Explained. —  Recurring,  in  this 
new  connection,  to  what  will  be  hereafter  explained,  and  recol- 
lecting that  the  fact  that  the  charter  or  statute  under  which  a 
corporation  is  organized  gives  the  corporation  the  right  to  declare 
the  shares  of  a  stockholder  forfeited  for  non-payment  of  the 
assessments  due  thereon  does  not,  in  most  of  the  States,  deprive 
the  corporation  of  the  right  to  maintain  an  action  against  the 
stockholder  on  the  contract  of  subscription,^  we  must  conclude 
that  the  mere  existence  in  the  corporation  of  such  a  right  is  not 

1  Knight's  Case,  L.  R.  2   Ch.   321.  Sm.     488;    Coleman's    Case,   Id.    495 

For  further  illustration  of  this  princi-  (when  forfeiture    presumed).     Com- 

ple  see  Woollaston's  Case,  4  DeGex  &  pare  Miller's  Case,  3  Ch.   Div.  661; 

J.  437  (reversing  on  this  point  Wool-  *.  c.  5  Id.  70.     Seeposf,  §  1798. 
laston's  Case,  5  Jur.  (n.  s.)  617;  Lys-  2  Allen  v.  Montgomery  R.  Co.,  11 

ter's  Case,  L.  R.  4  Eq.  233  (forfeiture  Ala.  437;  Macauly  v.  Robinson,  18  La. 

by  a    minority    of     the    directors);  An.  619. 

King's   Case,  L.    R.    2  Ch.    730,    735  s  Mills  v.  Stewart,  62  Barb.  (N.  Y.) 

(shares    forfeited     illegally      subdi-  444. 
vi(lfd);    Webster's    Case,    32    L.    R.  ••  ^n«e,  §  1787. 

(Ch.)  135;  Grady's  Case,  1  De  Gex  & 
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a  valid  defense  on  the  part  of  the  stockhokler  against  creditors 
of  the  corporation/  the  power  thus  given  to  forfeit  shares  being 
merely  a  ciunulalive  remedy?  Moreover,  we  shall  see  that  in 
such  cases  the  corporation  has  an  election  between  two  remedies: 
it  may  either  declare  a  forfeiture,  or  it  may  bring  an  action  at 
law  for  the  amount  due.  If  it  declares  a  forfeiture,  the  relation 
between  the  shareholder  and  the  corporation  is  thereby  termi- 
nated and  his  contract  of  subscription  cancelled  ;  and  neither  the 
corporation  ^  nor  its  creditors  *  can  proceed  against  him  for  the 
remaining  installments  due  under  such  contract. 

§  1795.  Further  Explanations  of  the  Principle.  —  The  rule 
that  a  forfeiture  of  shares  terminates  a  stockholder's  liability  to 
creditors  has  been  carried  so  far,  in  New  York,  as  to  hold  that 
after  forfeiture  a  stockholder  is  not  liable  for  debts  contracted 
while  he  was  a  stockholder.^  Under  the  English  Joint-stock 
Companies  Acts  a  similar  rule  obtains.  After  the  shares  of  a 
member  have  been  forfeited  by  the  directors,  in  pursuance  of 
the  terms  of  the  deed  of  settlement,  he  cannot,  in  the  event  of 


1  Mann  v.  Currie,  2  Barb.  (N.  Y.) 
294 ;  Hightower  v.  Thornton,  8  Ga.  502 ; 
s.  c.  52  Am.  Dec.  412;  Sagory  v.  Du- 
bois, 3  Sandf.  Ch.  (N.  Y.)  466. 

-  Ante,  §  1784;  Mann  v.  Currie,  2 
Barb.  (N.  Y.)  294;  McDouough  v. 
Phelps,  15  How.  Pr.  (N.  Y.)  372; 
Hightower  v.  Thornton,  8  Ga.  502; 
s.  G.  52  Am.  Dec.  412;  Instone  v. 
Frankfort  Bridge  Co.,  2  Bibb,  577; 
s.  c.  5  Am.  Dec.  638;  Tar  River 
Nav.  Co.  V.  Neal,  3  Hawks  (N.  C), 
520;  Highland  Turnpike  Co.  v.  Mc- 
Kean,  11  Johns.  (N.  Y.)  98;  Hart- 
ford &c.  R.  Co.  V.  Kennedy,  12  Conn. 
499;  Dutchess  Cotton  Man.  Co.  v. 
Davis,  14  Johns.  (X.  Y.)  238;  s.  c.  7 
Am.  Dec.  459;  Herkimer  Man.  Co.  v. 
Small,  21  Wend.  (N.  Y.)  273;  Troy 
Turnpike  Co.  v.  McChesney,  21  Wend. 
(N.  Y)  296;  Beene  v.  Cahawba  &c.  R. 
Co.,  3  Ala.  660;  Selma  &c.  R.  Co.  v. 
Tipton,  5  Ala.  789;  s.  c.  39  Am.  Dec. 
344;  Gratz  v.  Redd,  4  B.  Mou.  (Ky.) 
193;  Goshen  Turnpike  Co.  v.  Hurtin, 


9  Johns.  (N.  T.)  217;  s.  c.  6  Am.  Dec. 
273;  Troy  &c.  R.  Co.  v.  Kerr,  17  Barb. 
(N.  Y.)  581. 

3  Small  V.  Herkimer  Man.  Co.,  2 
N.  Y.  830,  overruling  s.  c.  21  Wend. 
(N.  Y.)  273,  and  2  HIU  (N.  Y.),  127; 
Andover  &c.  Turnpike  Co.  v.  Gould,  6 
Mass.  40;  s.  c.4  Am.  Dec.  80;  Franklin 
Glass  Co.  V.  White,  14  Mass.  286; 
Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94  ;s.  c.  8  Am. Dec.  128;  Ripley  w. Samp- 
son, 10  Pick.  (Mass.)  371;  Cutler  v. 
Middlesex  Factory,  14  Pick.  (Mass.) 
483 ;  Mechanics'"  Foundry  and  Machine 
Co.  V.  Hall,  121  Mass.  272;  Ashton  v. 
Burbank,  2  Dill.  (U.  S.)  435;  King's 
Case,  L.  R.  2  Ch.  714,  719,  731; 
Knight's  Case,  L.  R.  2  Ch.  321. 

^  Allen  V.  Montgomery  R.  Co.,  11 
Ala.  450;  Mills  v.  Stewart,  41  N.  Y. 
384  (Hunt,  C.  J.,  and  Woodruff,  J., 
dissenting),  affirming  s.  c.  62  Barb. 
(N.  Y.)  444;  Macauly  v.  Robinson,  18 
La.  An.  619. 

»  Mills  V.  Stewart,  41  N.  Y.  384. 
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the  insolvency  of  the  company,  be  put  upon  the  list  of  contribu- 
toiies,^  unless  insolvency  supervenes  within  one  year  after 
forfeiture,  in  which  case,  by  the  terms  of  the  Companies  Act, 
1862,2  he  will  be  liable  to  contribute  as  a  past  member.^ 

§  1796.  Statutory  Exceptions  to  This  Rule. — To  this  rule 
there  are  exceptions,  growing  out  of  the  provisions  of  statutes  like  the 
Railway  Acts  of  Massachusetts,  which  expressly  provide  for  a  sale  of 
shares  by  auction  in  case  of  non-payment  of  assessments,  and  that  the 
shareholder  shall  be  personally  liable  for  the  deficiency.* 

§  1797.  Not  so  as  to  Ultra  Vires  Forfeitures.  —  If  the  charter 
or  governing  statute  of  a  corporation,  or  in  England  the  deed  of 
settlement  of  a  joint-stock  company,  does  not  authorize  the 
board  of  directors  to  forfeit  the  shares  of  a  member  for  a  given 
cause  or  in  a  given  manner,  then  a  forfeiture  for  such  cause  or 
in  such  manner,  will  be  set  aside  as  ultra  vires,  and  the  share- 
bolder  will  be  put  upon  the  list  of  contributories.^  On  this 
subject  the  established  doctrine  in  England  is  said  to  be  that 
where  a  joint-stock  company  is  trading  under  a  deed,  shares  can 
only  be  forfeited  or  transferred  in  the  mode  pointed  out  in  the 
deed.^     The  English  courts  place  this  rule  on  the  ground  that 

1  Woollaston's  Case,  4  De  G.  &  J.  pauy  if  he  has  ceased  to  be  a  member 
437;  Beresford's  Case,  2  Mac.  &  G.  for  a  period  of  one  year  or  upwards 
197;  Kelk's  Ca-e,  L.  R.  9  Eq.  107;  prior  to  the  commencement  of  the 
Dawes'  Case,  L.  R.  6  Eq.  232;  Snell's  winding-up." 

Case,  L.  R.  5  Ch.  22.  3  Creyke's  Case,  L.   R.    5  Ch.  63; 

2  25  &  26  Vict.  c.  89,  §  38.  The  Brid^er's  Case,  L.  R.  4  Ch.  266. 
statute  reads:  "In  the  event  of  a  *  Rev.  Stat.  Mass.  1836,  ch.  39,  § 
company  formed  under  this  act  being  53;  Gen.  Stat.  Mass.  1860,  ch.  63,  §  9. 
wound  up,  every  present  and  past  See  Lexington  &c.  R.  Co.  v.  Chandler, 
member  of  su  ;h  company  shall  be  13  Mete.  (Mass.)  311 ;  Troy  &c.  R.  Co. 
liable  to  contribute  to*  the  assets  of  v.  Newton,  1  Gray  (Mass),  544. 

the  company,  to  an  amount  sufficient  ^  Dixon's   Case,  L.   R.   5    Ch.    79; 

forpaymeut  of  the  debts  and  liabili-  Spackman  v.  Evans,  L.  R.  3  H.  L.  171 ; 

ties  of  the  company,  aad  the  costs.  Stanhope's  1st  Case,  3  DeG.  &Sm.  198. 

charges,  and  expenses  of  the  winding-  «  Beresford's  Case,  3  De  Gex  &  Sra. 

up,  and  for  the  payment  of  such  sums  175;  s.  c.  2   Mac.  &  G.   200,  per  Mr. 

as  may  be  required  for  the  adjustment  Baron  Rolfe,    Ld.    Comr.      But  this 

of  the  rights  of  the  contribulories  doc  rine  does  not    apply  to   a    case 

amongst  themselves,  with  the  quali-  where  a  party,  holding  what  are  In- 

flcations  following  (that  is  to  say)  :  1.  accurately   called    shares,    has  never 

No  past  member   shall   be  liable  to  executed  the  deed,  so  as  to  be  strictly 

contribute  to  the   assets  of  the  com-  a  shareholder.     Ibid. 
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such  a  forfeiture  is  a  fraud  upon  the  other  members ;  the  American 
courts  place  it  upon  the  higher  ground  tliat  it  is  a  fraud  upon 
creditors.  Thus,  in  a  leading  case  in  the  House  of  Lords  upon 
this  question,  Lord  Cranworth,  after  reciting  the  provisions  of 
the  deed  of  settlement  of  a  joint-stock  company  giving  the 
directors  power  to  forfeit  shares  for  non-payment  of  calls,  said  : 
"  These  provisions  are  strong  to  show  that  the  power  to  declare 
shares  forfeited  was  intended  only  to  give  to  the  directors 
additional  means  of  compelling  payment  of  calls,  or  other  money 
due  from  the  shareholder  to  the  company  by  virtue  of  the  deed. 
The  shares  are,  in  substance,  made  a  security  to  the  cora[)any 
for  the  money  from  time  to  time  becoming  duo  from  the  share- 
holder. The  duty  of  the  directors,  when  a  call  is  made,  is  to 
compel  every  shareholder  to  pay  to  the  company  the  amount  due 
from  him  in  respect  to  that  call ;  and  they  are  guilty  of  a  breach 
of  their  duty  to  the  company  if  they  do  not  take  all  reasonable 
means  for  enforcing  that  payment.  In  the  present  case  it  has 
never  been  even  sugi^ested  that  the  appellant  was  insolvent ;  that 
he  was  not  perfectly  able  to  pay  the  full  30.s.  per  share,  which 
was  the  amount  of  his  call ;  and  it  was  a  plain  breach  of  trust  in 
the  directors  to  take,  in  discharge  of  money  due  from  the  a|)pel- 
lant,  shares  over  which  they  had  power  as  a  security  only  for  the 
money  due,  but  which  shares  they  knew  to  be  valueless.  They 
were  bound,  as  trustees  for  the  body  of  shareholders,  to  enforce 
payment  of  the  whole  SOs.  per  share,  and  for  that  purpose  to 
take  all  proper  legal  proceedings,  unless  they  hona  fide  believed 
that  he  was  not  in  circumstances  which  would  enable  him  to  pay 
the  sum  for  which  he  was  sued;  and  there  has  never  been  even  a 
sujTorestion  that  this  was  the  case."  ^     Further  on.  Lord  Cran- 

or?  ' 

worth  represents  a  shareholder,  under  such  circumstances,  as 
entitled  to  say:  "  I  became  a  shareholder,  relying  on  the  names 
of  those  who  were  enjraged  with  me  in  this  partnership;  I  dele- 
gated the  management  to  certain  directors,  with  defined  powers 
and  duties;  it  was  part  of  the  stipulations  of  the  deed  of  part- 
nership that  none  of  my  fellow-shareholders  should  quit  the 
partnership  except  by  substituting  in  his  place  some  other  person 
approved   by   the    directors ;    this  was,  I  thought,  a   sufficient 

1  Spackman  v.  Evans,  L.  R.  3  H.  L.  186. 
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security  to  me  that,  in  the  event  of  my  being  called  on  by  a 
creditor,  who  having  recovered  judgment  against  the  company, 
should  proceed  to  enforce  payment  against  me,  I  had  solvent 
partners  from  whom  I  might  obtain  contribution  ;  and  now  I 
find  that,  without  any  authority  from  me,  you,  the  directors, 
have  taken  on  yourselves  to  enable  several  of  my  partners  to 
withdraw  from  the  partnership  by  a  proceeding  which  I  never 
authorized."^  Lord  St.  Leonards,  in  the  same  case,  dismissed 
from  consideration  altogether  any  claim  set  up  on  the  part  of 
the  creditors  or  the  official  manager  in  their  behalf.  In  his 
opinion,  the  question  was  to  be  decided  between  the  company 
and  the  retiring  shareholder. 

§  1798.  Effect  of  Acquiescence  aiid  liaches.  — These  views 
are  in  strict  accordance  with  the  genius  of  the  decisions  of  English 
chancery  courts,  under  their  various  winding-up  acts.  An  un- 
limited English  joint-stock  company,  as  already  seen,^  differs 
from  an  American  corporation  in  respect  of  the  fact  that  the 
former  is  nothing  but  a  numerous  partnership,  each  member 
beinf^  liable  in  solido  for  all  the  debts  of  the  concern.  As  the 
persons  who  embark  in  such  enterprises  are  generally  solvent 
investors,  the  suggestion  that  creditors  will  fail  of  their  dues  is 
seldom  met  with;  but,  on  the  other  hand,  the  courts  hold  that 
the  primary  object  of  their  various  winding-up  acts  is  to  secure 
contribution  and  equality  among  the  shareholders  inter  se.^  The 
other  shareholders  being,  then,  in  the  contemplation  of  the 
English  courts,  in  general  the  only  persons  entitled  to  complain 
of  the  withdrawal  of  a  member  contrary  to  the  terms  of  the  deed 
of  settlement,  it  follows  that  if,  after  knowledge  of  such  a  with- 
drawal, or  circumstances  which  ought  to  charge  them  with 
knowledge,  they  stand  by  and  do  not  complain,  they  should  be 
taken  as  having  acquiesced  in  it.  This  doctrine  was  agreed 
upon  by  the  English  equity  judges  and  law  lords  with  reference 
to  what  was  known  as  the  "  Chippenham  Compromise,"  entered 
into  between  some  of  the  members  of  the  Agriculturists'  Cattle 
Assurance   Company,  who  wished  to  retire  from  the  company, 

1  Ibid.  190.  of   1848.     Be  Phillips,    18  Beav.  629; 

2  Ante,  §  14.  ante,  §§  1520, 1572. 
8  This  was  at  least  so  under  the  act 
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and  others  who  wished  to  remain  in  it,  whereby,  by  the  payment 
of  a  certain  assessment,  those  members  who  wished  to  do  so 
were  permitted  by  the  directors  to  retire  ;^  but  in  giving  effect 
to  it  in  Spackman's  case,  it  was  held,  affirming  the  decision  of 
Lord  Chancellor  Westbury,^  and  reversing  that  of  the  Master  of 
the  Rolls,  that  after  the  lapse  of  even  twelve  years  all  the  share- 
holders were  not  to  be  deemed  as  having  had  notice  of  it  and  as 
having  acquiesced  in  it,  and  the  retiring  shareholder  was  put 
upon  the  list  of  contributories.^  The  principle  of  course 
operates  against  the  shareholder  whose  shares  have  been 
illegally  forfeited,  so  as  to  bar  him  from  relief  against  the  for- 
feiture.* 

§   1799.   Continued:  The    English    DoctPine    Stated. —  The 

doctrine  declared  by  these  English  authoritative  cases  may  be 
thus  stated: 

1.  A  forfeiture  by  the  directors  of  the  shares  of  a  member, 
not  in  accordance  with  the  terms  of  the  deed  of  settlement,  is 
ultra  vires,  and  voidable  at  the  instance  of  a  dissenting 
member. 

2.  But  though  thus  voidable,  if  all  the  members  had  knowl- 
edge or  sufficient  means  of  knowledge  of  it,  and  acquiesced  in 
it  for  a  number  of  years,  they  will  be  deemed  to  have  ratified 
it;  and,  in  the  event  of  the  future  insolvency  of  the  company, 
the  retiring  member  will  not  be  put  upon  the  list  of  contribu- 
tories. 

3.  If,  however,  the  forfeiture  was  ultra  vires,  and  the  proof 
does  not  raise  a  clear  presumption  of  knowledge  and  acquies- 
cence on  the  part  of  all  the  shareholders,  in  the  event  of  sub- 
sequent insolvency,  even  after  the  lapse  of  several  years,  the 
retiring  member  will  be  put  upon  the  list  of  contributories. 

1  Spackman  v.  Evans,  L.  R.  3H.  L.  ■*  Rule  v.  Jewell,  18  Ch.  Div.  r,60; 
171;  Evans  v.  Smallcombe,  L.  R.  3  H.  Clegg  v.  Edmondson,  8  DeGex  &  M. 
L.  249;  Houldsworth  v.  Evans,  L.  R.  787.  In  Hart  v.  Clark,  6  DeGex  M.  & 
3  H.  L.  263;  Dixon's  Case,  L.  R.  5Ch.  G.  232,  s.  c.  6  H.  L.  Cas.  633,  and 
79.  Clements  v.   Hall,   1  DeGex  &  J.  173, 

2  34  L.  J.  (Ch.)  321.  laches    were  held  no  bar.     See  also 
»  Spackman  v.  Fvans,  L.  R.  3  H.  L.      ante,  §  1792. 

249,  Lords  St,  Leonards  and  Romilly 
dissenting. 
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4.  If  the  pretended  forfeiture  is  attended  with  circumstances 
of  collusion  and  fraudulent  concealment,  no  lapse  of  time  will 
prevent  a  restoration  of  the  retiring  member  to  his  liability  as 
a  contributory.^ 


1  In  the  very  elaborately  discussed 
case  of  Spackmanu.  Evaus,  Lord  Chan- 
cellor Westbury  reversed  the  Master 
of  the  Rolls,  and  placed  Spackman  on 
the  list  of  contributories,  on  the 
ground  that  it  was  a  case  of  suppres- 
sion, concealment,  and  fraud.  34  L. 
J.  (Ch.)  321.  On  appeal,  the  Lords 
unanimously  agreed  that  the  forfeit- 
ure Tvas  ultra  vires,  but  that  it  was 
not  a  case  of  suppression,  conceal- 
ment, or  fraud;  but  they  affirmed  the 
decree  of  Lord  Westbury,  on  the 
ground  that  the  evidence  did  not  show 
knowledge  on  the  part  of  all  the  share- 
holders from  which  the  House  could 
infer  a  ratification  of  the  act  of  the 
directors.  The  case  in  judgment  can- 
not be  better  summarized  than  in  the 
following  head-note  of  the  able  official 
reporter  of  the  House  of  Lords,  Mr. 
Clark:  "  A  joint-stock  company  was 
formed  j  a  deed  of  settlement  was  exe- 
cuted, which  had  in  it  various  c'auses 
as  to  the  admission  and  withdrawal  of 
shareholders,  and  the  transfer  and 
forfeiture  of  shares.  On  difficulties 
arising  in  its  business,  a  proposition 
was  made  to  allow,  on  certain  condi- 
tions, dissenting  shareholders  to  re- 
tire on  the  forfeiture  of  their  shares. 
This  proposal,  of  which  distinct  notice 
had  been  given  to  all,  was  adopted  at 
a  public  meeting  of  the  shareholders. 
A  shareholder  who  owned  shares  both 
by  allotment  and  purchase,  and  who 
had  executed  the  deed  of  settlement, 
dissented  from  these  conditions,  and 
sought  by  proceedings  in  chancery  to 
have  the  company  wound  up.  He  was 
not  successful  in  the  attempt.  An 
action  was  brought  against  him  for 
overdue  calls.  He  defended  the  ac- 
tion.    After    a    time,   and   while  the 
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litigation  with  him  was  still  going  on, 
the  directors  entered  into  an  agree- 
ment with  him  to  allow  him  to  retire, 
upon  conditions  which  were  not  those 
named  in  the  deed  of  settlement,  nor 
in  the  proposal  agreed  to  at  the  public 
meeting.  No  notice  of  these  condi- 
tions thus  entered  into  with  this 
shareholder  was  shown  to  have  been 
communicated  to  the  other  share- 
holders, but  the  fact  of  this  share- 
holder's retirement  was  known  to 
them,  and  there  was  no  imputation  of 
any  fraudulent  concealment.  The 
name  of  the  shareholder  (who  had 
performed  all  the  conditions  on  which 
leave  to  retire  was  granted  to  him) 
was  removed  from  the  list  of  share- 
holders at  the  end  of  1849.  Changes 
were  afterwards  made  in  the  mode  of 
carrying  on  the  company's  business, 
and  dividends  were  received;  but  he 
was  not  informed  of  the  changes,  he 
never  received  a  dividend,  and  he  never 
was  cal  ed  on  to  take,  and  never  did 
take,  any  part  in  the  affairs  of  the  com- 
pany. In  186  L  the  company  was  or- 
dered to  be  wound  up.  Held  (dissent- 
ing. Lord  St.  Leonards  and  Lord 
Romilly),  that  his  name  was  rightly 
placed  on  the  list  of  contributories." 
In  Evans  v.  Smallcombe,  L.  R.  3  H.  L. 
249  (affirming  Lord  Romily,  Master 
of  the  Rolls,  in  L.  R.  3  Eq.  769),  the 
reporter  summarizes  the  judgment  of 
the  Lords,  as  follows:  "  An  arrange- 
ment [seethe  previous  case]  allowing 
members  of  a  company  to  retire  from 
the  company,  under  certain  conditions 
therein  agreed  to  by  a  public  meeting 
of  the  shareholders,  convened  after 
due  notice  to  all  the  shareholders,  is 
not  in  itself  valid,  unless  made  in  ac- 
cordance  with  the  provisions  of   the 
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5.  If,  however,  the  declaration  of  forfeiture,  though  not 
strictly  regular,  complies  substantially  with  the  deed  of  settle- 
ment, the  retiring  member  will  not  bo  put  upon  the  list  of 
contributories.^ 

§  1800.   Distinction    between  the   American    and  English 

Cases.  —  The  English  courts,  in  their  earlier  cases,  applied  to 
persons  whom  creditors  sought  to  charge  as  shareholders  of  such 
companies  the  familiar  rule  which  obtains  in  other  cases  of  part- 
nership, namely,  that  a  person  who  holds  himself  out  to  the  public 
as  a  partner  in  a  company,  or  who  knowingly  suflfers  himself  to  be 


deed  of  settlement;  aud  if  not  assent- 
ed to,  directly  or  indirectly,  after  due 
notice,  by  all  the  shareholders,  may 
be  impeached  by  any  one  of  them. 
But  if  the  means  of  notice  to  all  ap- 
pear sufficient,  so  as  to  raise  a  clear 
presumption  of  knowledge  aud  acqui- 
escence, and  the  arrangement  is  left 
unimpeached  by  any  one  for  a  great 
many  years,  the  shareholder  who  has 
been  allowed  to  retire,  and  whose 
name  has  been  removed  from  the  lists 
of  the  company,  will  be  held  to  be 
relieved  from  his  liability  as  a  share- 
holder. (Dissenting,  Lord  Chelms- 
ford.) The  arrangement  was,  in  this 
case,  adopted  and  acted  on,  with  this 
single  exception,  that  the  retiring 
shareholder  did  not  at  once  pay  the 
sura  for  which  he  was  liable,  but  was 
allowed  to  give  a  bill  for  the  amount, 
which  bill  was  paid  at  maturity.  The 
directors  then  passed  a  resolution 
declaring  his  shares  cancelled,  and 
his  name  was  removed  from  the  lists. 
Hold  (dissenting,  Lord  Chelmsford), 
that  his  name  could  not,  after  the  lapse 
of  years,  be  put  upon  the  list  of  con- 
tributories."  The  reporter  thus  states 
the  judgment  of  the  Lords  in  Houlds- 
worth  V.  Evans,  L.  R.  3  H.  L.  263 : 
•'  Where  a  general  meeting  of  the 
shareholders  of  a  company  had  agreed 
to  certain  conditions  on  which  dissent- 
ing members  were   to  be   allowed  to 


retire  from  the  company,  one  of  which 
fixed  the  date  at  which  assent  to  the 
arrangement  was  to  be  declared ;  held, 
that  that  date  was  an  essential  part  of 
the  proceeding,  and  that  the  directors 
had  no  power,  after  the  expiration  of 
that  date,  to  receive  proposals  and 
enter  into  arrangements  with  any 
member  who  desired  to  retire,  but 
had  not  expressed  his  wish  to  do  so 
within  the  stipulated  time.  But  (per 
Lord  Cranworth)  where  shareholders 
know  that  their  directors  have  been 
exceeding  their  legal  powers,  aud  take 
no  steps  in  the  matter,  but  allow  the 
things  done  to  remain  unimpeached 
for  years,  they  must  be  taken  to  have 
retrosps  ctively  sanctioned  what  has 
been  done." 

1  WooUaston's  Case,  4  De  G.  &  J. 
437.  As  to  what  facts  amount  to  an 
effectual  forfeiture  of  shares,  see 
Kelk's  Case,  L.  R.  9  Eq.  107;  Biggs' 
Case,  L.  R.  1  Eq.  309;  Moore  v.  Raw- 
lins, 6  C.  B.  (N.  s.)  310.  Where  the 
articles  of  association  made  a  share- 
holder liable,  notwithstanding  a  for- 
feiture of  his  shares,  to  pay  to  the 
company  all  calls  owing  on  such 
shares  at  the  time  of  such  forfeiture, 
this  did  not  make  him  liable  to  pay 
interest  on  a  call  for  which  his  shares 
had  been  forfeited.  Stocken's  Case, 
L.  R.  3  Ch.  412. 
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so  held  out  by  others,  is  chargeable  as  a  partner,  in  favor  of  any 
person  who  has  given  credit  on  the  faith  of  his  being  such.i 
There  were  then  two  classes  of  shareholders:  1.  Shareholders  by 
contract,  who  were  entitled  to  claim  as  against  their  co-share- 
holders the  benefits  accruing  to  them  as  such.  2.'  Shareholders 
by  conduct  or  estoppel,  who,  while  not  entitled  to  claim  the  rights 
of  shareholders  as  against  the  members  of  a  company,  were 
chargeable  with  the  liabilities  attaching  to  such  a  situation,  in 
favor  of  its  creditors.  Little  trace  of  this  principle  is  found  in 
the  numerous  cases  which  have  arisen  under  the  various  acts  for 
the  regulation  of  joint-stock  companies  which  have  been  in  force 
in  that  country  since  1844.  The  American  courts,  however,  still 
proceed  upon  the  theory  that  a  person  may  become  chargeable 
as  a  stockholder  by  conduct  which  his  operated  to  deceive  cred- 
itors, though  not  entitled  to  claim  the  rights  of  a  stockholder  as 
against  the  corporation  or  its  members .^  The  English  cases 
given  in  the  preceding  sections  arose  under  the  statutes  named, 
and  the  American  practitioner  will  be  misled  by  them  unless  he 
beiirs  clearly  in  mind  the  distinctive  theories  on  which  the  En- 
glish and  American  cases  now  proceed.  There,  although  in 
some  instances  the  doctrine  is  still  recognized  that  a  person  may 
become  a  shareholder  by  conduct,  though  not  such  by  contract 
with  the  company,  that  he  will  be  estopped  to  deny  that  relation 
when  to  do  so  will  prejudice  creditors,^  yet  there  is  no  contract 
between  the  creditors  of  the  company  and  the  shareholders ;  the 
contract  of  the  creditor  is  with  the  company  only;  he  can,  m 
general,  only  claim  to  be  paid  out  of  the  assets  of  the  company, 
including  ivliat  the  company  have  a  right  to  bring  into  the  assets.* 
But   in   this   country   the    broader    and    juster   rule    is    more 

1  Pitchford  v.  Davis,  5  Mee.  &  W.  R.  Co.  v.  Daniel,  2  Ad.  &  El.  (n.  s.) 
2;  Fox  V.  Clifton,  6  Bing.  776;  s.  c.  9  281;  Taylor  tJ.  Hughes,  2  Jones  &  Lat. 
Bing.  115;  Dickinson  v.  Valpy,  10  (Irish  Ch.)  24;  Bargate  ??.  Shortridge, 
Barn.  &  Cress.  141,  per  Parke,  J. ;  s.  c.  5  H.  L.  Cas.  297 ;  Henderson  v.  Royal 
6  Man.  &  R.  126;  Bourne  v.  Freeth,  9  British  Bank,  7  El.  &  Bl.  356;  Oakes 
Bara.  &  Cress.  632;  s.  c.  4  Man.  &  R.  v.  Turquaud,  L.  R.  2  H.  L.  325.  See 
672;  Vice  V.   Lady  Anson,   7   Barn.  &  post,  §  1877,  et  seq. 

Cress.  409.  ''  Smith's   Case,  L.   R.   2  Ch.  604; 

2  Ante,  §  1438,  et  seq.  ante,  §  1590.  Directors  v.   Kisch,  L.  R.  2  H.  L.  99; 

3  Lord  St.  Leonards,  in  Spackman  VVaterhouse  v.  Jamieson,  L.  R.  2  H. 
V.  Evans,  L.  R.  3  H.  L.  197;  Lord  L.  (So.)  29;  Carling's  Case,  1  Ch.  Div. 
Denman,  C.    J.,  in  Cheltenham    &c.  115. 
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frequently  applied,  that  although  the  subscription  by  the  stock- 
holder makes  him  a  contractor  with  the  corporation,  upon  the 
terms  prescribed  by  the  act  creating  it,  yet  this  contract  cannot 
be  discharged  or  modified  by  consent  of  the  contracting  parties 
where  the  rights  o/ others  will  be  prejudiced  thereby.^ 

§  1801.  Illustrations  of  Ultra  Vires  Forfeitures. — Thus,  a 
resolution  or  by-law  allowing  shareholders,  on  paying  thirt}'^  per  cent,  of 
what  was  due  on  their  subscriptions,  to  retire  from  the  company,  hr.s 
been  held  void  as  to  creditors.^  And  where  the  only  creditor  was  a 
trustee  of  the  corporation,  and  protested  against  such  a  resolution, 
though  he  accepted  the  money  raised  under  it,  and  was  present  at  a 
subsequent  meeting  when  the  application  of  the  money  was  directed,  to 
which  he  assented,  this  was  held  not  a  ratification  by  him  of  the  by-law 
or  resolution.  But  in  this  same  case  a  by-law  or  resolution  that  any 
stockholder  paying  fifty  per  cent,  on  his  shares  should  be  discharged 
from  all  future  calls  on  his  subscription,  other  than  proceeding  by  way  of 
forfeiture,  the  sole  creditor,  himself  a  trustee,  being  present  at  the  pas- 
sage of  the  same,  and  consenting  thereto,  has  been  held  valid  ;  and  those 
who  complied  with  its  terms  before  the  dissolution  of  the  corporation 
were  held  to  be  discharged  from  all  responsibility  to  such  creditor. ^ 
So,  an  arrangement  made  by  the  president  of  a  corporation  with  a 
shareholder,  to  the  effect  that  the  latter  should  pay  one-half  of  what 
was  due  on  his  subscription  and  be  released  as  to  the  whole,  was  void 
as  to  creditors,  and,  the  company  becoming  insolvent,  its  receiver 
maintained  a  bill  for  the  unpaid  balance.  * 

§1802.  Collusive  Forfeitures. — Restating  a  doctrine  al- 
ready considered,^  it  is  to  be  kept  in  mind  that  the  power  to 
forfeit  can  only  be  exercised  for  the  benefit  of  the  company,  and 
never  for  the  benefit  of  the  shareholder.  If  therefore  a  share- 
holder procures  his  shares  to  be  forfeited  by  the  directors  for 
the  purpose  of  unloading  the  burden  and  escaping  the  liabilit} 
which  attends  them,  this  will  not  discharge  his  liability  to 
creditors  in  respect  of  them  in  case  the  company  becomes  in- 

1  Recognized    in   Allen    v.    Mont-  2  gjee  r.  Bloom,  19  Johns.  466;  s.  c. 

gomery  R.   Co.,  11  Ala.  450,   and  in  10  Am.  Dec.  273. 

Mills  V.  Stewart,  41  N.   Y.   384.    And  ^  Ibid. 

see  the  following  sections,  where  the  *  Mann  v.  Cooke,  20  Conn.  178. 

American  cases  illustrating  this  doc-  *  Ante^  §  1550. 
trine  are  fully  considered. 
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solvent,  but  under  En_^lish  law  he  remains  a  contributory.^  On 
the  other  hand,  as  Sir  Nathaniel  Lindley  points  out,^  an  ultra 
vires  surrender  of  shares  cannot  be  made  valid  by  referring  it  to 
the  power  of  forfeiture.^  But  this  principle  does  not  of  course 
extend  to  the  release  of  one  who  never  was  bound  as  a  share- 
holder.* 

§  1803.  Presumption  that  Stock  was  Regularly  For- 
feited. —  Of  course,  as,  under  many  charters  and  by-laws,  the 
stock  of  corporations  may  be  forfeited  for  the  non-payment  of 
dues  to  the  corporation,  if  it  appear  that  the  stock  of  a  particu- 
lar shareholder  was  forfeited,  the  presumption  is  that  it  is  regu- 
larly and  lawfully  forfeited  ;  and  no  decree  can  be  rendered 
against  him,  the  effect  of  which  is  to  charge  him  with  liability  as 
holder  of  such  shares,  unless  it  is  first  ascertained  by  judicial 
investigation  whether  the  shares  were  properly  forfeited  or  not.^ 


Article  III.     Relief  Against  Such  Forfeitures 

Section  Section 

1806.  When  equity  will  relieve  against      1809.  No  relief  against  forfeiture  by 

forfeiture.  managers    after    assignment 

1807.  No  relief  where  stockholder  has  for  creditors. 

acquiesced  until    change    of       igio.  Injunction  granted  against  for- 
circurastances.  feiture  where  shares  are  paid 

1808.  No    relief    unless    stockholder  \^  fuH. 

offers  to  pay  up. 

§  1806.   Wlien  Equity  Will  Relieve  against  Forfeiture.  — 

The  forfeiture  of  the  shares  of  a  member  for  non-payment  of 
assessments  lawfully  made  thereon,  where  the  right  of  forfeit- 
ure exists,  either  under  the  charter  or  governing  statute,  or 

1  Richmond's  Case,  4  Kay  &  J.  305;  Belhaven's  Case,  3 /(i.  41.  See  also 
Stanhope's  Case,  L.  R.  1  Ch.  161;  Dixon  v.  Evaus,  L.  R.  5  H.  L.  606 
Stewart's  Case,  Id.  511 ;  Gower's  (reversing  Dixon's  Case,  L.R.  5  Ch. 
Case,  L.  R.  6  Eq.  77.  79). 

2  Lind.  Corap.  L.  5th  ed.  845.  .  «  Lexington  &c.  R.  Co.  v.  Bridges, 

3  Hall's  Case,  L.  R.  6  Ch.  707;  7  B.  Monr.  (Ky.)  556;  s.  c.  46  Am.  Dec. 
Ex  parte  Trading  Co.,  12  Ch.  Div.  191.  528.      As    to    this    presumption    see 

4  Lind  Comp.  L.  5th  ed.  845;  citing  Webster's  Case,  32  L.  J.  Ch.  135; 
Goldsraid's  Case,  16  Beav.  262;  Cole-  Grady's  Case,  1  De  Gex.  J.  &  Sm. 
man's  Case,  1  De  Gex.  J.  &   S.  495;  488;  Coleman's  Case, /d.  495. 
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under  a  valid  contract  between  the  corporation  and  the  share- 
holder, —  do  not  fall  wilhin  the  category  of  forfeitures  against 
which  equity  will  relieve,  in  the  absence  of  fraud,  accident,  or 
mistake.^  It  was  so  held  where  a  stock  certificate  stipulated 
that  it  should  be  lawful  for  the  holder  either  to  pay  assessments 
or  not,  but  that  the  failure  to  pay  any  call,  when  due  and  paya- 
ble, should  be  a  relinquishment  of  the  shares  by  the  holder,  and 
that  time  should  be  considered  as  of  the  essence  of  the  contract. 
The  reason  was  that  upon  such  a  forfeiture,  the  shares  of 
the  other  stockholders  become  increased  in  value  thereby,  and 
this  increase  of  value  is  then  a  vested  right,  of  which, 
they  could  not  be  divested  without  their  consent,  or  with- 
out due  process  of  law.  Whether  they  did  or  did  not  sell  or 
re-issue  the  forfeited  stock,  was  deemed  immaterial  to  its  former 
owner.^  But  where  the  articles  of  association  provided  no 
mode  in  which  a  forfeiture  of  the  shares  of  a  member  should  be 
established,  and  where  the  mode  pursued  was  a  mere  declaration 
by  the  trustees  that  the  stock  stood  forfeiteil,  and  where  there 
were  other  equitable  circumstances  in  favor  of  the  shareholder 
and  he  came  in  and  tendered  the  whole  amount  due,  principal 
and  interest, —  it  was  held  that  he  should  be  allowed  to  redeem.^ 
And  in  general  it  may  be  said  that,  while  equity  will  not  relieve 
a  holder  whose  shares  have  been  duly  forfeited,^  yet  it  will  not 
interfere  to  prevent  a  forfeiture  pending  the  settlement  of  a 
dispute  between  the  company  and  the  shareholder  as  to  what  is 
really  due  by  the  latter  in  respect  of  his  shares;^  and  it  will 
also  restore  to  hia  rights  as  a  shareholder  one  whose  shares  have 
been  illegally  forfeited.^ 

1  Weeks  v.  Silver  Islet  &c.  Mining  '  Stubba  v.  Lister,  supra;  Hart  v. 
Co.,  23  Jones  &  Sp.  (N.  Y.)  1;  s.  c.  Clarke,  6  De  Ges  M.  &  G.  232;  s,  c. 
8  N.  Y.  St.  Rep.  110.  G  H.  L.  Cas.   633,     See  also  Sweny  v. 

2  Ihid.  Smith,  L.  R.  7  Eq.  324;  Garden  Gully 

3  Walker  v.  Ogden,  1  Biss.  (U.  S.)  Alining  Co.  v.  McLister,  1  App.  Cas. 
289.  39;  Wood  v.   Wood,    L.    R.   9  Exch. 

*  Sparks  v.  Liverpool  Waterworks  190.     Ludlow  v.  Dutch  &c  R.  Co.,  21 

Co.,  13  Ves.  428.  Beav.  43;  Naylor  v.  Sonth  Devon  R. 

6  Naylor  v.  South  Devon  R.  Co.,  1  Co.,  1  De  Gex  &  Sm.  32;  Pendergast 

De  Gex  &  Sm.  32.     So  it  will  see  that  v.  Turton,  1  Younge  &  C.  98;  Sparks 

he  gets    credit  for  T\-hat  the   shares  v.    Liverpool    Waterworks,    13   Ves. 

would  have  brought  if  properly  sold:  433;  Gerraantown  R.  Co.  v.  Fitler,  60 

Stubbs  V.  Lister,  1  Younge  &  C.  81.  Pa.  St.  131;  Small  r.    Herkimer  Man. 
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§  1807.  No  Relief  Where  Stockholder  has  Acquiesced  until 
Change  of  Circumstances.  —  In  conformity  with  principles 
already  considered,^  a  stockholder  cannot  acquiesce  in  a  forfeit- 
ure of  his  shares,  so  long  as  they  remain  valueless,  and  then,  after 
they  have  become  valuable  by  reason  of  some  fortunate  change 
of  circumstances,  claim  the  aid  of  a  court  of  equity  in  re-instat- 
inor  hina  in  his  rights  as  a  shareholder.  This  is  well  illustrated 
by  a  recent  case  where  A.  B.  owned  stock  in  a  corporation  which 
was  sold  in  satisfaction  of  an  assessment  levied  thereon,  and 
purchased  by  the  company.  The  stock  had  no  market  value, 
and  after  the  sale,  the  company  offered  t  >  return  the  stock  to 
A.  B.,  upon  payment  of  certain  advances  made  by  the  company, 
which  he  refused.  Subsequently,  the  stock  became  valuable, 
by  reason  of  the  consolidation  of  the  company  with  a  rival  cor- 
poration. It  was  held  that  A.  B.  could  not  then  repudiate  the 
sale,  and  come  into  a  court  of  equity  and  claim  an  equivalent  of 
the  stock  of  the  new  company. ^ 

§  1808.  No  Relief  Unless   Stockholder  Off ers  to  Pay  Up.  — 

A  bill  in  equity  to  obtain  relief  against  a  forfeiture  of  the 
plaintiff's  shares  in  a  corporation  sustains  an  analogy  to  a  hill  to 
redeem  land  which  has  been  forfeited  under  a  common  law 
mortgage.  As  is  well  known,  the  theory  of  such  a  mortgage 
was  that  the  legal  title  passed  to  the  mortgagee  subject  to  a 
defeasance,  —  that  is,  subject  to  the  right  of  the  mortgagor  to 
defeat  it  by  paying,  within  the  time  named  therein,  a  certain  sum 
to  the  mortgagee.  If  this  sum  was  not  paid  on  or  before  the 
limited  time,  the  title  of  the  mortgagee  became  absolute.  To 
remedy  the  hardship  of  estates  being  forfeited  for  debts  much 
less  than  their  value,  the  court  of  chancery  interposed  and  per- 
mitted redemption,  but  only  on  condition  of  the  payment  of  the 
debt  within  a  time  named.  It  was  therefore  necessary  that  a 
bill  to  redeem  should  show  a  willingness  to  pay  the  debt  and 
interest  for  which,  in  theory  of  equity,  the  mortgagee  stood  as  a 
mere  security.^     This  principle  must  be  of  equal  force  where  a 

Co.,  2  N.  Y.  335.     As  to  the  effect  of  2  Sayre  v.  Citizens'  Gas  Light  &c. 

delay  in  seeking  such  relief,  see  ante,  Co.,  69  Cal.207;  s,  c.  10  Fa«.  Rep.  408. 

§§  1792,  1798.  ^  Wallter  V.  Ogden,  1  Biss.  (U   S.) 

1  Ante,  §§  1792,  1798.  287. 
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shareholder  whose  shares  have  been  forfeited  for  a  failure  to  p;iy 
assessments  made  thereon,  api)lies  to  a  C(na-t  of  equit}'  for  relief 
against  the  forfeiture.  Such  relief  can  only  be  granted  on  the 
condition  of  his  paying,  or  offering  to  pay,  what  is  really  due  by 
him  in  respect  of  the  shares.  A  court  will  not,  therefore,  grant 
an  injunction  to  restrain  a  sale  of  corporate  stock  to  satisfy  a 
valid  assessment  merely  because  notice  of  the  sale  has  been  pub- 
lished an  insufficient  length  of  time,  unless  it  appears  that  the 
stockholder  has  paid,  or  at  least  offered  to  pay,  the  auiouut  of 
the  assessments.^ 

§  1800.  Xo  Relief  against  Forfeiture  by  Managers  after 
Assignment  for  Creditors.  — The  charter  of  a  railroad  company 
provided  that,  if  any  stockholder  should  omit,  for  the  space  of 
six  mouths,  to  pay  any  iustallment  on  his  shares  which  might  be 
called  for,  the  managers  of  the  company  might  declare  such 
shares  forfeited.  The  defendant,  who  was  the  owner  of  a  cer- 
tain number  of  shares  in  the  company,  paid  two  installments  on 
his  .shares  when  called  for.  The  company  then  made  a  geueral 
assignment  for  the  benefit  of  its  creditors  ;  and  a  call  for  a  third 
installment  was  made  by  the  managers,  without  either  the  ap- 
proval or  disapproval  of  the  assignee.  The  period  of  six  months 
prescribed  by  the  charter  having  elapsed  without  the  payment  of 
these  assessments,  the  managers  forfeited  the  defendant's  shares. 
It  was  held  that  this  was  rightly  doue,  and  that  a  court  of  equity 
would  not  relieve  him  against  the  forfeiture.^ 

§  1810.  Injunction  Granted  against  Forfeiture  Where 
Shares  are  Paid  in  Full.  —  But  where  the  directors  make  a  call 
on  the  corporate  stock,  and  threaten  to  forfeit,  under  the  charter, 
the  shares  of  those  who  refuse  to  respond,  they  will  be  enjoined 
from  forfeiting  such  shares  as  have  been  paid  in  full.^ 

1  Burham  v.  San  Francisco  Fuse  *  Moore  v.  N.  J.  Llghtera£;e  Co., 
Manuf.  Co.,  76  Cal.  26;  s.  c.  17  Pac.  23  N.  Y.  St.  Kep.  213;  s.  c.  5  N.  Y. 
Rep.  940.                                                            Supp.  192. 

2  Germantown  &c.  R.  Co.  v.  Filler, 
60  Pa.  St.  124;  s.  c.  100  Am.  Dec.  546. 
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CHAPTER    XXIX. 

ACTIONS    BY    THE    CORPORA.TION    AGAINST     SHAREHOLDERS     FOB 

ASSESSMENTS. 

Art.       I.  Parties,  §§  1815-1820. 
II.  Pleading,  §§  1823-1835. 
III.  Miscellaneous,  §§  1838-1841. 


Article  I.   Parties. 


Section 

1815.  Action    broughi;    in    corporate 

name. 

1816.  Action  in  original  name  in  case 

of  change  of  name. 

1817.  Authority  of  an  agent  to  sue  in 

the  corporate  name. 


Section 

1818.  Actions  by    assignee   of    stock 

subscriptions. 

1819.  By  State  treasurer. 

1820.  Non-joinder    of    other    stock- 

holders. 


§  1815.  Action  Brought  in  Corporate  Name.  —  As  already 
seen,i  one  of  the  usual  incidents  of  a  corporation  is  the  capacity 
to  plead  and  be  impleaded  in  its  corporate  name.  An  action  by 
a  corporation  against  one  of  its  stockholders  to  recover  an  assess- 
ment against  his  subscribed  stock,  is  therefore  regularly  brought 
in  the  corporate  name,^ — and  this,  although  the  contract  may 
have  been  made  with  commissioners  as  public  agents  acting  for 
the  benefit  of  the  intended  corporation  .^  But,  as  already  seen  ,*  in 
some  cases  the  trustees  are  the  corporation,  and  when  such  is  the 
case,  they  may  bring  an  action  in  their  own  names  alleging  their 
corporate  character.^     Under  some  schemes  of  incorporation  the 


1  Ante,  §  1,  c«  seq. 

2  Edinboro  Academy  v.  Robinson, 
37  Pa.  St.  210;  s.  c.  78  Am.  Dec.  421; 
post,  § 

*  Delaware  &c.  R.  Co.  v.  Irick,  23 
N.  J.  L.  321. 

*  Ante,  §16. 
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the  Meadow  Company,  the  trustees 
may  declare,  in  their  natural  and 
official  capacities,  against  members, 
for  their  proportion  of  expenses. 
Comfort  V.  Leland,  3  Whart.  (Pa.) 
81. 
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company  is  empowered  to  sue  its  shareholders  in  the  name  of 
one  of  its  officers — called  in  England  "its  jmblic  officer."  ^ 
Similar  statutes  have  existed  in  this  country.  Under  a  banking 
law  of  the  State  of  New  York,  such  an  action  was  properly 
brought  in  the  name  of  the  president  of  the  corporation. ^  In 
South  Carolina  where,  by  the  terms  of  the  subscription  paper, 
the  installments  were  to  be  paid  "  to  the  treasurer  of  the  com- 
pany," an  action  was  maintainable  by  any  one  who  might  be 
treasurer  at  the  time  the  action  was  to  be  commenced.^  In 
whatever  way  the  action  is  brought,  provided  it  be  the  authorized 
and  proper  way,  the  objection  which  is  good  where  one  partner 
sues  another  at  law  is,  of  course,  not  available;  it  is  no  objec- 
tion that  the  defendant  is  a  member  of  the  plaintiff  corporation 
or  joint-stock  company.* 

§  1816.  Action  in  Original  Name  in  Case  of  Change  of 
Name. — Where  subsequently  to  the  subscription  the  name  of 
the  corporation  has  been  changed,  it  is  not  a  good  defense  that 
the  action  against  the  shareholder  was  brought  by  the  corpora- 
tion in  its  original  name,  instead  of  in  the  name  conferred  upon 
it  by  the  supplemental  act  of  the  legislature,  provided  the 
misnomer  had  not  been  pleaded  in  abatement.^  In  so  holding 
Gibson,  C.  J.,  made  the  following  observations:  **  It  was,  in- 
deed, said  by  Chief  Justice  Treby,  in  Britton  v.  Gradon,^  that  a 
judgment  against  a  corporation  by  a  wrong  name  is  void  ;  on 
which  it  is  remarked  in  Kyd  on  Corporations,  285,  that  *  it  is 
indeed  true  that  in  most  of  the  cases  where  the  question  of  mis- 
nomer of  a  corporation  has  been  agitated,  it  has  arisen  on  a 
special  verdict ;  but  I  apprehend  that  where  a  corporation  have 

1  Lind.   Corap.  5th  ed.  427.     Chap-  can  sue.     St.   32   &  33   Vict.    ch.   19, 

man  v.   Milvain,  5  Exch.  61;  Wills  v.  §  13. 

Sutherland,  4  Exch.  211 ;  s.  c.  afE'd,  5  2  Stanton  v.  Wilson,  2  Hill  (N.  Y.), 

Exch.  715;  Skinner  v.  Lambert,  4  Man.  153. 

&  Gr.  477;  Lawrence  v.  Wynu,  5  Mees.  ^  gjUj  co.  v.  Anderson,  1  McMuU. 

&  W.  355 ;  Smith  v.  Goldsworthy,  4  Ad.  (S.  C.)  300. 

&  El.    (N.   s.)  430,  where  the  action  *  Willoughby  «.  Comstock,  3  Hill, 

was  brought  in  the  name  of  the  com-  (N.  Y.)  389. 

pany.     See    also    Welland  R.   Co.  v.  »  Gray  v.  Monongahela  Nav.  Co.,  2 

Blake,  6  Hurl.  &  N.  410.     In  English  Watts  &  S.  (Pa.)  15G;  s.  c.  37  Am.  Dec. 

"cost-book"    companies  the  purser  500,  504;  ^n«e,  §§  289,  291,  400. 

6  1  Ld.  Raym.  119. 
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taken  no  advantage  of  a  variance  from  their  name,  either  by- 
plea  or  at  the  trial,  they  cannot  arrest  the  judgment  on  that  ac- 
count.* Surely  the  rule  must  be  the  same  where  the  corporation 
is  plaintiff.  It  seems,  however,  that  if  the  variance  be  apparent 
in  the  entry  of  the  judgment,  it  may  be  error  ;  as  in  Healings  v. 
The  Mayor,  Commonalty,  and  Citizens  of  London,^  where  the 
judgment  was  that  the  mayor,  commonalty  and  citizens  should 
recover  their  debt  and  costs  to  the  same  mayor  and  commonalty 
adjudged  (omitting  the  word  citizens),  it  was  held  error.  But 
as  there  is  no  such  discrepancy  in  the  record  before  us,  which 
contains  but  one  designation  of  the  plaintiff  throughout,  there  is 
no  room  in  the  case  even  for  this  sharp  distinction ;  and  the 
exception  that  the  court  ought  not  to  have  rendered  judgment 
on  the  verdict  is  not  sustained."  ^ 

§  1817.  Authority  of  an  Agent  to  Sue  in  the  Corporate 
Xame. —  Where  the  subscriptions  were  in  terms  payable  to  the 
treasurer,  and  the  directors  voted  that  the  treasurer  be  authorized 
to  obtain  the  assistance  of  H.  in  making  collections  of  the  unpaid 
subscriptions,  and  afterwards  voted  that  the  treasurer  be  author- 
ized to  obtain  such  legal  counsel  as  he  should  see  fit  as  to  such 
collections,  this  was  held  a  sufficient  authority  for  the  institution 
of  a  suit  by  H,  in  the  corporate  name  and  behalf,  against  a  sub- 
scriber to  the  capital  stock.' 

§  1818.  Actions  by  Assignee  of    Stock  Subscriptions. —  A 

corporation  clothed  with  general  powers  to  dispose  of  its  securi- 
ties or  assets  for  the  purpose  of  prosecuting  the  corporate  enter- 
prise, may  sell,  instead  of  endeavoring  to  collect,  a  subscription 
to  its  stock.  And  the  title  of  the  assignee  will  be  protected,  if 
acquired  in  good  faith  and  for  value,  against  a  subsequent  pro- 
ceeding by  garnishment  against  the  company,  even  though  no 
formal  assignment  in  writing  was  ever  executed.^  And  if  the 
stock  subscription    is  made   upon  a  valid  condition,   and  the 

1  Cro.  Car.  574.  Wheel  Co.,  33  Pa.  St.  363,  and  in  Fritz 

2  Gray  v.  Monongaliela  Nav.  Co.,  2      v.  Commissioners,  17  Id.  135, 

Watts  &  S.  (Pa.)    156;   s.  c.  37  Am.  3  Athol  Music  Hall  Co.  v.  Carey, 

Dec.  500,  504.    That  a  misnomer  of  a  116    Mass.    471.    Compare  Davis  v. 

corporation  plaintiff  can  be  taken  ad-  Smith  American  Organ  Co.,  117  Mass. 

vantage  of  only  by  plea  in  abatement  456. 

was   held    in    Rheera    v.    Naugatuck  ■•  Morris  v.  Cheney,  61  111.  451. 
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assignee  performs  the  condition,  he  may  maintain  an  action 
against  the  subscriber  to  enforce  the  contract, —  as  in  case  of  a 
subscriber  to  a  railroad  on  condition  of  its  being  built  on  a  certain 
route. ^  Where  an  insolvent  corporation  has  made  a  deed  of  trust 
for  the  benefit  of  creditors,  expressly  assigning  unpaid  subscrip- 
tions, but  giving  no  power  to  make  calls  for  the  unpaid  balance  of 
subscriptions,  upon  the  failure  of  the  president  and  directors  to 
make  proper  assessments,  it  is  the  duty  of  a  court  of  chancery 
to  administer  the  remedy;^  and,  as  hereafter  seen,^  the  doctrine 
of  equity  is  that,  although  a  corporation  may  not  have  made  such 
a  voluntary  assignment,  yet  a  court  of  equity  has  power  to 
collect  the  assets  of  the  corporation  and  administer  them  for  its 
creditors  in  the  event  of  its  insolvency,  and,  in  so  doing,  to 
require  the  shareholders  to  pay  in  to  the  court's  receiver  enough 
of  their  unpaid  subscriptions  for  this  purpose,  and  to  empower 
its  receiver  to  sue  for  the  same  at  law;  and  the  English  courts 
proceed  on  the  same  principles,  though  under  statutory  rules,  in 
winding  up  companies.* 

§  1819.  By  State  Treasurer.  — A  subscription  authorized  by 
the  legislature,  to  raise  a  fund  for  the  building  of  a  state-house, 
by  which  the  subscribers  agree  to  pay  into  the  treasury  of  the 
State  the  sums  opposite  their  names,  constitutes  a  simple  con- 
tract obligation  in  favor  of  the  State,  and  the  State  treasurer  has 
been  held  the  proper  officer  to  sue  therefor.^ 

§  1820.  Non- Joinder  of  Other  Stockholders. — As  the  obli- 
gation of  each  subscriber  is  several  and  not  Joint,  so  each  must 
severally  respond  on  his  contract  of  subscription  to  the  calls 
which  are  made  upon  him,  without  reference  to  the  others;  and 
hence  where  an  action  is  brought  upon  such  a  call  the  non-joinder 
of  the  other  stockholders  is  no  defense  or  ground  of  exception, 
even  where  the  suit,  under  a  particular  statute,  is  in  equity,^  or 
where  the  status  of  the  subscriber  is  merely  that  of  a  partner 
in  a  joint-stock  company.^ 

1  Smith  V.  Hollett,  34  Ind.  519.  ♦  Post,  § 

2  Vanderwerken  v.  Glenn,  85  Va.  9;  «  State  Treasurer  v.  Cross,  9  Vt. 
«.  c.  13  Va.  L.  J.  91;  6  S.  E.  Rep.  806;       289;  s.  c.  31  Am.  Dec.  626. 

17  Wash,  L.  Rep.  86.  6  Baker  v.  Atkins,  62  Me.  205. 

'  Post,  §2960,  et  seq.  '  Haynes  v.  Kent,  8  La.  An.  132. 
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Article  II.     Pleading. 


Section 

1823.  Form  of  the  action 

1824.  Averments  of  the  declaration. 

1825.  Averments  of  corporate  exist- 

ence. 

1826.  Averment  of  the    existence    of 

the  board  of  directors. 

1827.  Averment    of    performance    of 

conditions  precedent. 
Such    averment    not    necessary 

where  the  action  is   brought 

on  tlie  statute. 
Averment  of  consideration. 


1828. 


1829. 


Section 

1830.  Averment    of    notice      of     the 

call. 

1831.  What  instrument  the  foundation 

of  the  action. 

1832.  Filing  the  paper   which  is  the 

foundation  of  the  suit. 
Incidents  of  a  good  complaint 

where    the    subscription     is 

made  prior  to  organization. 
Averments    to    show     Federal 

jurisdiction. 
Plea  —  answer. 


1833. 


1834. 


1835. 


§  1823.  Form  of  the  Action. —  The  action  is,  of  course,  an 
action  at  law,^  as  distinguished  from  a  suit  in  equity;  though 
in  one  State,2  ^nd  possibly  in  others,  the  remedy  is  in  equity. ^ 
Where  the  common  law  system  of  pleading  prevails,  the  form  of 
the  action  is  usually  indebitatus  assumpsit.^  It  may  be  stated 
generally  that  an  action  of  assumpsit  at  common  law  may  be 
brouo-ht  upon  a  contract  of  subscription  to  the  stock  of  a  corpora- 
tion unless  the  bringing  of  such  an  action  is  impliedly  or  ex- 
pressly inhibited  by  the  act  under  which  the  plaintiff  claims  a 
corporate  existence.^  Where  the  subscription  is  made  before  the 
corporation  comes  into  existence,  there  maybe  more  difficulty  in 
determining  the  form  of  the  action  at  common  law.^  But  it  has 
been  held  in  such  a  case,  that  if  the  corporation,  relying  upon 
the  subscription,  has  expended  money,  it  may  maintain  an  action 
as  for  money  laid  out  and  expended,  against  such  subscriber.^ 
This  action  is  to  be  distinguished  from  actions  to  charge  stock- 
holders for  the  benefit  of  creditors,  where  the  remedy  is  often 
in  equity.^ 


1  Stolces  V.    Lebanon  &c.   Turnp. 
Co.,  6  Humph.  (Tenn.)  241. 

2  Baker  v.  Atkins,  62  Me.  205. 

3  Post,  § 

*  Peake  v.  Wabash  R.  Co.,  18  111.  88. 

''  Beene  v.  Cahawba  &c.  Co.,  3  Ala. 

660;    Selma    &c.  R.   Co.  v.  Tipton,  5 

Ala.  787;  s.  c.  39  Am.  Dec.  344;  Instone 

V.  Frankfort  Bridge  Co.,  2  Bibb  (Ky.), 
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576;  s.  c.  5  Am.  Dec  638;  Taunton 
&c.  Turnp.  Corp.  v.  Whiting,  10 
Mass.  327;  s.  c.  6  Am.  Dec.  1^4;  Essex 
Turnp.  Corp.  v.  Collins,  8  Mass. 
292. 

6  Ante,  §  1162,  et  seq. 

''  Griswold  v.  Peoria  University,  26 
111.  41;  s.  c.  79  Am.  Dec.  361. 

8  Post,  §3428,  et  seq. 
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§  1824.  Averments  of  the  Declaration,  Complaint  or  Peti- 
tion.—  The  usual  averments  of  a  decluratiou,  petition  or  com- 
plaint, in  such  an  action,  by  whatever  name  called,  are,  first,  a 
recitation  of  the  terms  of  the  contract  of  subscription,  showing 
that  the  subscription  was  payable  when  called  for  by  the  direct- 
ors, or  otherwise  as  the  case  may  be  ;  followed  by  an  averment 
that  the  call  has  been  made  accordingly  and  notice  thereof  given, 
and  that  the  defendant  has  failed  and  refused  to  comply  with  the 
same.  Thus,  a  complaint  by  a  turnpike  company  to  collect  a 
stock  subscription,  which  alleged  that  the  same  was  "  payable 
in  such  installments,  and  at  such  times  as  the  company  may 
direct;"  that  it  had  *'  ordered  that  the  subscription  be  paid  to 
the  treasurer  in  three  equal  installments  in  thirty,  sixty,  and 
ninety  days,  from  June  1,  1872;"  and  that  it  had  demanded 
pavment  of  the  same,  on  April  1,  1874,  with  which  demand  the 
defendant  had  refused  to  comply, —  was  held  sufficient  in  a 
jurisdiction  where  notice  of  the  call  is  not  required. ^  Unless  the 
governinsj  statute  or  the  contract  makes  the  subscription  payable 
absolutely  without  call,  an  allegation  that  the  directors  have 
made  a  call  is  essential  to  a  right  of  recovery,  and  an  answer 
which  denies  that  a  call  has  been  made  is  accordingly  good  on 
demurrer.-*  A  declaration  that  made  no  reference  to  a  written 
contract  of  subscription,  and  failed  to  aver  any  assessment  or 
call  by  the  directors,  but  averred  that  the  subscription  was  pay- 
aide  in  such  manner  and  proportion  and  at  such  times  as  the 
directors  should  appoint, —  was,  of  course,  bad  on  demurrer.^ 
Where  t4ie  directors  were  authorized  to  receive  subscriptions  for 
the  construction  of  the  road  as  a  whole,  or  for  the  construction 
of  particular  sections  of  it,  a  count  on  the  general  subscription, 
which  averred  a  call  made  on  the  subscribers  of  the  stock  of  a 
particular  division  was,  of  course,  bad.*  An  averment  that  the 
president  and  directors  made  the  assessment  is  tantamount  to  an 
averment  that  the  corporation  or  company  made  it,  and  it  is 
hence  not  a  good  ground  of  demurrer  that  the  declaration  fails 
to  aver  an  assessmentor  call  by  the  company.     '*  This  criticism," 

1  Beckner  v.  Riverside  &c.  Tump.  ^  McClaskry  v.  Grand  Rapids  &c.  E. 
Co.,  Go  Ind.  4C8.  Co.,  16  Ind.  96. 

2  Mansfield  &c.  R.  Co.  v.  Hall,  26  *  Tomlin  v.  Tonica  &c.  R.  Co.,  23 
Ohio  St.  311.  Ill,  429. 
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said  the  court,  "  ought  not  to  prevail  against  the  only  practicable 
construction  that  can  be  given  to  the  mode  of  executing  the 
powers  of  this  corporation.  It  is  obvious  that  a  company,  in 
their  collective  capacity,  can  never  act.  The  president  and 
directors  are  their  representatives,  and  they  alone  are  authorized 
to  manage  the  concerns  of  the  company.  The  act  invests  them 
with  this  power,  and  it  is  thus  set  forth  in  the  declaration.  They 
alone  could  require  the  payment  in  question,  and  the  order  was 
properly  made  by  them."^ 

§  1825.  Averment  of  Corporate  Existence. —  The  plaintiff 
must,  of  course,  allege  its  own  corporate  existence,  though  this 
may  be  done  in  general  terms. ^  In  the  view  of  one  court  the 
complaint  must  show  that  the  company  is  authorized  to  have  a 
capital  stock  and  to  receive  such  subscriptions.^  Another  court 
has  held  that  it  is  not  necessary  to  set  out  the  manner  of  the 
organization  of  the  plaintiff  corporation,  or  its  specific  objects.* 
The  same  court  has  held  that  the  certificate  or  articles  of  associ- 
ation should  be  filed  with  the  complaint,  and  proper  averments 
made,  of  the  liability  of  each  person  whose  signature  appears 
thereto.  ^ 

§  1826.  Averment  of  the  Existence  of  tlie  Board  of 
Directors. —  Where,  by  the  terms  of  the  subscription,  an  assess- 
ment can  only  be  made  l)y  the  board  of  directors,  the  existence 
of  the  board  of  directors  need  not,  it  seems,  be  strictly  alleged ; 
but  it  will  be  sufficient  to  aver  "  that  the  corporation  was  organ- 
ized," and  that  the  board  of  directors  of  said  corporation  made 
assessments,  etc.^ 

§  1827.  Averment  of  Performance  of  Conditions  Prec- 
edent.—  The    declaration,  petition,  or    complaint    must    show 

1  Union  Turnpike  Co.  v.  Jenkins,  1  caris  v.  Trenton  &c.  Bridge  Co.,  29  N. 
Caines  (N.  Y.),  381,  391.  As  to  the  J.  L.  367.  But  tiiis  is  quite  beyond 
effect  of  the  Alabama  statute  of  Feb.      what  is  generally  required 

5,  1883,  on  the  question  of  the  aver-  ^  Minneapolis  Harvester  "Works  v. 

ments  in  such  a  declaration,  see  Boll-  Libby,  24  Minn.  327. 
ing  V.  Le  Grand,  87  Ala.   482;    s.  c.  6  ^  Williams  v.  Franklin&c.  Assn.,  26 

South.  Rep.  832.  Ind.  310. 

2  It  has  been  held  in  New   Jersey  ^  Herron  v.  Vance,  17  Ind.  595. 
that  the  act  of  incorporation  should  ^  Mississippi  &c.  R.  Co.  v.  Gaster, 
be  set  out  in  the  declaration.     Perdi-  L'6  Ark.  455. 

1398 


PLEADING.     [2  Thomp.  Corp.  §  1827. 

that  all  the  requisities  of  the  statute  for  the  organization  of  the 
corporation  have  been  complied  with.  Thus,  if  the  statute  of 
incor[)oration  requires  articles  of  association  to  be  filed  within 
the  county  where  the  company  is  organized,  and  a  duplicate  in 
the  office  of  the  Secretary  of  State,  before  it  is  pronounced  in- 
corporated,—  the  complaint  must  show  that  the  duplicate  was 
filed  in  the  office  of  the  Secretary  of  State. ^  But  where  the 
subscription  to  the  capital  stock  of  a  railroad  company  was 
expressed  to  be  for  the  purpose  of  extending  the  road,  an  aver- 
ment in  the  declaration  that  the  company  was  ready  so  to  do,  was 
not  necessary .2  But  in  general  it  may  be  said  that,  where  the 
subscription  is  made  prior  to  the  organization  of  the  corporation, 
and  further  acts  are  required  by  law  as  a  condition  precedent  to 
the  exercise  of  corporate  powers,  it  is  for  the  plaintiff  to  show 
that  the  requisite  steps  have  been  taken  to  complete  the  corpo- 
rate organization.^  "Where  the  subscription  to  or  purchase  of  the 
shares  is  upon  a  condition  to  be  performed  by  the  corporation, 
Buch  as  the  president  aud  directors  have  power  to  make,  there 
is,  of  course,  no  binding  contract  on  the  part  of  the  subscriber 
or  purchaser,  until  the  condition  is  fulfilled.*  In  such  a  case 
the  corporation  must,  in  order  to  recover,  aver  performance  of 
the  condition  on  its  part.  But  one  court  perhaps  went  too  far 
in  holding  that  a  complaint  in  such  an  action  which  does  not  aver 
that  the  company  has  issued,  or  offered  to  issue,  the  stock  to 
the  defendant,  is  insufficient.^  Where  the  defendant  subscribed 
to  the  capital  stock  of  a  proposed  corporation,  agreeing"  to  pay 
therefor  two  dollars  in  cash  on  each  share,  on  or  before  January 
25th,  1888,  and  the  balance  on  each  share  at  such  times  and  in 

1  Nelson  v.  Blakely,  47  Ind.  38.  without    performing,   or   offering  to 

2  New  Albany  &c.  R.  Co.  v.  Pickens,      perform  on  his  part.     The  certificate 
6  Ind.  247.  of  stock,   as  already  seen,  is  a  mere 

^  Williams  v.  Franklin  &c.  Associa-  symbol,   and    while  valuable  to  the 

tion,  26  Ind.  310.  sub.^criber  as  an  evidence  of  his  right 

*  McMillan  v.  Maysville  &c.  R.  Co.,  to  his  shares,  and  to  enable  hira  to 

15  B.  Mon.  (Ky.)  218,  235;  s.  c.  61  Am.  transfer  the  same,  is  not  at  all  neces- 

Dec.  181.  sary  to  his  rights  as   a  shareholder. 

«  St.  Paul    &c.  R.  Co.  V.  Robbins,  Ante,  §  1140.     It  is  hence  difficult  to 

23  Minn.  439.     The  court  reason  that  see  how  he  can  claim  it  until  he  has 

the  contract  is  one  of  concurrent  and  paid  for  his  shares  according  to  his 

dependent  promises,  and  that  neither  contract. 
party  can  require  the  other  to  pc  rf  orra, 
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such  installments  as  the  same  shall  be  called  for  by  said  corpora- 
tion," and  the  governing  statute  providing  for  the  preliminary 
oro-anization  of  corporations,^  declared  that  *«  no  such  cor- 
poration shall  transact  business  with  any  other  than  its  mem- 
bers until  at  least  one-half  of  its  capital  stock  has  been  duly 
subscribed,  and  at  least  20  per  cent,  thereof  actually  paid  in," 
it  was  held  that  the  corporation  could  not  sue  the  defendant  to 
recover  an  assessment'  made  after  the  assessment  of  two  dollars, 
without  alleging  that  the  above  statutory  requirement  had  been 
complied  with.^ 

§  1828.  Sucli  Averments  not  Necessary  Where  the  Action 
is  Brouglit  on  tlie  Statute.  — A  declaration  in  an  action  of  contract 
brought  by  a  railroad  corporation,  which  sets  forth  the  defendant's 
written  subscription  for  a  certain  number  of  shares  in  their  stock,  and 
the  sale  of  such  shares  for  non-payment  of  assessments,  for  less  than 
enough  to  pay  the  same,  and  that  the  defendant  owes  ihem  the  amount 
of  the  deficiency,  although  it  does  not  state  that  the  defendant  became 
a  stockhokier,  has  been  regarded  as  a  declaration  upon  the  statute  ^  and 
not  upon  the  contract  of  subscription ;  from  which  the  conclusion  was 
reached  that  it  need  not  aver  performance  of  the  conditions  precedent 
of  the  contract.'*  And  this  was  so,  although  the  contract  was  inadvert- 
ently made  a  part  of  the  record.^ 

§  1829.  Averment  of  Consideration.  —  It  has  been  held  that 
a  note  given  by  a  subscriber  to  the  stock  of  a  corporation,  prom- 
isino-  to  pay  a  certain  sum  per  share  for  the  number  of  shares  of 
stock  subscribed  by  him,  in  such  manner  and  proportion,  and  at 
such  time  and  place  as  should  be  determined  by  the  president 
and  directors  and  company,  was  not  a  note-of-hand^  within  the 
meaning  of  a  statute  permitting  promissory  notes  to  be  declared 
upon  without  averment  of  consideration.  It  was  not  an  absolute 
promise  to  pay,  but  the  promise  was  uncertain  and  contingent ; 
and  therefore,  in  declaring  upon  it,  it  was  necessary  to  set  out  the 
consideration  by  a  sufficient  averment.  Nor  was  it  sufficient  that 
the  shares  of  stock  to  which  the  defendant  would  be  entitled 

1  Rev.  St.  Wis.,  §  1773.  *  Amherst  &c.  R.  Co.  v.  Watson,  4 

2  Anvil  Mining  Co.  v.  Sherman,  74      Gray  (Mass.),  61. 

Wis.  220;  s.  c.  42  N.  W.  Rep.  226.  ^  Troy    &c.   R.    Co.   v.   Newton,  1 

8  Rev.  St.  Mass.,  ch.  39,  §  53.  Gray  (Mass.),  544. 
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were  set  forth  in  the  declaration  as  descriptive  of  the  extent  of 
the  promise,  and  as  designating  the  amount  which  he  undertook 
to  pay,  they  not  being  set  forth  as  the  consideration  of  the 
promise.^ 

§  1830,  Averment  of  Notice  of  the  Call.  —  In  those  juris- 
dictions which  adhere  to  the  correct  rule,  that  notice  of  the  call 
is  necessary  before  the  subscriber  can  be  regarded  as  in  default, ^ 
it  is  necessary  for  the  corporation  to  aver  such  notice  in  its 
declaration  or  complaint,  in  some  sufficient  form.^  An  averment 
of  notice  was  held  good,  although  it  did  not  in  terms  aver  that 
due  notice  had  been  given.* 

§   1831.  What  Instrument  the  Foundation  of  the  Action.  — 

In  an  action  for  calls  against  shareholders  who  have  subscribed 
preliminary  articles  of  subscription,  prior  to  or  separate  from 
the  articles  of  association  by  which  the  corporation  is  formed, 
the  instrument  which  constitutes  the  foundation  of  the  action 
is  not  the  articles  of  association,  but  the  contract  of  sub- 
scription.^ This  constitutes  the  contract  between  the  subscriber 
and  the  corporation  ;  since,  as  elsewhere  seen,^  such  subscrip- 
tions inure  to  its  benefit  when  its  organization  is  complete.^ 

1  Union  Turnpike  Co.  v.  Jenkins,  1  paying  off  of  a  ship  of  war.     Andrews 

Gaines  (N.   Y.),   381,   394.     That  the  v.  Franklin,  1   Strange,  2-t;  Evans  r. 

payment    of    a  bill  or  note  must  be  Underwood,  1  Wils.  262. 
absolute,  and  at  all  events  independ-  ^  Ante,  §  1747. 

ent  of  any  uncertainty  or  contingency,  ^  Mississippi  &c.  R.  Co.  v.  Gaster. 

see   Kingston  v.    Long,  4   Doug.    9;  20  Ark.  455;  s.  c.  22  Ark.  361.     Such 

Roberts      v.    Peake,     1     Burr.     323;  was  the  early  rule  in  Indiana,  after- 

Beardesley    v.    Baldwin,    2    Strange,  wards  departed  from  in  the  era    of 

1151;  Pearson  ».  Garrett,  Comb.  227;  railroad     building.     Corydon     Steam 

Haydock  v.  Lynch,  2  Ld.  Raym.  1563.  Mill  v.  Pell,  4  Blackf.  (Ind.)  472. 
But  the  distance  of  time  at  which  the  *  Mississippi  &c.  R.  Co.  v.  Turren- 

payment  is  to  be  made  is  immaterial,  tine,  21  Ark.  445;  following    Missis- 

if  it  is  to  be  made  on  au  event  which  sippi  &c.  R.  Co.  v.  Gaster,  supra. 
must  necessarily  happen;  as  six  weeks  ^  Heaston  v.  Cincinnati  &c.  R.  Co., 

after  the   death   of    the    defendant's  16  Ind.   275;  s.  c.  79  Am.    Dec.   430, 

father.    Cooke  v.  Colehan,  2  Strange,  436. 
1217.  Within  the  meaning  of  this  rule,  ^  ^nte,  §  1170,  et  seq. 

eventsof  a  public  nature  for  which  the  ^  Penobscot  R.  Co.  v.  Dummer,  40 

faith  of  the  government  is  pledged.  Me.  172;  s.  c.  63  Am.  Dec.  654;  Tonica 

are    deemed    moral    certainties,    and  <S;c.  R.  Co.  v.  McNeely,  21  111.  71. 
hence  not    contingent,   such    as    the 
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§  1832.  Filing  the  Paper  which  is  the  Foundation  of  the 
Suit.  —  Under  the  commoQ  law  system  of  pleading,  the  plaintiff 
mif^ht  make  profert  of  the  paper  which  was  the  foundation  of  the 
action,  when  the  defendant  craved  oyer  of  the  same.  Modern 
codes  of  procedure  dispense  with  this  practice,  by  requiring  the 
plaintiff  either  to  file  with  the  complaint  the  instrument  itself  or 
a  copy  thereof.  This  has  given  rise  to  the  question  in  several 
cases,  where  the  action  was  by  a  corporation  against  a  subscriber 
to  its  stock  to  recover  assessments,  what  paper,  if  any,  should 
be  filed,  either  in  an  original  or  in  a  copy.  An  early  decision  in 
Iowa  required  the  plaintiff  to  annex  a  copy  of  the  subscription 
paper  to  his  petition. ^  The  Supreme  Court  of  Arkansas  have 
held  that  it  was  not  necessary  for  the  plaintiff  to  make  profert 
of  the  subscription  paper,  because  that  is  not  the  foundation  of 
the  action.2  Under  the  Missouri  Code  of  Procedure  ^  it  is 
generally  held  that,  if  the  plaintiff  fails  to  make  profert  of  the 
instrument  of  writing  sued  on,  his  petition  will  be  bad  on 
demurrer.*  But  where  the  suit  is  upon  a  subscription  to  the 
capital  stock  of  a  corporation,  the  rule  does  not,  it  seems,  apply. 
The  reason  is  that  if  such  a  paper  must  be  filed  in  court  in  a  suit 
against  any  one  delinquent,  and  remain  with  the  court  during  the 
pendency  of  the  litigation,  then  but  one  suit  could  be  prosecuted 
upon  it  at  a  time,  and  that  one  suit  might  be  delayed  so  long  in 
court  that  any  action  against  the  other  delinquents  would  become 

1  Hudson  V.  Plank  Road  &c.  Co.,  4  with  the  petition  in  a  case,  seems  not 
Greene  (Iowa),  152.  to  have  been  considered  by  the  authors 

2  Mississippi  &c.  R.  Co.  v.  Gaster,  of  this  code ;  but,  with  this  danger  in 
20  Arli.  455.  view,   tlie  authors  of  the  hist  revision 

3  The  statute  referred  to  reads  as  amended  the  statute  so  as  to  allow  the 
follows:  "When  any  petition,  or  other  filing  of  a  copy,  unlesstlie  court  should, 
pleading,  shall  be  founded  upon  any  on  good  cause  shown,  require  the 
instrument  of  writing  charged  to  have  production  of  the  original.  Mo.  Rev. 
been  executed  by  the  other  party,  or  Stat.  1889,  §  2088.  Many  decisions  in 
his  testator  or  intestate,  or  other  per-  that  State  have  been  made,  dispensing 
son  represented  by  such  party,  and  not  witli  the  strict  requirements  of  this 
tlierein  alleged  to  be  lost  or  destroyed,  statute,  which  will  be  rendered  obso- 
the  same  shall  be  filed  with  such  peti-  lete  by  this  amendment. 

tion,  or  otlier  pleading."     G.  S.  Mo.  ^  McCormick    v.    Kenyon,    13   Mo. 

1865,    p.    602,   §   51;  2  Wag.  Stat.,  p.  131;    Campbell   v.  Wolf,  33  Mo.   459; 

1022,  §  51;  R.  S.  Mo.  1879,  §3500.  The  Dyer  v.  Murdock,  38  Mo.  224;  Carr  v. 

danger    of    valuable    instruments    of  Waldron,   44   Mo.   393;    Workman   v. 

writing  being  lost  or  stolen,  when  filed  Campbell,  46  Mo.  305. 
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barred  by  limitation.  Moreover,  the  subscribers  might  reside 
in  different  counties;  and  hence,  an  enforcement  of  the  rule  in 
such  suits  would  amount,  practically,  to  adenialof  the  processes 
of  the  law  in  the  enforcements  of  such  contracts.^ 

§  1833.  Instances  of  a  Good  Complaint  where  the  Subscrip- 
tion is  Made  Prior  to  Organization.  —  A  complaint  in  substance 
as  follows,  has  been  held  a  good  complaint :  It  alleged  that  the  de- 
fendant and  others  entered  into  an  agreement  with  J. ,  in  contempla- 
tion of  the  organization  of  the  corporation  for  manufacturing  purposes, 
and  subscribed  certain  sums  to  constitute  the  capital  stock  thereof ; 
that  in  pursuance  of  the  agreement,  the  corporation  was  thereafter 
duly  organized  by  the  defendant  and  the  other  subscribers  to  the 
agreement ;  that  the  stock  subscriptions  were  thereupon  duly  transferred 
to  the  corporation ;  that  all  the  terms  and  conditions  of  the  agreement 
had  been  fulfilled ;  that  calls  had  been  duly  made  for  the  payment  of 
such  subscriptions,  and  due  notice  given  to  the  defendant  to  pay  the 
same,  in  accordance  with  the  terms  thereof,  prior  to  the  commencement 
of  the  action. 2 

§  1834.  Averments  to  Show  Federal  Jurisdiction. —  A  cor- 
poration is  a  "  citizen  "  within  the  provision  of  the  thirteenth 
section  of  the  Judiciary  Act  relating  to  the  jurisdiction  of  the 
Federal  Courts,  and  it  is,  for  the  purposes  of  the  jurisdiction  of 
the  Federal  courts,  a  citizen  of  the  State  by  whose  laws  it  is 
created.     If  the  action  is  brought  in  a  Circuit    Court   of  the 

1  It  was  so  held  in  Workman  v.  v    American  Central  Ins.  Co.,  60  Ind. 

Campbell,   46  Mo.  305,  where  the  ac-  123. 

count  was  upon  a  subscription  to  pay  ^  jyjiQQeapolJs  Threshing-Machine 
a  person  therein  named  a  certain  sum  Co.  v.  Crevier,  39  Minn.  417;  s.  c.  40 
of  money  to  be  used  in  securing  the  N.  W.  Rep.  507.  For  a  precedent  of 
location  of  a  railroad  depot  at  a  place  a  good  complaint  where  the  corpora- 
named.  It  was  also  held,  construing  tion  assigned  the  stock  subscription  and 
a  similar  statute  relating  to  proceed-  gave  the  assignee  a  written  order  on 
ingsbefore  justices  of  the  peace,  where  the  subscriber  for  the  same,  which 
the  contract  sued  on  was  a  subscrip-  the  subscriber  accepted  — see  Stock- 
tion  to  the  capital  stock  of  a  corpora-  ton  v.  Creager,  51  Ind.  262.  As  to 
tion.  Hannibal  &c.  Plank  Rd.  Co.  v.  what  averments  of  the  payment  of  the 
Robinson,  27  Mo.  396.  That  the  reso-  required  deposit  {ante,  §  1216)  will  be 
Zufioji  of  the  board  of  directors,  declar-  accepted  as  sufficient,  see  Highland 
ing  that  an  assessment  shall  be  made,  Turnp.  Co.  v.  McKean,  II  Johns.  (N. 
is  not  the  written  instrument  which  Y.)  100.  See  also  Grayble  v.  York&c. 
the  statute  of  Indiana  requires  to  be  Co.,  10  Serg.  &  R.  (Pa.)  269. 
filed  in  such  an  action,  see  Van  Riper 
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United  States,  it  is  necessary  to  aver  in  the  declaration,  in  order 
to  show  jurisdiction  in  the  court,  that  the  plaintiff  is  a  corpora- 
tion created  by  the  laws  of  a  particular  State,  therein  namedj 
other  than  the  State  in  which  the  action  is  brought  .^ 

§  1835.  Plea  —  Answer. — Defensive  matter  available  by  plea 
or  answer  cannot,  of  course,  be  taken  advantage  of  for  the  first 
time  in  an  appellate  court,  —  as  that,  by  the  terms  of  the  con- 
tract, the  directors  could  assess  the  defendant  only  $25  a  share 
at  a  time,  and  the  assessment  sued  for  was  $42.^ 


Akticle  III.     Miscellaneous. 

Section  Section 

1838.  Suing  for  too  much  and  recov-       1840.  Effect  of  changes  pending  such 

eriug  what  is  due.  action. 

1839.  Instructions:  facts  essential  to       1841.  Indexes  to  miscellaneous  raat- 

a  recovery  must  be  submitted  ters. 

to  the  jury. 

§   1838.   Suing    for    Too    Mucli    and    Recovering    What   is 

Due.  —  There  is  no  principle  of  procedure  wliich  turns  the 
plaintiff  out  of  court  merely  because  he  sues  for  loo  much.  It 
has  accordingly  been  held,  in  an  action  to  recover  the  Avhole 
amount  of  a  subscription  payable  in  installments,  that  the  com- 
pany mny  recover  an  installment  payable  without  any  proviso  or 
condition,  though  it  should  fail  in  proving  the  right  to  the  other 
installments.^  And  so,  where  several  assessments  have  been 
made,  the  directors  may  waive  or  abandon  one  that  is  void,  and 
sue  for  those  that  are  valid.* 

§   1839.   Instructions  ;  Facts  Essential  to  a  Recovery  must 
be  Submitted  to  the  Jury.  — Under  the  theory  of  the  independ- 

1  Marshall  u.  Baltimore  &c.  R.  Co.,  S.    118;    Muller    v.   Dows,   94    U.    S. 

IG  How  (U.S.)    314;  Pennsylvania  v.  444. 

Quicksilver  Co.,  10  Wall.  (U.  S.)  553.  2  Eastern  Planlj  Road  Co.  rs.  Vaugh- 

Compare  Ohio  &c.  R.  Co.  v.  Wheeler,  an,  20  Barb.  (N.  Y.)  155. 

1  Blaclc  (U.  S.),  286;  Louisville  R.  Co.  3  st.  Louis  &c.  R.  Co.  v.  Eakins,  30 

V.  Letson,  2  How.  (U.  S.)  497;  Insur-  Iowa,  279. 

ance  Co.  v.  Francis,  11  Wall.  (U.  S.)  *  Read  v.  Memphis  &c.  Gas  Co.,  9 

21  Oi  Steamship  Co.  v.  Tugman,  106  U.  Heisk.  (Tenn.>  645 
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ence  of  juries  which  obtains  la  Maryland,  it  is  held  that,  in  an 
action  by  a  corporation  to  recover  subscriptions  to  its  stock,  an 
insttuction  that,  upon  the  finding  of  certain  facts,  the  plaintiff  is 
entitled  to  recover,  but  omitting  the  material  fact  of  the  pro- 
ceedings of  the  corporation  calling  for  the  installments  and  notice 
to  the  defendant  of  these  calls,  is  erroneous;  no  matter  how 
clear  the  evidence  may  have  been  to  prove  these  omitted  facts, 
it  was  necessary  for  the  jury  to  pass  upon  it.^  This  view  of  the 
independence  of  juries  is  that  the  court  cannot  direct  a  verdict 
in  favor  of  the  party  who  sustains  the  burden  of  proof,  unless 
the  facts  are  conceded  by  the  opposite  party:  it  is  for  the  jury 
to  say  whether  or  not  they  will  believe  the  evidence  offered  to 
e.-tablish  the  facts,  although  no  countervailing  evidence  may 
have  been  offered. 

§   1840.   Effect    of    Changes    Pending     Such     Actions.  — 

Where  the  theory  has  been  adopted  that  a  failure  to  pay  the 
statutory  dejjosit  avoided  the  subscription,^ and  to  obviate  this,  a 
statute  was  passed,  while  a  suit  against  a  subscriber  was  pend- 
ing, enacting  that  corporations  should  have  the  same  remedy  for 
the  recovery  of  subscriptions  as  if  former  statutes  had  not 
required  payment  at  the  time  of  subscribing,  —  it  was  held  not 
to  cure  the  defect  in  the  contract  so  as  to  help  out  existing 
actions.^  Such  an  action  is  not  defeated  by  the  fact  that,  pend- 
inf''  it,  the  plaintiff  has  consolidated  with  another  company  and 
thereby  ceased  to  exist.  The  cause  of  action  has  not  died,  but 
has  passed  to  a  new  company.  If  this  is  a  valid  objection  in  any 
form,  it  must  be  considered  matter  in  abatement  merely,  and  be 
pleaded  ^m.s  darrein  continuance.^ 

§  1841.  Indexes  to  Miscellaneous  Matters.  —  Statutes  of  Maine 
held  not  to  empower  the  corporation  to  enforce  assessments  upon  a 
person  who  had  not  concurred  in  procuring  the  charter.  ^  -  -  -  - 
Judgment  against  a  defaulting  stockholder,  without  appearance  and 
nrocess,  not  authorized  by  section  11  of  the  charter  of  Wilmington  and 

Maltby  v.  North  Western  &c.  R.  ■*  Swartwout    v.    Michigan  &c.   R. 

Co.,  16  Md.  422.  Co.,    24    Mich.   389;    ante,   §  343,   et 

*  Ante,  §  1216,  et  seq.  seq. 

'  Ogle   V.   Somerset  &c.   Turnpike  *  Richmond  Factory  Association  v. 

Co.,  13Serg.  &  R.  (Pa.)  256.  Clarke,  01  Me.  351. 
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Raleigh  Railroad  company.^  _  -  _  .  Colorado  statute  (Gen.  St. 
Colo.  §  241)  amended  with  reference  to  the  recover^'-  of  the  balance  of 
unpaid  subscriptions,  etc.^  -  -  -  -  A  discussion  of  the  liability  of 
stockholders  to  assessments,  with  a  collection  of  American  cases,  will 
be  found  in  a  note  in  4  L.  R.  A.  232. ^  -  -  -  -  In  view  of  the 
Alabama  "stay-law"  of  Feb.  8,  1851,  a  corporation,  whose  act  of 
incorporation  gives  it  a  summary  remedy  by  notice  and  motion  against 
delinquent  stockholders,  is  not  entitled  to  judgment  at  the  return  term 
of  the  notice,  although  said  act  so  provides.* 

1  Wilmington  &c.R.  Co.  v.  Baker,  3  ^  gee  Young  v.   Erie  Iron  Co.,  65 
Dev.  &  B.  (N.  C.)  79.  Mich.  111. 

2  Colo.  Act,  Feb.  20,  1889,  L.  1889,  *  Exp.    Northeast    &c.   R.    Co.,   37 
p.  96.  Ala.,  679. 
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CHAPTER    XXX. 

EVIDENCE    IN    SUCH    ACTIONS. 

Aet.       I.  Evidence  of  Corporate  Existence,  §§  1846-1873. 

II.  Conduct  Showing  Membership  —  Estoppels,  §§  1877-1914. 

III.  Books  and  Records  of  Corporation  as  Evidence,  §§  1918- 

1933. 

IV.  Other  Evidence  of  Membership,  §§  1936-1943. 
V.  Other  Points  of  Evidence,  §§  1946-1952. 

Article  I.     Evidence  of  Corporate  Existence. 


Section 

184G.  Evidence  of  the  existence  of  the 
corporation. 

1847.  Burden  of  proof. 

1848.  Corporate    existence    admitted 

by  pleading  the  general  issue. 

No  defense  that  corporation  not 
legally  organized. 

Provided  there  is  a  corporation 
de  facto. 

Theories  as  to  what  is  necessary 
to  constitute  a  corporation  de 
facto. 

Validity  of  organization  ques- 
tionable only  by  the  State. 

Stockholder    estopped  to   deny 
it. 
1854.  This  principle  limited    to  cor- 
porations which  may  lawfully 
exist. 

Constitutionality  of  the  charter 
or  governing  statute. 

Defense    that   the  charter  was 

obtained  by  fraud- 
Illustrations. 

Where    the  proceeding  against 
the   corporation   is  by  or  on 
behalf  of  the  corporation. 
1859.  Illustrations. 


1849. 


1850, 


1851. 


1852. 


1853. 


1855. 


1856. 


1857. 
1858. 


Section 

1860.  Illustrations  continued. 

1861.  Illustrations  continued. 

1862.  Estoppel  to  set  up  non-existence 

of  corporation  at  time  of  sub- 
scription. 

1863.  Charter  forfeited  —  corporation 

dissolved. 

1864.  Rule  works  in  favor  of  stock- 

holders. 

1865.  Effect  of  payment  of  installments 

or  assessments. 

1866.  Effect  of  taking  part  in  organi- 

zation,   attending    meetings, 
etc. 

1867.  The  same  where  the  rights  of 

creditors  are  involved. 

1868.  Opposing  doctrine  that  the  ex- 

istence   of    the    corporation 
must  be  proved. 

1869.  A  judicial  review  of  the  decis- 

ions on  this  question. 

1870.  Continued. 

1871.  Continued:  the    proper  distinc- 

tion stated. 

1872.  Cases  where    this  defense  was 

successful. 

1873.  View  that  question  not  triable 

in  equity. 
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§  1846.   Evidence  of  the  Existence  of  the  Corporation. — 

This  brings  us  to  a  question  more  extensively  considered  in 
its  general  bearings  elsewhere,^  namely,  in  what  manner  the 
existence  of  the  corporation  is  proved  in  actions  of  this  nature. 
It  may  be  stated  generally,  that  if  the  defendant,  when  sued  by 
the  alleged  corporation,  files  a  plea  in  the  nature  of  a  common 
law  plea  o^  nul  tiel  corporation^  the  production  of  the  certificate 
of  incorporation  which  has  been  filed,  and  proof  of  user,  and 
possibly  proof  of  user  alone,  will  be  sufficient  evidence,  prima 
facie,  of  the  fact  that  it  is  a  corporate  body  in  fact  as 
well  as  in  name.^  We  have  also  seen  that  the  ordinary  proof 
of  a  corporation  which  is  created  by  a  special  charter  is 
the  production  of  the  charter  and  evidence  of  user  thereunder.^ 
Moreover,  the  existence  de  jure  of  a  corporation  is  often 
proved  by  legislative  recognition;'^  and  where  the  legislature 
of  a  State  has  full  power  to  create  corporations,  its  act 
recognizing  as  valid  a  de  facto  corporation,  whether  private 
or  municipal,  operates  to  cure  all  defects  in  steps  leading  up  to 
the  organization,  and  makes  a  de  jure  out  of  what  was  before 
only  a  de  facto  corporation.^  Again,  the  recitals  in  the  subscrip- 
tion paper  may  estop  the  subscriber.  The  signature  to  a  sub- 
scription for  stock  in  an  alleged  railroad  corporation,  which 
recited  that  a  company  had  been  formed  under  the  general  act, 
and  that  the  articles  of  association,  with  the  necessary  affidavits, 

1  Ante,  §  495,  el  seq.;  post,  Ch.  184.  the  existence  of  a  president  and  an 

2  Gray,  J.,  in  Eaton  v.  Aspinwall,  engineer,  acting  and  purporting  to  act 
19  N.  Y.  121;  Snow  v.  Peacock,  2  Car.  for  and  in  betialf  of  thie  corporation, 
&  P.  215;  Dutchess  Cotton  Man.  Co.  and  a  charter  authorizing  the  appoint- 
V.  Davis,  14  Johns.  (N.  Y.)  238,  245;  ment  of  such  officers,  were  sufficient 
s.  c.  7  Am.  Dec.  459;  United  States  to  establish  its  organization  as  against 
Bank  v.  Stearns,  15  Wend.  (N.  Y.)  the  defendant  and  all  others  dealing 
315;  Utica  Ins.  Co.  v.  Tillman,  1  and  treating  with  them  in  their  cor- 
Wend.  (N.  Y.)  566;  Sampson  v.  Bow-  porate  capacity  Wilmington  &c.R.  Co. 
doinhara  Steam  Mill  Corp.,  36  Me.  78;  v.  Thompson,  7  Jones  L.  (N.  C.)  387. 
Methodist  Episcopal,  Church  v.  Pick-  See  also  Bank  of  U.  S.  v.  Stearns,  15 
ett,  19N.  Y.  482;  Searsburg  Turnpike  Wend.  (N.  Y.)  314;  Methodist  &c. 
Co.  V.  Cutler,  6  Vt.  315,  323.  Church  v.  Pickett,  19  N.  Y.  482. 

8  Ante,  §  497.     Thus,  in  an   action  *  Ante,  §  512. 

against  a  subscriber  to  the  stock  of  a  *  Commanche  County  v.  Lewis,  133 

railroad  company  on  a  bond  for  the  U.  S.  198;  s.  c.  33  L.  ed.  604;   10   Sup. 

payment  of  an    installment    of  such  Ct.  Rep.  286. 
stock,  it  was    held  that  evidence   of 
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had  been  duly  filed,  was  deemed  conclusive  evidence  of  an  incor- 
poration against  the  subscriber.^  Before  the  principle  of 
estoppel,  more  extensively  considered  hereafter,  became  estab- 
lished, letters-patent  from  the  governor,  is.-^ued  in  pursuance  of 
an  act  of  incorporation,  were  held  suflScient  evidence  of  the 
existence  of  the  corporation  to  enable  it  to  maintain  such  an 
action.^  In  Illinois,  articles  of  association,  certified  by  the  Secre- 
tary of  State,  are  prima  facie  evidence  as  to  the  amount  of  capital 
stock  that  has  been  subscribed.^ 

§  1847.  Burden  of  Proof.  —  Where  the  action  is  brought  by 
the  corporation  for  assessments,  or  by  or  on  behalf  of  creditors 
of  the  corporation,  the  burden  of  proof  will  depend  not  only 
upon  the  nature  of  the  issue  as  raised  by  the  pleadings,  but  a' so 
upon  the  view  which  the  court  in  the  particular  jurisdiction  may 
take  of  the  questions  discussed  in  the  succeeding  sections. 
Where  the  governing  statute  makes  certain  formalities  prima 
facie  evidence  of  a  due  organization,  and  those  formalities 
appear,  the  burden  of  showing  defects  rests  upon  those  who 
challenge  the  corporate  existence.* 

§  1848.  Corporate  Existence  Admitted  by  Pleading  the 
General  Issue.  — There  is  a  rule  of  procedure,  extensively  acted 
upon,^  that  in  an  action  by  an  alleged  corporation,  if  the  defend- 
ant pleads  the  general  issue  at  common  law,  or  the  general  denial 
under  the  codes,  he  thereby  admits  the  legal  capacity   of  the 

1  Black  River  &c.  R.  Co.  v.  Clarke,  any  joint-stock  corporation  prima /acie 
25  N.  Y.  208.  evidence  of  the  due  formation,  exist- 

2  Grubb  w.  Mahoning  Nav.  Co.,  14  ence,  and  capacity  of  such  corporation 
Pa.  St.  302.  So  held  in  regard  to  let-  (Gen.  Stat.  Conn.,  p.  439,  §  23),  where 
ters- patent  of  the  governor  of  Penn-  the  stockholders,  after  the  filing  of 
sylvania,  in  respect  of  a  corporation  the  certificate  of  organization,  seek  to 
created  by  an  act  of  the  legislature  of  take  advantage  of  any  defect  in  the 
that  State,  in  Wellersburg  &c.  Plank  organization,  in  a  suit  against  the 
Road  Co.  V.  Young,  12  Md.  476.  corporation    upon    its  contracts,  the 

^  Jewell    V.  Rock  River  Paper  Co.,  burden  of  showing  any  defect  rests 

101111.67.  upon  them.     Wood  v.  Wyley  Const. 

*  Thus,  under  a  statute  of  Connec-  Co.,  56  Conn.  87;  s.  c.  13  Atl.  137;  5 

ticnt  making  a  certified  copy   of   the  New  Eng.  921. 
original  certificate  of  organization  of  ^  Fost,  Ch.  184,  Art.  II. 
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plaintiff  to  sue ;   and  this  rule  has  been  held  to  obtain  in  an  action 
by  a  corporation  upon  a  subscription  to  its  stock. ^ 

§  1849.  No  Defense  that  Corporatioii  not  Legally  Or- 
ganized. —  The  general  rule  is  that  the  subscriber  cannot,  when 
sued  by  the  corporation  to  enforce  his  contract  of  subscription, 
set  up  as  a  defense  an  irregularity  in  the  organization  of  the 
corporation  ;  ^  and  the  same  rule  obtains  where  the  action  is 
brought  by  or  on  behalf  of  creditors  of  the  corporation.^  So,  in 
an  action  by  an  insolvent  corporation  to  collect  un  assessment  for 
the  purpose  of  paying  their  debts,  the  interests  of  the  creditors 
will  be  so  far  regarded  that  no  defense  grounded  on  defects 
in  the  organization  of  the  corporation  can  be  maintained,  unless 
it  could  have  been  successfully  set  up  in  answer  to  a  creditor's 
bill  against  the  stockholders  to  enforce  their  personal  liability.* 


Rockland  &c.  Steamboat  Co.  v. 
Sewall,  78  Me.  167;  s,  c.  3  Atl.  Rep. 
181;  1  New  Eng.  Rep.  791;  4  East. 
Rep.  621;  KentOQ  &c.  Co.  v.  McAIpin, 
5  Fed.  Rep.  741.  A  plea  of  the  general 
issue  admits  the  competency  of  the 
plaintiff  to  sue  as  a  corporation. 
Society  for  the  Propagation  of  the 
Gospel  V.  Town  of  Pawlet,  4  Pet. 
(U.  S)  480.  But  it  admits  that  fact 
only;  it  does  not  admit  that  it  was 
organized  under  a  certain  law,  but  the 
plaintiff,  a  creditor  suing  a  stock- 
holder, must  prove  such  fact.  Gay  v. 
Keys,  30  111.  413, 421 .  In  a  suit  against 
a  shareholder  by  an  assignee  in  bank- 
ruptcy of  the  corporation,  a  plea  of 
the  general  issue  admits  the  existence 
of  the  corporation.  Pullman  v.  Upton, 
96  U.  S.  328. 

2  Schenectady  &c.  R.  Co.  v.  Thatch- 
er, 11  N.  Y.  102;  Goodrich  v.  Reynolds, 
31  111.  490;  s.  c.  83  Am.  Dec.  240; 
Patterson  v.  Wyomissing  &c.  Co., 
40  Pa.  St.  117;  Eaton  v.  Aspinwall, 
19  N.  Y.  119;  s.  c.  6  Duer  (N.  Y.) 
676;  3  Abb.  Pr.  (N.  Y.)  417;  Central 
Plank  Road  Co.  v.  Clemens,  16  Mo. 
365;  Home  Stock  Ins.  Co.  v.  Sher- 
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wood,  72  Mo.  461 ;  Edinboro  Academy 
V.  Robinson,  37  Pa.  St.  210;  s.  c.  78 
Am.  Dec.  421 ;  East  Pascagoula  Hotel 
Co.  V.  West,  13  La.  An.  545;  Cayuga 
Lake  R.  Co.  v.  Kyle,  64  N.  Y.  185; 
Wight  V.  Shelby  R.  Co.,  16  B.  Monr. 
(Ky.)  4;  s.  c.  63  Am.  Dec.  523;  Hughes 
V.  Bank  of  Somerset,  5  Litt.  (Ky.)  45; 
Swartwout  v.  Michigan  &c.  R.  Co.,  24 
Mich.  389;  Monroe  v.  Fort  Wayne  &c. 
R.  Co.  28  Mich.  272 ;  Rockville  &c.  R. 
Co.  V.  Van  Ness,  2  Cranch  C.  C. 
(U.  S.)  449.  See  note,  19  Am.  &  Eng. 
Corp.  Cas.  298;  Central  &c.  Assn.  v. 
Alabama  Gold  &c,  Co.,  70  Ala.  121 ; 
Buffalo  &c.  R.  Co.  v.  Cary,  26  N. 
Y.  75. 

s  McDonnell  v.  Alabama  Gold  Life 
Ins.  Co.,  85  Ala.  401;  s.  c.  5  South. 
Rep.  120;  Baker  u.  Backus,  32  111.  79; 
Booth  V.  Campbell,  37  Md.  522;  Upton 
V.  Hansbrough,  3  Biss.  (U.  S.)  417; 
Chubb  V.  Upton,  95  U.  S.  665;  Meth- 
odist &c.  Church  v.  Pickett,  19  N.  Y. 
482;  Slocum  v.  Providence  &c.  Co., 
10  R.  I.  112.  But  see  Heard  v.  Sib- 
ley, 52  Ga.  310. 

•*  Ossipee  Manf.  Co.  v.  Canney,  54 
N.  H.  295. 


EVIDENCE.     [2  Thomp.  Corp.  §  1851. 

1850.  Provided  there  is  a  Corporation  de  Facto.  —  Many 
of  the  cases  qualify  this  rule  with  the  proviso  that  there  is  a  cor- 
poration de  facto  ^  though  informally^  or  even  illegally  ^  organ- 
ized. The  doctrine  is  universally  settled  that  a  corporation 
may  exist  de  facto^  though  not  de  jure.  It  may  have  an  exist- 
ence which  will  be  perfectly  valid  in  so  far  as  the  rights  of  third 
persons  are  concerned,  but  which  nevertheless  cannot  be  main- 
tained against  the  State.  That  is,  it  may  exist  so  long  as  the 
State  acquiesces  and  does  not  institute  proceedings  to  oust  it.-^ 
But,  as  there  can  l)e  no  de  facto  officer  where  there  is  no  office 
to  fill,*  so  there  can  be  no  de  facto  corporation  where  the  pre- 
tended corporation  is  one  which  the  law  does  not  authorize  to 
exist  at  all,  but  one  the  existence  of  which  it  prohibits.  Ac- 
cordingly, the  reasoning  is  that,  when  it  is  shown  that  a  charter 
has  been  granted,  then  those  in  possession  and  actually  exercis- 
ing the  corporate  rights  will  be  considered  as  rightfully  there, 
against  wrong-doers,  and  against  all  those  who  have  treated  or 
acted  with  thera  in  their  corporate  character;  that  the  sovereign 
alone  has  a  right  to  complain,  since,  if  it  is  an  usurpation,  it  is 
upon  his  rights,  and  his  acquiescence  is  evidence  that  all  things 
have  been  rightfully  performed,^  And  the  same  reasoning 
would  ap|)ly  where  there  is  a  general  law  authorizing  the  organ- 
ization of  such  a  corporation  as  the  one  which  brings  the  action. 
In  short,  this  principle  may  be  invoked  against  one  who  has 
subscribed  for  stock  in  a  body  which  has  attempted  irregularly 
to  create  itself  a  corporation.® 

§  1851.  Theories  as  to  What  is  Necessary  to  Constitute  a 
Corporation  de  Facto.  —  "In  order  to  establish  such  a  corpo- 

1  Montpelier&c.  R.  Co.  17.  Langdon,  *  Jester  v.  Spurgeon,  27  Mo.  App. 
46  Vt.  28i ;  Monroe  v.  Fort  Wayne  &c.      477. 

R.  Co.,  28   Mich,  272;    Swartwout  v.  ^  Tar  River  Nav.    Co.    v.  Neal,   3 

Michigan  &c.  R.  Co.,  24  Mich.  389.  Hawks    (N.    C),  537;    Elizabeth  City 

2  Eaton  V.  Aspinwall,  19  N.  Y.  Academy  v.  Liudsey,  6  Ired.  L.  (N.  C.) 
121.  476;  s.   c.  45  Am.  Dec.  500.     To  the 

3  Central  Ag.  &c.  Asso.  v.  Alabama  same  effect  see  Wilmington  &c.  R.  Co. 
&c.  Co.,  70  Ala.  120;  s.  c.  9  Am.  Corp.  v.  Saunders,  3  Jones  L.  (N.  C.)  126; 
Cas.  8,  13;  Lehman  v.  Warner,  61  Atlantic  &c.  R.  Co.  v.  Johnston,  70 
Ala.  455;  s.  c.  6  Am.  Corp.  Cas.  155.  N.  C.  350. 

See  also  Baker  v.  Backus,  32  111.  79.  g  chubb  v.  Upton,  95  U.  S.  667,  per 

Mr.  Justice  Hunt. 
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ration,  it  is  necessary  to  show  user  of  the  corporate  franchise  by 
an  association  of  persons,  though  the  organization  may  be  so 
defective  as  to  render  the  franchise  wholly  invalid  in  a  proceed- 
ing ao"ainst  it  by  the  State;  or,  in  other  words,  it  is  necessary  to 
show  the  existence  of  a  charter,  or  some  law  under  which  the 
assumed  powers  are  claimed  to  be  conferred,  and  the  user  of  the 
franchise  claimed  under  such  charter  or  law."  ^  In  another  case 
it  is  said:  *'If  the  papers  filed,  by  which  the  corporation  is 
soufyht  to  be  created,  are  colorable,  but  so  defective  that,  in  a 
proceeding  on  the  part  of  the  State  against  it,  it  would  for  that 
reason  be  dissolved,  — yet,  by  acts  of  user  under  such  an  organi- 
zation, it  becomes  a  corporation  de  facto,  and  no  advantage  can 
be  taken  of  such  defect  in  its  constitution,  collaterally,  by  any 
person."  ^ 

§  1852.  Validity  of  Organization  Questionable  only  by  the 
State. — With  this  qualification,  either  expressed  or  tacitly  im- 
plied, the  courts  reason  that  the  validity  of  the  organization  of 
the  corporation  can  be  questioned  only  in  a  direct  proceeding 
against  the  corporation  by  the  State. ^ 

§  1853.  Stockholder  Estopped  to  Deny  It.  — Many  of  the 
cases  rest  the  same  conclusion  on  the  ground  that  the  stock- 
holder is  estopped  by  his  conduct  from  denying  the  fact  of  the 
regularity  or  legality  of  the  organization  of  the  corporation.* 

1  Gantt,  J.,  in  Abbott  v.  Omaha  Y.  122;  Buffalo  &c.  R.  Co.  v.  Cary,  26 
Smelting  &c.  Co.,  4  Neb.  416,  420.  N.  Y.  75. 

2  Buffalo  &c.  R.  Co.  v.  Cary,  26  N.  *  Chester  Glass  Co.  v,  Dewey,  16 
Y.  77;  quoted  with  approval  in  Abbott  Mass.  94;  s.  c.  8  Am.  Dec.  128;  Selma 
V.  Omaha  Smelting  &c.  Co.,  4  Neb.  &c.  R.  Co.  v.  Tipton,  5  Ala.  787;  s.  c. 
416,  420.  See  ante,  §  495,  et  seq.,  and  39  Am.  Dec.  344;  Eaton  v.  Aspinwall, 
especially  §  501.  19  N.  Y.  119;  Mead  v.  Keeler,  24  Barb. 

3  Hughes  V.  Bank  of  Somerset,  5  (N.  Y.)  20,  25;  Ferguson  v.  Landram, 
Litt.  (Ky.)  45;  Appleton  &c.  Ins.  Co.  5  Bush  (Ky.),  230;  s.  c.  96  Am.  Dec. 
w.Jesser,  5  Allen  (Mass.),  446;  Swart-  350;  Tarbell  v.  Page,  24  111.  4G ; 
wout  V.  Michigan  &c.  R.  Co.,  24  Mich.  Parker  v.  Northern  Cent.  Mich.  R.  Co., 
385;  Chester  Glass  Co.  v.  Dewey,  16  33  Mich.  23;  McCune  Mining  Co.  v. 
Mass.  94;  s.c.  8  Am.  Dec.  128;  Selma  Adams,  35  Kan.  193;  Buffalo  R.  &c. 
&c.  R.  Co.  V.  Tipton,  5  Ala.  787;  s.  c.  Co.  v.  Cary,  26  N.  Y.  75;  Rice  v.  Rock 
39  Am.  Dec.  344;  Rice  v.  Rock  Island  Island,  &c.  R.  Co.  21  111.  93;  Casey  v. 
&c.  R.  Co.,  21  111.  93;  Goodrich  v.  Calli,  94  U.S.  674;  Abbott  w.  Aspin- 
Reynolds,  31  111.  490;  s.  c.  83  Am.  wall,  26  Barb.  (N.  Y.)  202;  Holyoke 
Dec.  240;  Eaton  v.  Aspinwall,  19  N.  Bank  v.  Goodman   &c.  Co.,    9   Cush. 
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This  estoppel  arises  in  three  ways:  1.  Where  the  corporation 
was  in  pretended  existence  at  the  time  when  the  subscription  was 
made,  and  the  subscriber  contracted  with  it  in  its  corporate 
name,  and  thereby  recognized  its  corporate  existence,  within  the 
meaning  of  a  rule  hereafter  discussed,^  —  as,  for  instance,  where 
the  subscriber  executed  his  note  to  tlie  corporation  for  his  sub- 
scription, using  its  corporate  name  as  payee,-  especially  if  the 
note  has  been  asdgned  by  the  corporation  to  a  third  person.-^ 
The  rule  under  this  head  is  not  confined  to  actions  by  the  corpo- 
ration ao-aiast  its  own  stockholders  to  enforce  their  contracts  of 
subscription  ;  but  it  extends  to  any  case  of  an  action  by  a  cor- 
poration against  any  one  who  has  contracted  with  the  corporation 
in  its  corporate  name,  and  it  may  be  stated  thus  :  A  person  who 
has  contracted  with  a  body  in  writing,  by  a  corporate  name, 
when  sued  upon  the  instrument  in  the  same  name,  is  estopped 
to  deny  that  the  payee  or  obligee  is  such  a  corporation.^  2. 
Where  the  subscriber  has  participated  in  the  organization  of  the 
corporation,  in  its  meetings,  in  its  business,  or  has  otherwise 
acted  in  reference  to  it  in  virtue  of  being  a  stockholder,^  —  in 
which  case,  as  already  seen,^  the  estoppel  extends  so  far  as  to 

(Mass.)  576;  McHose  v.  Wheeler,  43  pel  see  the  following  analogous  de- 
Pa.  St.  32;  Lane  v.  Brainard,  30  Conn.  cisions:  Bid  well  v.  Tittsburgli,  85  Pa. 
565.  St.   412;  s.  c  27  Am.  Rep.   662,    and 

1  Post,  Ch.  184;  Dutchess  Cotton  cases  cited;  Petition  of  Sharp,  56  N. 
Manufactory  v.  Davis,  14  Johns.  (N.  Y.  257;  s.  c.  15  Am.  Rep.  415;  Bur- 
Y.)  238;  s.  c.  7  Am.  Dec.  459.  lington  v.  Gilbert,  31  la.  366;  s.  c.  7 

2  Lucas  Market    Savings  Bank   v.  Am.  Rt-p.  143. 

GoldsoU,  8  Mo.  App.  596.  ^  See  Dutchess  Cotton  Man.  Co.  o. 

3  Goodrich  v.  Reynolds,  31  IlL  490;  Davis,  14  John.s.  (N.  Y.)  232;  s.  c.  7 
s.  c.  83  Am.  Dec.  240.  Am.   Dec.  459;  Clark   v.    Navigation 

4  Rice  V.  Rock  Island  &c.  Co.,  21  Co.,  10  Watts  (Pa.)  304;  Centre  Tump, 
m.  95;  Goodrich  v.  Reynolds,  31  111.  Co.  v.  McConaby,  16  Serg.  &  R.  (Pa.) 
490;  s.  c.  83  Am.  Dec.  240;  Dutchess  140;  Sheffield  &c.  R.  Co.  v.  Wood- 
Cotton  Man.  V.  Davis,  14  Johns.  (N.  cock,  7  Mees.  &  W.  578;  Chitteuham 
Y.)  238,  245;  s.  c.  7  Am.  Dec.  459;  v.  Railway  Co.,  2  Ad.  &  El.  (x.  s.) 
Hamtnimck  V.  Bank  of  Edwardsville,  281;  Selma  &c.  R.  Co.  v.  Tipton,  5 
2  Mo.  169;  Hughes  v.  Bank  of  Soraer-  Ala.  787,  807;  s.  c.  39  Am.  Dec.  344; 
set,  5  Litt.  (Ky.)  45,  46;  Tar  River  C^^ntral  Plank  Road  Co.  v.  Clemens, 
Nav.  Co.  V.  Neal,  3  Ha-\vks  (N.  C),  16  Mo.  359;  Hunt  v.  Kansas  &  Missouri 
520,  536;  Worcester  Medical  Inst.  v.  Bridge  Co.,  11  Kan.  412;  Cabot  Bridge 
Harding,  11  Cush.  (Mass.)  285,  289;  v.  Chapin,  6  Cush.  (Mass)  50. 
Brookville  Turnpike  Co.  v.  McCarty,  «  Ante,  §§  82,  1228, 1297,  1323,  1337, 
8  Ind.  392.     On  the  question  of  estop-  1376,  1377. 
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prevent  him  from  denying  that  the  assessment  was  duly  made. 
3.  Where  the  rights  of  creditors  of  the  corporation  have  super- 
vened/ —  a  subject  reserved  for  future  treatment,  —  for  instance, 
where  the  subscriber  gives  his  promi&mry  note  in  settlement  of 
his  subscription  and  it  passes  into  the  hands  of  an  innocent  holder 
for  value  before  maturity,^  though  this  rather  concerns  an  im- 
munity which  attaches  to  negotiable  paper.  Where  the  proceed- 
ing is  by  a  creditor  to  enforce  the  individual  liability  of  the 
stockholder,  this  principle  of  estoppel  extends  so  far  as  to  pre- 
vent him  from  setting  up  the  unconstitutionality  of  the  charter 
as  his  defense.^ 

§  1854.  This  Principle  Limited  to  Corporations  Which 
may  Lawfully  Exist.  — There  can  be  no  de  facto  officer  where 
the  office  itself  does  not  exist ;  *  and  it  is  a  limitation  of  the  rule  we 
are  considering  that  it  applies  only  where  the  corporation  is  one 
which  may  lawfully  exist,  except  in  cases  where  the  rights  of 
creditors  intervene.  Upon  this  subject  the  following  observa- 
tions have  been  made  in  a  judicial  opinion:  "  It  must  be  remem- 
bered that  such  a  suit  is  essentially  a  suit  upon  a  contract ;  that 
this  contract  is  the  constating  instrument  of  the  corporation  — 
in  this  case,  its  articles  of  association.  It  logically  follows  that 
when  this  contract  is  put  in  evidence  in  support  of  the  plaintiff's 
claim,  if  it  is  seen,  by  the  terms  of  the  contract  itself,  that  it  is 
an  unlawful  contract,  the  court  will  refuse  to  enforce  it,  what- 
ever may  be  the  state  of  the  pleadings  or  the  disposition  of  the 
parties.  The  reason  is,  that  a  court  of  justice  will  not  lend 
itself  to  a  violation  of  law  —  will  not  put  itself  in  contempt  of 
its  sovereign,  although  both  parties  to  a  suit  may  ask  to  do  so. 
We  might  illustrate  this  rule  by  supposing  a  strong  case.  Keep- 
ing a  gambling  house  is  a  felony  in  this  State.  Suppose  that  a 
suit  were  brought  by  a  corporation  against  one  of  its  shareholders 
for  calls,  and  that,  on  the  trial  of  the  action,  the  articles  of 
association  offered  in  evidence  should  show  that  the  corporation 
was  organized  for  the  purpose  of  owning  and  running  a  gambling 

1  Tost,  §  3683.  note  on  this  subject  in  19  Am.  &  Eug. 

2  Camp  u.  Byrne,  41  Mo.  526,  Corp,  Cas.  298. 
8  McCarthy  v.  Lavasche,  89  111.  270;  <  AnU^  %  506. 

s,  c.  31  Am,  Rep,  83,     See  a  learned 
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house,  —  we  apprehend  that  no  court  would  allow  the  suit  to 
proceed  further,  no  matter  what  might  be  the  state  of  the  plead- 
ings, or  the  disposition  of  the  parties.  If,  then,  this  corporation 
is  a  corporation  prohibited  by  the  constitution  of  this  State,  this 
suit  is  a  suit  brought  to  enforce  ati  unlawful  contract,  and  the 
plaintiff  must  be  repelled."  ^ 

§  1855.  Constitutionality  of  the  Charter  or  Governing 
Statute.  —  In  strict  logic  this  exception  to  the  rule  would  allow 
the  shareholder,  when  sued  by  the  pretended  corporation  on  his 
contract  of  subscription,  to  show  that  the  charter  or  act  under 
which  the  incorporation  took  place  was  itself  prohibited  by  the 
organic  law,  —  that  is  to  say,  that  the  act  of  incorporation  was 
unconstiiutional?  Such  a  corporation  would,  in  a  strict  sense, 
stand  on  the  footing  of  a  prohibited  corporation.  But,  on 
obvious  grounds  of  public  convenience  and  necessity,  this  cou- 
ce-sion  to  logic  has  been  refused;  and  it  has  been  held  that  the 
rule  governs  which  prohibits  the  trial  of  the  question  of  corpo- 
ration or  no  corporation  in  a  collateral  proceeding,  even  where 
the  action  is  brought  by  the  corporation,  and  where  the  validity 
of  the  act  of  incorporation  is  sought  to  be  drawn  in  question  on 
constitutional  grounds. ^  Another  court  has  held  that  a  stock- 
holder in  a  corporation  who  has  participated  in  its  organization 
and  acted  as  a  director,  cannot  set  up  the  unconstitutionality  of 
the  statute  under  which  the  organization  was  had,  as  a  defense 
to  the  payment  of  his  stock  subscription.*  For  stronger  reasons, 
the  principle  of  estoppel  will  prevent  the  stockholder  of  a  cor- 
poration, whose  charter  is  repugnant  to  the  constitution  of  the 
State,  and  hence  void,  from  urging  that  fact  when  sued  in  respect 
of  his  individual  liability  to  creditors  under  the  charter.^ 

1  St.  Louis  Colonization  Asso.  v.  *  McCarthys.  Lavasche,  89  111.  270; 
Hennessy,  11  Mo.  App.  555,  557.                 s.   c.  31  Am,  Rep.  83;    10  Chi.  L.  N. 

2  See  ante,  §  505.  342.     In  giving  the    opinion    of    the 
s  St.  Louis  V.  Shields,  62  Mo.  247.      court  Mr.  Justice  Walker  said:  «'May 

The  question  here  was  whether  the  shrewd,  intelligent  persons  go  to  the 

act  was  not  within  the  prohibition  of  General  Assembly  and  procure  a  law 

the  constitution  of  the  State  against  that  they  should  know  is  prohibited 

the  passage  of  special  laws.  by  the  fundamental  law,  avail  them  - 

<  Weinman  v.  Wilkinsburg  &c.  R.  selves    of    its    benefits,     obtain    the 

Co. ,  118  Pa.  St.  192.  money  of    the    uninformed    and    the 
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§  1856.  Defense  that  tlie  Charter  was  Obtained  by 
Fraud.  —  It  cannot  be  shown  as  a  defense  to  such  an  action  that 
the  charter  of  the  company  was  obtained  by  fraud,  and  it  is 
proper  to  exchide  evidence  tendered  for  this  purpose,  provided 
it  appear  that  the  shareholder  participated  in  the  business  of  the 
company,  voted  to  accept  an  amendment  of  its  charter,  acted  as 
a  director,  etc.^  But  it  has  been  held  that  "  where  a  charter  has 
been  obtained  by  means  of  fictitious  subscriptions  for  part  of 
the  stock,  and  a  friud  has  been  committed  on  a  bona  fide  sub- 
scriber, by  which  he  has  either  sustained  or  might  sustain  injury, 
no  action  can  be  maintained  against  him  by  the  corporation  for 
the  amount  of  his  subscription,  unless  such  subscriber  has 
accepted  the  charter  and  by  his  own  acts  has  assisted  in  putting 
it  in  operation."  ^  In  the  same  ca>e  the  doctrine  on  which  we  are 
commenting  was  s;iid  not  to  apply  in  cases  where  the  coiporation 
never  had  any  legal  existence,  but  was  a  sJiam^  and  where  a  large 
portion  of  the  stock  was  fraudulently  and  fictitiously  created,  for 
the  mere  purpose  of  being  used  as  a  decoy  to  induce  other  peo- 
ple to  subscribe.  Accordingly,  where  the  afiidavits,  required 
by  the  law  as  a  condition  precedent  to  the  issuing  of  the  license 
by  the  Secretary  of  State,  were  shown  never  to  have  been  filed, 
and  where  the  $5,000  in  cash  of  the  capital  stock,  as  required 
by  the  statute,  had  not  been  paid  in  by  the  subscribers  at  the 
time  the  license  was  issued,  it  was  held  that  the  corporation 
could  not  maintain  an  action  against  a  subscriber  to  enforce  his 
stock  subscription.^ 

§  1857.  Illustrations.  —  It  follows  that  it  is  not  necessary  for 
the  corporation,  in  order  to  maintain  such  an  action,  to  prove  that 
the  corporation  is  authorized  by  law  and  is  still  in  existence.*  In  the 
case  of  a  railroad  company  it  was  held  no  defense  that  the  articles  of 

confiding,  and  then  be   heard  to  say,  precedent  all  demand  tliat  appellant 

*  We  are  not  incorporated ;  our  char-  should  be  estopped  from  denying  the 

ter  and  organization  are  void,  and  we  constitutionality  of  the  law.  " 
will    hold    your    money?'      Or    may  ^  Smith  v.  Heidecker,  39    Mo.  157. 

those  who  promoted    the    enterprise  ^  Occidental  Ins.  Co.  v.  Ganshorn, 

by  becoming  stockholders,  to  enable  2  Mo.  App.  205,  208. 
the  company  to  organize  and  to  pro-  ^  Ibid.     See  also  Wells  v.  Jones,  41 

cure  other  people's  money,  be  heard  Mo.  App.  I. 

to  interpose  such  a  defense?    *     *     *  ■*  South  Georgia  R.    Co.  v.  Ayres, 

Justice,  morality,  public  policy,  and  56  Ga.  230. 
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incorporation  were  defective  in  not  definitely  stating  the  termini  of  the 
road  or  the  counties  through  which  it  passed ;  since,  notwithstanding 
the  defect,  the  shares  of  stock  to  which  his  subscription  entitled  him 
were  shares  in  a  corporation  defacto.^  And  generally,  a  subscriber  to 
the  capital  stock  of  a  railroad  company,  when  sued  for  his  subscription, 
cannot  set  up  in  defense  any  mere  irregularity  in  the  organization  of 
the  company,  provided  it  is  a  corporation  de  facto,  proceeding  without 
interference  of  the  State  authorities  in  the  construction,  completion  and 
maintenance  of  its  road.^  So,  it  is  no  defense  to  an  action  by  a  mutual 
insurance  company  to  collect  assessments,  to  show  that  it  met  and 
chose  officers  before  its  charter  went  into  effect,  if, .  subsequently  to 
that  time,  persons  were  found,  with  the  consent  and  under  the  author- 
ity of  the  designated  corporators,  and  without  objection  on  the  part  of 
the  commonwealth,  actually  exercising  the  corporate  powers,  and 
claiming  and  using  the  franchise.^ 

§  1858.  Where  the  Proceeding  against  the  Stockholdep  is 
by  or  on  Behalf  of  the  Creditors  of  the  Corporation.  —  When 
the  stockholders  in  a  body  which  has  acted  and  held  itself  out  as 
a  corporation  are  proceeded  against  by  creditors,  they  are  equally 
estopped  by  their  own  conduct  from  denying  that  they  are  a 
corporation;*  for  it  would  be  palpably  wrong  to  permit  a 
defendant,  who  is  one  of  the  owners  of  the  capital  stock  of  a  de 
facto  corporation,  which  operates  and  sues  for  his  benefit,  to  set 
up  a  failure  of  its  organizers  to  perform  a  duty  initiatory  to  its 
legal  existence,  when  the  plaintiif ,  if  sued  by  the  corporation  for 
the  defendant's  benefit,  could  not  set  up  the  same  fact  as  a 
defense  to  the  suit.^  "Their  own  acts,"  says  Brickell,  C.  J., 
*<  vitalized  the  corporation,  gave  it  credit,  and  induced  dealings 
with  it;  and  it  is  true  conservatism  and  sound  policy,  promotive 

»  Cayuga  Lake   R.  Co.  v.  Kyle,  64  v.  Pickett,  19  N.  Y.  482;  Upton  tJ.  Hans- 

N.  Y.  185.  brough,  3  Biss.  (U.  S.)  417;  McCarthy 

2  Monroe  v.  Fort  Wayne  &c.  R.  Co.,  v.  Lavasche,  89  111.  270;  s.  c.  31  Am. 
28  Mich.  272.  Rep.  83;  10  Chi.  Leg.  N.  342;  Buffalo 

3  Appleton  &c.  Ins.  Co.  v.  Jesser,  5  &c.  R.  Co.  v.  Cory,  6  N.  Y.  75;  Mc- 
Allen  (Mass.),  416.  Hose  v.  Wheeler,  45  Pa.  St.  32;  Rice 

*  Eaton  V.  Aspinwall,  19  N.  Y.  121;  v.    Rock    Islaud  &c.    R.  Co.,    21111. 

Mead  v.  Keeler,  24  Barb.  (N.  Y.)  20;  93;  Tarbell    v.    Page,    24  111.  47,  48; 

Abbott  V.  Aspinwall,  26  Barb.  (N.  Y.)  Wheelock  v.  Kost,  77  IlL  296. 
202;  Slocum  v.  Providence  Steam  &c.  ^  Eaton  v.  Aspinwall,  19  N.  Y.  119, 

Co.,  10  R.  I.  112;    Chubb  v.  Upton,  95  122. 
U.  S.  G65;  Methodist  Episcopal  Church 
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of  right  and  equity,  to  seal  their  lips  against  contradiction  and 
denial  of  that  which  they  must  be  taken  to  have  affirmed  to  the 
injury  of  strangers  who  have  trusted  the  affirmaHon."  ^ 

§  1859.  Illustrations.  —  Defenses  of  this  kind  have  been  held 
unavailing  in  the  following  cases:  The  statute  required  the  filing 
of  a  ceHificate  of  incorporation,  stating,  among  other  things,  "  the  num- 
ber of  trustees,  and  their  names,  who  should  manage  the  concerns  of 
the  company  for  the  first  year,"  after  which  the  persons  therein  named 
should  become  a  body  corporate,  etc. ,  and  the  certificate  contained  no 
such  statement,  but  the  company  went  into  operation,  and  continued  in 
operation  for  about  twenty  years,  until  dissolved  by  the  judgment  of  a 
court,  and  a  shareholder  was  afterwards  sued  on  one  of  its  contracts. 
The  statute  was  held  to  be  directory  only,  and  the  defendant  was 
estopped  from  urging  this  defense.^  The  making  of  such  a  certificate 
has  been  held  not  a  condition  precedent  to  the  existence  of  the  corpora- 
tion, and  a  failure  to  make  it  cannot  be  set  up  as  a  defense  by  the  cor- 
poration against  a  creditor  ;  ^  nor  by  a  stockholder  against  a  creditor ;  ^ 
nor  could  the  corporation  set  up,  as  a  defense  to  an  action  against  it, 
its  falsehood,  if  made.^  So,  where  the  statute  provided  that,  where  a 
certificate  of  incorporation  should  be  filed,  and  ten  per  cent,  of  the  capital 
should  be  paid  in,  the  persons  named  should  become  a  body  corporate, 
etc.,  a  shareholder,  when  sued  upon  a  corporate  indebtedness,  could 
not  urge  that  ten  per  cent,  of  the  capital  named  had  not  been  paid  in. 
Such  a  company,  though  not  a  valid  corporation  in  point  of  law,  might 
carry  on  its  enterprises,  have  its  day  in  court,  and  divide  its  revenue 
among  the  holders  of  the  shares  of  its  capital,  until  the  State  should 
interpose  and  ask  that  it  should  be  dissolved.  The  only  real  necessity 
for  complying  with  the  statute  in  relation  to  the  payment  of  the  ten 
per  cent,  was  to  prevent  proceedings  in  behalf  of  the  people  from  putting 
an  end  to  its  corporate  functions.  The  fact  that  such  a  company  kept 
a  public  office,  transacted  business  in  its  corporate  name,  kept  the  usual 
corporate  books,  upon  which  the  defendant  appeared  as  a  shareholder 
before  the  contracting  of  the  debt  sued  on, — raised  the  inference  that  the 

'  Central  Ag.  Asso.  v.  Alabama  &c.  ■•  Taibell  v.  Page,  24  111.  46. 

Co.,  70  Ala.  120, 133;  s.c.  9  Am.  Corp.  s  Dooley  v.  Cheshire  Glass  Co.,  15 

Cas.    8,    13.     And    see    McCarthy    v.  Gray  (Mass.),  494.     See  Boston  Acid 

Lavasche,  89  111.  270;  s.  c.  31  Am  Rep.  Co.  v.  Moring,  15  Gray  (Mass.),  211; 

83.  Newcomb  v.  Reed,  12  Allen  (Mass.), 

2  Mead  w.  Keeler,  24  Barb.  (N.  Y.)  362;  Narragansett    Bank    v.   Atlantic 
20.  Silk  Co.,  3  Mete.  (Mass.)  385. 

3  Merrick  w.  Reynolds  Engine  Co., 
101  Mass.  381. 
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credit  was  given  on  the  faith,  not  only  of  the  liability  of  the  corporation 
as  such,  but  ultimately  of  the  several  shareholders  of  its  capital,  and  the 
defendant  was  hence  estopped  from  making  such  a  defense. i 

§  I860.  Illustrations  Continued. —  Neither  is  it  competent  for 
a  stockholder  to  avoid  payment  of  an  execution  levied  upon  his  prop- 
erty, under  the  provisions  of  a  statute  of  Rhode  Island, 2  by  showing 
that  the  fee  or  tax  required  by  another  statute  to  be  paid  to  the  treas- 
urer of  the  State,  before  its  charter  should  take  effect,  had  never  been 
paid.  Although,  by  reason  of  the  non-payment  of  this  fee,  the  act  of 
incorporation  never  went  into  effect, ^  yet  the  shareholder  was  estopped 
to  show  this  fact.  Durfee,  J.,  in  giving  the  judgment  of  the  court, 
said:  "The  plaintiff,  m  order  to  have  the  relief  which  he  seeks, 
ought  to  satisfy  us,  not  only  that  his  company  is  not  a  corporation,  but 
also  that  he  is  entitled  to  show  the  fact  against  its  creditors.  We 
assume,  as  we  think  the  bills  warrant  us  in  assuming,  that  the  plaintiff 
is  a  stockholder  in  the  American  Steam  and  Gas  Pipe  Company, 
though  he  has  done  nothing  as  such  except  hold  his  stock.  The  ques- 
tion, then,  is  whether  a  stockholder,  who  does  nothing  but  hold  his 
stock,  is  estopped,  when  pursued  by  a  creditor  of  the  supposed  corpo- 
ration, from  denying  its  existence.  We  think  he  is  so  estopped.  By 
becoming  and  continuing  a  stockholder,  he  holds  himself  out  as  a  cor- 
porator, and  so  contributes  to  the  belief  that  the  company  with  which 
he  is  associated  is  a  corporation.  To  permit  a  person  who  has  so  held 
himself  out  to  say  that  he  is  not  a  corporator,  when  legally  pursued  as 
such,  would  be  to  permit  him  to  take  advantage  of  his  own  wrong. 
He  is  hke  a  person  who,  having  held  himself  out,  or  suffered  himself  to 
be  held  out,  as  a  copartner,  may  be  charged  with  the  copartnership 
debts.  Or  he  is  like  a  person  who,  without  authority  as  executor  or 
administrator,  intermeddles  with  the  property  of  a  decedent,  and  so 
becomes  chargeable  as  an  executor  in  his  own  wrong.  The  plaintiff 
having  assumed  the  character  of  a  corporator,  where  he  is  sought  to  be 
charged  as  such,  ought  not  to  be  heard  to  say  that  the  character  was 
falsely  or  unlawfully  assumed.  The  fact  that  he  was  not  active  in 
the  business  of  the  company  cannot  avail  him ;  for  it  is  the  assump- 
tion to  hold  the  stock,  as  if  he  were  a  corporator,  which  makes   the 

»  Eaton  V.  Aspinwall,  19  N.  Y.  119;  certificate  or  statement,  in  default  of 

8.  p.,  Abbott  V.   Aspinwall,  26  Barb.  which    the  members  are  jointly  and 

(N.  Y.)  202;   McHose  v.  Wheeler,  45  severally  liable  for  all   debts   of    the 

Pa.  St.  32.     See  ante,  §  1216,  et  seq.  corporation. 

2  Rev.  Stat.  R.  I.  ch.  128,  §§  11,  12.  ^  Union     Horseshoe     Works      v. 

This  statute  requires  the  filing  with  Lewis,  1  Abb.  (U.  S.)  518. 
the   town    clerk    of  a  certain  annual 
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mischief.  It  might  easily  happen  that  the  stockholder  whose  name 
contributed  most  to  the  credit  of  the  supposed  corporation  was  least 
active  in  its  business,  and  it  would  be  plainly  unjust  to  exempt  him 
from  liabilitj'  to  the  creditors  merely  because  of  his  inactivity."  ^  The 
same  ruling  has  been  made  in  Pennsylvania. ^ 

§  1861.  Illustrations  Continued. —  Upon  like  grounds,  where  an 
insurance  company  attempted  to  increase  its  capital  stock;  filed  papers 
for  that  purpose  in  the  office  of  the  auditor  of  State  ;  received  subscrip- 
tions for  and  sold  its  capital  stock  under  such  assumed  increase ;  received 
part  pajnnent  thereon,  and  incurred  large  liabilities  upon  policies  of 
insurance  bearing  upon  their  face  evidence  of  such  increase  ; — this  was 
held  sufficient  to  constitute  the  company  a  coiporation  de  facto,  so  that 
neither  it  nor  its  stockholders  could  object  that  it  was  not  a  corporation 
de  jure,  or  that  it  had  no  power  to  issue  such  an  increase  of  stock. ^ 
For  stronger  reasons,  W'here  a  director  \asited  the  plaintiff  at  his  place  of 
business,  and  represented  that  the  corporation  had  been  legally  organ- 
ized, and  that  he  was  a  director  in  it,  and  the  plainiiff,  on  the  strength  of 
this  representation,  sold  goods  to  the  corporation  and  accepted  the 
notes  in  settlement,  such  director  was  estopped  from  setting  up  its 
defense,  in  a  suit  for  the  corporate  debt,  that  the  corporation  was  never 
legally  organized,  and  that,  therefore,  he  could  not  be  personally  held 
liable  for  its  debts.* 

§  1862.  Estoppel  to  Set  up  Non-Existence  of  Corporation 
at  Time  of  Subscription.  — We  have  already  seen  that  subscrip- 
tions to  the  capital  stock  of  a  corporation,  made  before  Us  or- 
ganization, inure  to  its  benefit  when  it  is  once  formed,  and 
become  in  judgment  of  law,  contracts  between  the  subscriber 
and  the  corporation,  —  though  the  courts  have  rested  this  con- 
clusion on  various  theories  and  refinements.^  In  their  struggles 
with  this  question  the  courts  have  sometimes  rested  their  con- 

1  Slocum  V.  Providence  Steam  aud  voluntarily  taking  stock  in  such  a 
Gas  Pipe  Co.,  10  R.  I.  112, 114.  company  is  not  in  a  position,  when 

2  Patterson  v.  Wyamissing  Co.,  40  sued  for  the  balance  due  for  such 
Pa.  St.  117.  stock,  for  the  benefit  of  the  creditors 

3  Upton    V.    Hansbrough,   3  Biss.  of  such  company,  to  deny  the  authority 
(U.    S.)  417.     "To  the  public,"  said  of  the  company  to  issue  such  stock, 
Hopkins,  J.,  in  this  case,  "  this  com-  and  to  transact  business  lawfully." 
pany  had  all  the  external  indicia  of  *  Corey  v.  Morrill,  Gl  Vt.  698;  s.c. 
being  a  corporation,  and  legally  en-  17  Atl.  Kep.  840. 

titled  to  exercise  the  rights  and  privi-  ^  Ante,  §  1170,  et  seq. 

leges  it  assumed  to  exercise.     A  party 
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elusion  on  the  ground  that,  in  such  a  case,  as  in  others,  the 
shareholder,  when  sued  by  the  corporation,  is  estopped  from 
denying  its  lawful  existence;^  and  this  principle  of  estoppel 
comes  into  play  with  stronger  force  where  the  action  against  a 
stockholder  is  by  or  on  behalf  of  the  creditors  of  the  corpora- 
tion.^ 

§   1863.  Charter  Forfeited  :  Corporation  Dissolved. —  On  a 

similar  principle,  where  the  proceeding  is  by  or  on  behalf  of 
creditors,  it  is  totally  immaterial  that,  as  soon  as  the  indebted- 
ness was  created,  the  corporation  had  been  dissolved  by  the 
State  on  the  ground  that  it  never  legally  existed.^  For,  although 
by  a  rule  of  the  common  law  a  forfeiture  of  a  corporate  charter 
may  extinguish  all  debts  due  by  the  corporation,  yet  the  collat- 
eral undertaking  of  the  stockholders,  under  a  section  of  its  char- 
ter which  makes  them  individually  liable  for  its  debts,  will 
remain  unimpaired.* 

§  1864.  Rule  Works  in  Favor  of  Stockholders.  —  As  already 
seen,^  if  a  corporation  has  no  existence,  even  de  facto,  its  asso- 
ciates are  liable  to  its  creditors  as  partnern ;  but  the  rule  under 
consideration  works  to  protect  the  stockholders  in  a  de  facto 
corporation  from  the  unlimited  liability  of  partners,  as  well  as  to 
render  them  liable  to  the  extent  of  iheir  obligations  as  stock- 
holders. Accordingly,  it  has  been  ruled  that,  in  the  absence  of 
a  statutory  provision  making  shareholders  liable  in  case  of 
failure  to  comply  with  the  requirements  of  a  charter,  persons 
who  have  contracted  with  a  de  facto  corporation  as  a  corporation, 
cannot  deny  its  existence,  in  order  to  charge  its  stockholders 
individually  as  partners.^  Another  court  has  stated  the  rule 
which  protects  them  even  more  broadly,  by  holding  that  persons 
dealing  with  a  corporation  which  is  not  legally  organized  cannot, 
for  this  reason,  proceed  against  the  stockholders  who  for  several 

1  Dorris  v.  French,  6  Thomp.  &  C.  ^  Rowland  v.  Header  Furniture 
(N.  Y.)  581;  s.  c.  I.Hun  (N.  Y.),  Co.,  38  Oh.  St.  270;  GafE  v.  Flesher, 
292.  33  Oh.  St.  107  and  453. 

2  Bell's  Appeal,  115  Pa.  St.  88;  s.  c.  ^  Robinson  u.  Lane,  19  Ga.  337; 
2  Am.  St.  Rep.  532;  8  Atl.  Rep.  177;  Post,  § 

6  Cent.  Rep.  159,  160;  11  East.  Rep.  s  Ante,  §§218,  417. 

608,  G65.     But  see  x>ost,  §  1872.  e  Stout  v.  Zulick,  48  N.  J.  L.  599. 
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years  acted  as  a  corporation  in  good  faith,  supposing  themselves 
to  be  incorporated,  the  State  not  having  moved  in  the  matter. * 

§  1865.  Effect  of  Payment  of  Installments  or  Assessments. — 

The  ('ourt  of  Appeals  of  Maryland  addresses  itself  to  this  ques- 
tion in  a  somewhat  early  case,  reasoning  that,  as  a  general  rule, 
strict  compliance  with  its  charter,  as  to  organization,  must  be 
shown  by  a  corporation  seeking  to  enforce  payment  of  subscrip- 
tions to  its  stock  ;  but  in  some  cases  compliance  will  be  presumed, 
and  in  others  it  may  be  waived.  But  tho  court  held  that  the 
payment  of  an  installment  on  a  subscription  to  its  stock,  is  a 
sufficient  recognition  of  the  legal  existence  and  organization  of 
the  corporation  by  the  subscriber  so  paying,  to  enable  it  to 
recover  the  remaining  installments  from  him.^  On  the  other 
hand,  the  Supreme  Court  of  Alabama  hold  that,  in  an  action  to 
enforce  a  subscription  to  corporate  stock,  a  declaration  that  the 
defendant  paid  all  of  his  subscription  except  that  sued  on,  which 
is  alleged  to  have  been  duly  and  regularly  called  in  and  demand 
therefor  made,  payment  of  which  was  refused  by  the  defendant, 
does  not  allege  sufficient  facts  to  create  an  estoppel  to  dispute 
the  corporate  existence.^ 

§  1866.  Effect  of  Taking  Part  in  Organization,  Attending 
Meetings,  etc. —  All  the  courts  agree  that  the  adventurers  in 
corporate  enterprises  cannot  deny  the  existence  of  the  corpora- 
tion after  they  have  effected  its  organization,  and  had  the  benefit 
of  its  incorporation.*  Accordingly,  it  has  been  held  that  "  if  a 
subscriber,  knowing  that  the  requisite  subscriptions  have  not 
been  made  to  fill  up  the  capital,  attends  meetings  of  the  corpo- 
ration, co-operates  in  the  votes  for  expending  money  and  for 
making  contracts,  and  in  other  acts  which  could  only  be  properly 
done  upon  the  assumption  that  the  subscribers  intended  to  pro- 
ceed with  the  stock  partially  taken  up,  such  subscriber  might  be 

1  Gartside  Coal  Co.  v.  Maxwell,  22  87  Ala.  411;  s.  e.  13  Am,  St.  Rep.  51; 
Fed.  Rep.  197.  6  South  Rep.  360. 

2  Maltby  v.  Northwestern  &c.  R.  ■*  Ante,  §  528,  et  seq. ;  Rockville  &c. 
Co.,  16  Md.  422.  Tump.  Road  v.  Van  Ness,  2  Cranch 

3  Schlossv.  Montgomery  Trade  Co.,  C.  C.  (U.  S.)  449.     Compare  Danbury 

&c.  R.  Co.  V.  Wilson,  22  Conn.  435. 
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estopped  from  setting  up  this  defense.^  So,  in  a  suit  by  a  cor- 
poration against  one  of  its  stockholders  for  calls,  a  stockholder 
participating  in  the  organization  of  the  corporation,  who  at  the 
first  election  had  been  chosen  a  director,  and  had  acted  as  such, 
was  estopped  to  deny  the  validity  of  the  corporate  organization 
on  the  ground  that  notice  of  such  election  had  not  been  mven 
and  that  some  of  the  subscribers  did  not  attend,^ 

§  1867.  The  Same  where  the  Rights  of  Creditors  are  In- 
volved. —  The  principle  applies  with  even  stronger  force  where 
the  rights  of  creditors  are  involved  ;  ^  so  that  a  subscriber  to  the 
stock  of  a  corporation  who  takes  part  in  its  business,  attends  its 
meetings,  acts  as  a  director,"*  and  the  like,^  thereby  estops  him- 
self, when  proceeded  against  by  or  on  behalf  of  the  company's 
creditors,  from  disputing  the  lawful  existence  of  the  corporation. 
The  principle  acquires  even  greater  force  where  the  facts  which 
raise  the  estoppel  have  existed  for  a  great  lapse  of  time.  Thus, 
a  defendant,  whom  it  was  attempted  to  hold  liable  for  a  debt  of 
a  corporation  which  had  been  judicially  recognized  as  duly 
organized  under  the  New  York  act  of  1811,  and  had  acted  as 
such  over  twenty  years,  and  in  which  the  defendant  held  stock 
until  its  dissolution,  was  not  allowed  to  deny  the  legal  incorpo- 
ration of  the  company,  in  the  action  against  him.®  In  another 
case  a  subscriber  to  the  stock  of  a  corporation  was  sued  on  his 
subscription,  after  its  consolidation  with  another  corporation. 
It  appeared  that  he  had  joined  and  acquiesced  in  the  proceedings 
for  consolidation  made  by  his  own  company  ;  that  the  stockholders 
of  the  other  company  had  raised  no  objection,  and  that  the  con- 
solidation had  taken  place  years  before.  It  was  held  that  he 
could  not  set  up  technical  objections  to  the  proceedings  taken  by 
the  other  corporation  to  effect  the  consolidation.^ 

§  1868.  Opposing  Doctrine  that  the  Existence  of  the  Cor- 
poration Must  be  Proved.  —  Some    authority  is  found  in  the 

1  Cabot  &c.  Bridge  v.  Chapiu,  6  ^  Eaton  v.  Aspinwall,  6  Duer 
Gush    (Mass.)  50.  (N.  Y.),  176;  s.  c.  aff' d,  19  N.  Y.  119. 

2  Schenectady  &c.  E.  Co.  v.  <*  jjgad  v.  Keeler,  24  Barb.  (N.  Y.) 
Thatcher,  11  N.  Y.  102.  20. 

3  Ante,  §§  528,  1376, 1377.  '  Wells  v.  Rodgers,  60  Mich.  525; 
*  Smith  V.  Heidenecker,  39  Mo.  157.      ante,  §  354. 
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decisions  of  authoritative  courts,  to  the  effect  that  in  actions  of 
this  nature,  whether  by  the  corporation  to  recover  an  assess- 
ment, or  by  or  on  behalf  of  creditors,  the  stockholder  will  not 
be  estopped  to  deny  the  existence  of  the  corporation,  but  that  its 
existence  must  be  proved  by  the  plaintiff.^  Thus,  it  has  been 
held  in  Indiana  that  until  the  statutory  requirements  to  organize 
a  corporation  have  been  complied  with,  a  subscriber  to  the 
articles  of  association  is  not  estopped  to  deny  the  existence  of 
the  corporation. 2  So  it  has  been  held  in  Maine  that  in  an  action 
to  char;[^e  a  shareholder  with  liability  for  the  debts  of  a  corpora- 
tion the  existence  and  organization  of  the  company  must  be 
proved.  The  judgment,  obtained  apparently  against  the  com- 
pany, may  not  be  conclusive  of  such  existence  and  organization, 
in  an  action  to  which  he  is  a  stranger  ;  but  the  highest  species  of 
proof  of  these  facts  is  said  to  be  as  necessary  and  proper  in  such 
an  action  as  for  other  purposes  where  the  existence  and  organiza- 
tion are  questioned.^  The  Supreme  Judicial  Court  of  Massa- 
chusetts have  reasoned  that,  one  of  the  essential  requirements 
of  the  statute  touching  the  organization  of  corporations  being 
that  the  persons  who  are  to  be  created  a  corporation  should 
associate  themselves  together  by  articles  of  agreement  in  writ- 
ing, where  this  cannot  be  shown,  notwithstanding  it  appears  that 
some  organization  took  place  with  a  view  to  establish  a  corpora- 
tion, persons  alleged  to  he  stockholders  cannot  be  held  to  their 
statutory  liability  as  such  for  debts  of  this  body,  for  the  obvious 
lack  of  any  authentic  evidence  showing  how  the  body  was  con- 
stituted or  the  extent  of  their  interests  in  it.* 

§  1869.  A  Judicial  Review  of  the  Decisions  on  this  Ques- 
tion. —  In  a  case  in  the  Supreme  Court  of  Rhode  Island, ^  the  subject 
was  again  carefully  reconsidered,  and  the  opposing  decisions  were 
critically  examined.  I  shall  best  exhibit  these  opposing  cases  by 
quoting  the  language  of  the  very  learned  and  experienced  judge  who 
delivered  the  opinion  in  the  case  alluded  to.     Durfee,  J.,  said:     "  The 

1  Hudson  ».  Carman,  41  Me.  84,  88 ;  3  jjudson  v.  Carman,  41  Me.  84, 
Unity  Ins.  Co.  v.  Cram,  43  N.  H.  636;      88. 

Utley    V.    Union  Tool   Co.,     11    Gray  <  Utley  w.  Union  Tool  Co.,  11  Gray 

(Mass.),  139.  (Mass.),  139. 

2  Indianapolis  &c.    Mining    Co.   v.  «  Slocum  v.  Warren,  10  R.  I.  116. 
Herkimer,  46  Ind.  142. 

1424 


EVIDENCE.     [2  Thomp.  Corp.  §  1869. 

facts  on  which  the  question  to  be  decided  arises  are  these :  In  1863  a 
public  statute  was  passed  which  provided  that  no  act  of  incorporation 
granted  after  the  passage  thereof,  with  certain  exceptions,  should  take 
effect  until  the  persons  therein  incorporated  should  have  paid  to  the 
general  treasurer  the  sum  of  one  hundred  dollars,  if  the  capital  limited 
by  the  act  was  the  sum,  or  any  less  sum  than  one  hundred  thousand 
dollars.  In  1867  the  charter  for  the  Pro\adence  Steam  and  Gas-Pipe 
Company  was  granted,  the  capital  named  being  seventy-five  thousand 
dollars.  The  grantees  of  the  charter  proceeded  to  organize  under  it, 
and  to  transact  business  as  a  corporation,  without  first  payino-  the  one 
hundred  dollars  as  required.  The  plaintiff  became  a  stockholder,  and 
the  defendant,  Elizabeth  Warren,  made  the  loan  as  above  stated,  rehino- 
for  repayment  not  only  upon  the  credit  of  the  company,  but  also  upon 
the  personal  liability  of  the  stockholders,  and  of  the  plaintiff,  especially, 
as  one  of  them.  The  company  having  failed  to  repay  the  loan,  the  said 
Elizabeth  Warren  seeks  to  charge  the  plaintiff  personally  as  a  corpora- 
tor; and  the  plaintiff  replies  that  he  cannot  be  so  charged,  because,  b}^ 
reason  of  the  omission  to  pay  the  tax,  the  charter  never  went  into  effect, 
and  consequently  the  supposed  corporation  never  had  any  legal  exist- 
ence. We  decided  in  the  former  case  that  having,  by  becomino-  a 
stockholder,  helped  to  hold  the  company  out  as  a  corporation,  he  could 
not  be  permitted  to  sa}',  when  pursued  by  a  creditor  of  the  company, 
that  he  and  his  associates  or  predecessors  had  omitted  to  do  an  act 
which  they  ought  to  have  done  before  organizing  as  a  corporation,  and 
that  in  consequence  of  this  deUnquency  the  company  was  not  (what  it 
purported  to  be)  a  legally  estabhshed  corporation.  The  plaintiff 
maintains  that  this  decision  was  erroneous,  and  in  support  of  his  view 
relies  especially  upon  the  cases  of  Hudson  v.  Carman,^  Unity  Insurance 
Company  v.  Cram, 2  Utley  v.  Union  Tool  Company, ^  and  Gardner 
V.  Post.4  We  propose  to  consider  these,  and  some  of  the  other  cases 
bearing  upon  the  question,  somewhat  in  detail.  Hudson  v.  Carman 
was  an  action  to  charge  a  stockholder,  under  the  statute  of  Maine,  upon 
a  debt  due  from  the  corporation,  judgment  thereon  ha^^ng  been  ren- 
dered against  the  corporation.  The  plaintiff  offered  the  books  of  the 
corporation  to  prove  its  acceptance  of  the  charter  and  its  organization. 
The  judge  ruled  that  the  existence  and  organization  of  the  corporation 
should  first  be  proved  almnde  before  the  books  could  be  introduced. 
To  this  ruling  the  plaintiff  excepted,  and  his  exception  was  sustained 
by  the  Supreme  Court.  It  does  not  appear  but  that  the  corporation 
was  duly  created  and  organized,  the  question  being  simply  by  what  evi- 

1  41  Me.  84.  Ml  Gray  (Mass.),  139. 

2  43  N.  H.  636.  -i  43  Pa.  St.  19. 
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dence  these  facts  should  be  proved.  In  deciding  this,  the  court  re- 
marked —  though  the  remark  was  not  called  for  by  the  question  before 
them  —  that  in  such  an  action  it  was  necessary,  if  required,  that  the 
existence  and  organization  of  the  corporation  should  be  established,  and 
that  judgment  against  the  company  was  not  conclusive  of  such  existence 
and  organization.  The  Unity  Insurance  Company  v.  Cram  was  an 
action  upon  a  promissory  note  given  by  the  defendant  for  insurance  by 
the  plaintiff  company,  which  claimed  to  have  formed  as  a  corporation 
for  mutual  iusui'ance  under  the  New  Hampshire  statute.  It  appeared 
that  the  company,  in  its  formation,  had  not  observed  the  requirements 
of  the  statute,  and  the  court  held  that  it  was  not  a  corporation  author- 
ized to  issue  a  policy  of  insurance,  and  gave  judgment  for  the  defendant. 
Utley  V.  Union  Tool  Company  was  a  proceeding,  under  the  Massachu- 
setts statute  of  1851,  to  charge  certain  persons  as  stockholders  of  a 
manufacturing  corporation,  judgment  having  gone  against  the  alleged 
corporation  by  default.  In  the  trial  at  nisi  prius^  the  court  ruled  that  it 
was  not  necessary  to  prove  the  existence  of  the  corporation,  that  having 
been  admitted  by  the  default.  An  exception  taken  to  this  ruling  was 
sustained  by  the  Supreme  Judicial  Court,  which  declared  that,  in  such  a 
proceeding,  the  burden  of  proof  was  on  the  plaintiff  to  show  the  legal 
existence  of  the  corporation.  Gardner  v.  Post  was  an  action  against 
the  directors,  officers,  and  agents  of  a  bank,  described  in  the  declara- 
tion as  a  corporation  lawfully  established,  for  unlawfully  issuing  notes 
of  the  denomination  of  $5,  $10,  $20,  and  $50,  of  which  the  plaintiff  had 
received  and  held  $30,000.  The  court  held  that  a  charter  or  letters- 
patent  from  the  government  were  necessary  to  create  the  bank  a  body 
corporate,  and  that  these  not  having  been  proved  by  the  plaintiff,  or  in 
any  manner  attempted  to  he  supplied,  he  failed  in  supporting  his  declara- 
tion. The  question  of  estoppel  does  not  appear  to  have  been  raised  in 
either  one  of  these  cases  ;  and  though  we  are  not  disposed  to  think  that 
they  are,  on  that  account,  of  no  weight  as  authority,  we  nevertheless  do 
think  that  they  are  entitled  to  very  much  less  consideration  than  they 
would  have  been  if  the  question  had  been  raised.  The  plaintiff  also 
cites  the  cases  of  Harriman  v.  Southern,!  Jones  v.  Cincinnati  Type 
Foundry  Company,^  and  Heaston  v.  Cincinnati  Railroad  Company.^ 
The  view  expressed  in  these  cases  is  that  if  a  company  organizes  as 
a  corporation  where  there  is  no  law,  or  only  an  unconstitutional  law, 
authorizing  such  organization,  the  doctrine  of  estoppel  does  not 
apply ;  but  that  where  there  is  a  law  under  which  the  corporation  might 
be  rightfully  organized,  there  the  doctrine  of  estoppel  is  applicable.  It 
seems   to  us   that  these  cases  tell  rather  against  than  in  favor  of  the 

1  16  Ind.  190.  2  Ihid.  85.  ^  j^j-d.  275;  s,  c.  75  Am.  Dec.  430. 
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plaintiff,  for  here  there  was  a  charter  duly  granted,  and  though  it  was 
not  to  go  into  effect  until  a  certain  tax  was  paid,  thei-e  was  nothing  to 
prevent  the  grantees  of  the  charter  from  paying  the  tax,  and  then 
organizing  with  perfect  regularity,  both  in  fact  and  in  law.^  The 
plaintiff  also  cites  cases  in  which  it  has  been  held  that  a  corporation, 
duly  established  as  such,  is  not  estopped  from  denying  its  liability 
where  there  is  a  want  of  power  to  contract  the  Kability,  the  reason 
being,  he  says,  that  otherwise  the  powers  of  the  corporation  might  be 
indefinitely  enlarged ;  and  he  argues  that,  in  the  case  at  bar,  the  doctrine 
of  estoppel  is  still  less  applicable,  inasmuch  as  the  company  was  acting 
not  merely  in  excess  of  its  corporate  powers,  but  without  any  corporate 
power  whatever.  But  in  the  case  at  bar  the  defect  of  power  exists  not 
by  reason  of  any  insufficiency  of  the  grant,  but  by  reason  solely  of 
a  delinquency  on  the  part  of  the  grantees  of  the  power ;  and  the 
estoppel,  if  applied,  would  be  applied  not  to  prevent  an  appeal  to  the 
charter,  to  show  a  want  of  authority,  but  to  prevent  the  introduction  of 
evidence  by  the  company  or  its  members,  to  prove  their  own  delin- 
quenc}^  We  do  not  think  that  in  such  a  case  there  should  be  any 
hesitation  to  apply  the  doctrine  of  estoppel,  from  fear  that  it  would  lead 
to  an  indefinite  enlargement  of  the  powers  of  the  corporation."  2 

§  1870.  Continued.  — In  the  same  case  ^  the  opinion  of  the  court 
continues:  "  On  the  other  hand,  there  are  cases  in  which  the  doctrine  of 
estoppel  has  been  applied  both  in  favor  of  and  against  corporations,  which, 
for  the  light  they  throw  on  the  question  under  review,  are  entitled  to 
consideration.  There  are  numerous  cases  in  which  it  has  been  held  that 
where  a  person  has  entered  into  a  contract  with  a  company  as  a  corpo- 
ration, and  has  received  the  benefit  of  his  contract,  he  is  estopped  to 
deny  the  legality  of  its  organization. ^  In  Zabriskie  v.  Cleveland,  etc.. 
Railroad  Company  ^  the  directors  of  a  railroad  company  had  entered 
into  a  guaranty  which  they  could  not  legally  enter  into  without  the  as- 
sent of  two-thirds  of  the  corporation,  given  at  a  called  meeting,  or  until 
after  the  provisions  of  a  certain  act  had  been  accepted  and  the  certifi- 
cate of  its  acceptance  filed  with  the  Secretary  of  State.  There  was  no 
proof  of  such  certificate,  but,  the  guaranty  having  been  ratified  by  the 
corporation,  without  dissent,  the  court  refused,  at  the  instance  of   the 

1  Citing  Brownlee  v.  Otiio  &c.  R.  3  siocum  v.  Warren,  10  R.  I.  116, 
Co.,  18  Ind.  68.  121. 

2  Siocum  V.  Warren,  10  R.    I.  116,  *  Citing  Abb.  Dig.  Corp.  333,  §  39, 
118.     Opinion  by  Durfee,    J.,   citing  c«  seg.;  Herman  on  Estop.,  §  571. 
Bargate  v.    Shortridge,  5  H.  L.  Cas.           ^  23  How.  (U.  S.)  381. 

297,  318;  Zabriskie  v.  Cleveland  &c. 
R.  Co.,  23  How.  (U.  S.)  381. 
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corporation,  to  enjoin  its  execution.  The  court  said :  '  The  acceptance 
of  these  acts  may  be  infen-ed  from  the  conduct  of  the  corporators  them- 
selves.. The  corporation  have  executed  the  powers  and  claimed  the 
privilege  conferred  by  them,  and  they  cannot  exonerate  themselves 
from  the  responsibility  by  asserting  that  they  have  not  filed  the  evidence 
required  by  the  statute  to  evince  their  decision.'  ^  In  the  United  States 
Express  Company -y.  Bedbury'^  the  company  was  proceeded  against  as  a 
corporation,  by  process  of  garnishment,  and  appeared  to  the  suit  by  the 
name  of  '  The  United  States  P^xpress  Company.'  One  question  raised 
related  to  the  sufficiency  of  the  service,  which  was  valid  only  in  case 
the  company  was  a  corporation.  The  court  decided  that  the  name  in 
which  they  had  appeared  imported  a  corporation,  and  remarked :  '  It 
seems  to  comport  with  reason  that  when  an  association  of  persons 
assume  a  name  which  implies  a  corporate  body,  and  exercise  corporate 
powers,  they  should  not  be  heard  to  deny  that  they  are  a  corporation. 
When  they  do  act  and  contract,  they  are  estopped  from  denying  their 
corporate  liability.'  In  Rockville,  etc.,  Turnpike  Company  v.  Van 
Ness^  the  charter  of  the  company  required  that  1,500  shares  of  the 
stock  should  be  subscribed,  as  a  prerequisite  of  the  organization.  The 
defendant,  a  subscriber,  being  sued  on  his  subscription,  offered  to 
show  that  the  1,500  shares  had  not  been  subscribed,  some  of  the  sub- 
spriptions  being  without  authority ;  but  it  appearing  that  the  company 
had  been  organized,  the  defendant  himself  taking  part  and  being  elected 
a  manager,  the  evidence  was  rejected.  The  court  said :  '  It  is  not  com- 
petent for  any  stockholder  to  make  the  objection  to  the  existence  of  the 
corporation,  inasmuch  as  they  have  elected  the  president  and  managers, 
and  have  had  all  the  benefits  of  a  corporation.  They  cannot  now  set 
up  as  a  defense  their  own  want  of  power.  '  "*  In  Galveston  Railroad 
Company  v.  Cowdrey  ^  it  was  decided  that  bona  fide  holders  of  railroad 
bonds,  executed  in  due  form  and  by  the  proper  officers,  could  not  be 
prejudiced  by  the  fact  that  the  mortgage  given  to  secure  the  same  was 
executed  out  of  the  State,  or  by  virtue  of  a  resolution  adopted  by  the 
directors  at  a  meeting  held  out  of  the  State.  Justice  Bradley,  in  deliv- 
ering the  opinion,  said :  '  We  see  no  reason  why  it  should  not  be  estopped 
by  the  action  of  its  directors  in  another  territory,  when  that  action  is 
the  basis  of  negotiations  by  which  third  parties  have  bona  fide  parted 
with  their  money,  and  the  company  has  received  the  benefits  of  the 

1  Citing  Owen  v.  Purdy,  12  Ohio  St.      R.  Co.,  21  111.  93;  West  Winsted  Sav- 
73.  ings  Bauk  v.  Ford,  27  Conn.  282;  s.  c. 

2  34  111.  459.  71  Am.  Dec.  66. 

3  2  Cranch  C.  Ct.  (U.  S.)  449.  ^  11  Wall.  (U.  S.)  459. 
*  Citing   Rice  v.  Rock  Island  &c. 
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transaction.'  The  case  of  Camp  v.  Bj'rne^  is  a  still  stronger  case.  In 
that  ease  the  charter  was  granted  b}'  the  State  of  Tennessee,  and  the 
only  organization  under  it  was  effected  in  Missouri.  The  court  held 
that  the  organization  of  the  company  did  not  constitute  it  a  corporation  ; 
but  also  held,  at  the  same  time,  that  the  defendant,  a  subscriber  to  the 
stock  thereof,  who  had  given  to  the  company,  as  a  corporation,  his  note 
for  the  amount  of  his  subscription,  when  sued  by  a  bona  Jide  indorsee 
of  the  note  for  value  before  maturity,  was  estopped  from  denying  the 
legal  existence  of  the  corporation.  In  Massachusetts  it  has  been  held 
that  a  company,  sued  as  a  corporation  formed  under  a  general  statute, 
is  estopped  to  set  up,  for  the  purpose  of  defeating  the  action,  the  false- 
ness of  the  certificate  filed  by  it  as  a  compliance  with  the  requirements 
of  the  statute,  or  to  avail  itself  of  its  omission  to  publish  the  certificate 
of  its  organization  required  by  the  statute.-  In  Xew  York  it  is  declared 
to  be  the  law  that  where  there  is  a  colorable,  but  defective,  organization 
under  a  general  law,  the  company,  by  acts  of  user,  become  a  corpora- 
tion de  facto ^  and  no  advantage  can  be  taken  of  the  defect,  collaterally, 
by  any  person. ' '  ^ 

§  1871.  Continued:  The  Proper  Distinction  Stated.  —  In  the 

same  case  *  the  learned  judge  proceeds  to  define  what  seems  to  be  the 
proper  limit  of  the  rule,  in  the  following  language:  "It  is  true  that 
these  cases  are  not  precisely  like  the  case  at  bar,  but  they  are 
cases  which  illustrate  the  application  of  the  law  of  estoppel  in 
respccf  to  corporations,  or  companies  acting  as  corporations,  or 
which  illustrate  to  what  extent  the  corporate  existence  of  a  com- 
pany acting  as  a  corporation  can  be  collaterally  questioned.  And 
we  think  it  is  safe  to  say,  upon  the  authority  of  these  cases,  that 
at  least  where  there  is  an  act  or  charter  in  existence  under  which  a 
company,  by  taking  the  proper  steps,  can  become  a  corporation,  if  a 
company  does  de  facto  organize  and  hold  itself  out  as  a  corporation, 
contracting  obligations  as  such,  it  cannot,  when  sued  upon  such  obliga- 
tions by  persons  who  have  dealt  with  it  as  such  in  good  faith,  be  per- 
mitted to  avoid  a  corporate  liability  thereon  by  setting  up  that  it  has  not 

1  41  Mo.  525.  75;  Eaton  v.  Aspinwall,  19  N.  Y.  119; 

2  Citing  Dooley  v.  Cheshire  Glass  Holmes  v.  Gilliland,  41  Barb.  (N.  Y.) 
Co.,  15  Gray  (Mass.),  494;  Callender  5(j«;  Abbott  v.  Aspiuwall,  26  Barb. 
V.  Painesville  &c.  R.  Co.,  11  Ohio  St.  (N.  Y.)  202;  Mead  v.  Keeler,  24  Barb. 
516.  (N.    Y.)   20;    Leonardsville  Bank    v. 

3  Slocum  V.  Warren,  10  R.  I.  116,  Willard,  25  N.  Y.  574. 

121;    opinion  by    Durfee,    J.,    citing  *  Slocum  v.  "Warren,  10  R.  I.  116, 

BafEalo  &c.  R.  Co.  v.  Gary,  26  N.  Y.      121. 
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taken  all  the  steps  prescribed  as  conditions  precedent  to  its  legal  exist- 
ence as  a  corporation.  If  this  be  so  in  regard  to  the  company  as  a 
whole,  we  do  not  see  why  it  is  not  equally  so  in  regard  to  each  member 
of  the  company  individually,  in  so  far  as  membership  imports  an  indi- 
vidual liability.  In  this  case,  it  is  said,  there  was  no  act,  or  charter ; 
but  in  our  opinion  there  was  a  charter  duly  granted  by  the  legislature, 
subject  only  to  a  condition  that  it  should  not  take  effect  until  a  certain 
act  should  be  performed ;  but  inasmuch  as  this  act  could  have  been 
performed,  as  it  ought  to  have  been  performed,  by  the  grantees  of  the 
charter  before  their  orgauization  as  a  corporation,  the  case  does  not,  in 
our  view,  substantially  differ  from  cases  which  are  clearly  within  the 
rule  above  stated.  Indeed,  it  is  frequently  the  case  that  a  charter  is 
granted  subject  to  an  implied  condition  that  the  grant  shall  not  take 
effect  until  it  has  been  duly  accepted;  and  yet,  as  we  have  seen,  the 
doctrine  of  estopi^el  maj^  be  applied  to  prevent  the  want  of  such  an 
acceptance  from  operating  to  defeat  a  just  claim. i  In  this  case  the 
company  had  only  to  pay  into  the  treasury  of  the  State  one  hundred 
dollars,  and  all  would  have  been  right.  AVhen  it  organized  as  a  corpo- 
ration, and  from  year  to  year  continued  doing  business  as  such,  it  as 
much  as  said,  and  each  one  of  the  stockholders  as  much  as  said,  that 
that  sum  had  been  paid  and  now  neither  the  company  nor  any  one  of 
the  stockholders  ought  to  be  heard  to  assert  the  contrary,  in  order  to 
escape  any  liability  to  which  he  or  it  would  have  been  subject  if  the 
payment  had  been  duly  made.  This  decision  is,  doubtless,  a  hard  de- 
cision for  the  plaintiff,  and  we  very  much  regret  that  his  situation  is 
such  that  he  is  so  severely  affected  by  it.  But  hard  as  the  decision  is 
for  the  plaintiff,  it  only  subjects  him  to  the  liability  to  which  he  would 
have  been  subjected  if  the  tax  due  the  State  had  been  paid,  as  it  ought 
to  have  been  paid,  and,  therefore,  only  to  the  liability  which,  as  an 
honest  man,  he  must  be  presumed  to  have  intended  to  incur  when  he 
connected  himself  with  the  company." 

§  1872.  Cases  where  tliis  Defense  was  Successful.  —  Cases 
have  been  found  where  this  defense  was  successfully  set  up.  "Where  it 
appeared  that  the  meeting  at  which  subscriptions  of  stock  were  made, 
was  not  a  meeting  of  the  corporation,  but  only  of  individuals,  and  that 
the  capital  stock  was  increased,  not  by  a  vote  of  the  corporation,  as 
required  by  its  charter,  but  by  a  vote  of  these  individuals, — it  was 
held  that  the  corporation  was  not  legally  organized,  and  that  an 
action  to  recover   the   amount  of  a  subscription  could  not  be  main- 

1  Citing  Camp   v.  Byrne,   41     Mo.      WoodrofEe,  8  Dow.  &  Ry.   530;  Al)b. 
525;    Tobacco    Pipe-Makers'    Co.    v.      Dig.  Corp.  331,  §  23. 
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tained.^  -  -  -  -  In  an  action  to  recover  the  amount  subscribed  by 
the  defendant  in  an  agreement  to  unite  with  others  in  the  formation  of 
a  joint-stock  or  incorporated  company,  for  certain  specified  purposes, 
and  to  pay  the  amount  of  his  subscription  to  the  treasurer  of  such  com- 
pany,—  it  "was  held:  1.  That  the  legal  and  effectual  formation  of  a 
corporation  or  joint-stock  company  was  a  condition  precedent  to  the 
defendant's  obUgation  ;  and  that  he  ha^l,  therefore,  aright  to  contest  the 
validity  of  the  alleged  organization  of  such  a  company.  2.  That,  even 
if  the  alleged  company  was  legally  organized,  the  defendant  was  not 
liable,  as  its  business  included  branches  in  which  he  had  never  contracted 
to  engage. 2  This  case  was  not  very  well  reasoned.  Eapallo,  J.,  said: 
"  It  may  be  that  a  corporation  de  facto  was  established,  and  that  if  the 
defendant  had  contracted  with  it  after  its  formation,  he  would  have  pre- 
cluded himself  from  setting  up  the  invalidity  of  its  organization  as  a 
defense  to  an  action  upon  his  contract.  This,  however,  would  rest  upon 
the  ground  that  by  contracting  with  it  he  had  recognized  its  existence 
as  a  corpoi'ation.  No  such  ground  could  be  assumed  where  the  con- 
tract was  made  before  the  formation  of  the  corporation^^  and  was  condi- 
tioned upon  its  formation.  A  legal  and  effectual  formation  of  a 
corporation  or  joint-stock  company  for  the  purpose  specified  in  the  con- 
tract was  a  condition  precedent  to  his  obligation  to  put  in  his  capital. 
He  would  not  be  bound  under  such  a  contract  to  invest  his  capital  in 
the  stock  of  a  corporation  not  legally  formed,  or  which  had  not  obtained 
the  franchise  of  carrying  on  the  business  contemplated  by  the  contract, 
and  in  which  he  had  agreed  to  become  interested."  ^ 

§  1873.   View  that  Question  not  Triable  in  Equity.  —  In  a 

case  ill  a  court  of  equity  the  view  has  been  taken  that  an  alleira- 
tion  that  a  corporation  was  not  properly  organized,  and  there- 
fore, had  no  authority  to  collect  a  subscription  made  to  its 
capital  stock,  is  a  question  that  can  only  be  tried  in  a  court  of 
law.^  But  while  a  proceeding  to  forfeit  the  charter  is  necessarily 
a  proceeding  at  law,  yet  if  such  a  question  can,  under  any  cir- 
cumstances at  all,  be  tried  in  a  collateral  proceedino:  ao-ainst  a 
stockholder,  the  trial  can  only  be  a  trial  for  the  purposes  of  that 
proceeding,  and  it  is  not  ))erceived  why  such  a  trial  cannot  be  as 
well  had  in  a  court  of  equity  as 'in  a  court  at  la^v,  if  the  court 
otherwise  has  jurisdiction. 

1  Katama  Land  Co.  v.  Holley,  129  3  See  to  the  contrary,  ante,  §  1862. 
Mass.  540.  4  iiici,  467, 

2  Dorris    v.    Sweeney,    60    N.    Y.  «  Thompson  v.  Guion,  5  Jones  Eq. 
*63.  (N.  C.)  113. 
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Article  II.     Conduct  Showing  Membership  —  Estoppels. 


Section 

1877.  General  doctrine. 

1878.  The  American  doctrine  stated, 

1879.  Subscription  implied  from  act- 

ing as  a  member. 
1879a.  Some  contractual  basis  neces- 
sary. 

1880.  Renders    non-compliance    with 

formalities  immaterial. 

1881.  Evidentiary  character  of  partic- 

ular facts. 

1882.  Exceptional  cases. 

1883.  Estoppel    to    deny    validity    of 

shares. 

1884.  Further  of  this  principle, 

1885.  Theory    that    stockiiolder    may 

repudiate  ultra  vires  shares. 
188.6,  Notwithstanding    the      acts    of 
agents  of  the  company. 

1887.  As  in  case  of  a  void  amalgama- 

tion, 

1888.  Otherwise    in  cases  of  a  good 

amalgamation  or  reorganiza- 
tion. 

1889.  Evidence   not    sufficient    under 

this  rule. 

1890.  Effect  of  passive  acquiescence, 

laches  and  lapse  of  time. 

1891.  Acquiescence  of  the  corporation 

estops  it  from  denying  validity 
of  the  subscription. 

1892.  Operation     of     this     principle 

where    the    shareholder    has 
been  released, 

1893.  Subscription  prior  to  incorpora- 

tion   good    without    acts    of 
ratification. 

1894.  Conduct  showing  membership. 

1895.  Paying  calls. 


1898. 


1899. 


Section 

189G.  Serving  as  a  director, 
1897.  Serving    in    a  corporate    office 
which  can  only  be  filled  by  a 
shareholder. 
When    the  principle  works    to 
exclude  the  shareholder  from 
the  company. 
Illustrations  of  the  foregoing. 

1900.  Attending  corporate  meetings. 

1901.  "Voting  as  a  stockholder, 

1902.  Doctrine  that  pledgee  of  shares 

does  not  make  himself  a 
shareholder  by  voting  at  cor- 
porate meetings. 

1903.  Giving  a  proxy  so  as  to  vote. 

1904.  Participating  in  management  of 

corporation. 

Illustrations, 

Illustrations  continued. 

Conduct  ratifying  an  agreement 
to  take  shares  in  a  future 
company. 

Acting  as  member  of  provisional 
committee. 

Receiving  dividends, 
1910.  Paying  calls,  serving  as  director, 
attending  meetings. 

Conduct  ratifying  subscription 
by  unauthorized  person. 

The  person  must  be  held  out  as 
shareholder  with  his  knowl- 
edge. 

View  that  others  must  have 
acquired  rights  on  the  faith 
of  the  acts  of  the  stock- 
holder. 

Waiver  by  conduct  of  irregu- 
larity of  assessment. 


1905, 
1906, 
1907. 


1908. 


1909. 


1911. 


1912. 


1913. 


1914, 


§  1877.  General  Doctrine. —  A  great  many  cases  are  found, 
mostly  in  this  country,  where  persons,  by  suffering  themselves 
to  be  held  out  to  the  public  as  shareholders,  or  by  acting  as 
such,  have  been  held  estopped  to  deny  that  relation.  The  rule 
has,  no  doubt,  arisen  from  the  analogy  of  the  corresponding 
rule  relating  to  partners,  or  members  of  joint-stock  companies, 
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In  England,  before  the  recent  Companies  Acts,  such  companies 
were  regarded  simply  as  enlarged  partnership  firms;  the  English 
judges  insensibly  applied  to  them  this  rule  of  the  law  of  partner- 
ships, and  from  this  it  was  easily  borrowed  by  the  American 
judges  and  applied  to  our  chartered  corporations.  It  has  been 
so  applied  in  this  country,  both  where  the  contest  was  between 
a  creditor  of  a  corporation,  and  a  person  alleged  to  be  a  share- 
holder, and  also  between  the  company  itself  and  persons  souo-ht 
to  be  charged  by  it  as  shareholders,  in  actions  for  calls.  It  is 
obvious  that  if,  in  any  case,  in  a  contest  between  the  corporation 
itself  and  one  sought  to  be  charged  as  a  shareholder,  he  will  be 
held  estopped  by  his  conduct  to  deny  that  relation,  such  estop- 
pel will,  for  stronger  reasons,  arise  against  him  where  the  con- 
test is  between  him  and  creditors  of  the  company,  who  may  have 
given  credit  on  the  faith  of  his  responsibility  as  a  member.  It 
is  perhaps  noteworthy  that  in  the  cases  which  have  arisen  under 
the  recent  English  Companies  Acts,  little  trace  of  this  doctrine 
is  found.  Indeed,  it  has  almost  entirely  passed  out  of  view  in 
recent  cases,  and  those  courts  seem  to  have  settled  down  upon 
the  idea  that  a  person  is  or  is  not  a  shareholder  accordingly  as 
he  has  or  has  not  contracted  to  be  so  ;  that  the  rights  of  cred- 
itors can  only  be  enforced  against  him  in  the  right  of  the  com- 
pany ;  and  that,  unless  he  has  made  a  contract  for  himself  such 
as  charges  him  with  the  obligations  of  a  shareholder,  the  courts 
will  not  make  one  for  him.^  The  old  English  and  the  present 
American  decisions  seem  to  rest  upon  a  much  higher  plane  of 
equity.  The  modern  notion  seems  almost  wholly  to  ignore 
the  rights  of  creditors,  and  to  afford  the  amplest  facilities 
for  fraud.  The  numerous  English  cases  where  the  question  of 
estoppel  has  arisen  with  reference  to  joint-stock  partnerships  are 
thought  to  fall  somewhat  outside  the  scope  of  this  discussion, 
and  have  not,  therefore,  been  collected  in  this  work.'^ 

§   1878.  The   American  Doctrine  Stated.  —  The   American 
courts  hold  that  if  a  person  purchases    shares,  and  suffers   his 

»  Ante,  §  1592.  Blng.  110;  Perring  v.  Hone,  4  Bing.  28. 

2  See,  however,  Dickinson  u.  Valpy,  See  furtlier  Duffleld  z?.  Barnum   Wire 

10  Barn.  &  Cress.  128;  Harvey  v.  Kay,  &c.  Works,  64  Mich.  293;  s.  c.  31  N- 

9  Barn  &Cress.  35G;  Ellisw.  Schmoeck,  W.    Rep.  310. 
5  Bing.  521 ;  Doubleday  v.  Muskett,  7 
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name  to  appear  upon  the  books  of  the  association,  he  will  not  be 
heard  to  impeach  his  own  title.  He  will  not  be  allowed  to 
accept  the  benefits  without  shouldering  the  burdens.  This  prin_ 
ciple  has  been  well  set  forth  in  a  case  arising  under  the  New 
York  banking  law:  *'  No  doubt  a  person  may  show,  in  exonera- 
tion of  himself,  that  his  name  has  been  placed  on  the  books 
without  his  consent.  But  if  a  party  makes  an  actual  purchase 
of  shares,  whether  from  the  bank  or  an  individual  holder,  and 
voluntarily  allows  himself,  in  this  manner,  to  be  represented  to 
the  world  as  a  stockholder,  he  must  take  the  responsibilities 
of  that  situation.  He  comes  within  the  terms  and  policy  of 
the  act.  His  title  may  be  imperfect.  Equities  may  exist  be- 
tween him  and  other  parties;  the  shares  may  be  in  dispute; 
they  may  be  claimed  by  some  one  else,  in  hostility  to  his  own 
right.  The  statute  has  no  regard  to  such  questions.  The  per- 
son who  has  caused  or  allowed  his  title  to  be  registered  on  the 
books  cannot  deny  the  truth  of  that  representation,  and  disavow 
the  ownership  when  it  ceases  to  be  a  benefit  and  comes  to  be  a 
burden."  1  Thus,  if  a  person  named  in  the  certificate  and 
charter  as  a  member,  afterwards  acts  as  such,  or,  on  discovering 
the  use  of  his  name  as  a  member,  does  not  personally  disavow 
it,  he  cannot  evade  liability  as  a  member  by  showing  that  he  was 
not  one  in  fact,  and  never  paid  in  any  stock.  The  disavowal 
must  be  immediate,  or  he  will,  as  between  himself  and  creditors, 
be  deemed  to  have  ratified  the  relation.  This  rule  was  applied 
where  the  attorney  of  a  judgment  creditor  of  a  corporation  had 
accepted  stock  in  satisfaction  of  the  judgment,  and  the  principal 
had  not  disavowed  the  act.^ 

§   1879.   Subscription  Implied  from  Acting  as  a  Member.  — 

The  charter  and  the  previous  certificate  required  by  the  statute 
being  generally  public  acts  and  publicly  recorded,  if  any  person 
named  therein  as  a  member  afterwards  acts  as  such,  or  does  not 
disavow  the  relation  as  soon  as  he  discovers  the  use  of  his  name, 
he  cannot,  as  already  seen,^  evade  his  liability  as  a  member 
merely  by  showing  that  he  was  not  in  fact  a  subscriber,  and 
never  paid  in  any  money  on  account  of  stock.     He  must  imme- 

1  Matter  of    Reciprocity   Bank,  22  2  McHose  v.  Wheeler,  45  Pa.  St.  32. 

N.  Y.  17,  per  Comstock,  C.  J.  3  j^nte,  §  1877,  et  seq. 
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diately  and  publicly  disavow  the  act,  or  he  will  be  taken  to  have 
ratified  it  so  far  as  relates  to  creditors.^  The  liability  of  such 
persons  has  been  placed  on  the  principle  of  estoppel.'^  It  re.'iis 
on  the  principle,  already  considered,^  that  one  who  suffers  his 
name  to  be  held  out  to  the  public  as  a  member  in  respect  of  a 
given  number  of  shares'whereby  others  are  induced  to  sub^^cribe 
or  to  give  credit  to  the  corporation,  ought  not  to  be  heard  to 
deny  that  he  is  such  when  to  continue  in  the  relation  has  ceased 
to  be  profitable  to  him.  The  rule  and  the  reason  for  it  have 
thus  been  stated:  "Where  a  shareholder  in  a  corporation  is 
called  upon  to  respond  to  a  liability  as  such,  and  where  a  party 
has  contracted  with  a  corporation,  and  is  sued  upon  the  con- 
tract, neither  is  permitted  to  deny  the  existence  or  the  legal 
validitv  of  such  corporation.  To  hold  otherwise  would  be  con- 
trary to  the  plainest  principles  of  reason  and  of  good  faith, 
and  involve  a  mockery  of  justice.  Parties  must  take  the  con- 
sequences of  the  position  they  assume.  They  are  estopped 
to  deny  the  reality  of  the  state  of  things  which  they  have 
made  appear  to  exist,  and  upon  which  others  have  been  led 
to  rely.  Sound  ethics  require  that  the  apparent  in  its  effects 
and  consequences  should  be  as  if  it  were  real;  and  the  law 
properly  so  regards  it."  *  So,  in  a  case  in  Massachusetts,  it 
is  said:  "No  man  can  be  compelled  by  the  legislature  to  be- 
come a  member  of  a  corporation  without  his  con;sent ;  yet  if  he 
do  consent,  and  even  not  expressly,  but  by  implication,  he  can- 
not afterwards  deny  his  liability  to  the  lawful  exactions  of  the 

>  McHose  V.  Wheeler,  45  Pa.  St.  41.  329 ;  s.  c.  70  Am.  Dec.  128 ;  Miss.  &c.  R. 

New  Hampshire  &c.  R.  Co.  u.  Johnson,  Co,  v.  Harris,  36  Miss.  17.     Compare 

30  N.  H.  3^0;  s.  c.  C4  Am.  Dec.  300;  McCully  v.  Pittsburgh  &c.  R.  Co.,  32 

Greenville  &c.  R.  Co.   v.  Coleman,  5  Pa.  St.  25.    That  subsequent  declara- 

Rich.  (S.  C.)  118;  Penobscot  R.  Co.  v.  tions  to  strangers  do  not  create  such 

Dummer,   40   Me.    172;   s.  c.   63  Am.  an  estoppel,  see  Rutland  &c.  R.  Co.  ??. 

Dec.  654;  Chaffin    v.    Curamings,    37  Lincoln,  29  Vt.  206. 

Me.  76;  Chase  v.  Merrimacli  Banls,  19  ^  Hays  ».  Pittsburgh  &c.  R.  Co.,  38 

Pick.  (Mass.)  564;  s.  c.  31  Am.  Dec.  Pa.  St.  81. 

163;  Haynes  v.  Brown,  36  N.  H.  545;  ^  j^nte,  §§  1376,  1377. 

Haywood    &c.    Plaals     Road    Co.    v.  *  Casey  v.  Calli,  94  U.  S.  673,  680, 

Bryan,  6  Jones    (N.   C),  82;    Kansas  opinion    by     Mr.     Justice     Swayne; 

City  Hotel  Co.  u.  Harris,  51  Mo.  464.  quoted  and  followed   in   Re   Central 

That  it  is  a  question  for  a  jury,   s^e  Bank  of   Canada,  25  Can.  L.   J.  238, 

Phila  &c.  R.  Co.  v.  Cowell,  28  Pa.  St.  240. 
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corporation,  on  the  ground  that  he  did  not  solicit  the  privilege, 
and  was  no  party  to  it  when  granted."  ^ 

§  1879a.  Some  Contractual  Basis  Necessary,  —  But  in    all 

these  cases,  there  must,  in  order  to  charge  the  supposed  share- 
holder either  in  behalf  of  the  corp(»ration  for  assessments, 
or  in  behalf  of  the  creditors  after  insolvency,  be  some  basis 
of  contract^  at  least  colorable;  otherwise  there  is  nothing 
by  which  to  determine  the  extent  of  his  liability.  And  herein 
a  corporation,  where  the  liability  of  members  is  restricted, 
differs  from  a  partnership  where  that  liability  is  unrestricted: 
in  the  latter  case  a  person  may  undoubtedly  be  charged  by 
acts  of  estoppel  alone. ^  We  must  therefore  conclude  that 
acts  of  estoppel  such  as  are  considered,  in  the  case  of 
members  of  corporations,  extend  no  further  than  to  validate 
voidable  contracts  of  subscription  or  membership.  Most  of  the 
holdings  become  very  simple  when  this  distinction  is  kept  in 
view.  Thus,  a  subscription  for  shares  was  made  by  A.  for  and 
in  the  name  of  B.  Here  B.,  by  accepting  the  office  of  director, 
to  which  he  was  not  eligible  if  not  a  stockholder,  recognized  the 
validity  of  the  subscription.^  In  another  case  governed  by  the 
same  principle,  A.  became  a  director  and  vice-president  of  a 
national   bank,    and  assumed  the   active  management  thereof. 

1  Hampshire  u.  Franklin,  16  Mass.  tion  of  individuals,  for  their  private 
76,  87,  per  Parker  C.  J.  This  lansjuage  emolument,  or  for  the  improvement  of 
was  quoted  with  approval  by  Collier,  their  estates,  it  must  be  construed,  as 
C.  J.,  in  Selma  &c.  R.  Co.  v.  Tipton,  5  to  its  effect  and  operation,  like  a  grant. 
Ala.  787;  s.  c.  39  Am.  Dec.  344,  356.  VVe  are  all  of  opinion  that  this  was  a 
The  ruling  is  in  conformity  with  the  grant  or  charter  to  the  individuals 
previous  decision  of  the  same  court  who  prayed  for  it,  and  those  who 
in  Ellis  V.  Marshall,  2  Mass.  209,  s.  c.  should  associate  with  them;  and  all 
3  Am.  Dec.  49,  where  it  appeared  that  incorporations  to  make  turnpikes, 
the  legislature  had  incorporated  cer-  canals,  and  bridges,  must  be  so  con- 
tain persons  named  for  the  purpose  sidered."  And  the  conclusion  was 
of  making  a  street,  and  had  subjected  that  the  legislature  could  not  force  a 
them  to  assessment  by  the  corporation  person  to  become  a  member  of  a 
for  the  expenses  of  making  such  strictly  private  corporation  without 
street,  and  it  was  held  that  a  person  his  consent. 

named  in  the  act  could  not  be  bound  -  Selby  v.  McCullough,  26  Mo.  App. 

unless  he  had  assented   thereto.     It  &&;  Gates    v.   Watson,    54  Mo.   585; 

was  said  by  Parker,  C.  J.  (p.  276),  in  Kimel  v.  Hayes,  83  Mo.  200. 
giving  judgment  in  that  case:  "If  it  be  ^  penobscot  R.  Co.  v.  Dummer,  40 

a  private  act,  obtained  at  the  solicita-  Me.  172;  s.  c.  63  Am.  Dec.  654. 
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The  statute  required  such  an  officer  to  be  a  shareholder.  Certain 
shares  were  transferred  to  A.;  hut,  as  he  claimed,  without  his 
knowledge,  until  a  large  dividend  was  declared,  when  he  returned 
the  dividend  to  the  assignor  of  the  shares.  The  declaration  of 
the  dividend  was  a  fraud,  the  bank  being  insolvent.  It  was  held 
that  A.  must  be  deemed  a.  shareholder,  and  liable  as  such.^  But 
in  this  case,  if  no  shares  had  ever  been  transferred  to  A.,  and  if 
he  had  never  subscribed  for  any  or  purchased  any,  by  himself  or 
otherwise,  he  could  not  have  been  charged  as  a  shareholder. 

§  1880.  Renders  Non-compliance  with  Formalities  Imma- 
terial.—  [t  was  lield  by  Lord  St.  Leonards,  in  a  well-considered 
case,  that  if  directors,  not  following  the  formalities  prescribed 
by  the  deed  of  settlement,  adopted,  in  respect  of  a  particular 
transaction,  and  for  the  purpose  of  constituting  shareholders,  a 
new  rule  of  proceeding,  and  a  party  treats  himself,  and  is  treated 
by  the  directors,  as  a  shareholder  by  virtue  of  such  a  transac- 
tion, it  is  not  competent  for  the  directors  subsequently  to  repu- 
diate the  transaction  on  the  ground  of  non-compliance  with  the 
formalities  required  by  the  deed  of  settlement. ^  Upon  like 
grounds  a  subscriber  to  the  stock  in  a  proposed  company,  who  is 
present  at  the  first  election  and  is  there  elected  a  director,  and 
acts  as  such,  will  not  afterwards  be  permitted,  in  a  suit  against 
him  by  the  company  for  a  call,  to  deny  the  validity  of  its  organ- 
ization, on  the  ground  that  no  notice  of  such  election  was  given, 
and  that  some  of  the  subscribers  did  not  attend.^ 

§  1881.  Evidentiary  Character  of  Particular  Facts.  —  Evi- 
dence of  membership,  in  actions  by  the  corporation  for  calls,  has 
been  found  in  the  fact  of  the  defendant  subscril)ing  for  certain 
shares,  the  clerk  of  the  corporation  entering  his  name  upon  its 
records  as  a  shareholder  in  respect  of  the  number  of  shares  so 
subscribed,  and  the  subsequent  dedarationoi  the  defendant  that 
he  had  taken  the  shares.*  Signing  a  subscription  list  headed 
"  Railroad  stock  taken  at,  etc.,  in  the  "  [name  of  the  railroad 

1  Brown  v.  Finn,  34  Fed.  Rep.  124.      II   N.   Y.  102.     See    ante,   §    1849,   et 

2  StrafEon's  Executors'  Case,  1  De      seq. 

G.  M.  &  G.  676.  *  New    Hampshire    &c.    R.  Co.   v. 

3  Schenectady  &c.  Co.  v.  Thatcher,      Johnson,  30  N.    H.   390;  s.  c.  64  Am. 

Dec.  300. 
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company] ,  under  which  is  writtenthe  names  of  the  subscribers  and 
the  number  of  shares  taken  by  each;  and  afterwards  participat- 
ing in  the  election  of  directors  and  making  partial  payments  on 
his  subscription/ — these  facts  are  evidence  to  charge  the  defend- 
ant in  an  action  for  assessments.  Holding  a  meeting,  effecting 
a  temporary  organization,  electing  officers,  subscribing  for  stock, 
and  adopting  articles  of  incorporation  at  a  subsequent  meeting, 
where  articles  are  on  record  in  compliance  with  the  governing 
statute, —  creates  the  relation  of  stockholder  among  the  co- 
adyenturers.2  According  to  the  theory  of  some  courts,  par- 
ticipating in  the  affairs  of  the  company  as  a  stockholder,  as  by 
voting  at  corporate  elections,  serving  as  a  director,  etc.,  is  not 
merely  evidence  tending  to  show  membership,  but  it  is  conclusive 
evidence  of  membership,  on  the  theory  of  estoppel.^ 

§  1882.  Exceptional  Cases. — But  this  rule  has  not  been 
universally  applied.  Thus,  where  the  governing  statute  gave 
the  option  to  the  husband  of  a  female  shareholder,  or  to  the 
executor  of  a  deceased  shareholder,  to  become  a  member  on 
complying  with  certain  requisites,  and  the  husband  received 
dividends  and  receipted  for  them  in  the  name  of  his  wife,  and 
attended  meetings  at  which  none  but  shareholders  were  entitled 
to  be  present,*  and  where  an  executor  received  a  dividend  which 
accrued  after  the  death  of  his  testator,^  neither  of  them  was 
held  liable  to  respond  to  creditors  of  the  company.  These  cases, 
and  also  Bosanquet  v.  Shortridge,®  elsewhere  cited,  cannot,  it  is 
thought,  be  appealed  to  as  establishing  an  exception  to  the  gen- 
eral rule  just  stated.  In  a  well-reasoned  case  in  equity,  involv- 
ing similar  questions,  they  were  treated  by  Lord  St.  Leonards 

1  Fry  V.  Lexington  &c.  R.  Co.,  2  himself  in  a  bill  in  equity  as  a  surviv- 
Metc.  (Ky.)  314.  ing  partner;  signing  a  note  with  the 

2  Heald  V.  Owen,  79  Iowa,  23;  s.  c.  other  members,  to  raise  money  for 
44  N.  W.  Rep.  210.  the  business,  and  also  a  power  of  at- 

s  Hays  v.  Pittsburgh  &c.  R.  Co.,  38  torney  to  sell  real  estate,  and  attend- 

Pa.    St.    81.      Such    evidence,     it  is  ing  a  meeting  of  the  association,  etc. 

added,  is  primary,  and  not  secondary.  Mechanics'  Bank  v.  Dean,  124  Mass. 

Ibid.    Evidence  to  warrant  the  finding  81. 

that    the    party  was  a  member  of  an  *  Ness  v.  Angas,  3  Exch.  805. 

unincorporated  joint  stock  company  has  ^  Ness  v.  Armstrong,  4  Exch.  21. 

been   found  in  the  act  of  describing  "^  6  Exch.  098. 
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as  depending  upon  the  terms  of  a  particular  statute,^  which, 
though  referring  to  equitable  as  well  as  legal  liabilities,  did  not 
furnish  a  particuhir  remedy  for  equitable  liabilities.  A  man 
could  not,  he  thought,  be  proceeded  against  by  iscire  facias 
under  the  particular  provisions  of  that  act,  unless  it  could  be 
shown  that  he  was  legally  liable  as  a  member. ^ 

§  18S3.  Estoppel  to  Deny  Validity  of  Shares. — A  person 
who  accepts  shares  in  a  coinpan}^  executes  the  deed  of  settle- 
ment, for  several  years  receives  dividends  declared  on  the  shares, 
and,  after  the  company  has  been  ordered  to  be  wound  up,  is 
called  on  as  a  contributory,  is  estopped  by  his  contract  and  by 
his  conduct  from  denying  the  validity  of  the  shares.^  So,  where 
the  directors  of  a  company  made  an  unauthorized  issue  of  shares 
beyond  their  capital,  but  their  acts  were  afterwards  ratified  by 
the  company  at  a  general  meeting,  the  allottees  of  such  shares 
were  bound  by  the  confirmatory  resolution,  and,  on  the  winding 
up  of  the  company,  were  rightly  placed  on  the  list  of  contribu- 
tories.*  So,  it  has  been  held  in  this  country  that  one  who 
purchases  shares  in  a  corporation,  and  knowingly  suffers  his 
name  to  appear  on  the  books  as  a  shareholder,  cannot,  in  a  pro- 
ceeding to  enforce  liis  individual  liability,  under  a  statute  pro- 
viding that  the  word  "  stockholder "  shall  be  understood  to 
mean,  not  only  such  persons  as  appear  from  the  books  of  the 
corporation  to  be  such,  but  also  every  equitable  owner, — impeach 
his  own  title  by  showing  that  the  stock  was  improperly  pur- 
chased by  the  corporation  and  issued  to  him.^ 

§  1884.  Further  of  this  Principle.  —  Under  the  operation  of 
this  principle  a  subscriber  may  make  a  subscription  otherwise 
bad  for  want  of  sufficient  formality  or  certainty y  good  by  con- 
duct which  has  the  effect  of  ratifying  or  validating  the  same,  and 
estopping  him  from  setting  up  the  informality,  —  as  where  he 
afterwards  acts  as  a  stockholder  and  accepts  the  office  of  direct- 
or.®    So,  as  already  seen,^  although  the  shareholder  was  induced 

1  7  Geo.  IV.  c.  46.  <  Sewell's  Case,  L.  R.  3  Ch.  131. 

Straffou's  Executor's  Case,  1  De  ^  Matter  of  Reciprocity  Bank,  22  N. 

G.  M.  &G.  589.  Y.  9,  17. 

*  Hull  Flax  and  Cotton  Mill  Co.  v.  ^  Lane  v.  Brainerd,  30  Conn.  665. 

Wellesby,  6  H.  &  N.  38.  »  Ante,  §  1377. 
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to  become  such  by  fraudulent  representations  of  the  officers  of 
the  corporation,  yet  if  he  afterwards  attends  corporate  meetings, 
and  takes  part  in  the  affairs  of  the  corporation,  —  as  by  voting 
to  increase  the  capital  stock,  voting  for  the  declaration  of  divi- 
dends, receiving  a  dividend,  and  doing  nothing  for  the  period  of 
six  months  to  repudiate  his  relation  as  a  stockholder,  he  will 
become  estopped  to  rescind  his  subscription  on  the  ground  of 
fraud,  as  against  the  creditors  of  the  corporation  after  it  has 
become  insolvent.^  And  where  certain  persons  became  sub- 
scribers to  the  stock  of  a  corporation  upon  a  promise  by  the 
president  to  take  their  stock  oif  their  hands  when  they  should 
require  it,  it  was  held  that  there  was  no  reciprocity  in  the  agree- 
ment, and  that  the  subscribers  could  not,  after  retaining  the 
stock  until  the  concern  proved  disastrous,  call  upon  the  president 
to  fulfill  his  promise.^  So,  it  was  held  that  an  incorporator  of  a 
turnpike  road  company,  who  took  an  active  part  in  effecting  a 
change  in  the  route  of  the  road,  and,  after  the  change  was  made, 
promised  to  pay  his  subscription  to  the  stock  of  the  company, 
could  not  repudiate  his  subscription  on  the  ground  of  the  in- 
definiteness  of  the  object  of  incorporation  as  expressed  in  the 
articles.^ 

§  1885.  Theory  that  Stockholder  may  Repudiate  Ultra  Vires 
Shares.  —  So,  a  stockholder  is  not  estopped  to  deny  the  validity 
of  certain  shares  issued  under  a  scheme  to  increase  the  capital 
stock  of  the  corporation,  although  he  voted  for  the  arrangement. 
For,  although  a  stockholder  cannot  set  up  informalities  in  the 
issue  of  stock  which  the  corporation  has  the  power  to  create,* — 
yet  where  the  corporation  is  absolutely  without  power  to  increase 
its  capital  stock  beyond  a  certain  limit,  the  acquiescence  of  the 
shareholder  can  neither  give  it  validity  nor  bind  him  or  the  cor- 
poration.^ So,  it  is  said  by  an  eminent  writer:  *'  A  distinction 
must  be  made  between  the  shares  which  the  company  had  no 
power  to  issue  and   shares    which   the    company  had  power  to 

J  Duffield     V.    Barnum     Wire    &c.  ^  Owenton  &c.  Turnpike  Road  Co. 

Worlis,  64   Mich.  293;  s.  c.  31   N.  W.  v.  Smith  (Ky.),  13  S.  W.  Rep.  426. 

Rep.  310;  7  West.  Rep.  60G.  4  Upton  v.  Tribilcock,  91  U.   S.  45; 

2  Slee  V,  Bloom,  19  Johns.  (N.  Y.)  Chubb  v.  Upton,  95  U.  S.  665;  Pull- 

456,  482;  s.  c.  10  Am.  Dec.  273.  man  v.  Upton,  96  U.  S.  328. 

s  Scoville  V.  Thayer,  105  U.  S.  143. 
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issue,  although  not  in  the  manner  in  which,  or  upon  the  terras 
upon  which,  they  have  been  issued.  The  holders  of  shares 
which  the  company  has  no  power  to  issue,  in  truth  had  nothing 
at  all,  and  are  not  contributories."  ^ 

§  1886.  Notwithstanding  the  Acts  of  Agents  of  the  Com- 
pany. —  If  the  stockholder  is  not  in  such  a  case  estopped  by  his 
own  acts  from  repudiating  an  ultra  vires  i>sue  of  shares,  for 
stronger  reasons  he  is  put  under  no  such  estoppel  by  the  acts  of 
agents  of  the  company  in  representing  by  public  advertisements 
that  the  company  has  a  capital  stock  equal  to  that  which  would 
result  from  the  ultra  vires  increase.  Said  the  court:  *'The 
laws  secured  to  the  public  and  the  creditors  an  infallible  mode 
of  ascertaining  the  real  ca[)ital  of  the  company.  They  were 
bound  to  know  that  the  law  permitted  no  such  increase  of  its 
capital  stock  as  tiie  company  had  attempted  to  make,  and  that 
any  representation  that  it  had  been  made  was  false.  As  forcibly 
suggested  by  counsel,  a  creditor,  who  has  been  defrauded  by 
misrepresentation  of  the  real  capital  of  the  company,  has  his 
remedy  in  an  action  of  tort  against  all  who  participated  in  the 
fraud.  But  the  wrong  done  to  him  cannot  entitle  the  entire 
body  of  creditors,  who  have  not  suffered  from  the  alleged 
fraud,  to  recover  of  the  entire  body  of  stockholders  who  have 
taken  no  [)art  in  it.  We  are  of  opinion,  therefore,  that  the 
defendant  is  not  estopped  by  the  acts  of  the  agents  and  officers 
of  the  company  to  allege  the  nullity  of  the  overis-ue  stock,  and 
his  non-liability  to  an  assessment  on  such  void  stock."  ^ 

§  1887.  As  in  Case  of  a  Void  Amalgamation.  —  Where  an 
amalgamation  of  two  companies  has  been  attempted,  and,  in  pur- 
suance of  the  scheme  of  amalgamation  certain  shareholders  of  the 
A.  company  apply  for  and  have  allotted  to  them  their  quota  of 
shares  in  the  B.  company,  and  the  amalgamation  is  afterwards 
judicially  determined  to  be  void,  such  shareholders  of  the  A. 
company  will  not  be  estopped,  by  their  conduct  or  acquiescence 
in  the   arrangement,    from  afterwards  denying   that   they    are 

1  2  Lind.  Part.,  1st  ed.  138.  And  Y.)  432;  Mackley's  Case,  1  Ch.  Div. 
see  Lathrop  v.  Kneeland,  46  Barb.  (N.      247. 

2  ScovilletJ.  Thayer,  105  U.  S.  143, 
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shareholders  in  the  B.  company. ^  Nor,  in  case  of  a  void  amal- 
t^amation,  will  the  fact  that  two  of  the  directors  of  the  selling 
company,  to  whom  shares  had  been  allotted  in  exchange  for 
shares  in  the  purchasing  company,  acted  under  the  terms  of  the 
atrreemeut  as  directors  of  the  purchasing  company,  estop  them 
from  denying  their  liability  as  contributories  of  the  purchasing 
company.'* 

S  1SS8.  Otherwise  in  Cases  of  a  Good  Amalmagation  or 

Reorganization But  of  course  the  principle  of  estoppel  under 

discussion  applies  in  cases  where  there  has  been  valid  consolida- 
tion or  organization.  This  may  be  illustrated  by  a  case  where,  on 
the  reorganization  of  a  national  bank,  the  defendant  subscribed 
on  the  basis  of  a  total  subscription  of  $500,000,  while  the 
actual  increase  of  stock  was  but  $4(31,000.  The  defendant  pro- 
tested and  refused  to  vote  on  the  stock  issued  to  him,  but 
retained  his  certificate  until  the  bank  passed  into  the  hands  of  a 
receiver  several  months  afterwards.  It  was  held  that  his  accept- 
ance and  retention  of  the  certificate  constituted  a  ratification 
which  precluded  him  from  contending  against  his  liability .^ 

§  1889.  Evidence  not  Sufficient  under  tliis  Rule.  —  On  the 

other  hand,  the  mere  recilal  in  a  bond  that  the  obligor  has  re- 
tained as  a  loan  a  certain  amount  of  his  subscription  in  an  edu- 
cational corporation,  has  been  held  no  evidence  of  the  fact  of  a 
subscription ;  *  but  if  not,  why  not?  On  what  principle  can  it  be 
held  that  a  man's  solemn  admission,  over  his  own  signature,  is 
not  evidence  against  him?  Such  a  paper  itself  might  be  re- 
garded as  an  informal  subscription.^     It  has  been  held  that  the 

1  Bank  of  Hindustan  v.  Alison,  L.  held  that  a  finding  of  a  court  of  ad- 
R.  6  C.  P.  54;  ante,  §  354.  miralty  that  certain  persons  were  not 

2  Stace  &  Worth's  Case,  L.  R.  4  members  of  the  corporation  would 
QYi,  682.  not  be  disturbed,    see    McAdaras  v. 

3  Butler  V.  Aspinwall,  33  Fed.  Rep.  Boyer,  37  Fed.  Rep.  73.  Validity  of 
217.  See  also  Buford  v.  Northern  bond  and  mortgage  given  for  shares 
Line  Packet  Co.,  69  Mo.  611;  Clarke  before  legal  organization  of  the  com- 
V.  Omaha  &c.  R.  Co.,  4  Neb.  458;  ante,  pany;  invalidity  of  same  as  to  wife  of 
2  358.  principal  obligor:    Valk  v.  Crandall, 

■*  Butler    University  v.  Scoonover,  1    Sandf.    Ch.    (N.  Y.)    179.     Facts 

114  lud.  381 ;  s.  c.  5  Am.  St.  Rep.  627.  stated,  on  which  it  was  held,  that  the 

«  For  evidence   on  which    it  was  relation  of  a  certain  corporation  to 
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stockholder  is  not  estopped  from  objecting  to  the  cancelLition  of 
his  shares  because  an  amendment  to  the  by-laws,  made  before 
he  purchased  his  stock,  authorized  the  directors  to  set  aside 
certain  money  for  the  cancellation  of  certain  shares,  or  because 
a  subsequent  amendment,  authorizing  a  forced  cancellation  of 
shares,  was  submitted  to  by  other  stockholders^  and  he  shared  in 
the  benefits  accruing  to  the  association.^ 

§  1S90.  Effect  of  Passive  Acquiescence,  Laches  and  Lapse 
of  Time.  —  So,  although  the  person  may  not  have  done  any 
affirmative  acts  which  he  could  only  do  in  the  character  of  a 
shareholder,  yet  he  may  become  equally  estopped  by  a  mere 
passive  acquiescence  with  knowledge,  where  the  rights  of  credit- 
ors have  intervened.  Accordingly,  one  who  purchased  stock  in 
a  bank  and  voluntarily  suffered  his  name  to  appear  as  a  stock- 
holder on  the  books,  cannot,  in  proceeding  to  enforce  his 
individual  liability  under  the  statute,  impeach  his  title  by  show- 
ing that  the  stock  was  improperly  purchased  by  the  bank  and 
reissued  to  the  defendant. ^  So,  it  has  been  held,  that  a  pur- 
chaser of  pre/erred  stock  which  has  been  issued  without  express 
statutory  authority,  who  has  voluntarily  subscribed  and  paid  for 
it  for  the  purpose  of  promoting  the  scheme  under  which  it  was 
issued,  and  who  was  a  promoter  of  the  scheme,  cannot  hold 
it  for  twenty-eight  months  after  the  conditions  upon  which  it 
was  issued  have  been  fulfilled,  and  then,  on  the  insolvency  of 
the  company,  assert  the  invalidity  of  the  stock,  and  recover  back 
his  money. ^ 

§  1891.  Acquiescence  of  the  Corporation  Estops  it  from 
Denying  Validity  of  the  Subscription.  —  This  principle  of 
estoppel  works  against  the  corporation,  as  well  as  in  its  favor 
and  in  favor  of  its  creditors.  When,  therefore,  the  directors 
and  other  agents  of  a  company  have  for  many  years  acquiesced 
in  a  subscription  for  stock,  made  by  a  person  in  the  name  of  his 
children  or  others,  who  have  exercised  acts  of  ownership  over  it, 

its  stockholders  was  that  of  a  tntstee  i  Bergman  v.  St.  Paul  Mut.  Build - 

to    a    partnership;     that    the    capital      iug  Assoc,  29  Minn.  275. 
stock  should  be  treated  as  partner-  2  Matter   of  Reciprocity,  Bank,  22 

ship  assets,  and  divided  accordingly:      N.  Y.  9;  Berry  u.  Matthews,  1  Ga.  519. 
Shorb  V.  Beaudry,  50  Cal.  446.  a  jjard  v.  Banigau,  39  Fed.  Rep.  13, 
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and  voted  on  it  without  objection  as  their  own,  the  corporatioa 
will  not  afterwards  be  allov/ed  to  treat  the  subscription  as  if  it 
were  a  fraudulent  use  by  the  original  subscriber  of  mere  names 
to  secure  a  greater  number  of  votes  than  he  would  be  entitled  to 
if  the  stock  stood  in  his  own  name.^  An  allotment  of  shares 
by  directors  of  a  company  to  subscribers,  which  was  invalid 
because  a  sufficient  number  of  directors  were  not  present  at  the 
meetiiiir,  becomes  valid  when  ratified  by  a  subsequent  meeting 
at  which  all  the  directors  are  present,  if  the  application  for  the 
shares  has  not  been  revoked  or  the  allotment  repudiated. ^  In 
respect  of  the  time  within  which  the  ratification  Just  spoken  of  can 
take  place,  it  was  held  that  it  was  made  within  a  reasonable  time 
where  the  delay  was  from  October  22  to  January  16,  the  sub- 
scribers not  having  disaffirmed  in  the  meantime.-^ 

§  1892.  Operation  of  this  Principle  where  the  Shareholder 
has  been  Released.  —  This  principle  will  also  operate  to  exclude 
those  who  have  retired  from  the  corporation,  in  case  they  desire 
to  go  back  when  they  find  that  the  corporation  has  become  pros- 
perous ;  and  to  hold  them  where,  after  being  released,  they  have 
returned,  and  find  themselves  in  when  the  corporation  collapses. 
Accordingly,  it  has  been  held  that  a  stockholder  who  has  practi- 
cally retired  from  and  been  treated  by  the  other  stockholders  as 
out  of  the  business,  and  who  has  not  been  called  upon  to  contrib- 
ute on  account  of  liabilities  during  a  number  of  years  when  the 
business  was  unprofitable,  is  estopped^  after  the  corporation  has 
been  put  upon  a  paying  basis  by  the  contribution  of  fresh  capital 
by  the  other  stockholders,  to  claim  the  right  to  share  in  the  profits, 
when  he  did  not  assert  his  right  or  proffer  his  share  to  the  new 
venture  at  the  time  of  reorganizing .^  On  the  other  hand,  where  a 
subscriber  to  the  capital  stock  of  a  railroad  company  who  has  been 
released  from  the  obligation  of  his  subscription  subsequently  votes 
at  an  annual  election  for  directors,  is  himself  elected  a  director, 
acts  as  a  director  and  as  a  stockholder,  and  pays  money  to  the 
company,  his  acts  warrant  the  inference  that  he  has  resumed  his 

1  Creed  v.  Lancaster  Bank,  1  Ohio  3  jbid. 

St.  1.  *  Huston's  Appeal,  127  Pa.  St.  620; 

2  Re    Portuguese   Consol.    Copper      s.  c.  18  Atl.  Rep.  419. 
Mines,  45  Ch.  Div.  16. 
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original  obligation  ;  but  this  inference  may  not  prevail  where  a 
special  contract  accounting  for  his  acts  is  shown.^ 

§  1893.  Subscription  Prior  to  Incorporation  Good  without 
Acts  of  Ratification.  —  On  the  other  hand,  and  in  conformity 
with  the  doctrine  elsewhere  stated,^  a  subscription  to  the  capital 
of  a  proposed  corporation  will  be  good,  so  as  to  inure  to  the  com- 
pany when  formed  and  enable  it  to  maintain  an  action  to  enforce 
it,  without  any  further  acts  of  acquiescence  or  estoppel  on  the 
part  of  the  subscriber.  Thus,  a  subscriber  in  a  park  association 
who  failed  to  attend  a  publicly  advertised  meeting  of  the  sub- 
scribers, which  appointed  a  committee  to  buy  the  land,  procure 
the  charter,  call  in  subscriptions,  etc.,  was  held  liable  for  his 
subscription  at  the  suit  of  the  corporation  ;  the  corporation  being 
the  lewal  trustee  to  receive  and  administer  the  fund  subscribed.^ 

§  1894.  Conduct  Showing  Membership.  —  Next  let  us  specify 
certain  acts  of  participation  in  the  affairs  of  the  company  which 
have  been  held  to  afford  evidence  to  charire  the  stockliolder,  and 
in  many  cases  conclusive  evidence  on  the  principle  of  estoppel.  It 
is  scarcely  practicable  to  separate  these  acts  of  estoppel  as  they 
are  catalogued  in  the  different  cases,  because,  in  most  of  the 
cases,  several  of  them  occur  together. 

§  1893.  Paying  Calls. —  The  mere  fact  of  paying  calls, 
if  the  alleged  shareholder  does  nothing  more,  rests  on  a  ground, 
scarcely  different  from  that  already  considered,*  of  passive 
acquiescence  with  knowledge  that  his  name  is  borne  on  the  books 
of  the  company.  It  was  held  that  paying  calls  will  ef^top  an 
orio-mal  subscriber  for  shares,^  or  an  unregistered  transferee," 
from  denying  his  liability  in  a  suit  for  future  calls;  for,  by  thus 
contributing  to  the  actual  working  capital  of  the  company,  the 
contributor  becomes  entitled  to  share  in  its  profits,  if  any  should 
be  made;  and,  as  a  consequence,  becomes,  in  case  of  a  joint-stock 

1  Pittsburgh  &c.  R.  Co.  p.  Stewart,  «  Frost    v.    Walker,    60   Me.    468; 

41  Pa.  St.  54.  Inter-Mountain   Pub.  Co.  v.  Jack,  6 

2  Ante,  §  1224,  et  seq.  Mont.  568. 

s  Shober     v.    Lancaster     County         ^  Hall  v.  United  States  Ins.  Co.,  6 

Assoc,  68  Pa.  St.  429.  Gill  (Md.),  484;  Mississippi &c. E. Co. 

4  Ante,  §§  1454, 1890.  v.  Harris,  36  Miss.  17. 
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company,  a  partner  in  the  concern,  and  as  such,  liable  to  its 
creditors.^  On  the  other  hand,  one  who  subscribes  for  stock  in 
a  company  is  a  stockholder,  although  he  may  have  failed  to  pay 
calls  thereon;^  he  cannot,  of  course,  plead  his  own  default  in 
discharge  of  his  contract.'  Conduct  on  the  part  of  A.,  ratifying 
the  act  of  B.  in  subscribing  for  shares  of  railway  stock  for  A. 
and  paying  the  necessary  deposit  on  it,  has  been  successfully 
appealed  to  fix  A.  with  liability  as  a  stockholder.^  So,  in  a  suit 
brought  against  a  stockholder  to  recover  an  assessment  made 
under  a  statutory  provision,  he  will  be  regarded  as  having  waived 
the  right  to  object  that  the  whole  number  of  shares  fixed  and 
limited  by  the  corporation  was  not  subscribed  for,  if  he  has  paid 
for  the  stock  for  which  he  subscribed.^  On  the  other  hand,  it 
has  been  held  that  the  mere  fact  that  a  stockholder  in  a  manu- 
facturing company,  formed  under  the  Maryland  Code,  art.  26, 
pays  his  subscription,  knowing  that  the  whole  capital  stock  has  not 
been  paid  in,  and  that  the  company  is  incurring  debts  for  prop- 
erty and  materials,  is  not  such  an  act  of  participation  as  will 
estop  him  when  sued  by  a  creditor  of  the  company,  from  setting 
up  as  a  defense  the  partial  subscription  of  the  capital  stock. ^ 
And  even  where  the  calls  have  been  issued  by  a  board  of  direct- 
ors not  properly  constituted,  yet  if  the  stockholder  pays  such 
calls,  his  act  will  be  construed  as  showing  an  acquiescence  in 
their  conduct,  past  and  future,  so  as  to  cut  off  subsequent 
objections.^  Moreover,  it  has  been  held  that  if  a  subscriber  to 
stock  of  a  railroad  company  acquiesce  in  the  progress  of  the 
work,  by  payment  of  his  subscription,  assessed  or  otherwise, 
he  cannot  afterwards  object,  either  to  the  failure  originally  to 
get  subscribers  to  the  whole  stock,  or  to  a  material  amendment 
of  the  charter  ;  but  the  fact  that  he  merely  pays  his  assess- 
ments to  have  the  route  surveyed  is  not  sufficient  to  show  such 

1  Frost  V.  Walker,  60  Me.  468,  per  Lewis  v.  Robertson,    13  Smed.   &   M. 
Walton,  J.  (Miss.)  538. 

2  Schaeffer  v.  Missouri  Home  Ins.  ■*  Mississippi  &c.  R.  Co.  v.  Harris, 
Co.,  46  Mo.  248;  McHose  v.  Wheeler,  36  Miss.  17. 

45  Pa.  St.  32.  ^  Ossipee    Manuf.    Co.  v.  Canney, 

3  See  ante,  §   1524;  post,   §    1978.      54  N.  II.  295;  ante,  §  1242. 

Contra,  Fiser  v.    Mississippi  &c.  R.  ^  Garling  v.  Baechtel,  41  Md.  305. 

Co.,    32  Miss.    359;  Hayne  v.   Beau-  '  Macon    &c.   B.  Co.   v.  Vason,  57 

champ,    5  Smed.   &   M.  (Miss.)    537;  Ga.  314. 
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acquiescence.  And  where  the  question  of  acquiescence  has  been 
fairly  submitted  to  the  Jury,  and  has  been  passed  upon  by  them, 
with  evidence  enough  to  sustain  the  verdict,  the  appellate  court 
will  not  interfere.* 

§  1896.  Serving  as  a  Director. — In  almost  all  known 
schemes  of  incorporation  the  directors  can  only  be  chosen  from 
the  body  of  shareholders,  and  in  some  of  them,  notably  some  of 
the  English  companies,  no  person  is  eligible  to  the  office  of 
director  unless  he  is  the  owner  of  a  certain  number  of  siiares, 
which,  for  that  reason,  have  acquired  the  name  of  "  qualification 
shares."  2  It  clearly  follows  that  serving  as  a  director  \s  prima 
facie  evidence  that  the  person  is  a  shareholder  to  some  extent, 
and  where  such  a  q-ualification  as  that  above  stated  is  prescribed, 
and  also  the  extent  of  the  number  of  shares  necessary  to  qualify 
him  so  to  serve,  it  is  prima  facie  evidence  that  he  is  the  holder  of 
that  number  of  shares. ^  It  is  easy,  therefore,  to  conclude  that 
an  irregular  subscription  is  validated  by  serving  as  a  director,  on 
the  principle  of  waiver.*  Some  holdings  go  further,  to  the  extent 
that  where,  after  subscribing  to  shares  in  a  corporation,  the 
subscriber  serves  as  a  director  therein,  he  is  therebv  estopjyed 
from  denying  its  corporate  existence,  and  also,  as  against  its 
creditors  or  their  representative,  from  denying  the  validity  of 
his  subscription.^  If  the  company  is  unincorporated,  so  that  the 
members  are  liable  as  partners,  evidence  that  a  particular  person 
has  attended  its  meetings,  acted  as  a  director,  and  inspected  its 
works  when  in  progress,  —  will  be  sufficient  to  charge  him,  on  a 
similar  principle.^ 

§  1897.  Serving  a  Corporate  Office  which  can  only  be 
Filled  by  a  Shareholder.  —  For  the  same  reasons,  the  same 
effect  is  ascribed  to  the  act  of  serving  in  any  other  corporate 
office  which  can  only  be  filled  by  a  shareholder.  For  instance, 
in  almost  all  schemes  of  incorporation  the  president  can  only 
be  chosen  from  the  body  of  the  directors,  and  the  directors  can 

1  Memphis  Branch  R.  Co.  v.  SuUi-  «  Ruggles  v.  Brock,  6  Hun  (N.  Y.), 

van,  57  Ga.  240.  164. 

*  ^n<e,  §  1260.  6  Maudslay  v.  LeBlanc,  2  Car.  &  P. 

3  Ante,  §  1260.  409. 
Lane  v.  Brainerd,  30  Conn.  565. 
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only  be  chosen  from  the  body  of  the  shareholders.  It  follows 
that  the  president  must,  of  necessity,  be  a  shareholder.  Hence, 
the  fact  that  a  person  is  elected  to  the  office  of  president  of  the 
corporation  and  acts  as  its  president,  is  at  leiist  prima  facie  evi- 
dence that  he  is  a  shareholder  therein. ^  When,  therefore,  a 
person  who  had  signed  a  paper  agreeing  to  lake  a  certain  snm  in 
the  stock  of  a  corporation,  retained  the  paper  in  his  possession, 
but  produced  it  frequently  at  the  meetings  of  the  directors, 
where  it  was  treated  as  a  subscription,  in  the  meantime  being 
president  of  the  company,  it  was  he!d  that  such  retention  of  the 
paper  by  him,  as  the  chief  officer  of  the  company,  did  not  have 
the  effect  of  showing  that  he  became  a  stockholder,  as  against  a 
creditor,  of  the  company. ^ 

§  1898.  Wlien  tlie  Principle  Works  to  Exclude  the  Sliare- 
holder  from  the  Company.  —  On  the  same  principle  a  man  may 
lose  his  shares  by  estoppel  as  against  a  creditor  of  another  per- 
son—  not  of  the  corporation  —  by  allowing  such  other  person 
to  use  his  shares  as  "  qualification  shares"  for  the  office  of  di- 
rector. When,  therefore,  a  shareholder  in  a  national  bank 
placed  part  of  his  .shares  in  the  hands  of  a  third  person  to  hold 
for  him,  under  a  secret  declaration  of  trust,  and  allowed  such 
third  person  to  be  elected  a  director  in  virtue  of  those  shares, 
and  to  take  the  oath  required  by  the  national  banking  law,  that 
he  was  the  bona  fide  owner  of  them, — it  was  held  that  he  was 
estopped  from  denying  that  such  actual  holder  was  the  owner  of 
the  shares,  as  against  a  creditor  who  trusted  the  holder  on  the 
faith  of  his  being  such  owner. ^ 

§  1899.  Illustrations  of  the  Foregoing.  —  A  person  who  had 
paid  six  several  installments  on  shares  in  a  companj'-,  who  had  trans- 
ferred shares  to  others,  who  had  acted  as  a  director  and  president  of 
the  company,  and  had  otherwise  held  himself  out  as  a  member,  whereby 
he  had  induced  official  personages  and  private  subscribers  to  act  for  his 

1  The  presence  of  the  defendant  at  counted  for.    Haynes  v.  Brown,    36 

the  orgauizatioa  of  the  company,  and  N.  H.  545. 

his  subsequent  election  and  action  as  2  Convith  v.  Culver,  69  111.  502. 

president,  is  evidence  that  he  was  a  ^  Young    v.    Vough,   23  N.  J.  Eq. 

stockholder;  the  absence  of  the  proper  325. 
documentary  evidence  being  first  ac- 
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benefit,  was  estopped,  in  an  action  by  the  company  for  calls,  from 
denying  that  relation ;  and  it  was  deemed  wholly  immaterial  whether 
he  had  signed  the  subscription  books  or  not.  "  Such,"  said  the  court, 
"  is  the  genuine  nature  of  estoppels,  to  exclude  the  truth."  i  Sei-ving 
as  director  of  a  railroad  company  after  the  commissioner  had  reported 
to  the  governor  of  the  State  the  names  of  the  subscribers,  including 
that  of  the  person  in  question  ;  serving  as  judge  at  a  meeting  of  stock- 
holders ;  holding  himself  out  as  the  owner  of  a  stated  number  of  shares ; 
offering  to  transfer  some  of  them,  and  an  active  participation  in  a  move- 
ment to  procure  a  municipal  subscription  ;  —  these  acts  were  held  to  be, 
not  merely  evidential  of  an  original  subscripLion,  but  coadusioe,  estop- 
ping the  persons  so  acting  fi'om  denying  the  relation. 2  So,  an  act  of 
ParUament,^  to  enable  a  company  to  construct  a  railway,  prescribed  the 
form  of  action  against  the  proprietors  for  calls,  and  enacted  that  it 
should  only  be  necessary  to  prove  that  the  defendant  was  a  proprietor, 
and  that  the  calls  had  been  made  in  pursuance  of  the  act.  It  also 
recited  that  a  sum  of  money  had  been  subscribed  by  the  proprietors 
under  a  contract  binding  their  heirs ;  whereas,  in  fact,  such  sum  had 
not  been  subscribed,  and  no  contract  under  seal  had  been  executed  by 
the  proprietors.  It  was  held,  in  aa  action  for  calls,  that  a  defendant 
who,  with  knowledge  of  the  misrecital,  had  paid  previous  calls  and 
acted  as  a  propi-ietor,  was  estopped  from  questioning  the  validity  of  the 
act  on  the  ground  of  the  misrecital,  and  that  it  was  not  incumbent  upon 
the  plaintiff  to  show  that  the  defendant  had  executed  a  contract  under 
seal,  in  order  to  prove  that  he  was  a  proprietor  within  the  meaning  of 
the  act.* 

§  1900.  Attending  Corporate  Meetings. — Attending,  in  the 
character  of  shareholder,  a  meeting  of  the, members  of  a  joint- 
stock  company,  at  which  important  business  was  transacted,  has 
been  held  sufficient  prima  facie  evidence  that  the  party  was  a 
shareholder  to  charge  him  with  an  engagement  entered  into  by  a 
majority  of  the  shareholders,  present  at  a  subsequent  meeting, 
which  the  shareholder  in  question  did  not  attend.^  A  Canadian 
decision  raises  this  evidentiary  fact  to  the  height  of  an  estoppel, 
by  holding  that  if  the  sharetaker  has  attended  meetings  of  the 
company,  he  cannot  dispute  his  being  a  shareholder,  or  say  that 

1  Graff  0.  Pittsburgh  &c.  R.  Co.,  ?>l  *  Cromford  &c.  E.  Co.  v.  Lacey,  3 
Pa.  St.  489.  You.  &  J.  80. 

2  Hays  V.  Pittsburgh  &c.  R.  Co.,  *  Harrison  v.  Heathorn,  6  Man.  & 
88Pa.  St.  81.  G.  81. 

«  6  Geo.  IV.  c.  30. 
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he  is  not  liable  in  respect  of  the   shares  for  which  he  has  thus 
subscribed.^ 


§  1901.  Votittg  as  a  Stockholder.  —  Voting  as  a  stockholder 
at  corporate  meeting-^,  in  respect  of  a  given  number  of  shares, 
has  l)eeii  held  to  estop  the  person  exercising  this  privilege  from 
denying  that  he  is  a  shareholder,  in  any  proceeding  between 
himself  and  the  corporation  ;  and  it  is  held  that  this  estoppel  not 
only  acts  in  favor  of  the  corporation  itself,  but  inures  to  the 
benefit  of  its  creditors,  who,  after  the  insolvency  of  the  corpora- 
tion, are  subrogated  to  its  rights  as  against  its  stockholders. 
The  creditors  in  the  particular  case,  became  such  prior  to  the 
time  when  the  shares  of  stock  were  issued  to  the  person  pro- 
ceeded against,  so  that  there  was  no  question  of  a  direct  estoppel 
operating  between  the  creditor  and  the  stockholder,  as  in  the  case 
of  a  creditor  and  a  partner.^  The  subsequent  overruling  of  this 
decision,  as  stated  in  the  note,  goes  no  further  than  to  leave  the 
doctrine  in  the  position  that  voting  as  a  stockholder  is  not  in  all 
cases  an  estoppel,  but  that  it  is  an  evidentiary  circiwistance  which 
is  subject  to  explanation;  and  in  that  case,  as  in  others,  whole- 
some doctrines  have  been  to  such  an  extent  set  aside  by 
the  judicial  courts,  in  the  interests  of  corporate  managers, 
that  it  has  come  to  be  allowed  that  the  same  person  can 
be,  in  respect  of  the  same  shares,  the  corporation  itself  and 
its  creditor;  that  is,  he  may  control  the  corporation  by  voting 
at  corporate  elections  a  majority  of  its  stock  held  by  him  in 
pledge  to  secure  its  bonds  issued  to  him,  and  at  the  same 
time  not  be  a  shareholder  for  the  jmrpose  of  incurring 
any  liability  to  creditors.^  But  the  principle  at  least  remains 
that  voting  as  a  shareholder  validates  an  otherwise  voidable 
subscription  to  the  capital  stock  of  a  company,  and  is  at  least 
prima  facie  evidence  that  the  person  is  a  shareholder  in  respect 
of  the   number   of    shares    ascribed   to    him   on   the  corporate 


1  Port  Whitby  R.  Co.  v.  Jones,  31  by  the  same  court  following  a  decision 
Up.  Can.  170.  of  the  Supreme  Court  of  the  United 

2  I  Was.  Stat.  Mo.  300,  §   6,  sub-  States:  post,  §  1902,  note. 

sec.  5;  1  R.  S.  Mo.  (1879)  §  717;  Gris-  3  This   will  fully  appear  from  an 

Wold  V.  Seligman,  72  Mo.  110.     This  explanation  of  the  case  given  in  the 

decision  was    subsequently   overruled  next  section. 
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books.^  Thus,  a  person,  desiring  to  become  a  shareholder  in  a 
railway  company,  authorized  ono  of  the  commissioners  who  had 
been  appointed  to  take  stock,  to  subscribe  for  him;  his  name 
was  entered  by  another  commissioner,  who  acted  as  clerk;  the 
entry  was  certified  by  all  the  commissioners,  and  he  afterwards 
voted  hy  proxy  as  a  shareholder.  It  was  held,  in  an  action  by 
the  company  for  calls,  that  he  was  liable. ^ 

§  1902.  Doctrine  that  Pledgee  of  Shares  does  not  make 
himself  a  Shareholder  hy  Voting-.  —  In  a  case  which  was  afterwards 
overruled  in  Missouri,  a  railroad  company,  desiring  to  raise  raone}-  to 
complete  its  road,  entered  iuto  a  contract  with  J.  &  W.  Seligman, 
bankers,  by  which  the  latter  agreed  to  make  certain  advances  of  money 
to  the  company,  in  consideration  that  the  company  should  deposit  with 
them  its  entire  issue  of  mortgage  bonds,  and  also  a  majority  in  value  of 
the  shares  of  its  authorized  capital  stock.  In  pursuance  of  this  agree- 
ment, the  stockholders  of  the  company  passed  a  resolution  "that  in 
making  negotiations  for  money  with  J.  &  W.  Seligman  &  Company, 
certificates  of  a  majority  of  stock  be  issued  to  J.  &  W.  Seligman  & 
Co.,  to  hold  in  trust  for  the  period  of  twelve  months,  and  that  such  cer- 
tificates be  signed  by  the  president  and  secretary  with  the  corporate 
seal  of  the  company  affixed."  On  the  stock  books  of  the  company  the 
following  entry  was  made :  "  J.  &  "W.  Seligman  ;  Residence  New  York: 
shares  60,000,  (held  in  escrow;)  amount  of  dollars,  §6,000,000,  May 
20th,  1872."  The  company  became  insolvent.  Certain  creditors, 
whose  debts  were  created  prior  to  this  transaction,  proceeded  against 
the  Seligmans  as  stockholders,  under  the  Missouri  statute  allowing  an 
execution  against  the  stockholders  of  insolvent  corporations  in  respect 
of  the  amount  due  to  the  corporation  upon  their  shares.  The  statutes 
of  Missouri  relating  to  corporations  contain  the  following  provision : 
"No  person  holding  stock  in  any  such  compan}',  as  executor,  adminis- 
trator, guardian,  or  trustee,  and  no  person  holding  such  stock  as  collateral 
security,  shall  be  personally  subject  to  any  liability  as  stockholder  of 
such  company ;  but  the  person  pledging  such  stock  shall  be  considered 
as  holding  the  same,  and  shall  be  liable  as  a  stockholder  accordingly ; 
and  the  estates  and  funds  in  the  hands  of  such  executor,  administrator, 
guardian  or  trustee,  shall  be  liable,  in  like  manner  and  to  the  same  ex- 
tent as  the  testator  or  intestate,  or  the  ward,  or  person  interested  in 

»  That    such  an  act  is   evidential  ^  Greenville  &c.  R.  Co.  v.  Coleman, 

only,  and  hence   subject  to  explana-      5  Rich.  L.  (S.  C.)  118. 
tion,  see  Pittsburgh  &c.    R.    Co.    v. 
Stewart,  41  Pa.  St.  54. 
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such  fund  would  have  been,  if  he  had  been  living  and  competent  to  act, 
and  held  the  same  stock  in  his  own  narne.''^  Notwithstanding  this 
statute,  the  court  held  that  the  Seligmans  were  liable  as  stockholders. 
The  decision  pi'oceeds  upon  two  ideas :  1.  That  hy  voting  at  corporate 
meefin^/s,  as  shareholders  in  respect  of  these  shares,  the  Seligmans  had, 
b\'  their  conduct,  assumed  the  status  of  proprietors,  and  no  longer  stood 
in  their  position  of  mere  pledgees.  This  position  was  strengthened  by  a 
statute  which  provides  that  ' '  no  person  shall  be  admitted  to  vote  on 
any  shares  belonging  or  hypothecated  to  the  corporation."  ^  2.  The 
other  idea  was  that  the  statute  contemplates  cases  where  there  is  a 
responsible  pledgor.  It  does  not  intend  that  the  corporation  can  part 
with  its  capital  stock  to  no  one,  for  it  would  be  absurd  to  say  that  a 
corporation  could  be  its  own  stockholder.  Therefore  the  Seligmans,  by 
becoming  pledgees  or  trustees  of  the  stock  of  the  corporation  (which 
could  not  own  its  own  sto.ck,  and -which  therefore  could  not  stand  as 
pledgor  or  cestui  que  trust,  made  themselves  absolutely  liable,  at  least 
so  far  as  the  rights  of  the  corporation  were  concerned.^     Where,  how- 


1  1  Wag.  Stat.,  p.  301,  §  9;  R.  S. 
Mo.,  §771. 

2  1  Wag.  Stat,  Mo.  300,  §  6,  sub- 
sec.  5;  1  R.  S.  Mo  ,  §  717. 

3  Griswold  v.  Seligman,  72  Mo. 
110.  Opinion  by  Sherwood,  C.  J. 
Hough,  J.,  concurred  in  the  result. 
Norton,  J.,  dissented  on  substantially 
these  grouods:  The  Seligmans  had 
made  one  contract  with  the  railroad 
company,  and,  without  imputing  fraud 
to  them,  the  court  makes  with  them 
an  entirely  difEerent  contract.  The 
Seligmans  agreed  to  take  these  shares 
as  collateral  security  for  their  ad- 
vances, and  did  not  agree  to  become 
contributories  to  the  company  as 
shareholders;  but  the  court  steps  in 
and  makes  them  contributories  to  the 
extent  of  iBGjOOO.OOO,  the  par  value  of 
the  shares.  On  the  other  hand,  the 
argument  of  the  chief  justice  is  very 
cogent.  Seligman  &  Co.,  by  accept- 
ing and  voting  a  majority  of  the 
shares  of  the  railroad  company,  made 
themselves  proprietors  in  the  com- 
pany, to  use  the  language  of  the  old 
books,  pan-owners,  in  a  secondary 
sense,   of    this    property.     And  they 
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voluntarily  assumed  this  position  to 
escape  the  liabilities  which  the  law 
attaches  to  it.  Abundant  authority 
could  be  produced  in  support  of  these 
opposing  arguments.  The  decision, 
it  is  believed,  reaches  the  justice  of 
the  case,  and  finds  support  in  consid- 
erations of  sound  policy.  The  manip- 
ulation of  the  company's  stock  which 
took  place  in  this  cas-e  is  believed  to 
be  one  of  the  familiar  methods  by 
which  American  corporations  are 
wrecked,  and  the  rights  of  their  share- 
holders and  general  creditors  de- 
stroyed. It  is  to  be  observed  that, 
prior  to  the  rendition  of  the  above  de- 
cision, the  St.  Louis  Court  of  Appeals 
decided  the  same  question  the  other 
way  (Fisher  v.  Seligman,  7  Mo.  App. 
383) ;  but  its  decision  was  reversed  by 
the  Supreme  Court  on  the  authority 
of  the  above  case.  Fisher  v.  Selig- 
man, 75  Mo.  13.  Afterwards  the  de- 
cision of  the  Supreme  Court  of  Mis- 
souri was  followed  by  the  St.  Louis 
Court  of  Appeals,  in  Union  Savings 
Association  v.  Seligman,  11  Mo.  App. 
143,  —  a  case  presenting  the  same 
facts;  which  last  case  was,  in  its  turn, 
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ever,  the  person  proceederl  against  as  a  stockholder  merely  claims  to 
hold  the  stock  in  pledge,  under  a  transfer  from  the  real  owner  of  the 
shares,  he  will,  it  seems,  be  concluded  from  setting  up  this  fact  when  pro- 
ceeded against  as  a  shareholder  by  or  on  behalf  of  creditors  of  the  com- 
pany. Thus,  in  an  action  to  enforce  such  liability  of  a  stockholder,  it 
appeared  from  the  books  of  the  corporation  that  the  stock  stood  in  de- 
fendant's name,  and  the  evidence  showed  that  he  had  voted  on  the  stock, 
and  had  admitted  that  it  stood  in  his  name,  but  claimed  that  he  held  it 
as  collateral  security  for  a  debt  owing  him  by  a  third  party.  It  was  held 
that,  whether  he  held  it  as  security  or  as  absolute  owner  was  immaterial: 
he  was  liable.^ 

§  1903.  Giving  a  Proxy  so  as  to  Vote.  —  It  would  seem  to 
follow  from  this  that  the  giving  of  a  ^jroxy  to  vote  at  a  CfU'porate 
election  is  prima  facie  evidence  to  charge  the  defendant  as  a 
shareholder  ;  and  so  it  was  held  in  several  cases. ^  Another  court 
has  held  that  one  who  having,  by  mistake,  signed  an  alphabet- 
ical list  of  subscribers  to  the  company,  instead  of  the  stock- 
8ubscription-book  of  the  company,  and  who  afterwards  votes  as 
a  stockholder,  is  es/opped  to  deny  his  subscription.^  But  the 
better  view  clearly  is  that  the  mere  act  of  giving  a  proxy  to 
vote  at  a  corporate  meeting  is  no  more  than  an  evidentiary  cir- 
cumstance, which  may  be  explained,  and  made  to  appear  con- 
sistent with  the  conclusion  that  the  person  did  not  become  a 
shareholder.     This  will  appear  from  a  case  where  the  defendant 

reversed  by  the  Supreme  Court  of  Mis-  court  in  tlie  case  was  rendered.    Id. 

sour!  on  appeal   (Union   Savings  As-  p.  33.     See  post, 

sociation  v.  Seligraan,  92  Mo.  635),  i  Sleeper  v.  Goodwin,  67  Wis.  577; 
the  court  now  (three  judges  against  s.  c.  31  N.  W.  Rep.  335. 
two)  changing  front  and  overruling  ^  jq  an  action  by  a  railroad  corn- 
its  two  former  decisions  on  the  same  pany  against  a  stockholder  for  install- 
facts.  In  so  doing  the  court  followed,  ments,  a  proxy  which  the  defendant, 
in  the  customary  deferential  fashion,  with  others,  had  signed,  as  "  stock- 
a  decision  of  the  Supreme  Court  of  the  holders,"  designating  the  number  of 
United  States  (Burgess  v.  Seligman,  shares  opposite  their  names,  respect- 
107  U.  S.  20)  in  which  the  last-named  ively,  was  hell  to  be  prima  facie 
court  declined,  in  its  customary  way,  evidence  that  defendant  was  a  stock- 
to  follow  the  decision  of  the  State  holder.  Greenville  &c.  R.  Co.  v. 
court  in  th(!  interpretation  of  its  own  Smith;  6  Rich.  (S.  C.)  91.  To  the 
statute,  because  that  statute  had  not  same  effect  see  INTcCully  v.  Pittsburgh 
received  interpretation  at  the  hands  &c.  R.  Co.,  32  Pa.  St.  25. 
of  the  State  court  at  the  time  when  ^  gt.  Charles  Mauuf .  Co.  v.  Britton, 
the  judgment  of  the  Federal  circuit  2  Mo.  App.  290. 

1453 


2  Thomp.  Corp.  §  190-1:.]     enforcing  assessments. 

ao'reed  to  subscribe  to  the  stock  of  a  company,  providing  a  cer- 
tain appointment  was  secured  to  him,  but  declaring  at  the  same 
time  that  he  could  not  then  subscribe  for  the  stock.  He  subse- 
quently authorized  the  party  soliciting  for  subscription  to  the 
stock  to  appear  for  him  by  proxy  at  the  meeting  of  the  stock- 
holders, in  anticipation  of  his  future  subscription  to  the  stock, 
which  was  never  made.  It  was  held  that  the  giving  of  such 
proxy  was  not  a  ratification,  by  the  defendant,  of  the  act  of  the 
one  to  whom  it  was  given,  in  having  signed  the  defendant's  name 
on  the  stock-book  of  the  company  as  a  subscriber  without  his 
knowledge.^  In  another  case  a  subscription  for  stock  by  a 
father  in  the  joint  names  of  himself  and  son  was  held  not  to  be 
ratified  by  the  son,  by  his  mere  act  of  intrusting  a  proxy  to  a 
person  interested  in  the  enterprise  with  instructions  to  use  it 
only  in  a  certain  event,  which  not  transpiring,  it  was  destroyed 
unused.^ 

§  1904.  Participating'  in    Management  of   Corporation.  — - 

The  cases  are  numerous  where  persons  who  participate,  in  the 
character  of  stockholders,  in  the  meetings  of  the  corporation  and 
in  the  conduct  of  its  business,  —  voting  at  its  elections,  serving  as 
directors,  paying  calls  assessed  against  them  in  re~*pect  of  stock, 
and  in  various  other  ways,  — will  be  estopppd  by  their  conduct 
from  denying  their  relation  as  stockholders  and  the  validity  of  tiie 
assessments  made  against  them  as  such,  whether  proceeded 
against  by  the  corporation  itself  in  an  action  for  unpaid  assess- 
ments while  it  continues  a  going  concern,  or  by  a  receiver  or 
other  trustee  for  its  creditors  after  its  insolvency.^ 

1  McClelland  v.  Whiteley,  15  Fed.  Rich.  (S.  C.)  145;  s.  c.  55  Am.  Dec. 
Rep.  322.  708  (cutting  off  same  defense) ;  Tama 

2  Ticonic  Water  Power  Co.  v.  Lang,  Water  Power  Co.  v.  Hopkins,  79  Iowa, 
63  Me.  480.  653;    44  N.  W.  Rep.  797   (chokiog  oft 

3  Kansas  City  Hotel  Co.  v.  Harris,  his  objection  that  the  full  amount  of 
51  Mo.  464.  Phoenix  Warehousing  stock  had  not  been  subscribed;  as  to 
Co.  V.  Badger,  6  Hun  (N.  Y.),  293;  which  see  ante,  ^  1235);  Garling  v. 
Haywood  &c.  Plank  Road  Co.  v.  Baechtel,  41  Md.  305  (choking  off  the 
Bryan,  6  Jones  (N.  C),  82  (holding  same  defense) ;  Stillman  u.  Dougherty, 
him  although  he  had  not  paid  the  44  Md.  380  (same  defense  overruled) ; 
atatutoi-y  deposit,  see  ante,  §  1224);  Rutz  v.  Esler  &c.  Manuf.  Co.,  3  HI. 
Greenville  &c.  R.  Co.  v.  Woodsides,  5  A.pp.  83  (acted  also  as  director). 
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§  1905.  Illustrations.  —  In  an  action  for  assessments  by  a  cor- 
poration against  a  subscriber  to  its  capital  stock,  it  was  alleged  in  the 
petition  that  the  subscriber  never  had  in  fact  signed  the  contract  of 
subscription,  but  that,  intending  to  sign  such  contract  in  -svhich  the 
conditions  of  the  subscription  were  fully  set  out,  he  had  signed  by 
mistake  a  book  containing  merely  an  alphabetical  list  of  subscribers  to 
the  company.  He  had  subsequently  participated  in  the  organization  of 
the  corporation  and  had  voted  for  directors.  It  was  held  on  demurrer 
that,  under  these  circumstances,  he  was  estopped  to  say  that  he 
had  not  subscribed.  It  was  immaterial  that  the  meeting  he  had 
attended  was  before  the  incorporation  ;  since  a  partner  in  an  intended 
undertaking  cannot  repudiate  the  concern  to  which  he  has  thus 
pledged  himself  after  he  has  been  a  party  to  the  measures  taken  to 
carry  out  the  same.  A  person  subscribing  before  the  organization  of  a 
proposed  joint-stock  company  raises  a  mutuality  on  his  part  which  will 
render  him  liable  to  the  company  after  incorporation.  "  If  defendant," 
said  the  court,  "  intending  to  sign  the  agreement  set  forth  in  the  peti- 
tion, having  read  it  over,  had,  by  mistake,  signed  a  blank  sheet  of  paper, 
it  would  have  been  taken  as  an  authorization  and  direction  to  write  on 
the  blank  space  the  agreement  he  had  intended  to  sign.  He  put  down 
his  name,  intending  to  sign  the  conditions  of  subscription  and  to  sub- 
scribe 81,000.  He  wrote  that  sum  after  his  name,  and  he  voted  for 
directors  of  the  company.  He  shall  not  now  be  heard  to  say  that  he 
did  not  subscribe."  ^ 

§  1906.  Illustrations  Continued.  —  It  may  be  added  that  the 
Superior  Court  of  Cincinnati  —  a  tribunal  of  recognized  abilitj-,  though 
not  of  final  jurisdiction  —  has  sustained  by  an  able  argument  its  judo-- 
ment  to  the  effect  that  a  person  who  has  paid  an  installment  on  stock 
allotted  to  him,  and  voted  at  a  meeting  of  the  corporation,  is  concluded 
from  denying  that  he  is  a  stockholder.^  Upon  analogous  grounds, 
where  a  New  England  ^jarw/i  had  voted  that  a  certain  person  should  be 
a  member,  and  he  had  attended  and  had  voted  at  the  parish  meetino-s, 
and  had  acted  as  trustee  of  the  parish  funds,  he  was  held  to  be  a  mem- 
ber, so  that  his  body  could  be  taken  in  execution  for  a  debt  of  the  parish, 
although  he  had  not  filed  any  certificate  of  membership,  in  pursuance 
of  the  terms  of  certain  statutes. 3  So,  it  has  been  held  in  Maryland 
that  one  who  actively  participates  in  the  organization  of  a  company, 
attends  its  meetings,  serves  as  a  director,  is  privy  to  the  contracting  of 

1  St.  Charles  Man.  Co.  ■».  Britten,  2  ^  (;;iiase  v.  Merrimack  Bank,  19 
Mo.  App.  290,  294.  Pick.  (Mass.)  564;  s.  c.  31  Am.  Dec. 

2  Dayton   &c.    R.  Co.  v.  Hatch.,  1  563. 
Disuey  (Ohio),  84. 
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a  debt,  by  the  company,  -mil  not  be  heard  to  deny  that  he  is  a  share- 
holder in  an  action  to  enforce  his  individual  liabiUty  as  such.^  So  in 
New  York,  in  an  action  to  recover  from  the  defendant  a  debt  of  a 
manufacturing  corporation,  on  the  ground  that  the  capital  stock  had  not 
been  fully  paid  in,  it  appeared  that  the  defendant  had  signed  the  articles 
of  incorporation,  had  subscribed  for  stock,  was  a  trustee  and  secretar}^ 
of  the  corporation,  and  actively  engaged  in  its  management,  and  that  his 
name  was  recorded  in  the  corporation  books  as  a  stockholder.  It  was 
held  that  he  was  a  stoclcholder,  although  he  had  neither  paid  for 
his  stock  nor  received  a  certificate  for  it.^  So  in  Kentucky,  an 
incorporator  of  a  turnpike  company,  who  was  active  in  effecting  a 
change  in  the  route,  and  thereafter  promised  to  pay  his  original  subscrip- 
tion, was  bound  by  the  changes  made,  and  could  not  repudiate  his 
subscription  on  the  ground  of  the  indeQniteness  of  the  object  of  incor- 
poration as  expressed  in  the  articles. ^  So  in  South  Carolina,  an  asso- 
ciation of  persons,  of  whom  A.  was  one,  was  formed  to  build  a 
church.  A.  became  owner  of  one  of  the  pews,  and  at  a  meeting  of  the 
association,  a  resolution,  seconded  by  A. ,  was  adopted,  by  which  the 
pews  were  assessed  at  certain  sums.  Some  months  afterwards  the 
association  was  incoi-porated.  A.  paid  the  assessment  on  his  pew  for 
several  years,  and  then  died,  but  his  executors  refused  to  pay  some  of 
the  assessments  after  his  death.  It  was  held  that  A.,  by  his  acts,  had 
recognized  the  resolution  as  one  of  the  by-laws  of  the  corporation, 
and  was,  therefore,  bound  to  pay  the  assessment.^  Again  in  New 
York,  a  voluntary  association  had  become  incorporated  by  an  act  of 
the  legislature,  and  a  majority  of  the  members  accepted  the  charter. 
It  was  held  that  a  member  who  had  united  in  the  application  for  a 
charter,  and  had  expressed  no  dissent  thereto,  could  not  repudiate  it, 
though  he  was  not  present  at  the  organization  under  the  charter.^ 

§  1907.  Conduct  Ratifying  an  Agreement  to  Take  Shares 
in  a  Future  Company.  —  Aq  action  may  be  maintained  by  a 
corporation  against  an  original  subscriber,  on  a  promise  made 
before  the  act  of  incorporation,  if  it  is  shown  that  he  recognized 
it  as  binding,  after  the  incorporation.^     Upon  similar  grounds,  a 

Hager  v.  Cleveland,  36  Md.  476.  ^  Ferris  v.  Strong,  3  Edw.  Ch.  (N. 

2  Wheeler  w.  Miller,  90  N.  Y.  353.  Y.)  127. 

3  Owentoa  &c.  Turnp.  Road  Co.  v.  ^  Vestry  of  Christ  Church  v.  Simons, 
Smith  CKy.)  11  Ky.  L.  Rep.  959;  13  S.  2  Rich.  (S.  C)  268;  St.  Cliarles  Man. 
W.  Rep.  426.  Co.  v.  Britton,  2  Mo.  App.  290;  ante, 

4  Vestry    of     Christ    Church     v.  §  1167. 
Simons,  2  Rich.  (S.  C.)  368. 
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person  named  as  a  corporator  in  the  charter  of  a  company,  who 
signs  a  paper  agreeing  to  talvo  stock  in  a  company  to  be  there- 
after organized,  and  who  attends  meetings  of  the  company  when 
organized,  takes  part  in  its  proceedings,  and  offsets,  in  a  settle- 
ment with  the  corporation,  the  amount  due  for  his  shares  against 
an  indebtedness  of  the  corporation  to  him, — is  deemed  by  his 
conduct  to  have  made  himself  a  stockholder,  so  that  a  creditor 
may  charge  him  in  that  relation  for  the  company's  debt,  with- 
out showing  that  he  was  a  stockholder,  from  the  company's 
books  or  from  the  sheriff's  return.* 

§  1908.   Acting  as  Member  of   Provisional  Committee.  — 

After  much  diversity  of  opinion,^  the  English  courts  have  settled 
down  upon  the  doctrine  that  the  mere  fact  that  a  person  acts  as 
a  member  of  a  provisional  committee,  created  for  the  purpose 
of  getting  up  a  joint-stock  company,  does  not  make  him  liable 
as  a  contributory  in  the  event  of  the  company  being  wound  up.^ 
This  rule  was  applied  in  case  of  a  provisional  director  and  com- 
mittee-man, to  whom  fifty  shares  had  been  allotted,  who  had 
attended  the  meetings  and  taken  part  in  the  proceedings,  but 
who  had  never  signed  the  subscription  contract.*  But  a  provis- 
ional committee-man,  who  had  accepted  shares  in  the  company, 
was  liable  to  be  made  a  contril)utory,  though  he  did  not  pay  the 
deposit,^  And  where  a  provisional  committee-man  declined  to 
take  the  shares  allotted  to  him,  and  gave  authority  to  the  secre- 
tary of  the  company  to  Avithdraw  his  name  from  the  list  of  the 
provisional  committee,  which,  however,  was  not  done;  and 
although  no  shares  were  allotted  to  him,  he  continued  to  attend 
meetings  of  the  committee  and  took  part  in  the  proceedings,  and 
paid  various  sums  of  money,  in  pursuance  of  resolutions  passed 

1  Chaffin  V.   Cummings,  37  Me.  76.      204;  Es  parte  Besley,  2  Mac.  &  G.  176; 

2  Reynell  v.   Lewis,  15  Mee.  &  W.      s.  c.  2  Ila.  &  Tw.  375. 

517;   Wilson  v.   Viscount  Curzon,  15  s  Norrisr.  Cottle,  2  H.  L.  Cas.  647, 

Mee.  &  W.  577;  Barnett  v.  Lambert,  15  affirming  Ex  parte  Cottle,  2  Mac.  &  G. 

Mee.  &  W.  489;  Barker  v.  Stead,  3  C  185;  Robert's  Case,  3DeG.  &  Sm.  205; 

B.  946;   Bailey  v.  Macaulay,  19  L.  J.  affirmed,   2   Mac.   &.   G.    192;    Hole's 

(Q.  B.)  73;  Flemyug  v.  Hector,  2  Mee.  Case,  3  De  G.  &  Sm.  241;  ante,  §  426, 

&  W.  172;  Todd  v.  Emly,  8  Mee.  &  W.  et  seq. 

505;  Wood  v.  Duke  of  Argyll,  6  Man.  ^  Maitland's  Case,  3  GifE.  28. 

&  G.  928;  Williams  v.  Pigott,  2  Exch.  *  Hutton  v.  Upflll,  2  H.  L.  Cas.  674. 
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at  those  meetings,  towards  liquidating  the  liabilities  of  the  com- 
pany, he  was  held  liable  as  a  contributory.! 

§  1909.  Receiving  Dividends.  — Participation  in  the  profits 
of  a  trading  concern  renders  a  man  liable  as  a  partner  to  third 
persons,  whatever  may  be  the  stipulation  of  the  partners  inter  se;"^ 
"  for  he  who  receives  a  share  of  the  profits  receives  a  part  of 
that  fund  upon  which  the  creditors  of  the  concern  have  a  right 
to  rely  for  payment,  and  is,  therefore,  to  be  made  liable  to 
losses,  although  he  may  have  expressly  stipulated  for  exemption 
from  them."  ^  This  general  rule  is,  however,  subject  to  very 
important  qualifications,  which  it  will  not  be  necessary  to  notice 
here.*  The  analogous  rule  is  that  one  who  participates  in  the 
profits  of  a  corporation  by  receiving  dividends  is  held  to  be  a 
shareholder,^  and  the  equities  attaching  to  his  title  are  things 
with  which  the  company  and  its  creditors  in  general  have  nothing 
to  do.  He  may  hold  as  a  pledgee^  or  as  trustee  for  others,^ 
and  yet  he  will  be  a  contributory. 

§  1910.  Paying  Calls,  serving  as  Director,  attending  Meet- 
ings.—  So,  where  a  subscriber  to  the  capital  stock  of  a  railroad 
company,  who  had  been  released  from  the  obligation  of  his  sub- 
scription, subsequently  voted  at  the  annual  meeting  for  directors, 
was  himself  a  director,  acted  as  a  director  and  as  a  stockholder, 

1  Ex  parte  Besley,  2  Mac.  &  G.  176,  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall, 
affirming  s.  c.  3  De  G.  &  Sm.  224.  (U.  S.)  508. 

2  Grace  v.  Smitli,  2  W.  Black.  998;  ^  Hoare's  Case,  2  John  &  H.  229; 
Waugh  V.  Carver,  2  H.  Black.  235;  Gouthwait's  Case,  3  De  G.  &  Sm.  258; 
s.  c.  1  Smith's  Ld.  Cas.  968;  Pott  w.  Philadelphia  &c.  R.  Co.  v.  Cowell, 
Eyton,  3  C.  B.  32;  Wightman  v.  Town-  28  Pa.  St.  329. 

roe,    1    Man.    &    Sel.    412;    Pond  r.  «  Posf,  §3213;  Wheelock  o.  Post,  77 

Pittard,  2  Mee.  &  W.  357;  Berthold  v.  111.  296. 

Goldsmith,  24  How.  (U.  S.)  636,  642;  ^  Posty  §§3193,  3194.  That  persons 

Be  Francis,   7  N.  B.    R.  359;  s.  c.  2  shared  in  the  profits  of  a  corporation 

Sawyer  (U.  S.),  289.  which  was  not  properly  organized,  by 

3  Tindall,  C.  J.,  in  Pott  v.  Eyton,  3  the  receipt  of  dividends  paid  from  time 
C-  B.  32.  to  time  upon  their  respective  shares 

■*  See  Bowas  v.  Pioneer  Tow  Line,  2  of  stock,    does  not  alone  amount  to  a 

Sawyer  (U.  S.)  ;  21 ;  Hazard  v.  Hazard,  ratification  of  the  acts  of  the  corpora- 

1   Story  (U.  S.),  375;  The  Crusader,  tion,  see  Seacord  w.  Pendleton,  55  Hun 

1  Ware  (U.  S.),  441;  Bigelow V.Elliot,  (N.   Y.),   579;    s.  c.    sub  nom.    Mer- 

1  Cliff.  (U.  S.),  33;  Winship  v.  Bank  of  chants  Nat.  Bank  v.  Pendleton,  29  N. 

United  States,  5  Pet.  (U.  S.)  562,  574;  Y.  St.  Rep.  891. 
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and  paid  money  to  the  company,  — these  acts,  it  was  said,  stand- 
ini;  alone,  would  warrant  the  inference  that  he  had  resumed  his 
original  obligation  as  a  stockholder  ;  but  they  were  deemed  to  be 
shorn  of  their  importance  in  the  particular  case,  since  a  special 
contract  accounting  for  them  was  shown.  The  special  contract 
was  a  parol  promise  of  the  president  of  the  corporation  that  the 
company  would  take  the  amount  of  the  subscriber's  liability  in 
cross-ties  when  the  railroad  should  be  constructed  through  his 
land ;  and  as  the  case  was  an  action  by  the  company  to  enforce 
the  payment  of  the  subscription,  the  case  was  probably  decided 
correctly.^  So,  where  the  charter  of  a  company  directed  that  a 
certain  percentage  should  be  paid  at  the  time  of  making  sub- 
scriptions to  its  stock,  but  the  company  organized,  and  permitted 
a  subscriber  to  participate  in  its  meetings  and  in  the  regulation 
of  its  affairs  without  paying  such  percentage,  it  was  held,  in  a 
suit  by  the  corporation  for  calls,  that  he  could  not  afterwards 
disavow  his  membership  and  refuse  to  pay  his  subscription. ^ 

§  1911.  Conduct  Ratifying  Subscription  by  Unautliorized 
Person. — Where  a  mere  intermeddler  subscribes  the  name  of  a 
person  to  the  capital  stock  of  a  corporation,  this  act,  of  course, 
does  not  in  any  manner  bind  him;  but  it  is  not  wholly  void;  it 
is  capable  of  ratification;  and,  although  mere  declarations  made 
to  strangers  by  the  party  whose  name  had  been  thus  unwarrant- 
ably used,  to  the  effect  that  he  had  taken  such  shares,  have  been 
held  insufficient,  after  his  decease,  to  fix  upon  him  the  character 
of  a  stockholder  so  as  to  charge  his  estate,^  yet  a  different  effect 
has  been  ascribed  to  conduct  tending  to  show  that  such  person 
assumed  the  relation  of  stockholder  and  exercised  the  risrhts 
thereto  appertaining  ;  —  as,  where  he  authorized  a  proxy  to  vote 
his  shares  at  a  corporate  election,*  or  remained  silent  for  a  long 
period  after  being  informed  that  his  name  had  been  thus  used,^ 
or,  long  afterwards  demanded  and  sued  for  dividends,  alleging 

1  Pittsburg  &c.  R.  Co.  v.  Stewart,  *  McCully  v.  Pittsburg  &c.  R.  Co., 
41  Pa.  St.  54.  32  Pa.  St.  25. 

2  Haywood  &c.  Co.  v.  Bryant,  6  ^  Philadelphia  «S;C.  R.  Co.  ». 
Jones  L.  (N.  C.)  82.  Cowell,  28  Pa.   St.    329;  s.  c.    70  Am. 

3  Rutland  &c.   R.  Co.    v.   Lincoln,  Dec.  128. 
29  Vt.  208. 
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that  the  subscription  was  authorized  by  him/  or,  after  being 
informed  that  his  name  had  been  entered  as  a  shareholder  and 
his  deposit  paid  by  another,  frequently  promised  to  pay  the 
installments  due  on  his  shares.^ 

§  1912.  The  Person  must  be  Held  out  as  Shareholder  with 
his  Knowledge. — In  the  foregoing  cases  the  persons  charged 
as  shareholders,  without  reference  to  whether  they  had  con- 
tracted to  become  so,  had  either  actively  interested  themselves  in 
the  affairs  of  the  corporation,  or  else  knowingly  permitted  them- 
selves to  be  held  out  to  the  public  as  shareholders.  If  a  person 
not  actually  entitled  to  share  in  the  profits  of  the  company  is 
held  out  as  a  shareholder  without  his  knowledge  or  consent,  of 
course  this  does  not  make  him  such.  This  is  illustrated  by  a 
leading  English  case,  where  certain  parties  applied  for  shares, 
paid  the  first  deposit,  omitted  to  pay  the  second  installment,  and 
did  not  thereafter  in  any  manner  interfere  with  the  concern. 
The  directors  advertised,  after  the  time  for  paying  the  second 
installment  had  elapsed,  that  persons  who  had  omitted  to  pay 
had  forfeited  their  interest  in  the  concern.  These  parties  were 
subsequently  sued  in  assumpsit  for  a  debt  of  the  company. 
The  plaintiff  contended  that  he  had  given  the  credit  on  the  faith 
of  the  names  of  these  shareholders  being  included  in  a  book 
which  the  secretary  of  the  company  exhibited  to  him,  at  the 
company's  counting-house,  purporting  to  be  a  copy  of  the  list  of 
shareholders,  —  about  200  names  arranged  alphabetically,  one 
leaf  being  assigned  to  each  letter  of  the  alphabet.  This  book 
the  plaintiff  had  examined,  though  it  did  not  appear  that  he  had 
seen  the  names  of  the  defendants  therein.  On  these  facts  Tindal, 
C.  J.,  held  that  the  defendants  were  not  liable;  for,  in  the  first 
place,  there  was  no  evidence  that  the  defendants  knew  of  the 
existence  of  any  copy  of  the  list  at  the  counting-house  ;  still 
less  any  evidence  that  such  list  was  made  up  or  shown  to  any 
one  with  their  permission  or  knowledge.  In  his  view,  the  holding 
one's  self  out  to  the  world  as  a  partner,  as  contradistinguished 

1  Ibid.  Am.   Dec.  654,   where  the  defendant 

2  Mississippi  &c.  R.  Co.  v.  Harris,  had  signed  a  written  promise  to  talie 
36  Miss.  17.    See  also  Penobscot  &c.      a  certain  number  of  shares. 

R.  Co.».  Duraraer,  40  Me.  172;  s.  c.  63 
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from  the  actual  relation  of  partnership,  imports  at  least  the 
voluntary  act  of  the  party  so  holding  himself  out.  The  persons, 
therefore,  who  contracted  with  the  directors  must  rest  upon  the 
security  of  the  directors  who  made  such  contract,  and  of  those 
subscribers  who,  I)y  executing  the  deed,  have  declared  them- 
selver  partners,  and  of  any  who  have,  by  their  subsequent 
conduct,  recognized  and  adopted  the  acts  and  contracts  of  the 
directors,  —  none  of  which  acts  could  be  imputed  to  the  defend- 
ants.^ 

§  1913.  View  that  Others  mnst  have  Acquired  Rights  on 
the  Faith  of  the  Acts  of  the  Stockholder. — Some  decisions 
assimilate  the  question  so  closely  to  the  principles  of  equitable 
estoppels,  as  to  rest  their  conclusion  on  the  ground  that  other 
persons  mnst  have  acqnired  rights  on  the  faith  of  the  acts  of 
the  shareholder  ;  and  where  this  appears,  and  such  a  person  is 
seeking  to  hold  him  to  his  liability,  of  course  the  case  is 
much  stronger  against  him.  Plainly,  a  stockholder  who  has 
participated  in  the  adoption  of  by-laivs  and  other  corporate  acts, 
which  have  been  held  out  to  the  public  as  valid,  is  estopped  from 
denying  their  validity  to  the  prejudice  of  one  who  has  acquired 
rights  on  the  faith  of  them.^  Where  the  question  concerns  the 
rights  of  creditors  of  a  company  which  is  nothing  more  than 
a  numerous  partnership,  then  there  is  room  for  the  operation  of 
the  principle  held  by  many  courts,^  that  the  advance  must  have 
been  made  by  the  creditor  on  the  faith  of  the  particular  member 
being  a  shareholder.  There  is  one  case  —  and  there  are  possibly 
others — which  goes  to  the  length  of  holding  that  it  must  affirm- 
atively appear  that  the  advances  were  made  to  the  company  on 
the  personal  credit  of  the  shareholder  sought  to  be  charged. 
Lady  Anson  paid  money  for  shares  in  a  mine,  to  B.,  describing 
himself  as  treasurer  of  the  mine,  and  received  from  persons  call- 
ing themselves  directors  a  memorandum  purporting  that  she 
was  a  proprietor  of  shares,  and  that  her  name  was  entered  in 
the  *'  cost-book."     She,  in  writing  and  in  conversation,  acknowl- 

1  Fox  V.  Clifton,  6  Bing.  776.  Compare  Graves  v.  Merry,  6  Cow.  (N. 

2  People  V.  Sterling  Manuf.  Co.,  Y.)  701;  Deering  v.  Flanders,  49  N. 
82  111.  457.  H.   225;  Martia    v.  Feewell,   79  Mo. 

3  Bloch  V.  Price,  24   Mo.  App.  14;  401,  412. 
Dowzelot    V.  Eawlings,   68    Mo.    76. 
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edged  herself  to  be  a  shareholder,  and  received  money  from  B., 
as  treasurer,  on  account  of  supposed  profits.  An  action  was 
brought  against  her,  as  a  shareholder,  for  supplies  furnished  the 
mine.  It  was  not  disputed  that  the  defendant  had  regarded  her- 
self as  ashareholder  in  the  mine.  Nevertheless  the  court  held  that 
not  to  be  the  question  in  the  case  ;  but,  first,  whether  she  actually 
had  any  interest  in  the  mine,  such  that  she  could  call  upon  the  part- 
ies working  the  mine  to  account  to  her  for  a  portion  of  the  profits 
made,  supposing  profits  had  been  made;  or,  secondly,  supposing 
she  had  no  interest  in  the  mine,  whether  the  supplies  had  been 
furnished  on  her  personal  credit.  Neither  of  these  points  being 
made  out,  the  plaintiff  was  non-suited,  and,  on  argument,  the 
rule  made  absolute.^  Bnt  in  the  case  of  corporations  American 
courts  presu7ne  that  others  —  either  shareholders  or  creditors 
have  acted  on  the  faith  of  the  particular  person  being  in  fact 
what  he  claimed  to  be.  In  so  presuming  they  proceed  in  view 
of  the  obvious  difficulty  of  proving  the  motive  with  which  per- 
sons act,  it  being  a  matter  for  the  most  part  within  the  breast  of 
each  individual.  The  only  distinction  which  they  take  in  respect 
of  this  question  is  that  between  prior  and  subsequent  credit- 
ors, —  a  matter  hereafter  considered. ^ 

§  1914.  Waiver  by  Conduct  of  Irregularity  of  Assess- 
ment.— We  have  already  seen  ^  that  a  person  may  make  himself 
a  shareholder  by  his  conduct  where  the  circumstances  are  such 
that  he  might  disaffirm  his  engagement.  So,  he  may  by  his 
conduct,  validate  an  irregular  assessment ; — as  by  participating 
in  a  meeting  called  for  the  purpose  of  organization,  submitting 
to  be  elected  director  and  acting  as  such  ;  *  or  by  assisting  in 
framing  the  by-law  under  which  the  assessments  are  levied,  and 
voting  for  its  adoption."     But  an  illegal   assessment  upon  cor- 

1  Vice  V.  Anson,  1  Man.  &  R.  113.  cial  position  of  the  party  sought  to  be 

This  case   can,   however,   hardly   be  charged,  or  both,  have  outbalanced  a 

considered  as  authority.     It  has  often  colorless  administration  of  justice, 
been  "  distinguished  "  by  the  English  2  p^gt,  §2936. 

judges  in  subsequent  cases.     One  or  ^  ^nte,  §  1377. 

two  odd  cases  of  this   liind  are  to  be  *  Bucksport  &c.  R.  Co.  v.  Buck,  68 

met  with  in  the  books,  upon  reading  Me.  81 ;  s.  c.  28  Am.  Rep.  21. 
which  one  can  hardly  divest  his  mind  *  Willamette      Freighting    Co.    v. 

of  the  impression  that  the  sex  or  so-  Staunus,  4  Or.  261. 
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porate  stock  cannot  be  made  good,  upon  the  footing  of  contract, 
from  an  assent,  to  be  presumed  from  assent  to  foi'mer  illegal 
assessments  of  lesser  amount ;  nor  can  such  assent  be  given  with 
effect  by  an  assignor  of  stock,  after  an  assignment  of  the  stock 
and  notice  of  the  assignment  given  to  the  corporation.^  The 
s:ime  rule  applies  to  the  matter  of  the  non-payment  of  the  deposit 
required  to  be  paid  when  the  subscription  is  made.  If  the  act 
of  incorporation  requires  the  payment  of  $5  per  share  to  the 
commissioners,  and  without  such  payment  the  subscription  to 
be  void,  one  sued  for  non-payment,  who  has  exercised  the  right 
of  a  stockholder,  by  voting  for  managers,  cannot  set  up  such 
omission  in  defense.'^ 


Article  III.  Books  axd  Kecords  of  Corporation  as  Evidence. 

Section  Section 

1918.  Records    of     the      corporation       1926.  Ordinary  mode  of  maliing  proof 

admissible  against    the   cor.  in    actions   for  assessments 

poration.  under  this  rule. 

1919.  Boolts  of  the   corporation   not      1927.  Books  evidence  in  case  of  suc- 

adraissible     to      connect      a  cessive  transfers. 

stranger  with  the  corporation.       1928.  Boolis  transcribed  from  original 

1920.  Are  evidence  of  acceptance  of  subscription  papers. 

subscription.  1929.  An    illustration   of    the    fore- 

1921.  Test  by  which  to  determine  their  going. 

admissibility.  1930.  Effect  of  failure  to  deny  under 

1922.  Admissibility  against  those  act-  oath. 

ing  as  members.  1931.  Not  evidence  against  a  stock- 

1923.  To  wliat  extent  explainable  by  holder  in   respect  of  private 

parol.  dealings. 

1924.  View    that      corporate     books       1932,  Books   of  account  of   the   cor- 

presumptive        evidence      of  poration    in  actions    against 

membership.  stockholders. 

1925.  Farther  of  this  subject.  1933.  Records  of   the  commissioners. 

§  1018.  Records  of  the  Corporation  Adiuissible  against  the 
Corporation.  —  The  question  under  what  circumstances  and  to 
what  extent  the  records  of  the  corporation  are  evidence  of  the 
fact  of  a  particular  person  being  a  shareholder  therein,  is  one  on 
which  there  is  nmch  diversity  of  opinion,  and  the  subject  must 

1  Atlantic  &c.  Co.  v.  Mason,  5  R.  I.  2  ciark  v.  Navigation  Co.,  10  Watts 

463.  (Pa.),  364. 
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therefore  be  considered  at  some  length.  At  the  outset  it  may 
be  stated  that  the  records  of  the  corporation,  when  duly  proved 
to  be  such,  are  always  admissible  against  the  corporation  itself, 
on  t!ie  theory  of  being  solemn  self-disserving  admissions  of  the 
corporation.  For  instance,  they  are  evidence  against  the  cor- 
poration to  prove  the  fact  of  its  organization  and  corporate 
existence.^  In  the  opinion  of  some  they  operate  as  conclusive 
achni.ssiojis  or  estoppels  against  the  corporation,  though,  on 
principle,  this  view  is  not  so  clear.  Thus,  it  has  been  held  in 
Vermont  that  where  the  records  of  a  corporation  recorded  in  the 
town  clerk's  office,  as  required  by  law,  show  a  certain  person  to 
be  a  stockholder,  the  corporation  is  estopped  from  introducing 
evidence  to  prove  him  not  a  stockholder. ^  It  has  been  better 
observed  that  "  when  a  corporation  has  proceeded  regularly  to 
ascertain  its  corporators,  and  the  owners  of  shares  in  its  capital, 
and  has  entered  them  in  its  records,  all  parties  become  thereby 
prima  facie  entitled  to  the  rights  thus  secured  to  them.  The 
records  are  competent  and  sufficient  evidence  of  them,  unless 
proof  be  introduced  to  destroy  their  effect."  ^ 

§  1919.  Books  of  the  Corporation  not  Admissible  to  Con- 
nect a  Stranger  with  the  Corporation. —  Perhnps  no  rule  broad 
enough  to  cover  all  cases  can  be  stated  as  to  when,  in  an  action  to 
charge  a  shareholder,  the  books  of  the  corporation  are  evidence 
against  him.  It  may  be  stated  that,  as  between  members  of  the 
corporation,  they  are  evidence  of  all  corporate  acts  therein 
recorded;  but  they  cannot  be  used  against  a  stranger  to  connect 
him  with  the  corporation,^  unless  made  so  by  act  of  the  legisla- 
ture.^ It  is  obvious  that  this  must  be  the  rule  applied  to  the 
classes  of  actions  we  are  considering.  Otherwise  the  secretary 
of  a  company,  by  entering  a  man's  name  as  a  shareholder  on  its 
books,  might,  without  his  knowledge  or  consent,  make  him  a 
stockholder;  and  where  death  or  other  circumstances  had   ren- 

^  Hudson  V.  Carman,  41  Me.  84.  Ames  on  Corp.,  679;  Chase  v.  Syca- 

«  Stratton  v.  Lyons,  53  Vt.  130.  more  &c.  R.  Co.,  38  III.  215;    Mudgett 

3  Penobscot  R.  Co.  v.  Duraraer,  40  v.    Horrell,  33  Cal.  25;  Fox's  Case,  3 

Me.    174;    s.   c.    63    Am.    Dec.    654;  De  G.  J.  &  S.  465. 

Penobscot  R.   Co.   v.  White,  41   Me.  ^  Bristol  Canal  Co.  v.  Amos,  1  Mau. 

512;  s.  c.  GG  Am.  Dec.  257.  &  Sel.  569. 
*  Greenl.   on    Ev.,  §    493;  Aug.  & 
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tiered  countervailing  proof  impossible,  this  unauthorized  act  of 
another  might  charge  him  or  his  estate  with  a  serious  burden. 
Men  should  be  allowed  to  make  their  own  contracts;  the  courts 
should  not,  by  establishing  unreas(»nable  rules,  make  contracts 
for  them.i  Accordingly,  one  who  had  subscribed  for  stock 
upon  the  condition,  expressed  in  the  contract,  that  it  was  not  to 
be  paid  until  $5,000  should  be  first  raised,  was  held  not  to  be  a 
member  of  the  corporation  so  as  to  make  the  books  evidence 
against  him  in  a  suit  for  calls.'' 

§  1920.  Are  Evidence  of   Acceptance  of    Subscription.  — 

They  are  also,  for  some  purposes  and  to  some  extent,  admissible 
against  an  alleged  stockholder  in  an  action  by  the  corporatif)n  to 
charge  him  in  respect  of  his  alleged  subscription  to  its  capital 
stock.  Thus,  it  has  been  held  in  such  an  action,  that  the 
minutes  of  a  meeting  of  the  directors  of  the  corporation,  while 
not  binding  on  the  alleged  subscriber,  are  nevertheless  admis- 
sible in  evidence  to  show  an  acceptance  by  the  corporation  of  his 
proposal  to  take  stock.' 

§  1921.   Test  by  Wblch  to  Determine  their  Admissibility. — 

*'  In  some  cases,  then,  the  test  to  be  applied  to  the  question 
whether  the  corporate  records  are  admissible,  upon  these  author- 
ities, would  seem  to  be  whether  the  party  against  whom  they 
are  offered  stands  in  such  relation  to  the  corporation  that  he  is 
chargeable  loith  knowledge  of  the  records;  whether,  as  to  him, 
the  books  are  in  the  nature  of  public  books,  he  being  connected 
with  them  in  interest  and  of  which  he  could  demand  and  have 
inspection  as  of  right ;  or  whether  he  is  a  mere  stranger,  uncon- 
nected in  interest,  they  being,  as  to  him,  private  books,  the 
inspection  of  which  could  not  be  compelled  in  his  favor.  In 
other  cases  the  test  to  be  applied  would  seem  to  be  one  not 
having  reference  to  the  character  of  the  party,  but  to  the  nature 
of  the  matter  which  is  the  subject  of  record.     In  this  view  the 

1  See  Mudgett  v.  Horrell,  33  Cal.  Payne,  17  Barb.  (N.  Y.)  567;  Morris 
25.  Canal  and  Banking  Co.  v.   Nathan,  2 

2  Chase  v.  Sycamore  &c.  R.  Co.,  38  Hall  (N.  Y.),  239;  ante,  §  1305,  et  seq. 
111.  215.  See,  as  to  conditional  aub-  ^  Colfax  Hotel  Co.  v.  Lyon,  69 
scriptions,    Fort    Edward  &c.   Co.  v.  Iowa,  683;  s.c.  29  N.  W.  Rep.  780. 
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test  is  whether  the  matter  recorded  consists  of  corporate  acts, 
mvolvin<T  the  orgaiiizution  or  existence  of  the  corporation,  or 
whether  it  is  merely  matter  pertaining  to  some  contract, 
property,  or  right  not  essentially  involving  the  exercise  of 
power  under  the  corporate  franchise."^ 

§  1922.  Admissible  against    Those  Acting  as  Members. — 

Thus,  the  records  kept  by  the  clerk  of  a  railroad  corporation  of 
the  proceedings  of  the  directors,  in  ordering  assessments  upon 
the  shares  of  the  capital  stock,  may  be  used  as  evidence  by  the 
corporation,  in  a  suit  brought  by  them  to  recover  an  assessment 
upon  the  shares  sub'^cribed  for  by  the  defendant,  he  being  one 
of  the  orio-inal  grantees  in  the  charter,  and  a  director  at  the  time 
the  assessment  was  ordered,  and  having  exercised  the  privileges 
of  a  stockholder  iu  virtue  of  the  shares  upon  which  the  assess- 
ment was  made.^ 

§  1923.  To  What  Extent  Explainable  by  Parol.  —  But  even 
if  the  books  of  a  corporation  can  be  received  as  presumptive 
evidence  to  prove  that  a  particular  person  was  a  stockholder,  such 
presumption  may  be  overcome  hy  parol  testimony  Qhosv'mg  XhoX, 
he  never  accepted,  but  refused  to  accept,  stock  in  the  company.^ 
But  parol  evidence  will  not  be  heard  to  show  that  a  person  had, 
at  a  certain  time,  by  transferring  his  shares,  ceased  to  be  a  stock- 
holder; the  books  of  the  corporation  only  will  be  looked  to.* 
An  alleged  subscriber,  sued  upon  his  alleged  contract  of  sub- 
scription, may  introduce  extracts  from  the  minutes  of  the  pro- 
ceedings of  the  company,  in  connection  with  oral  evidence,  in 
which  appeared  two  statements  of  lists  of  subscribers  without 
the  defendant's  name.'^ 

§  1924.  View  that  Corporate  Books  Presumptive  Evidence 
of  Membership. — On  principle,  the  books  and  records  of  the  cor- 
poration are  not  competent  evidence  to  prove  that  the  defendant 

1  White  Mountains  R.  Co.  v.  East-  3  Mudgett  v.   Horrell,   33  Cal.  25 ; 
man,   34  N.  H.    124,137;    opinion  by  Fox's  Case,  3  De  G.  J.  &  S.  465. 
Sawyer,  J.t  '  Stanley  v,   Stanley,   2G   Me.  191; 

2  White  Mountains  R.  Co.  v.  East-  post,  § 

man,  34  N.  H.  124,  137.  ^  Stuart  v.  Valley  R.  Co.,  32  Gratt. 

(Va.)  146. 
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is  a  stockholder ;  for  the  general  rule  is  that  one  party  to  an 
alleged  contract  cannot  prove  the  existence  of  the  contract  by  his 
own  private  memoranda  or  records. ^  The  mere  statement  of 
this  principle  ought  to  be  enough  to  convince  one  of  its  correct- 
ness without  argument.  A  judgment  is  the  most  solemn  instru- 
ment of  writing  known  to  the  law  ;  and  yet  a  judgment  against 
a  person,  in  a  proceeding  to  which  he  was  no  party,  is  not  admis- 
sible in  evidence  against  him  for  the  purpose  of  disposing  of  his 
substantial  rights,^  though  it  may  be  admissible  in  particular 
cases  and  under  particular  issues,  for  the  mere  purpose  of  prov- 
ing particular  facts. ^  It  is  said  to  be  res  inter  alios  acta,  some- 
thin*^  done  between  other  persons,  and  which  therefore  does  not 
affect  him  at  all.  If  an  instrument  as  solemn  as  a  judgment 
cannot  affect  a  stranger  to  it,  how  can  one  man  make  another 
man  his  debtor  merely  by  marking  him  down  as  such  in  his  own 
private  books?  And  upon  what  principle  can  he  put  the  stranger 
so  marked  down  to  the  expense  of  defending  a  lawsuit  in  order 
to  prove  that  he  was  marked  down  without  his  authority?  In 
the  face  of  this  obvious  truism,  the  Supreme  Court  of  the 
United  States  have  held  that,  where  the  name  of  an  individual 
appears  on  the  books  of  a  corporation  as  a  stockholder,  the 
prima  facie  presumption  is  that  he  is  owner  of  the  stock,  and 
the  burden  is  cast  upon  him  to  show  that  such  is  not  the  fact.* 
Some  of  the  State  courts  have  also  fallen  into  the  same  strange 
aberration.^     The  absurdity  and  injustice  of  this  rule  are  shown 

>  See  Hensgen  v.  Donnelly,  24  Mo.    '  suflacient  evidence  to  show  who  were 

App.  398,  and  Anchor  Milling  Co.  v.  the  corporators  and  the  number  of 

Walsh,  37  Mo.  App.  5G7,  on  the  ques-  sliares  that   had  been    taken  at    the 

tion  when  boolis  of  account  should  be  time  of  an  assessment,  unless  some 

admitted  in  evidence.  proof  be  introduced  to  destroy  their 

2  McKinney  v.  Guhraan,  38  Mo.  effect.  Penobscot  &c.  R.  Co.  v. 
App.  3U;  Griffith  tj.  Gillman,  31  Mo.  Duramer,  40  Me.  172;  s.  c.  63  Am. 
App.  33;  Holladay  u.  Menefee,  30  Mo.  Dec.  654.  See  also  Heaston  v.  Cin- 
App.  207;  Strauss  v.  Ayers,  87  Mo.  cinnati  &c.  R.  Co.,  16  Ind.  282.  Leh- 
348.  maur.  Glenn,  87  Ala.  618;  s.  c.  6  South. 

3  Cravens  v.  Jameson,  59  Mo.  68;  Rep.  44;  Hoagland  v.  Bell,  36  Barb. 
Kane  v.  McCown,  55  Mo.  181;  (N.  Y.)  57.  Plank  Road  i'.  Rice,  7 /d. 
Walker  u.  Deaver,  79  Mo.  664;  s.  c.  5  162;  Turnpike  Road  v.  Van  Ness,  2 
Mo.  App.  597.  Cranch   C.   C.    451 ;   Mudgett  v.   Hor- 

4  TurnbuUw.  Payson,  95  U.  S.  418.      rell,    33  Cal.  25;  Coffin  v.  Collins,  17 
6  In  Maine  it  is  held  that  the  records      Me.   440;  Merrill  v.   Walker,   24    Id. 

of  a  corporation    are  competent  and      237. 

1467 


2  Thomp.  Corp.  §  1925.]     enforcing  assessments. 

by  the  statement  that  the  person  sought  to  be  charged  may  dis- 
charo-e  himself  by  proving  that  his  name  was  entered  on  the 
books  of  the  corporation  as  a  stockholder  without  his  author- 
ity.^ If  then,  in  a  case  where  such  is  the  fact,  he  through 
misfortune,  lack  of  pecuniary  ability  or  otherwise,  fails  to 
defend  the  action  by  which  it  is  sought  to  charge  him  as  a  stock- 
holder, a  judgment  goes  against  him  on  evidence  which  is  manu- 
factured by  some  person  who  is  not  even  legally  responsible  for 
the  wrong. 

§  1925.  Further  on  This  Subject.  — The  view  of  the  writer 
expressed  in  the  preceding  section,  would  not  of  course  be  the 
correct  view  where  the  book  which  is  offered  in  evidence  is  one 
to  which  the  defendant  is  privy.  Thus,  if  it  is  the  original  sub- 
scription book,  and  what  purports  to  be  his  name  appears  as  a 
subscriber  therein^  and  such  book  is  the  foundation  of  the  action, 
and  he  does  not  deny  his  signature  on  oath,  as  required  by  the 
statnte,  the  book  is  competent  evidence  against  him,  provided  it 
is  sufficiently  identified ;  ^  and  it  has  been  held  that  it  is  sufficiently 
identified  where  the  clerk  of  the  corporation  swears  that  it  came 
to  him  together  with  the  other  books  of  the  corporation.^  So, 
where  evidence  has  been  given  fixing  the  character  of  the  de- 
fendant as  a  subscriber  or  stockholder,  the  books  and  records  of 
the  corporation  are  admissible  for  the  purpose  of  proving  that 
an  assessment  by  the  directors  has  been  made,  and  the  amount  of 
the  same;  and  indeed  they  are  the  best  evidence  of  such  facts.* 
Accordingly,  where  the  defendant  was  shown  to  have  been  one 
of  the  original  grantees  named  in  the  charter,  and  a  director  of 
the  corporation  at  the  time  when  the  assessment  was  ordered, 
and  that   he  had  exercised  the  privileges   of  a  stockholder  in 

1  Mudgett  V.  Horrell,  33  Cal.  25.  corporations  to  keep  a  record  of  all 

2  Breedlove  v.  Martinsville  &c.  E.  business  transactions,  and  Art.  601, 
Co.,  12  Ind.  114.  making  such  records  or  copies  thereof, 

3  Ibid,  competent  evidence,  the  best  evidence 
*  The  books  of  the  corporation  are      of    an    assessment  made  by  the  di- 

admissible  to  prove  the  amount  of  the  rectors  is  the  record  of  the  order  or 

assessment  against  one  who  claims  un-  resolution  of  the  board  of  directors, 

der  an  origiual  corporator.     Comfort  Guadalupe  &c.  Stock  Assoc,  v.  West, 

V.  Leland,  3  Whart.  (Pa.)  81.     Under  76  Tex.  461;  s.  c.  13  S.  W.  Rep.  307. 
Tex.   Rev.  Stat.,    Art.  586,  requiring 
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virtue  of  the  shares  on  which  the  assessment  was  made,  — there 
was,  of  course,  no  difficulty  in  holding  that  the  records  kept  by 
the  clerk  of  the  corporation  of  the  proceedings  of  the  directors 
in  ordering  assessments  were  admissible  in  evidence  ao-ainst  him.^ 
Moreover,  in  such  action  the  records  of  the  corporation  are 
competent  evidence,  generally  the  best  evidence,  to  show  that 
the  corporation  has  done  certain  acts,  proof  of  which  may  be 
material  under  the  issues.^  They  may  also  be  admissible  to 
show  that  the  number  of  shares  has  been  subscribed  to  warrant 
the  subscribers  in  proceeding  with  the  organization  of  the  cor- 
poration under  the  governing  statute.^ 

§  1926.  Ordinary  Mode  of  Making  Proof  in  Actions  for 
Assessments  under  this  Rule.  —  In  a  case  which  went  to  the  Su- 
preme Court  of  the  United  States,  and  where  the  rule  of  the  preceding 
section  was  declared,  the  following  is  found  in  the  opinion  of  the  court: 
"  Two  principal  allegations  were  required  to  be  proved  by  the  plaintiff 
in  order  to  maintain  the  action,  which  was  assumpsit  to  recover  the 
assessment  made  by  the  order  of  the  bankrupt  court :  1.  That  the  de- 
fendant was  a  stockholder  in  the  company,  and  that  he  owned  fifty 
shares  of  the  capital  stock.  2.  That  the  assessment  had  been  made  by 
the  assignee,  as  alleged  in  the  declaration.  During  the  trial,  the  plaintiff 
offered  evidence  to  prove  that  the  defendant  was  a  stockholder,  as 
follows :  1.  He  offered  the  books  of  the  corporation,  in  which  the  name 
of  the  defendant  was  entered  as  the  owner  of  fifty  shares.  2.  He 
offered  the  stock-book  of  the  company,  with  a  duplicate  of  the  stock 
certificate  issued  to  the  defandant,  showing  that  he  was  the  owner  of 
the  same  number  of  the  shares  of  the  capital  stock.  3.  He  introduced 
testimony  to  prove  that  the  certificate  was  sent  to  the  agents  of  the 
company,  to  be  delivered  to  the  defendant  when  he  paid  twenty  per 
cent,  of  the  shares ;  and  that  he  made  the  required  pa3'ment.  4.  He 
also  introduced  a  receipt  signed  by  the  defendant,  showing  that  the 
company  paid  the  defendant  a  dividend  upon  his  stock.  Separate 
objection  was  made  by  the  defendant  to  each  of  the  offers  of  proof, 
which  were  admitted  by  the  court,  and  the  defendant  excepted.  Taken 
as  a  whole,  it  is  clear  that  the  evidence  offered  was  amply  sufficient  to 
warrant  the  jury  in  finding  that  the  defendant  was  a  stockholder,  as 
alleged.     Where  the   name  of  an  individual  appears  on  the  stock-book 

1  White  Mountain  R.  Co.  ».  East-  •'  Penobscot  &c.  R.  Co.  v.  Dunn,  39 
man,  34  N.  H.  124.                                         Me.  587. 

2  Post,  Ch.  185,  Art.  I. 
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of  a  corporation  as  a  stockholder,  the  jsrma/acie  presumption  is  that 
he  is  the  owner  of  the  stock,  in  a  case  where  there  is  nothing  to  rebut 
that  presumption ;  and,  in  an  action  against  him  as  a  stockholder,  the 
burden  of  proving  that  he  is  not  a  stockholder  or  of  rebutting  that  pre- 
sumption, is  cast  upon  the  defendant."  ^ 

§  1927.  Books  Evidence  in  Case  of  Successive  Transfers. — 

But  where  the  shares  have  been  transferred  from  one  stockholder 
to  another,  and  the  question  is,  as  between  the  successive  stock- 
holders, who  shall  be  answerable  to  the  creditors  of  the  corpora- 
tion, then,  as  hereafter  seen,^  the  rule  is  that  he  whose  name 
stands  as  shareholder  on  the  corporate  records  must  answer, 
although  in  fact  another  was  the  equitable  owner,  who  has  trans- 
ferred it  as  a  pledge  to  the  person  sought  to  be  charged.^ 

§  1928.  Books  Transcribed  from  Original  Subscription 
Papers.  —  We  have  already  seen  that  it  is  not  necessary  to  the 
validity  of  a  subscription  to  the  stock  of  a  corporation  that  the 
subscribers  should  sign  their  names  in  a  book  open  for  that  pur- 
pose, but  that  their  subscriptions  will  be  good  although  taken  on 
slips  of  paper  and  afterwards  entered  in  the  book.*  By  parity 
of  reasoning  when  the  subscriptions  are  shown  to  have  been  so 
made  and  so  transcribed,  the  book  will  be  evidence,  in  an  action 
to  charge  an  alleged  subscriber,  of  the  fact  of  his  being  such.* 
The  plaintiff  corporation  may,  it  has  been  held,  produce  in  evi- 
dence a  subscription  paper,  by  which  the  signers  bind  themselves 
to  pay  for  the  shares  opposite  their  names,  the  plaintiff  having 

1  Turnbull  v.  Payson,  95  U.  S.  418,  right  to  vote  at  a  corporate  election 
opinion  by  Clifford,  J.  under  a  statute  of  New  York  (603,  Sec. 

2  Pqsi  §  3193.  6),  the  court  may  go  behind  the  entries 

3  Case  of  Empire  City  Bank,  8  Abb.  in  the  transfer  book  of  the  corpora- 
Pr.  (N.  Y.)  192,  222;  Holyoke  Bank  v.  tion,  and  determine  whether  a  transfer 
Burnhpm,  11  Cush.  (Mass.")  183.  See  was  a  sale  or  only  a  pledge,  and 
Crease  v.  Babcock,  10  Mete.  (Mass.)  whether  the  pledgor  or  the  pledgee 
525.  Grew  v.  Breed,  10  Met.  (Mass.)  was  entitled  to  vote  thereon.  Strong 
569.  The  statutes  of  Maine  are  to  be  v.  Smith,  15  Hun  (N.  Y.),  222.  But 
construed    as    making    the    transfer  see  ante,  §  732,  et  seq. 

books  of  a  corporation  conclusive  so  •*  Ante,  §  1151. 

far  as  creditors  are  concerned,  as  to  ^  Iowa  &c.   R.  Co.   v.  Perkins,  28 

who  are  to  be  considered  stockholders.  Iowa,  281 ;  Stuart  v.  Valley  R.  Co.,  32 

Stanley  v.  Stanley,  26  Me.  191.     But  Gratt.    (Va.)   146;  Hayden  v.  Atlanta 

where  the  controversy   is   as   to  the  Cotton  Factory,  61  Ga.  233. 
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stated  its  intention  to  show  that  the  amount  so  subscribed  was 
entered  on  its  stock  list  and  ledger.  It  may  then  introduce  such 
stock  ledger  and  shareholders'  list  compiled  from  subscription 
lists  like  the  above,  and  from  a  memorandum,  made  by  an  agent 
appointed  to  collect  quotas;  and  this,  although  the  defendant 
offers  to  prove  that  he  had  withdrawn  his  proposal  to  subscribe 
before  the  books  were  in  existence.^  So  where,  in  a  suit  by  a  cor- 
poration on  a  stock  subscription,  the  defense  was  that  the  agreed 
number  of  shares  had  not  been  bona  fide  subscribed  so  as  to  make 
the  subscription  binding,  it  was  held,  that  the  original  subscrip- 
tion book,  made  up  by  copying  from  lists  which  were  carried 
around  to  solicit  subscriptions,  and  accepted  by  the  directors, 
was  admissible.^ 

§  1929.  An  Illustration  of  tlie  Foregoing. — A  meeting  was 
held  for  the  purpose  of  raising  subscriptions  to  the  stock  of  a  railsvay 
company.  The  objects  of  the  subscription  and  the  terms  and  conditions 
were  fully  made  known,  and  those  present  were  solicited  to  subscribe. 
The  names  of  the  subscribers  and  amounts  of  the  subscriptions  were 
written  by  the  parties  soUciting  upon  a  small  book  or  slip  of  paper, 
upon  the  subscribers  authorizing  them  so  to  do.  The  subscriptions 
were  afterwards  transcribed  by  an  officer  of  the  company  into  another 
book.  In  an  action  by  the  company  upon  the  subscriptions  to  the 
stock,  —  it  was  held,  that  the  hook  into  which  the  subscriptions  had  been 
transcribed  was  properly  admitted  in  evidence.  The  theory  of  the  court 
was  that  the  officer  of  the  company  was  empowered  by  the  subscribers, 
by  the  authority  conferred  at  the  meeting,  to  make  the  entries.  The 
books  and  sUps  of  paper,  upon  which  the  names  and  amounts  were 
written  at  the  meeting,  were  but  memoranda  of  the  authority  conferred 
upon  the  officer  of  the  company  to  make  subscriptions  in  the  name  of 
the  different  parties  agreeing  to  take  stock  in  the  corporation.  The 
book  admitted  in  evidence  thus  became  the  original  contract  of  sub- 
scription, and  was  properly  admitted  without  proof  of  the  loss  of  the 
memoranda.^ 

§  1930.  Effect  of    Failure   to   Deny   under  Oath.  —  It   is 

possible  that  under  some  remedial  systems  or  acts  of  incorpora- 

»  Stuart  V.  Valley  R.  Co.,  32  Gratt.  ^  jowa  &c.  R.   Co.  v.   Perkins,  28 

(Va.)  146.  Iowa,  281. 

2  Hayden  v.  Atlanta  Cotton  Factory, 
61  Ga.  233. 
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tion,  the  corporation  will  not,  in  an  action  to  enforce  an  alleged 
stock  subscription,  be  required  to  prove  the  subscription,  unless 
the  defendant  files  a  plea  or  answer  in  the  nature  of  a  plea  of 
non  est  factura,  by  which  he  denies  the  alleged  subscription 
under  oath.  Thus,  in  suits  by  a  railroad  company  to  recover 
calls  upon  the  capital  stock  subscribed  by  defendant,  it  is  not 
necessary  for  the  company,  under  the  Mississippi  act  of  1854, 
to  prove  a  defendant's  subscription  as  set  forth  in  the  complaint, 
unless  he  denies  it  under  oath;  and  a  plea  denying  the  subscrip- 
tion but  not  under  oath  is  not  good.^ 


§  1931.  Not  Evidence  against  a  Stockholder  in  Respect 
of  Private  Dealings.  —  Nor  are  the  books  of  a  corporation  ad- 
missible against  a  member,  as  evidence  of  his  private  contracts 
and  dealings  with  the  company,  even  in  a  suit  against  him  by  a 
creditor,^  —  as  a  "  stock-book  "  introduced  to  show  entries  of 
assessments.^ 


1  Thigpen  v.  Mississippi  Central 
R.  Co.,  32  Miss.  347. 

2  Haider  v.  Cleveland,  36   Md.    476. 

3  Haynes  v.  Brown,  36  N.  H.  545, 
566.  This  case  contains  the  following 
valuable  discussion  of  the  subject  by 
Bell,  J. :  *'  The  records  of  a  corpo- 
ration are  evidence  in  some  cases,  and 
for  some  purposes.  The  rule  gener- 
ally laid  down  in  the  elementary  books 
is  that  *  the  books  of  a  corporation, 
whether  containing  entries  of  a  pub- 
lic or  private  nature,  are  admissible 
in  evidence  as  between  themselves, 
and  not  against  a  stranger.'  1  Saund. 
on  PL  &  Ev.  851 ;  Aug.  &  Ames  on 
Corp.  607;  2  Ph.  on  Ev.  295.  The 
present  case  is  not  one  where  the 
parties  are  members  of  the  same 
corporation,  and  it  is  therefore 
unnecessary  to  inquire  whether  the 
rule  is  not  laid  down  more  broadly, 
or  with  fewer  qualifications,  than  it 
ought  to  be.  There  is  no  question 
that  the  records  of  a  corporation  are 
evidence  of  the  proceedings  of  the 
corporation  itself  (I  Greenl.  on  Ev., 
§  493;  Highland  Turnpike  Co.  v.  Mc- 
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Kean,  10  Johns.  (N.  Y.)  154;  s.c.  6 
Am.  Dec.  324;  Ang.  &  Ames  on  Corp., 
§  679 ;  Wood  V.  Jefferson  County  Bank, 

9  Cow.  (N.  Y.)  194,  205;  Case  of 
Thetford,  12  Vin.  Abr.  90,  pi.  16; 
Smith  V.  Steamboat  Co.,  1  How. 
(Miss.)  479;  Whitman  v.  Granite 
Church,  24  Me.  236;  Coffin  v  Collins, 
17  Me.  440;  People  v.  Oakland  County 
Bank,  1  Dougl.  (Mich.)  282;  as  to  its 
organization  (Dnkev.  Navigation  Co., 

10  Ala.  82;  s.  c.  44  Am.  Dec.  272;  Hall 
V.  Carey,  5  Ga.  239;  McFarlan  v.  In- 
surance Co.,  4  Deuio  (N.  Y.),  392) ;  of 
its  meetings,  and  the  election  of  its 
officers  and  members  (Gibbon's  Case, 
17  How.  St.  Tr.  810,  814) ;  and  of  the 
votes  and  acts  of  the  corporation  and 
its  officers,  where  those  acts  and  votes 
are  required,  either  by  the  charter  or 
by-laws,  to  be  recorded;  or  where 
they  are  in  fact  transacted  at  meetings 
of  those  officers,  at  which  there  is  a 
clerk  to  keep  the  records.  To  render 
these  books  admissible  for  these  pur- 
poses, the  party  who  introduced  them 
must  show  that  they  are  the  books  of 
the  corporation,  independently  of  what 
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§  1932.  Books  of  Account  of  the  Corporation  in  Actions 
against  Stockliolders.  —  In  actions  by  the  corporation  against 
the  stockholder,  for  ordinary  private  demands  where  they  have 
dealt  together  as  individuals,  the  books  of  account  of  the  corpo- 
ration are  admissible  against  the  defendant,  or  not,  on  the  same 
principles  which  would  apply  in  case  the  action  were  against  any 
other  person:  unless  he  is  connected  with  them  by  other 
evidence  than  by  merely  showing  that  he  is  a  stockholder,  they 
are  not  in  general  competent  evidence  in  themselves  to  establish 
an  action  or  claim  against  him;  and  this  has  been  held  even  in  a 
case  where  the  defendant  was  a  trustee  as  well  as  a  stockholder.^ 

§  1933.  Records  of  the  Commissioners.  —  The  reasoning 
which  has  been  applied  in  the  case  where  the  books  of  a  corpo- 
ration are  offered  in  evidence  in  an  action  by  the  corporation 
ao-ainst  one  alleged  to  be  a  stockholder,  would  seem  to  apply, 
mutatis  mutandis^  to  the  case  where  the  corporation  is  organized 


appears  upon  the  books  themselves 
(Whitman  v.  Granite  Ctiurch,  24  Me. 
23G);  that  they  have  been  regularly 
kept  by  the  clerk,  or  other  proper 
officer  (12  Vin.  Abr.  90,  pi.  16;  High- 
land Turnpike  Co.  v.  McKean,  10 
Johns.  (N.  Y.  )  154;  s.  c.  6  Am.  Dec. 
324;  Resu.  Mothersell,  1  Stra.  93;  2 
Ph.  on  Ev.  442) ;  and  if  there  is  any 
thing  suspicious  in  tlieir  appearance,  or 
if  any  doubt  is  cast  upon  them  by  the 
testimony,  that  they  were  made  at  the 
times  they  purport  to  have  been,  and 
have  not  been  made  up  subsequently, 
to  answer  some  purpose  of  the  corpo- 
ration or  others.  But  the  entries  in 
the  books  of  a  corporation,  relating 
to  other  matters  of  fact  than  the  pro- 
ceedings of  the  corporation,  are  not 
evidence  in  their  favor  in  a  contro- 
versy between  them  and  any  stranger, 
nor  between  them  and  a  member  of 
the  corporation,  holding  or  claiming 
adversely  to  them.  2  Saund.  on  PI. 
&Ev.  748;  Ang.  &  Ames  on  Corp.,  § 
679;  1  Greenl.  on  Ev.,  §  493.  Neither 
are  they  evidence  against  a    member 


of  the  corporation  of  his  contracts  or 
private  dealings  with  the  company. 
In  that  respect  he  is  to  be  regarded  as 
a  stranger.  1  Ph.  on  Ev.  449;  Hill  v. 
Manchester  Water- Works  Co.,  2  Nev. 
&  Man.  673;  s.  c.  2  Barn.  &  Adol.  544. 
This  principle  was  recognized  in  the 
case  of  Marriage  v.  Lawrence,  3  Barn. 
&  Aid.  142;  in  Brett  ??.  Beales,  1  Moo. 
&  M.  416;  Mayor  of  Loudon  v.  Mayor 
of  Lynn,  1  H.  Black.  214,  note  c;  Jer- 
main  v.  "Worth,  5  Denio  (N.  Y.),  342. 
As  the  books  of  a  corporation  are  not 
evidence,  as  between  the  corporation 
and  a  member  or  a  stranger,  as  to 
their  business  transactions,  it  follows 
a  fortiori  that  they  cannot  be  so  be- 
tween a  member  and  a  stranger,  or  be- 
tween two  strangers;  and  the  cases  of 
Brett  V.  Beales,  Jackson  v.  Walsh  [3 
Johns.  (N.  Y.)  226],  and  Jermain  v. 
"Worth,  before  cited,  are  direct  author- 
ities to  this  point." 

1  Rudd  V.  Robinson,  126  N.  Y.  113; 
s.  c.  12  L.  R.  A.  473;  9  Rail.  & 
Corp.  L.  J.  428;  36  N.  Y.  St.  Rep.  500; 
26  N.  E.  Rep.  1046. 
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by  commissioners  appointed  under  the  governing  statute,  but 
witii  the  distinction  that  greater  sanction  might  attach  to  their 
records  in  view  of  the  fact  that  they  are  generally  regarded  as 
public  officers.  But,  as  a  party  cannot  be  affected  by  a  judg- 
ment to  which  he  is  no  party,^  so,  it  would  seem  on  principle 
that  he  cannot  be  affected  by  the  record  of  an  official  board  of 
which  he  is  not  a  member.  In  the  case  of  a  judgment,  it  is  true 
that  the  proof  that  the  defendant  is  a  party  is  furnished  by  the 
act  of  a  single  public  officer,  to  wit,  the  sheriff  in  his  return, 
which  cannot  be  averred  against  in  that  action;  but  the  writer 
knows  of  no  analogous  principle  on  which  the  record  of  three 
justices  of  the  peace,  for  instance,  appointed  as  commissioners 
to  organize  a  corporation,  can  be  given  in  evidence  to  show  that 
a  third  person  is  a  member  of  the  corporation.  The  recital  in 
the  record  of  a  judgment  that  the  defendant  appeared  in  person 
or  by  attorney  may  be  conclusive,  for  a  judicial  record  imports 
absolute  verity  ;  but  no  rule  is  remembered  by  the  writer  which 
ascribes  such  a  sanction  to  the  records  of  ministerial  official 
boards.  The  writer,  therefore,  ventures  to  think  that  any 
judicial  decision  which  makes  the  original  books  of  the  commis- 
sioners appointed  to  organize  a  corporation,  evidence  to  show 
that  A.  B.  or  C.  D.  became  a  stockholder  therein,  in  an  action 
to  charge  A.  B.  or  C.  D.  as  such  stockholder,  is  a  mere  aberra- 
tion, unless  the  persons  sought  to  be  charged  are  in  some  way 
connected  with  the  record.  Nevertheless  it  has  been  frequently 
held  that  the  subscription  books  kept  by  such  commissioners 
are  presumptive  evidence  that  the  subscriptions  therein  contained 
are  genuine,  that  is  to  say,  made  by  the  persons  named  or  by 
persons  duly  authorized  by  them.^  This  presumption  is  a  branch 
of  the  presumption  that  public  officers  act  rightly  until  the 
contrary  appears.^ 

1  McKinneyu.  Guhman,  38  Mo  App.  Gray  (Mass.),  159;  Smith  v.   Natchez 
344;  Griffith  v.  Gillum,  31  Mo.  App.  Steamboat  Co.,  1  How.  (Miss.)  479. 
33;  Holladay  v.  Menefee,  30  Mo.  App.  ^  The  presumption  of  right  acting 
207,  also    extends    to    unofficial   persons: 

2  Rockville  &c.  Turnp.  Road  u.  Van  Lenox  u.  Harrison,  88  Mo.  491.  It 
Ness,  2  Cranch  C.  C.  (U.  S.)  449;  has  been  held  in  Georgia  that  the 
Lane  V.  Brainerd,  30  Conn.  565;  Peake  original  book,  kept  by  the  commis- 
??.  Wabash  &c.  R.  Co.,  18  111.  88;  sioners  appointed  by  the  charter  of  a 
Marlborough  &c.  R.  Co.  v.  Arnold,  9  railroad   company  for  organizing  the 
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Article  IV,     Othee  Evidence  of  Membership. 

Section  Section 

1936.  Effect  of  the  charter  as  evidence.  1941.  Sufficient    evidence    of    accept- 

1937.  Evideuceof  assent  of  subscriber.  ance  of    proposal   by   corpo- 

1938.  The  usual  evidence.  ration. 

1939.  Evidence  which  has  been  held  1942.  When  certified  copy  of  subscrip- 

sufficient.  tion  is  not  evidence. 

1940.  Declarations    and    admissions.       1943.  Certificate  of  the  secretary. 

§  1936.  Effect  of  the  Charter  as  Evidence.  —  The  charter 
of  a  corporation,  issued  by  an  oflBcer  of  the  State  under  a  general 
law,  \s>  prima  facie  evidence  that  the  persons  named  therein  were 
members  of  the  corporation  at  the  commencement  of  its  exist- 
ence.^ If  the  charter  authorizes  the  corporation  to  take  sub- 
scriptions for  stock,  without  specifying  in  what  manner,  it  is 
sufficient  evidence,  in  a  suit  on  such  a  subscription,  no  proof 
being  offered  to  the  contrary,  that  the  corporation  was  author- 
ized to  enter  into  the  contract  with  the  defendant.^  From  the 
principle  already  discussed,^  that  the  governing  statute  enters 
into  and  forms  a  pait  of  the  contract  of  subscription,  it  must 
follow  that  where  this  statute  is  in  the  form  of  a  special  act  of 
the  legislature,  chartering  the  company,  or  in  the  form  of  articles 
of  incorporation  under  a  general  law,  in  every  case  where  the 
relation  of  stockholder  is  established  the  charter  is  evidence 
against  him,  provided  it  is  relevant  to  the  issues.* 

§  1937.  Evidence    of   Assent   of  Subscriber.  —  But   a  man 

cannot  be  made  a  member  of  a  corporation  without  his  consent ; 
nor  is  it  competent  for  the  legislature  to  force  a  man  into  such 
a  relation  in  a  private  corporation  unless  he  assents  thereto.^ 
Therefore  a   special   statute    incorporating   certain  persons  for 

company,  for  the  purpose  of  entering  holder.     Wood  v.   Coosa  &c.  R.    Co., 

and  recording  therein  their  proceed-  32  Ga.  273. 

ings  as  such  commissioners,  together  ^  McHose  v.  Wheeler,  45  Pa.  St.  41 

•with  the  acts,  resolutions,    and  pro-  2  Wellersburg  &c.  Plank  Road  Co. 

ceedings    of    the  commissioners,   as  v.  Young,  12  Md.  476. 

recorded  therein,  is    competent    evi-  ^  Ante,  §g  1137,  1259. 

dence  in  an  action    brought  by  such  *  Scoviil  v.  Thayer,  105  U.  S.    143; 

company  for  an  installment  alleged  to  s.  c.  10  Myer  Fed.  Dec,  §  163. 

be  due  on  the  subscription  of  a  stock-  *  Ante,  §§  66,  et  seq. ;  1267,  et  aeq. 


2  Thomp.  Corp.  §  1938.]     enforcing  assessments. 

purposes  of  private  advantage  or  emolument,  does  not  hind  any 
person  named  therein,  unless  he  consents  thereto.^  Accordingly , 
it  has  been  held  that  where  a  partnership  becomes  incorporated, 
there  must  be  some  act  or  expression  to  signify  their  acceptance 
of  the  charter,  in  order  to  charge  the  several  members  as  corpo- 
rators.^ So,  where  it  did  not  appear  that  the  defendants  had  in 
any  manner  signified  their  refusal  to  accept  acharter  incorporating 
a  voluntary  association,  they  were  held  not  to  be  corporators  ; 
but  it  must  be  noted  that  they  were  not  named  in  the  charter.^ 
So,  an  act  of  the  legislature  by  which  "  the  members  of  " 
several  mutual  fire  insurance  companies  are  made  a  new  corpora- 
tion, and  which  "  shall  not  affect  the  legal  rights  of  any  person  ;  " 
and  is  to  take  effect  "  when  accepted  by  the  members  of  said 
corporation,"  does  not  constitute  a  member  of  one  of  the  old 
companies,  who  does  not  expressly  assent  to  it,  a  member  of  the 
new  corporation,  although  the  act  be  duly  accepted  by  a 
majority  of  the  members  of  each  of  the  old  companies.*  But 
where  a  corporation,  organized  under  a  general  law,  was  subse- 
quently re-incorporated  under  a  special  charter,  it  was  held  that, 
although  the  original  subscription  may  have  been  made  to  the 
stock  of  the  corporation  formed  under  the  general  law,  yet,  if 
the  subsequent  act  of  incorporation  was  accepted,  and,  by  consent 
and  general  understanding,  the  stock  subscribed  for  in  the  first 
corporation  was  allowed  to  stand,  and  be  treated  as  stock  in  the 
second  corporation,  its  holders  would  be  as  effectually  stock- 
holders in  this  corporation  as  if  they  had  become  such  by  a  new 
subscription,  and  their  receipt  of  dividends  would  be  evidence  of 
an  unequivocal  character.^ 

§  1938.  The  Usual  Evidence  is  that  the  defendant  signed  the 
subscription  paper,  attended  corporate  meetings,  and  voted  for 
directors.® 

1  Ellis  V.  Marshal,  2  Mass.  269;  s.  c.  ^  Hammond  v.  Straus,  53  Md.  1. 

3  Am.  Dec.  49.  ^  Ante,  §  1877,  etseq.     When  a  de- 

2  Haslett «.  Wotherspoon,  1  Strobh.  fendant  is  sued  as  a  stockholder 
Eq.  (S.  C.)  209,  254.  in  a    railroad    corporation    for    the 

3  Southern  Steam  Packet  Co.  v.  sura  remaining  due  upou  an  assess- 
Masrath,  McMuU.  Eq.  (S.  C.)  93.  ment    upon   his    shares,    after   they 

*  Hamilton  Mut.  lus.  Co.  v.  Hobart,  are  sold  for  non-payment  of  the 
2  Gray  (Mass.),  643.  assessment,  it  is  competent  and  suf- 

1476 


EVIDENCE.     [2  Thomp.  Corp.  §  1939. 

§  1939.  Evidence  Whicli  lias  been  Held  Sufficient. —  That 
the  person  sought  to  be  charged  as  a  shareholder  subscribed  for 
a  certain  number  of  shares  of  the  capital  stock  of  the  corpora- 
tion ;  that  his  name  was  thereupon  entered  upon  the  records  of 
the  corporation  as  the  owner  of  that  number  of  shares  ;  that  the 
treasurer  of  the  coi-poratiou  had  tendered  to  him  his  certificate 
therefor;  and  that  he  had  been  heard  to  state  that  he  had  taken 
such  shares,  —  liave  been  held  evidence  of  his  being  a  share- 
holder, in  an  action  against  him  for  assessments.^  So,  it  has  been 
held  that  a  stockholder  who  pays  to  a  bank  the  money  for  shares 
of  its  new  stock,  and  takes  a  receipt  on  account  of  the  subscrip- 
tion to  new  stock,  and  is  entered  in  the  stock  book  as  a  stock- 
holder, and  a  stock  certificate  made  out  which  he  never  calls  for, 
is  a  stockholder  as  to  such  new  shares.^  Evidence  that  the 
party  proceeded  against  as  a  stockholder  agreed  to  subscribe 
for  a  given  number  of  shares,  and  executed  a  power  of  attorney 
by  which  he  acknowledged  himself  a  stockholder  of  the  com- 
pany, and  appointed  certain  persons  his  proxies  to  represent  him 
in  meetings  of  the  stockholders,  has  been  held  abundant  evidence 
to  show  that  the  party  is  a  stockholder  and   to  charge  him  as 

ficient,  for  the  purpose  of  showing  of  the  proposition  by  the  corporation, 

him  to  be  such  stockholder,  and  liable  as  evidenced  by  its  act  in  entering  his 

for  the  assessment,  to  give  evidence  name  as  such  on  its  records;  and  of  a 

that  he  signed  a  subscription  paper  no' iflcation  by  the  corporation  to  him 

for  shares,    before    the    corporation  of  that  fact,  as  shoAva  by  the  tender 

was  organized;  tliat  he  attended  the  of  the  certificate  to  him.   Where  stock 

meeting  of  the  stockholders  for  tlie  of  a  national  bank  was  increased,  and 

organization  of  the  corporation,  and  the  defendant  subscribed  for  shares 

that  he  wrote  and   distributed   votes,  and  paid  for  them,  and  received  his 

and    himself     voted    for    directors,  certificate,  he  became  a  stockholder, 

Lexington  &c.  R.   Co.  v.  Chandler,  13  and  when  the  bank  went  into  liquida- 

Metc.  (Mass  )  311.  tion,  he  became  liable,   under  U.    S. 

1  New    Hampshire  &c.  R.    Co.    v.  Rev.  Stat.  §  5151,  to  pay  an  amount 

Johnson,  30  N.  H.   390;   s.  c.  64   Am.  equal  to  the  stock  so  held,  for  debts 

Dec.  300.     In  this  case,  laying  out  of  of  the  bank.     Aspinwall  v.  Butler,  133 

view  the  declaration  of  the  alleged  U.  S.  595;  s.  c.  33  L.  ed.  779;  10  Sup. 

shareholder,  which  is  only  cumulative  Ct.  Rep.  417. 

evidence,  we  have  a  complete  contract,  2  Pacific  Nat.  Bank  v.  Eaton,  141  U. 

upon    any    theory.     It    contains    the  S.  227;  s.  c.  35L.  ed.  702;    10  Rail.  & 

three  elements  of  a  proposition  to  the  Corp.  L.  J.  132;  11  Sup.  Ct.  Rep.  984; 

corporation  by  the  intending  share-  Thayer  v.  Butler  141   U.  S.  234 ;  s.  c. 

holder  to  become  a  holder  of  a  given  35    L.    ed.   711;    11     Sup.     Ct.    Rep. 

number  of  Its  shares;  of  an  acceptance  987. 
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such.^  Evidence  that  a  certain  person  was  one  of  the  in- 
corporators of  a  bank,  and  kept  an  open  account  at  it  for 
several  vears  after  its  organization,  and  that  he  had  a 
receipt  from  its  officers  reciting  th:it  he  had  paid  in  10  per 
cent,  of  the  subscription,  and  would  be  entitled  to  a  certain 
number  of  shares  upon  the  payment  of  the  "  balance  due,"  was 
held  sufficient  to  show  him  to  be  a  stockholder,  where  his  testi- 
mony that  the  money  paid  was  a  loan  to  one  of  the  officers  of  the 
bank  was  disputed  by  the  latter. ^ 

§  1940.  Declarations  and  Admissions.  — If  a  party  admits 
himself  to  be  a  subscriber,  and,  on  the  faith  of  such  admission, 
others  have  acted  for  his  benefit,  he  will  be  estopped  from  sub- 
sequently denying  that  he  did  in  fact  subscribe."  But  where 
the  defense  is  that  the  agreed  number  of  shares  had  not  been  bona 
fide  subscribed  so  as  to  make  the  subscription  binding,  the  dec- 
larations of  another  subscriber  that  he  did  not  intend  to  p:iy  for 
his  subscription,  are  not  admissible  in  evidence  on  behalf  of  the 
defendant  to  show  fraud  on  the  part  of  the  corporation.* 
Another  court  has  held  that  the  declarations  of  a  commissioner 
authorized  by  an  act  of  the  legislature  to  receive  subscriptions  to 
the  capital  stock  of  a  private  corporation,  that  a  particular  in- 
dividual subscribed  for  a  certain  number  of  shares  and  paid  the 
first  installment  thereon,  are  neither  against  his  pecuniary  in- 
terest nor  made  in  the  ordinary  course  of  his  duty.  They  are, 
therefore,  not  admissible  in  evidence  to  prove  the  fact  of  sub- 
scription, in  an  action  brought  by  the  corporation,  after  the 
death  of  the  commissioner,  against  the  alleged  subscriber,  to 
compel  payment  of  the  subscription, 


5 


§  1941.  Sufficient  Evidence  of  Acceptance  of  Proposal  by 
Corporation. —  Where,  in  an  action  on  a  stock  subscription,  it 
appeared  that  the  defendant  subscribed  to  the  capital  of  the  cor- 

1  Vanderwerken  v.  Glenn,  85  Va.  ^  Graff  v.  Pittsburgh  &c.  R.  Co.,  31 
914;  s.  c.  6   S.  E.  Rep.  806;  17  Wash.      Pa.  St.  489. 

L.  Rep.  86.  *  Hayden  v.  Atlanta  Cotton  Factory, 

2  Ross  V.   Bank   of   Gold  Hill,  20      61  Ga.  233. 

Nev.  191;  s.  c.  18  Pac.  Rep.  243.  *  Western  &c.  R.  Co.   v.  Manro,  32 

Md.  380. 
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poration,  which  had  been  created  for  building  a  seminary,  but, 
after  the  seminary  was  built  refused  to  pay  his  subscription, — 
it  was  held  that  the  delivery  of  the  subscription,  the  demand  of 
payment,  and  the  subsequent  suit  to  recover  the  same,  were 
sufficient  evideuce  of  acceptance  of  the  subscription  by  the 
corporation.^ 

§  1942.  When  Certified  Copy  of  Subscription  is  not  Evi- 
dence.—  Whore  there  is  no  Zaiy  authorizing  a  paper  containinor 
the  subscription  to  the  capital  stock  of  a  corporation  to  be  filed 
in  the  office  of  the  Secretary  of  State,  a  copy  thereof,  certified 
under  the  seal  of  the  Secretary  of  State,  is  not  admissible  as 
'prima  facie  evidence,  in  a  suit  by  the  corporation  to  charge  the 
defendant  as  a  stockholder.^ 

§  1943.  Certificate  of  the  Secretary Charters  have  been 

granted  which  contain  the  provision  that  the  certificate  of  the 
secretary  of  the  company  shall  be  evidence  of  any  act  or  order 
of  the  directors.  This,  it  has  been  held,  requires  a  certificate  in 
totidem  verbis,  and  that  the  secretary  cannot  certify  that  a 
"sufficient"  call  was  made;  and  his  certificate  that  he  "  pub- 
lished notice  "  of  the  calls  is  not  admissible  in  evidence.^ 

1  Richmonrlville  Seminary  v.  Mc-  declares  that  the  certificate  of  the 
Donald,  34  N.  Y.  379.  secretary  "  certifying  to  their  meraber- 

2  Troy  &c.  R.  Co.  v.  Kerr,  17  ship  shall  be  competent  evidence  of 
Barb.  (N.  Y.)  581.  Compare  Bouch-  the  fact,"  and  that  the  certificate 
aud  r.  Dias,  3  Denio  (N.  Y.),  238;  '«  shall  be  granted  only  to  active  mem- 
Dick  V.  Batch,  8  Pet.  (U.  S.)  38;  bers,"  — the  exhibition  of  such  cer- 
Jackson  r.  Leggett,  7  Wend.  (N.  Y.)  tificate  is  proof  only  of  the  mere  fact 
277.  of    membership,    and    not    that    the 

3  Tomlin  v.  Tonlca  &c  R.  Co.,  23  bearer  is  an  active  and  faithful  mera- 
111.  429.  Under  section  4  of  the  act  ber  of  the  corporation;  and  such  a 
(Mo.  Local  Laws  1845,  15),  which  certificate  will  not  exempt  him  from 
exempts  members  of  the  corporation  jury  duty.  State  v.  Pimm,  50  Mo. 
of  fire  wardens  from  jury  service,  and  87. 
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Article  V.     Other  Points  of  Evidence. 

Section  Section 

1946.  Genuineness  of  the  other  signa-       19*9-  Interpretation  of  particular  sub- 

l^j^QS.  scription  papers. 

1950.  Burden  of  proof. 

1947.  Depositors  in  savings  banks.  ^^^^^  ^^^^^  ^^  ^j^^  ^^^^^ 

1948.  Subscription    by    agent  or   at-      1952.  Other  points  of  evidence  in  such 

toruey.  actions. 

§  1946.  Genuineness  of  the  Other  Signatures.  —  It  is  not 

essential  to  the  company's  right  of  action  again>t  a  subscriber  to 
show  that  the  other  signatures  to  the  contract  are  genuine.  The 
reason  is  that  his  promii-e  is  several  and  is  not  conditioned,  by 
the  terms  of  the  contract,  upon  the  fact  of  their  subscribing.^ 
But,  of  course,  if  fictitious  names  have  been  put  down  for  the 
fraudulent  purpose  of  inducin;^  him  to  subscribe,  that  is  matter 
of  defense  which  he  may  plead  and  prove. ^ 

§  1947.  Depositors  in  Savings  Banks.  —  Whether  depositors 
in  savings  fund  societies  are  members  of  the  corporation  depends 
upon  the  charter  or  governing  statute.  In  some  schemes,  as  in 
Pennsylvania,  they  are  members,  and  the  directors  are  their 
trustees  in  such  a  sense  as  to  be  personally  liable  to  them  for 
breaches  of  their  trust. ^  It  has  been  held  in  Connecticut  that 
they  are  not,  as  such,  stockliolders  or  members  of  the  savings 
society  ;  *  but  as  the  question  in  each  c:ise  depends  upon  the  law 
of  the  society,  no  definite  rule  can  be  stated.  Schemes  of  org:in- 
ization  have  often  been  met  with  where  the  sfockhol'lei's  them- 
selves are  not  members  of  the  socielj^  — as  where  a  Joint-stock 
was  created  for  the  further  security  of  the  members.^ 

1  Richmondville  Seminary  v.  Mc-  depositors,  and  directed  that,  for  the 
Donald,  34  N.  Y.  379.  security  of  the  depositors,   a  certain 

2  Ante,  §  1430.  capital  should  be  raised,  to  be  divided 
2  Post,  §  4153.  iuto  tran  ferable  shares.  The  statute 
*  Savings  Bank  v.  New  London,  20     also  provided  for  yearly  meetings  of 

Conn.  111.  the  members,  and  for  the  election  of 

fi  This  was  the  case  where  a  statute  directors  from  among  the  members, 

of  Pennsylvania  incorporated  certain  and  authorized  the  directors  to  pro- 

persous  named,  aud  others  thereafter  vile  for  the  admission  of  members, 

becoming  members,  to  receive  depos-  and    directed    them    to  appoint  from 

its  of  money  and  pay  interest  to  the  among  the  members,  a  committee  of 
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§  1948.  Subscription  by  Agent  or  Attorney. —  A  party  may, 
of  course,  become  bound  as  a  shareholder  where  another  person 
subscribes  his  name  for  the  shares  at  his  request.^  In  such  a 
case  the  principal,  and  not  the  agent  becomes  liable  as  a  stock- 
holder.^  Opposing  decisions  are  found  on  the  question  whether, 
in  case  the  person  who  assumes  to  subscribe  for  shares  for  an- 
other, acts  without  authority  from  that  other,  he  thereby  renders 
himself  a  shareholder.  In  Vermont  it  is  held  that  he  does;  that 
he  thereby  becomes  the  equitable  owner  of  the  shares ;  that  a 
transfer  to  him  from  the  person  in  whose  name  he  has  assumed 
to  make  the  subscription  is  not  necessary;  but  that  it  is  sufl5cicnt 
that  the  stock  is  carried  to  his  account  on  the  stock  register.^ 
In  Massachusetts  it  has  been  held  that  the  unauthorized  agent 
does  not  thereby  make  himself  a  member  of  the  corporation.* 
But  it  would  seem,  on  principle,  that  the  person  thus  signing  with- 
out authority  the  name  of  another  might  be  held  personally  to  the 
contract,  on  the  theory  of  a  breach  of  warranty  of  agency.  That 
he  is  liable  in  some  form  for  the  wrong  done  is  obvious;  and  while 
it  has   been  held  that  the  corporation  cannot  maintain  an  action 


examination,  and  likewise  to  raalie  a 
dividend  of  protits,  and  pay  ttie  same 
to  tlie  stockholders  or  their  represent- 
atives. Here  it  was  held,  that  stock- 
holders, as  such,  were  not  members 
of  the  corporation,  and  of  course  that 
the  assignee  of  a  stockholder  did  not, 
by  the  assignment,  become  a  member; 
and  that  the  original  members  con- 
tinued to  be  members,  although  they 
never  had  any  stock,  or  had  disposed 
of  it.  Philadelphia  Savings  Institu- 
tion, Case  of,  1  Whart.  (Pa.)  461;  s.  c. 
30  Am.  Dec.  226. 

1  It  has  been  held  that  a  provision 
in  the  charter  of  a  bank,  "  that  it  shall 
not  be  lawful  for  any  person  to  sub- 
scribe for  shares  in  the  name  of  other 
persons,"  does  not  exclude  a  bunafide 
subscription  by  an  attorney,  in  the 
name  of  his  principal.  But  the  com- 
missioners to  take  the  subscription 
may,  if  they  doubt  the  good  faith  of 
the  subscription,  require  further  evi- 
dence than  the  mere  production  of  a 


power  of  attorney,  to  remove  their 
doubts.  State  v.  Lehre,  7  Rich.  L. 
(S.  C.)  234. 

2  Thus,  where,  at  the  request  of 
W.,  J.  subscribed  for  certain  shares 
for  him  thus,  — ''J.,  for  VV.,"  and  W. 
paid  the  installment  due  thereon,  but 
the  stock  was  never  transferred  to 
W.'sname  on  the  books,  W".  was  the 
legal  owner  and  a  stockholder,  under 
a  statute  making  stockholders  person- 
ally liable  for  the  debts  of  the  corpo- 
ration. Burr  V.  Wilcox,  22  N.  Y.  551, 
557;  s.  c.  6  Bosw.  (N.  Y.)  198.  A  New 
York  court  holds  that  there  is  nothing 
in  the  statute  of  the  Province  of 
Quebec  under  which  one,  at  whose 
request  another  has  taken  shares  of 
corporate  stock  in  his  own  name,  be- 
comes himself  liable  as  a  stockholder. 
Molson's  Bank  v.  Boardman,  47  Hun 
(N.  Y.),  135. 

3  State  V.  Smith,  48  Vt.  266. 

4  Salem  Mill-Dam  Corp.  v.  Ropes,  9 
Pick.  (Mass.)  187;  s.c.  19  Am.  Dec.  363. 
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against  him  for  assessments,  it  has  been  said  that  it  can  main- 
tain a  special  action  on  the  case  against  him  for  the  wrong  done.^ 

§  1949.  Interpretation  of  Particular  Subscription  Papers. — 

A  subscription  to  the  capital  stock  of  an  existent  corporation  is 
a  coniract  between  the  subscriber  and  the  corporation  ;  ^  and,  as 
already  seen,  a  subscription  to  the  capital  stock  of  a  projected 
company  becomes  a  contract  as  soon  as  it  becomes  organized.^ 
But  such  a  paper  must  have  the  essential  elements  of  a  contract, 
in  so  far  as  to  be,  in  express  terms  or  by  reasonable  implication,* 
a  direct  promise  to  take  shares.  Such  was  the  view  of  the 
Supreme  Court  of  Oregon  in  a  case  already  set  out.^ 

§  1950.  Burden  of  Proof.  —  If  the  subscription  is  made  upon 
a  valid  condition  precedent^  the  burden  is  upon  the  corporation 
to  show  compliance  with  the  condition  on  its  part,  or  a  waiver  of 
compliance  by  the  defendant.^  But  if  the  defense  of  the  sub- 
scriber is  payment^  or  something  done  which  is  the  equivalent  of 
payment  or  satisfaction,  then,  upon  a  well  understood  rule,^  the 
burden  is  on  the  defendant.^ 

§  1951.  Value  of  the  Stock.  —  In  a  suit  by  a  corporation  to 
collect  capital  stock  subscribed,  evidence  of  the  value  of  that  or 
any  other  stock  is  irrelevant. ^° 

§  1952.  Other  Points  of  Evidence  in  Such  Actions.  —  In  a 

suit  against  a  corporation  under  the  old  rule  excluding  from  the  witness 
stand  parties  in  interest,  it  was  held  that  a  stockJiolder  was  a  competent 
witness  ill  behalf  of  the  corjjoration.^^  -  -  -  -  It  is  not  necessary,  in 
such  an  action,  to  prove  that  the  directors  were  duly  elected.  The  rule 
here  obtains  "which  supports  acts  of  de  facto  public  officers  when 
collaterally  called  in  question. 


12 


1  Ibid.  ^  Denny  v.  North  Western  &c.  Uni- 

2  Melvin  v.  Hoitt,  62  N.  H.  61.  varsity,  16  lud.  220. 

3  Ante,  §  1170.  ^^  South  Georgia  &c.  R.  Co.  v.  Ayres, 

*  Ante,  §  1138.  56  Ga.  230. 

^  Antej  §  1195.  "  Barclay  v.  Globe  Mutual  Ins.  Co., 

6  Ante,  §  1332,  etseq.  26  Mo.  490;   Bredow  v.  Mutual  Sav- 

'  Central  Turnpike  Corp.  v.  Valen-  ings  Assn.,  28  Mo.  181.     But  contra, 

tine,  10  Picii.  (Mass.)  142.    Compare  see  Crozer  v.   Leland  4  Whart.  (Pa.; 

Salem  Mill-Dam    Corp.   v.   Ropes,    6  12. 

Pick.  (Mass.)  23.  i^  Rockville  &c.  Tump.  Road.  v.  Van 

*  1  Greenl.  Ev.,  §  74.  Ness,  2  Cranch  C.  C.  (U.  S.)  449. 

1482 


DEFENSES  TO  ACTIONS.     [3  Thomp.  Corp.  §  1955. 


CHAPTEE    XXXI. 


DEFENSES  TO  ACTIONS  FOR  ASSESSMENTS. 


Section 

1955.  Scope  of  this  chapter. 

1956.  Subscription  feigned  and  fraud- 

ulent. 

1957.  No    contract:    abandonment    of 

subscription  paper. 

1958.  Illegality  of  the  subscription  or 

allotment. 

1959.  That  the  shares  were  not  allotted 

by  numbers. 

That  notes  were  received  from 
the  subscriber  instead  of 
money. 

Release  by  directors  of  other 
shareholders. 

Non-delivery  of  stock  certificate. 

Guaranty  that  company  will  pay 
interest  on  stock. 

Legality  of  the  assessment. 

Prior  forfeiture. 

Transfers  to  escape  liability. 
1967.  That  the  directors  made  an  as- 
signment of  the  right  of  action 
in  fraud  of    the  corporation. 

Violations  of  charter. 

Illustrations:  failure  to  expend 
the  amount  required  by  its 
charter. 


1960. 


1961. 

1962. 
1963. 

1964. 
1965. 
1966. 


1968. 
1969. 


Section 

1970.  Non-feasance,    malfeasance    or 

mismanagement    by    the    di- 
rectors. 

1971.  Illustrations. 

1972.  Irregularities   in  corporate  ac- 

tion. 

1973.  Irregularity  or  illegality  in  the 

election  of  directors. 

1974.  Non-compliance    with    charter 

provisions  as  to  time  of  com- 
mencing operations. 

1975.  Abandonment    of    the     enter- 

prise. 

1976.  Total    abandonment    and    long 

lapse  of  time. 

1977.  Illustrations. 

1978.  Inadequacy  of  means  of  com- 

pleting its  undertaking. 

1979.  Resolution  to  wind-up. 

1980.  Sale  or  lease  of  all  the  corporate 

property. 

1981.  Changes  in  the  location,  route 

termini,  of  the  proposed  rail- 
road, plaukroad, etc. 

1982.  Illustrations  of  opposiug  theo- 

ries on  this  question. 


§  1955.  Scope  of  This  Chapter.  —  It  is  proposed  in  this 
chapter  to  consider  certain  defenses  to  actions  for  assessments 
which  have  been  frequently  attempted,  and  sometimes  with  suc- 
cess, where  the  action  is  brought  by  the  corporation  itself. 
Cases  where  the  action  is  brought,  after  the  insolvency  of  the 
corporation,  by  creditors  or  by  their  representatives,  have  been, 
so  far  as  practicable,  reserved  for  consideration  in  future 
chapters. 
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§  1956.  Subscription  Feigned  and  Fraudulent. —  And  first 
as  to  matters  affecting  the  contract  of  subscription.  It  is  no 
defense  to  such  an  action  that  the  subscription  was  feigned  or 
fraudulent,  and  that  the  company  was  a  party  to  the  fraud ;  ^ 
since  the  defendant  will  not  be  heard  to  allege  his  own  turpitude 
as  a  reason  for  escaping  the  liability  which  he  has  assumed.  On 
this  ground,  the  fact  that  the  stockholders,  by  an  agreement 
among  themselves,  issue  to  themselves  their  stock  certificates  as 
*^  paid-up  shares"  ^  furnishes  no  ground  upon  which  one  of  them 
who  is  a  party  to  the  agreement,  can  have  his  subscription  set 
aside. ^  But  of  course,  this  rule  has  no  application  to  the  case 
where  the  subscriber,  being  himself  innocent,  has  been  induced 
to  subscribe  by  the  fraud  of  the  corporation  or  of  those  acting 
for  it.* 

f 

§  1957.  No  Contract:  Abandonment  of  Subscription  Pa- 
per.—  While  parol  evidence  is  not,  in  general,  admissible  to 
contradict  or  vary  the  terms  of  a  written  contract,^  yet  it  has  been 
held  competent  to  show  by  such  evidence  that  the  subscription 
list,  signed  by  the  defendant,  was  abandoned,  and  a  new  one 
opened,  and  made  the  basis  of  the  organization  of  the  com- 
pany.^ 

§  1958.  Illegality  of  the  Subscription  or  Allotment.  — The 

validity  of  the  contract  of  subscription  has  often  been  attacked 
in  these  actions  —  generally  without  success  —  on  the  ground  of 
irregularity  or  illegality  on  the  part  of  the  commissioners,  pro- 
moters, or  agents  having  the  matter  in  charge.  The  following 
defenses,  which  fall  under  this  head,  have  been  held  unavailing: 
The  failure  to  give  notice  of  the  time  and  place  of  receiving  the 
subscriptions,  since  the  object  of  the  statutory  provision  for 
such  notice  is  merely  designed  to  prevent  a  monopoly  of  the 
stock,  and  the  want  of  notice  is  therefore  no  defense  to  one  who 

1  Graff  V.  Pittsburgh  &c.  R.  Co.,  31  s.  c.  10  South  Rep.  129.  See  also 
Pa.  St.  489;  ante,  §  1399.  Clayton  v.  Ore  Knob  Co.,  109  N.  C 

2  As  to  which  see  ante,  §   1578,  et  385;  s.  c.  14  S.  E.  Eep.  36. 
seq.  ^  Ante,  §  1361. 

3  Goff  17.  Hawkeye  Pump  &,  Windmill  »  jinte,  §  1311. 

Co.,    62  Iowa,   691;  "VVurtzberger    v.  ^  Southern  Hotel  Co.   v.  Newman, 

Anniston  Rolling  Mills,   94  Ala.    640;      30 Mo.  118. 
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does  subscribe  ;  ^  that  the  subscription  books  were  opened  upon  a 
notice  signed  not  by  all  but  by  a  m;ijority  only  of  the  original 
corp(/rators;  ^  that  some  of  the  subscriptions  necessary  to  make 
up  the  requisite  amoimt  were  improperly  made,  piovided  they 
were  acceptGd  bona  Jide  and  acted  upon  by  the  corporation  ;  ^  that 
the  sum  subscribed  exceeded  the  amount  intended  to  be  raised  ; 
but  in  such  a  case  the  subscriptions  of  all  the  subscribers  should 
be  paid  prorata;^  the  failure  of  the  agent  who  received  the 
subscription  to  return  the  subscription  paper  to  the  home  office 
of  the  corporation,  since  this  was  not  necessary  to  complete  the 
contract  of  subscription  ;  ^  that  the  subscription  was  made  before 
the  organization  of  the  company  took  place;  ^  that  the  stock  had 
never  been  received  by  the  commissioners,  having  been  deliv- 
ered to  them  in  escrow  merely,  inasmuch  as  that  allegation  was 
contradicted  and  disproved  by  the  record, —  that  is,  it  was  recog- 
nized by  the  plaintiff  corporation  as  valid  stock;'  that  the 
formula  at  the  head  of  the  contract  of  subscription  was  not  pre- 
cisely the  same  as  that  recited  in  the  act  of  incorporation  in 
respect  of  the  name  or  designation  of  the  corporation  itself,  the 


1  Hagerstown  Turnpike  Co.  v.  Cree- 
ger,  5  liar.  &  J.  (Md  )  122;  s.  c.  9  Am. 
Dec.  495.  See  also  Union  Turnpike  Co. 
V.  Jenkins,  I  Caines  (N.  Y.),  381,  389. 
In  such  a  case  it  "was  held  an  error  to 
refuse  to  instruct  the  jury  that  they 
might  presume  that  the  notice  above 
described  Tvas  given  according  to  the 
directions  of  the  law;  the  court  stay- 
ing: "  Where  a  corporation  has  gone 
into  operation  and  rights  have  been 
acquired  under  it,  every  presumption 
should  be  made  in  favor  of  the  legal- 
ity of  its  existeuce."  Hagerstown 
Turnp.  Co.  v.  Crecgcr,  5  Har.  &  J. 
(Md.)  122;  s.  c.  9  Am.  Dec.  495. 

2  Penobscot  R.  Co.  v.  White,  41 
Me.  512;  s.  c.  G6  Am.  Dec.  257. 

s  Bailey  v.  Calvert  &c.  Education 
Soc,  47  Md.  117.  Ante,  §§  1724,  1725, 
1726. 

4  State  Treasurer  v.  Cross,  9  Vt. 
289;  s.  c.  31  Am.  Dec.  626;  ante, 
§  1721.     It  is  quite  the  reverse  where 


the  requisite  capital  is  not  subscribed 
for.     Ante,  §  1724. 

s  Pickering  v.  Templeton,  2  Mo. 
App.  424,  429.  "  The  contract  o; 
subscription,"  said  the  court,  "  was 
complete  when  it  was  received  by  the 
agent  of  the  company.  Tlie  subse- 
quent casual  or  intentional  destruc- 
tion of  the  list,  or  the  bad  faith  of 
Carstarphen  to  his  principals,  could 
have  no  effect  to  liberate  the  stock- 
holders from  their  obligations  to  the 
creditors  of  the  corporation." 

6  Stanton  2?.  Wilson,  2  Hill  (N.  Y.), 
153.     See  ante,  ^  llGl,  et  seq. 

7  Wight  V.  Shelby  R.  Co.,  16  B. 
Monr.  (Ky.)  4;  s.  c.  63  Am.  Dec.  523. 
But  what  the  pleader  raennt  by  tiie 
idiocy  of  the  stock  not  having  been 
received  by  the  commissioners,  it 
would  be  hard  to  imagine.  If  he 
meant  that  the  certificates  of  shares 
had  never  been  received  by  the  com- 
missioners to  be  delivered  to  him,  he 
should  have  stated  it  ia  that  way. 
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variance  not  being  material,  and  such  as  to  amount  to  a  failure 
of  identity.^ 

§  1959.  That  the  Shares  Were  not  Allotted  by  Numbers. — 

Where  a  person  has  subscribed  to  the  capital  stock  of  a  corpo- 
ration, and  an  action  is  brought  against  him  for  an  assessment, 
it  will  be  no  defense  on  his  part  that  the  shares  were  not  allotted 
to  him  by  numbers ;  but  that  notwithstanding  this,  the  company 
proceeded  to  forfeit  his  shares,  to  sell  them,  and  to  bring  the 
present  action  against  him  for  the  residue.  The  reason  is  that, 
the  shares  being  equal  in  amount,  no  confusion  could  arise  from 
the  failure  to  allot  the  shares  to  the  subscriber  by  particular 
numbers.2  Of  course,  the  rule  is  dilFereiit  where  the  governing 
statute  prescribes  that  the  name  of  the  shareholders  shall  be 
entered  upon  the  register  of  the  company,  "  together  with  the 
number  of  shares  to  which  such  shareholder  shall  be  entitled, 
distinguishing  each  share  by  its  number ;"  and  on  this  ground 
certain  English  cases  are  to  be  distinguished.^ 

§  1960.  That  Notes  were  Received  from  the  Subscriber 
instead  of  Money. —  Nor  is  it  a  good  defense  to  an  action  by  the 
corporation  on  a  proiuissoiy  note  given  by  a  subscriber  in  settle- 
ment of  his  subscription,  that  the  corporation  improperly  re- 
ceived the  note  in  payment  of  the  stock,  instead  of  requiring  the 
defendant  to  pay  the  money. ^ 

1"  Hagerstowa  Turnp.  Co.  ».  Cree-  such  as    the  company    was    required 

ger,   5   Har.  &   J.  (Md.)  122;  s.  c.  9  by  the  act  to  keep.    At  least,  this  was 

Am.   Dec,    495.     So  of  a  subscription  the  understanding  of  the  case  by  a 

book:  Ober  v.  Baltimore  &c.   R.   Co.,  majority  of    the    Supreme    Court  of 

4lMd.583.  New    Brunswick.     European    &c.    R. 

2  European  &c.  R.  Co.  v.  McLeod,  Co.  v.  McLeod,  3  Pugsley  (N.  B.), 
3  Pugsley  (N.  B.),  3,  32,  40.  3,  33. 

3  Newry  &c.  R.  Co.  v.  Edmunds,  2  ^  FinneU  v.  Sandford,  17  B.  Mon. 
Esch.  118,123;  Wolverhampton  Water  (Ky.)  748;  Home  Stock  Ins.  Co.;;. 
Works  V.  Hawksford,  7  C.  B.  (n.  s.)  Slierwood,  72  Mo.  461;  ante,  §1220. 
7!)5,  809.  In  the  latter  case  it  was  It  is  not  a  good  defense,  wit'.iin  Sec. 
said  by  Erie,  C.  J.,  that  "no  share  had  9  of  the  Illinois  act  of  1845,  to  au 
been  numbered  and  no  specific  shares  action  by  a  corporation  on  notes  given 
had  been  appropriated;"  but  the  real  for  a  subscription  to  the  stock,  that 
ground  of  the  decision  seems  to  have  the  notes  were  stock  notes.  Ryan  v. 
been  that  the  defendant's  name  was  Vanlaudingham,  25  111.  128.  See  ante, 
not    on    any  register  of  shareholders  §1657,  «fseg. 
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§   1961.  Release  by  Directors    of    Other    Shareholders. — 

Nor  is  it  any  defense  to  sucli  an  action  that  the  directors,  with- 
out the  consent  of  the  other  stockholders,  released  certain  of 
the  subscribers  to  the  company's  stock  from  liability  therefor ; 
for  such  a  release,  if  made,  is  void,  and  the  stockholder  whom 
the  directors  have  attempted  to  release  remains  bound  to  make 
good  his  subscription. 1  A  similar  view  of  the  question  was 
taken  in  a  case  which  arose  between  the  transferor  and  trans- 
feree of  certain  corporate  shares.  F.  had  agreed  to  sell  cer- 
tain ^^hares  to  H.  The  corporation,  by  allowing  those  who  paid 
but  $30  per  share  an  equal  participation  in  the  profits  with  those 
who  had  paid  $100,  had  lessened  the  market  value  of  the  stock. 
It  was  held  that  if  this  act  was  legal,  H.  was  bound  to  know  what 
the  railroad  company  might  do,  and  this  would  therefore  form 
one  of  the  contingencies  of  his  purchase  ;  but  if  the  act  was 
unlawful,  H.  might  resist  it  when  he  became  a  stockholder  in  the 
legal  way,  and  it  would  form  no  defense  for  H.  in  a  suit  for 
non-performance  of  the  contract.^ 

§  1962.  Non-Delivery  of  Stock  Certificate.  —  As  already 
suggested,'^  the  subscriber  cannot  set  up  the  faiUire  or  refusal  of 
the  corporation  to  deliver  to  him  his  stock  certificate  as  a  defense 
against  its  action  for  calls.*  No  tender  of  a  certificate  of  stock  is 
necessary  as  a  condition  precedent  to  the  right  of  the  corpora- 
tion to  maintain  an  action  for  assessments  against  the  subscriber. 
The  reason  has  been  said  to  be  that  the  certificate  does  not  con- 
stitute his  stock,  but  is  only  the  evidence  of  it,  or  his  munilnent 
of  title,  and  that  it  is  the  registry  of  his  name  upon  the  stock 
book  of  the  company  opposite  the  number  of  his  shares  which 
in  fact  gives  him  his  title  to  his  stock. ^  Accordingly,  a  com- 
plaint or  declaration  in  such  an  action  is  not  bad  because  it  does 

1  Chouteau  Ins.  Co.  v.  Floyd,  74  17;  South  Georgia  &c.  R.  Co.  v. 
Mo.  28G,  291;  Dorman  v.  Jacksonville  Ayres,  56  Ga.  230;  Dallas  Cotton  &c. 
&c.  P.ank  Road  Co.,  7  Fla.  2G5.  Cora-  Mills  v.  Clancey  (Tex.  App.),  15  S.  W. 
pare  Gill  v.  Balis,  72  Mo.  432;  Uptou  Rep.  191.  St  e  Hawley  v.  Upton,  102 
V.  Tribilock,  91  U.  S.  45;  a7ite,  §  U.  8.  314;  Farrar  v.  Walker,  3  Dill. 
1545.  (U.  S.)  506. 

2  Faulkner  v.  Hebard,  26   Vt.  452.  ^  New  Albany  &c.  R.  Co.  v.  McCor- 

3  Ante,  §  1140.  mick,   10    Ind.  499;  s.  c.  71  Am.  Dec. 
*  Smith    V.    Gower,  2  Duv.     (Ky.)       337. 
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not  aver  that  certificates  of  stock  were  tendered  to  the  defendant 
before  the  action  was  brought.^  Especiall}''  is  it  true  that  the 
mere  faihire  to  issue  certificates  to  the  subscriber,  in  respect  of 
the  shares  for  which  he  has  subscribed,  can  not  be  set  up  as  a  de- 
fense, where  he  has  not  demanded  them  and  the  corporation  has 
not  refused  them,  and  this  for  the  reason  above  stated.^  Ac- 
cordingly, a  paragraph  of  an  answer  setting  up  that  the  corpo- 
ration has  made  no  tender  of  a  certificate  of  liis  stock  to  the 
defendant,  is  bad.^ 

§  1963.  Gruaranty  that  Company  will  Pay  Interest  on 
Stock.  —  A  guaranty  in  the  contract  of  subscription  that  the 
corporation  will  pay  interest  on  tlie  stock,  "as  soon  as  paid," 
constitutes  no  defense  to  an  action  against  the  stockholder  for  an 
assessment,  although  the  company  in  the  meantime  has  suspended 
operations.  The  reason  is  that  the  obligation  of  the  company 
does  not  arise  by  the  terms  of  the  contract,  and  consequently  is 
not  broken  until  all  the  assessments  which  may  be  made  upon 
the  subscription  have  been  paid.* 

§  1964.  Legality  of  the  Assessment. — The  defendant  may, 
of  course,  challenge  the  legality  of  the  assessment.^  He  may 
show  that  the  order  for  it  was  made  by  less  than  a  majority  of 
the  directors,  and  is  therefore  void;  and  subsequent  action  by 
the  whole  board  under  this  order  will  not  amount  to  a  ratifica- 
tion.^    Where  the  governing  statute  requires  that  the  share- 

1  Miller  v.  Wild  Cat  Gravel  Road  *  Miller  v.  Pittsburgh  &c.  R.  Co., 
Co.,  52  Ind.  58.  40  Pa.  St.  237;   s.  c.  80  Am.  Dec.  570. 

2  Chester  Glass  Co.  v.  Dewey,  16  In  this  case  and  in  the  subsequent  case 
Mass.  94;  s.  c.  8  Am.  Dec.  128.  of  Pittsburgh  &c.  R.  Co.  v.  Allegheny 

3  Vawter  v.  Ohio  &c.  R.  Co.,  14  County,  63  Pa.  St.  136,  the  practice  of 
Ind.  175;  Ileaston  v.  Cincinnati  &c.  paying  interest  on  stock  is  denounced, 
R.  Co.,  16  Ind.  275;  s.  c.  79  Am.  Dec.  and  in  the  latter  case  it  is  held  that 
430;  Drover  w.  Evans,  59  Ind.  458;  the  corporation  cannot,  without  statu- 
Beaver  v.  Hartsville  University,  34  tory  authority,  bind  itself  for  such 
Ind.    248;     Hartsville    University    v.  interest. 

Hamilton,  34  Ind.  609;  Slipher  v.  Ear-  ^  Ante,  §  1702.   Lancaster  Starch  Co. 

hart,  83  Ind.  178.     That  the  company      v.  Moore,  62  N.  H.  671. 
is  at  most  bound  to  make  a  condi-  *'  Price  v.  Grand  Rapids  &c.  R.  Co., 

tional  tender,  see  Hardy  v.  Merri-  13  Ind.  58;  Cowley  v.  Grand  Rapids 
weather,  14  Ind.  206.  &c.  R.  Co.,  Id.  61;  Hamilton  v.  Grand 

apids  &c.  R.  Co.,  Id.  347. 
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holders  shall  be  assessed  equally  in  respect  of  their  subscriptions, 
if  an  equal  assessment  has  not  been  made,  this  fact  is  a  good 
■defense  on  the  part  of  any  shareholder  when  sued  by  the  com- 
pany to  recover  an  assessment.  It  was  so  held  under  such  a 
statute  in  respect  of  an  assessment  of  the  shares  of  ca[)ital  stock 
of  the  New  Brunswick  Railway  Company,  where  the  assessment 
was  made  upon  the  stock,  exclusive  of  the  sum  of  $250,000, 
stock  which  had  been  subscribed  in  the  United  States. ^ 

§  1965.  Prior  Forfeittire  of  the  Shares. — The  defendant 
cannot  plead  that,  by  reason  of  his  default  respecting  another 
installment,  he  had  forfeited  to  the  corporation  all  the  shares  sub- 
scribed by  him,  and  that  the  amount  thus  forfeited  was  equal  to 
the  amount  claimed  in  this  suit.^  But  as  already  seen,^  a  valid 
forfeiture  of  shares,  and  hence  one  not  fraudulent  or  collusive,* 
dissolves  the  connection  between  the  shareholder  and  the  com- 
pany, and  therefore  creditors  of  the  company  cannot,  in  the  event 
of  its  becoming  insolvent,  charge  him  as  a  shareholder  with  the 
amount  remaining  unpaid  on  his  shares.^ 

§  1966.  Transfers  to  Escape  Liiability. — Within  the  limits 
hereafter  discussed,^  if  a  subscriber  to  stock  of  a  corporation 
transfer  it  without  the  assent  of  the  corporation,  for  the  purpose 
of  escaping  liability  on  his  subscription,  the  transfer  will  be  no 
defense  to  him  in  an  action  for  the  amount  due  on  his  subscrip- 
tion.^ But  the  corporation  —  the  rights  of  the  creditors  not 
being  involved  —  may  affirm  such  a  transfer  and  proceed  against 
the  transferee ;  and  it  will  be  no  defense  for  the  transferee  to 
show  that  the  transfer  was  made  without  any  consideration} 

§  1967.  That  the  Directors  Made  an  Assignment  of  the 
Right  of  Action  in  Fraud  of  the  Corporation.  —  We  have  seen ' 

*  European  &c.  R.  Co.  v.  McLeod,  ^  Post,  § 

3  Pugsley,  N.  B.,  3.  '  Everhart  v.  West  Chester  &c.  R. 

2  Herkimer  &c.  Co.  v.  Small,  2  Hill      Co.,  28  Pa.  St.  339. 

(N,  Y.),  127.  8  Hall  v.  United  States  Ins.  Co.,  5 

3  Ante,  §  1792,  et  seq.  Gill  (Md.),  484. 

*  Ante,  §  1792.  »  Ante,  §  1818. 

*  Allen  V.  Montgomery  R.  Co.,  11 
Ala.  437. 
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that  a  corporation  has  the  power  to  make  an  assignment  of  its 
stock  subscription,  and  this  is  even  more  clear  where  the  indebt- 
edness of  the  subscriber  for  his  shares  has  been  liquidated  by  his 
notes}  In  such  a  case,  the  assignment  being  valid,  the  assignee 
will,  under  any  circumstances,  succeed  to  the  rights  of  the  corpo- 
ration, his  assignor.  When,  therefore,  a  corporation,  by  its 
directors,  assigned  one  of  its  stock  notes  to  certam  of  its  direct- 
ors, as  security  for  advances,  who  afterwards  brought  suit  upon 
it  in  the  name  of  the  corporation  for  their  own  benefit;  and  the 
corporation  was  at  that  time,  and  had  ever  since  remamed  in- 
solvent; and  the  defendant,  at  the  time  of  the  assignment  and  of 
the  bringmg  of  the  suit,  was  a  stockholder, — it  was  held  that  he 
could  not  avail  himself,  by  way  of  defense  to  the  suit,  of  the 
fact  that  the  note  had  been  so  assigned,  even  if  such  assignment 
could  be  regarded  as  a  fraud  upon  the  corporation. ^ 

§  1968.  Violations  of  Charter. —  It  is  no  defense  to  such  an 
action  that  the  directors  of  the  corporation  have  violated  the 
charter;^  as  by  issuing  shares  to  the  defendant  in  contravention 
of  its  provisions;*  that  they  have  caused  a  portion  of  the  road- 
way of  the  plank  road  which  the  corporation  was  organized  to 
build  to  be  constructed  of  gravel  instead  of  plank  ;  **  or  that  the 
corporation  has  not  managed  its  business  in  the  places  required 
by  law.^  Nor  can  the  stockholder  in  such  an  action  set  up  that 
which,  in  a  contract  proceeding  by  the  State,  would  work  &.  for- 
feiture of  the  charter;  for  such  matters  cannot  be  inquired  into 
collaterally,  but  can  only  be  challenged  by  the  State. ^  But  of 
course  it  is  competent  for  the  legislature  to  make  the  individual 
subscriber  a  representative  of  the  State,  just  as  the  plaintiff  is, 
to  some  extent,  in  an  action  qui  tarn.  It  can  enact  that  a  par- 
ticular violation  of  the  charter  or  governing  statute  shall  take 
away  a  given  right  of  action  by  the  corporation,  in  which  case 

1  Ante,  §  1660.  ^  Hannibal    &c.    Plank    Road    Co. 

2  Protection  Ins.   Co.  v.  Ward,  28      v.  Menefee;  supra. 

Conn.  409.  '  Courtrightu.  Deeds,  37  Iowa,  503. 

3  Hannibal  &c.   Plank  Road  Co.  v.  '  Connecticut  &c.  Co.  v.  Bailey,  24 
Menefee,  25  Mo.  547.                                     Vt.  465;  s.  c.  58  Am.  Dec.  181;    Smith 

*  Canal  Bank  v.  Holland,  5  La.  An.      v.  Tallahassee  Branch    &c.,  30    Ala. 
303.  650;    Hanover  &c.  R.   Co.   v.   Grubb, 

82  Pa.  St.  36. 
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the  violation  of  the  charter  or  statute  is  of  course  pleadable  as  a 
defense  to  the  given  action,  and  must  be  tried  collaterally.  Thus, 
a  statute  of  Missouri,  enacted  to  prevent  illegal  banking,  pro- 
hibited the  passing  of  bank-notes  of  a  less  denomination  than 
five  dollars,  and  it  was  held  that  this  violation  of  its  charter 
might  be  pleaded  in  bar  of  any  suit  instituted  by  it,  although  the 
result  would  be  to  work  a  forfeiture  of  its  charter  pro  tanto.^ 
Under  that  statute,  a  stockholder  sued  for  his  subscription  might 
plead  a  violation  of  the  act  by  the  corporation  in  bar  of  the  suit.^ 
Referring  to  this  decision,  the  Supreme  Court  of  Missouri,  in  a 
subsequent  case,  say:  "One  exception  to  the  rule  which  pro- 
hibits collateral  inquiry  by  a  private  citizen  into  the  supposed 
illegal  acts  of  a  corporation,  is  where  express  legislative  permis- 
sion is  granted  therefor."  ^ 

§  1969.  Illustration:  Failure  to  Expend  the  Amount  Re- 
quired by  its  Charter.  —  Where  the  governing  statute  requires  a 
railroad  company  to  expend  in  the  construction  of  its  road  a  certain 
per  cent,  of  its  capital,  or  a  given  amount  of  money,  within  a  given 
time,  its  failure  to  do  so  cannot  be  proved  collaterally  by  a  stockholder, 
as  a  defense  to  such  an  action.*  Tlius,  where  the  charter  provided  that 
the  work  should  be  prosecuted  in  sections,  and  that  a  majority  in 
amount  of  the  subscribers  in  each  parish  should  have  the  right  to  say 
on  what  section  of  the  road  their  subscriptions  should  be  used,  —  a  vio- 
lation of  this  provision  by  the  corporation  was  no  defense.^  So,  where 
the  charter  required  the  commencement  of  the  construction  of  the 
road,  and  the  expenditure  of  $20,000  thereon,  within  five  years  in  one 
case,  and  three  years  in  another,  in  default  of  which  the  charter  should 
be  void,  and  also  saved  from  forfeiture  so  much  of  the  road  as  should 
be  built  within  the  time  limited,  forfeiting  only  the  unfinished  portion,  — 
it  was  held  that  a  stockholder  could  not  set  up  as  a  defense,  in  an 
action  upon  an  assessment,  that  the  corporation  had  not  shown  a  com- 
pliance with  this  provision  of  the  charter,  by  introducing  evidence 
showing  that  the  sum  of  $20,000  had  not  been  expended  in  the  con- 
struction of  its  road,  as  thus  required.     The  reason  was  that  "  it  would 

1  Christian  University  v.  Jordan,  *  Thornburgh  v.  Newcastle  &c.  R. 
29  Mo.  68.  Co.,  14   Ind.  499;  Connecticut  &c.  R. 

2  North  Missouri  R.  Co.  v.  WinJder,  Co.  v.  Bailey,  24  Vt.  465;  s.  c.  58  Am. 
33  Mo.  354.  Dec.  181,  185. 

3  Martindale  v.  Kansas  City  &c.  R.  *  Vicksburg  &c.  R.  Co.  v.  McEean, 
Co.,  60  Mo.  510.  12  La.  An.  638 
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"be  exceedingly  inconsistent  to  say  that  the  corporation  must  expend 
that  sum  in  the  construction  of  their  road,  and  at  the  same  time  deny 
them  the  right  and  power  of  collecting  their  subscriptions  for  that  pur- 
pose. That  could  never  have  been  the  intention  of  the  legislature. 
The  charter,  in  its  duration,  is  perpetual,  and  this  provision  of  the  act 
is  a  reservation  of  the  right  on  the  part  of  the  State,  to  cause  its  charter 
to  be  vacated,  if  the  corporation  neglects  or  refuses  to  exercise  its  cor- 
porate franchise  within  that  period.  But  this  cause  of  forfeiture  may 
be  ivaioed  by  the  State  ;  an  illustration  of  which  is  found  in  tliis  charter ; 
a  forfeiture  accrued  under  the  act  of  1835,  but  was  waived  by  the  act 
of  1843,  on  this  very  subject.  It  is  a  matter  exclusively  between  the 
corporation  and  the  State  granting  the  charter.  If  they  waive  the 
forfeiture,  no  other  person  can  take  advantage  of  it.  If  they  insist 
upon  the  forfeiture,  as  a  general  rule,  the  corporation  has  still  its  legal 
existence,  until  a  judgment  of  ouster  is  had,  under  judicial  proceed- 
ings. '  It  can  not  be  tried  or  put  in  issue,  collaterally  or  incidentally,  in 
any  other  mode  than  by  direct  proceedings  for  that  purpose  against  the 
corporation.'  Until,  therefore,  this  charter  is  vacated  by  such  pro- 
ceedings, the  corporation  has  its  legal  existence,  and  may  enforce 
payment  of  its  assessments."  ^ 

§  1970.  Non-Feasance,  Malfeasance  or  Mismanagement  by 
the  Directors.  —  Stockholders  are  only  bound  by  the  acts  of  the 
directors  within  the  scope  of  their  authority.  Unauthorized  acts 
may  be  restrained,  or,  if  performed,  rescinded  by  a  court  of 
equity.  And,  although  a  court  of  equity  will  not  relieve  a  stock- 
holder in  the  mere  case  of  unwise  management  by  their  directors, 
because  the  courts  cannot  enter  upon  general  superintendence  of 
corporate  business,  yet  the  stockholders  are  left  in  no  worse  posi- 
tion than  men  often  are  who  associate  themselves  in  partnership 
'with  others  for  the  purposes  of  business  enterprises.  The  directors 
are  their  own  agents,  and  they  can  generally  find  relief  in  the 
election  of  new  directors.  At  all  events  the  judicial  courts  can- 
not undertake  to  superintend  the  affairs  of  every  corporation  in 
the  country. 2     It  follows  that  the  fact  that   the  directors   have 

1  Connecticut  &c.  R.  Co.  u.  Bailey,  North,   4    Johns.    Ch.    (N.    Y.)    370. 

24  Vt.  465,  475;  s.  c.  58  Am.  Dec.  181,  That  the  raising  of  a  sura  named  Is 

187.     See  also  People  v.   Manhattan  not  a  condition  precedent  to  making 

Co.,  9  Wend.    (N.   Y.),   351.     That  a  a  call,   see   Waterford  &c.   R.  Co.  v. 

court  will    not,   In  a  collateral  way,  Dalbiac,  6  Exch.  443;  s.  c.    4  Eng.  L. 

aecide    a     question    of    misuser    of  &  Eq.  455. 
charter,    see    Silver    Lake     Bank    v.  ^  Post,  ^ 
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been  guilty  of  reckless,  extravagant,  or  unwise  management  of 
the  affairs  of  a  corporation  will  not  release  a  stockholder  from 
the  obligation  of  his  subscription. ^  The  same  principle  holds 
good  where  the  misfeasance  of  the  directors  has  been  such  as 
might,  in  a  proceeding  by  the  State,  work  a  forfeiture  of  the 
franchises  of  the  corporation. ^  A  shareholder  is  not  allowed  to 
shirk  his  obligation  and  thereby  diminish  the  fund  intended  for 
the  security  of  the  public,  in  this  way.^ 

§  1971.  Illustrations. —  Thus,  it  is  no  defense  that  the  directors 

have  invested  the  corporate  funds  in  the  purchase  of  the  stock  of  another 
company,  and  of  a  large  and  expensive  building  in  which  to  do  busi- 
ness ;  ^  or  that  they  received  the  private  notes  of  the  shareholders  in 
payment  of  their  subscriptions,  instead  of  collecting  them  ia  cash  and 
investing  the  money  as  prescribed  by  the  charter.^  So,  where  a  cor- 
poration was  organized  for  the  purpose  of  buikling  levees  for  the  im- 
provement of  overflowed  lands,  and  empowered  to  le"\y  an  assessment  of 
a  certain  sum  per  acre  upon  all  lands  within  the  district  to  be  reclaimed, 
it  was  held  no  defense  to  an  action  for  such  an  assessment  that  the 
work  had  not  been  properly  done.  This  statement  of  doctrine  assumes 
that  the  persons  so  assessed  are  members  of  the  corporation,  and  have 
a  voice  in  the  election  of  its  directors  and  in  the  management  of  its 
affairs,  just  as  shareholders  in  a  joint-stock  company  have.*^  Nor  is  it 
any  defense  to  such  an  action  that,  at  the  time  when  the  assessment 
sued  for  was  made,  there  were  no  unpaid  debts  of  the  corporation  ;  that 
certain  officers  and  directors  of  the  corporation  liad,  for  their  private 
gain,  prior  to  that  time,  settled  and  compromised  said  debts,  and  paid 
all  claims  against  the  corporation,  without  the  knowledge  or  consent 
of  the  stockholders.'''  The  reason  of  this  is  obvious.  If  the  directors 
pay  the  debts  at  a  discount,  the  corporation  is  entitled  to  the  profit 
made  by  the  transaction ;  and  that  is  a  question  between  the  corpora- 
tion and  the  directors.  But  whether  the  directors  pay  them  at  a  dis- 
count or  not,  they  are  entitled  to  be  re-imbursed  for  the  advances  thus 
made  by  them,  and  to  stand  as  creditors  of  the  corporation  for  this 

1  Chetlain  ?7.  Republic  Ins.  Co.,  86  *  Chetlaiar.  Republic  Life  Ins.  Co., 

ni.  220;  Merrill  v.    Reaver,  50  Iowa,  86  111.220. 

40t;  Southern  Life  &c.  Co.  v.  Lanier,  ^  Little  v.  O'Brien,  9  Mass.  423. 

5  Fla.  110.  6  Columbia  Bottom    Levee   Co.   v. 

-  Smith  V.  Tallahassee  Branch  &c.,  Meier,  39  Mo.  53. 
30  Ala.  G50.  '  Chouteau  Ins.    Co.   v.   Floyd,   74 

5  Southern  Life  Ins.  Co.  v.  Lanier,  Mo.  286,  291. 
5  Fla.  110;  s.  c.  58  Am.  Dec.  448. 
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amount,!  and  to  use  the  corporate  machinery  for  enforcing  contribution 
from  tlie  shareholders.  Upon  this  subject  the  following  judicious 
observations  were  made  b}'  Henry,  J.:  "  PubUc  policy,  we  think, 
demands  that  the  conduct  of  directors  and  other  officers  of  a  corpora- 
tion which  has  not  in  its  treasury  money  to  pa}^  its  liabilities,  in  satis- 
fj'ing  such  demands  out  of  their  private  means,  should  be  sanctioned, 
and  not  treated  as  bad  faith  towards  the  stockholders,  releasing  them 
from  their  liability  to  pay  for  their  stock.  Especially  should  this  be  so, 
since  they  are  not  permitted  to  make  any  proQt  for  themselves  by  such 
conduct.  It  is  a  duty  of  the  directors  to  provide  for  the  payment  of 
the  liabilities  of  the  corporation,  and  they  are  entitled  to  commendation 
rather  than  deserving  censure,  if  of  their  own  means,  they  pay  its  debts, 
when  its  treasury  is  depleted. ^ 

§  1972.  Irregularities  in  Corporate  Action. — For  stronger 
reasons  the  fact  that  irrtgularities  have  taken  place  in  the  man- 
ner in  which  the  inanagers,  or  the  majority  of  the  stock  holder  a, 
have  exercised  the  powers  of  the  corporation,  affords  no  defense 
to  such  an  action,  —  such  as  irregularities  in  the  adoption  of 
by-laws,  or  in  the  election  of  officers,  where  all  the  stockholders 
and  officers  thereof  recognize  and  treat  such  by-laws  and  such 
election  as  legal  and  valid;  ^  or  the  fact  that,  after  the  subscrip- 
tion was  made,  a  by-law  was  adopted  requiring  the  payment  of 
the  first  installment  before  the  subscriber  would  be  entilted  to 
vote  on  corporation  matters.*  Nor  can  the  defeiidant  give  evi- 
dence that  there  was  not  a  sufficient  number  of  the  directors  of 
the  bank  present,  at  the  time  of  making  a  certain  order,  com- 
petent to  transfer  business  of  that  description  ;  and  that  funds 
had  been  withdrawn  from  the  bank  under  that  order,  when  the 
charter  required  a  greater  number  of  directors,  whereby  he,  as  a 

Lingle  v.  Nat.   Ins.   Co.,  45  Mo.  not  authorized,  must  allege  and  prove 

109.  that  the  note  was  given  for  purposes 

2  Chouteau  Insurance  Company  v.  unsanctioned  by,  and    prejudicial  to 

Floyd,  74  Mo.    23o,   291.     A  case  in  the    shareliolders,    to     tlie     holder's 

Louisiana,   apparently   not  following  knowledge  when  he  took  it,  or  that  he 

the  same  lines  ct  legal  thought,  is  to  took  it  after  maturity.  Brown  v.  Union 

the  effect  that  where  a  corporation,  Ins.  Co.,  3  La.  An.  177. 
not  prohibited  from  deahng  ju  credit,  3  Ginrich  v.   Patrons'  Mill  Co.,  21 

sues  a  stockholder  for  a  contribution  Kan.  61. 

to  pay  a  note  it  has  issued,  the  defend-  ^Chandler    v.  Northern    Cross    R. 

ant,  who  pleads  that  such  issue  was  Co.,  18  111.  190, 193. 
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stockholder,  had  been  deprived  of  a  dividend  on  his  stock. ^  In 
like  manner,  it  is  no  defense  to  an  action  on  a  stock  subscription 
by  a  company  organized  to  carry  on  the  business  contem- 
plated in  the  subscription,  and  engaged  in  that  business  only, 
that  it  might,  under  the  act  of  incorporation,  have  carried  on 
other  businens ?  So,  a  subscriber  to  shares  in  a  New  Jersey  bank- 
ing company,  who  has  received  a  certificate,  cannot  claim  exemp- 
tion from  a  suit  prosecuted  by  its  receiver  on  the  ground  that 
the  associates  never  cliose  a  board  of  directors,  or  obtained 
deposits,  but  ouly  issued  circulating  notes  and  accepted  bills  of 
exchange.  "^ 

§  1973.  Irregularity  or  Illegality  in  the  Election  of  Direct- 
ors.—  Nor  will  the  fact  that  the  directors  have  been  irregularly 
or  even  illegally  elected,  be  any  defense  to  such  an  action,*  — as 
that  they  have  been  elected  without  sufficient  notice;'^  or  that  they 
have  been  elected  at  an  election  Avhich  took  place  outside  the 
State  J'  The  principle  which  validates  the  action  of  de  facto 
officers  and  excludes  collateral  inquiry  into  their  right  to  hold 
office  applies  in  such  cases. 

§  1974.  Jfon-coiupliancc  with  Charter  Provisions  as  to 
Time  of  Commencing'  Operations.  —  It  should  seem  that  the 
same  principle  applies  where  the  charter  requires  the  corporation 
to  enter  upon  the  construction  of  its  works,  e.  g.^  a  railroad, 
within  a  given  length  of  time,  and  it  fails  to  do  so,  so  that  this 
will  not  release  the  subscribers  to  its  sh  ires.  On  principle,  this 
is  a  matter  which  rests  exclusively  between  the  State  and  the 
corporation.  It  is  a  ground  of  forfeiture  of  the  charter  of  the 
corporation,  which  the  State  may  enforce  or  waive  ;  and  if  the 
State  has  not  seen  fit  to  enforce  it  a  subscriber  can  not  set  it  up 

1  Whittington  v.  Farmers'  Bank,-5  *  Central  Plank  Road  Co.   v.  Clem- 

Har.  &  J.  (Md.)  489.  ens,  sripra. 

a  Haskell  v.   Worthinston,  94   Mo.  ^  Qhio  &c.    R.  Co.   v.   McPherson, 

660.  35  Mo.  13,  27;  s.  c.  86  Am.    Dec.    128. 

3  Dayton  v.  Borst,  7  Bosw.  (N.  Y.)  The  court  cited  Trustees  v.  Hills,  6 
115,  121.  Cow.  (N.  Y.)   23;    s.  c.  16  Am.  Dec. 

4  Johnson  v.  Crawfordsville  &c.  R.  429;  All  Saints  v.  Lovett,  1  Hall  (N. 
Co.,  11  Ind.  280;  Central  Plank  Road  Y.),  198;  John  v.  Farmers  &c.  Bank,  2 
Co.u.  Clemens,  16  Mo.  359,  365.  Blackf.  (Ind.)  367;    s.  c.  20  Am    Dec. 

119. 
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collaterally  to  escape  the  performance  of  his  contract. ^  But 
this  principle  ought  not  to  extend  so  far  as  to  require  the  sub- 
scriber to  pay  where  the  delay  has  been  so  long  as  to  afford 
evidence  of  a  total  abandonment  of  the  enterprise. ^  Moreover, 
the  language  of  particular  charters  or  contracts  of  subscription 
may  be  such  as  to  make  the  commencement  of  the  work  within  a 
given  time  a  condition  precedent,  in  which  case  u  principle  already 
discussed  ^  will  come  into  operation  ;  *  and  especially  where  the 
charter  requires  a  cash  payment  at  the  time  of  subscribing,  suf- 
ficient to  raise  a  fund  with  which  to  commence  operations.^  This 
principle  is  well  illustrated  by  a  decision  in  Texas.  A  statute  of 
that  State  ^  provides  that  if  any  railway  corporation  organized 
under  that'  title  shall  not,  within  two  years  after  filing  and 
recording  its  articles  of  association,  begin  the  construction  of 
its  road,  and  construct  and  equip,  etc.,  at  least  ten  miles  of  its 
proposed  road,  such  corporation  shall  ^^  forfeit  its  corporate 
existence  and  its  powers  shall  cease  as  far  as  it  relates"  to  the 
unfinished  part  of  the  road,  "  and  shall  be  incapable  of  resump- 
tion by  ai~iy  subsequent  act  of  incorporation."  The  court  held 
that  the  failure  to  begin  the  construction  of  the  road  within  the 
two  years  works  a  forfeiture  of  corporate  existence  without  any 
judicial  proceedings  for  that  purpose.  The  court  reasoned 
further  that  a  subscription  to  the  stock  of  a  corporation  is  pre- 
sumed to  be  made  with  reference  to  the  statute  in  force  and 
governing  the  subject-matter  at  the  time;  and  accordingly, 
where  a  railroad  corporation  had  allowed  the  period  prescribed 
by  the  above  statute  to  elapse  without  beginning  the  construc- 
tion of  the  road,  a  subscriber  for  stock  is  absolved  from  liability 
on  his  subscription,  and  the  subscription  cannot  be  revived  by 
the  subsequent  passage  of  an  act  suspending  the  limitation,  and 
fixing  another  date  when  such  period  shall  begin  to  run, 
especially  as  a  subsequent  act  restoring  corporate  existence 
would  in  effect  be  an  act  of  incorporation,  and  would  nullify  the 
provision  of  the  statute  that  corporate  existence  which  has  been 
forfeited  thereunder  shall  be  incapable  of  resumption  by  any 

1  Connecticut  &c.  R.  Co.  v.  Bailey,  *  McCully  v.  Pittsburgli  &c.  R.  Co., 
24  Vt.  476;  s.  c.  58  Ara.  Dec.  181.  32  Pa.  St.  25. 

2  Ante,  §  1272.  ^  Ante,  §§  1322,  1724. 

3  Ante,  §  1302,  et  seq.  «  Rev.  St.  Tgx.,  art.  4278. 
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subsequent  act  of  incorporation.^  So,  in  a  case  in  Pennsyl- 
vania, an  act  of  assemi)ly  for  the  incorporation  of  a  plank  road- 
company,  provided  that  it  sJtould  be  null  and  void,  unless  the 
construction  oi  the  road  was  commenced  within  three  years  from 
that  date.  The  construction  was  not  commenced  within  the  time 
specified,  but  a  subsequent  act  was  obtained  in  1857,  which 
extended  the  time  and  "  legalized  and  made  valid  "  the  original 
subscriptions.  In  an  action  by  the  company,  against  one  of  the 
original  subscribers,  for  his  subscription,  it  was  lield  that,  as 
the  act  of  incorporation  had  become  null  and  void  by  the 
expiration  of  the  time  limited  for  the  commencement  of 
the  road,  the  original  subscriptions  had  also  become  void, 
and  that  no  action  could  be  maintained  thereon.  A  con- 
tract, which  has  become  void  by  force  of  its  inherent  con- 
ditions, cannot  be  re-iustated  by  an  act  of  assembly. ^  But 
mere  oral  statements^  not  amounting  to  valid  conditions  pre- 
cedent in  the  contract  of  subscription,  made  by  the  agent  of 
the  corporation,  or  by  its  promoters,  as  to  the  time  in  which  the 
work  will  be  completed,  although  these  statements  take  the  form 
of  distinct  promises,  are  no  part  of  the  contract  and  a  failure  to 
perform  them  does  not  release  the  subscriber.' 

§  1975.  Abandonment  of  the  Enterprise. — There  is  con- 
siderable authority  for  the  proposition  that  it  is  not  a  good 
defense  to  such  an  action  that  the  corporation  has  abandoned 
the  enterprise  for  which  it  was  created;  but  it  is  believed  that 
the  cases  which  so  hold  may  be  reconciled  with  those  stated  in 
the  next  section,  on  the  ground  that  they  either  relate  to  cases 
of  a  partial  abandonment  either  in  point  of  time  or  manner,  or  to 
cases  where  the  rights  of  creditors  of  the  corporation  supervene. 
The  mere  fact  that  the  corporation  —  a  railroad  or  plank  road 
company  — has  abandoned  loork  on  its  road  will  ordinarily  be  no 
defense,  for  this  may  have  been  compelled  by  lack  of  the  very 
funds  for  which  the  corporation  is  Suing.*  It  is  no  defense  to 
an  action  on  a  subscription  to  the  stock  of  a  railroad  corpora- 
tion, that  the  company  has  not  completed  the  road  in  its  entirety, 

1  Bywaters  v.  Paris  &c.  K.  Co.,  73  ^  Pickering  v.  Templeton,  2  Mo. 
Tex.  G24;  s.  c.  11  S.  W.  Rep.  856.  App.  424;  ante,  §§  120G,   1394. 

2  Plank  Road  Co.  v.  Davidson,  39  *  Ante,  §  1272;  Dorman  v.  Jackson- 
Pa.  St.  435.  ville  Plank  Road  Co.,  7  Fla.  2G5. 
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or  that  it  has  abandoned  in  part  of  the  enterprise,  when  no  con- 
dition to  that  effect  is  expressed  in  the  subscription. ^  Thus,  in 
an  action  on  a  note  given  ni  payment  of  a  subscription  to  the 
stock  of  a  corporation  organized  to  build  cotton  and  woolen 
mills,  a  plea  alleging  that  the  company  had  never  erected 
cotteu  and  woolen  mills,  but  a  cotton  mill  only,  and  that 
<«the  charter  members  of  the  corporation  had  organized  it  for 
their  sole  benefit,  ignoring  the  right  of  the  defendant,"  is  not 
sufficient  to  show  failure  of  consideration.^  Moreover,  the  fact 
that  a  railroad  is  not  completed  within  a  certain  time  constitutes 
no  valid  defense,  where  it  does  not  appear  that  time  was  of  the 
essence  of  the  contract,  and  it  is  admitted  that  the  road  has  been 
built  and  that  the  benefits  sought  to  be  derived  from  it,  and 
which  were  the  inducements  that  led  to  the  subscription,  have 
accrued. =^  Nor  is  such  a  defense  at  all  available  where  it  appears 
that  the  corporation  is  indebted  to  more  than  the  amount  of  the 
subscription,  —  as  the  action  is  prosecuted  for  the  benefit  of 
creditors,  —  *  especially  where  the  i)roceeding  is  prosecuted  by  a 
judgment  creditor  of  the  corporation  in  aid  of  his  execution, 
inasmuch  as  the  creditors  of  the  company  may  pursue  the  stock- 
holders, even  after  its  corporate  existence  has  ceased.^ 

§  1976.  Total  Abandonment  and  Long  Lapse  of  Time. — 

But  there  must  be  a  limit  to  the  doctrine  of  the  preceding  sec- 
tion, and  that  limitation  seems  to  be  this  :  that  where  there  has 
been  a  total  failure  to  enter  upon  the  work  contemplated  by  the 
charter  or  articles  of  association,  or  a  total  abandonment  of 
such  work,  and  in  either  case  a  long  lapse  of  time  thereafter, 
the  subscribers  ought  not  to  be  held  to  their  contract  unless  the 
riirhts  of  creditors  supervene.  In  some  cases  the  lapse  of  time 
may  be  such  that  the  law  will  presume  an  abandonment,  at  least 
of  the  contract  of  subscription.^     In  others  the  lapse  of  time  will 

1  Armstrong  v.  Karshner,  40  Oh.  St.  ^  Bish  v.   Bradford,  17    Ind.   490 ; 
276;  s.  c.  24  N.  E.  Rep.  897.  post,  §3341. 

2  Dallas  Cotton  &c.  Mills  v.  Clancey  6  Pittsburg  &c.  R.  Co.  v.  Byers,  32 
(Tex.  App.),  15  S.  W.  Rep.  194.  Pa.   St.    22;    s.  c.    72    Am.    Dec.   770 

3  Kansas  City  &c.  R.  Co.  v.  Alder-  (abandonment    of    contract     of   sub- 
man,  47  Mo.  349.  scription";. 

4  Phoenix    "Warehousing     Co.      u. 
Badger,  G7  N.  Y.  294. 
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be  sufficiently  great  under  the  circumstances  as  to  take  the 
question  to  the  jury,  and  yet  not  so  great  as  to  enable  it  to  be 
decided  as  a  presumption  or  conclusion  of  law.^  In  still  others 
equity  will  relieve  the  subscribers.^ 

§  1977.  Illustrations. —  Appl3'ing  the  foregoing  principles,  it  has 
been  held  that  where  no  call  is  made  for  suljscriptions  to  stock  in  a 
railroad  company,  until  more  than  six  years  from  the  time  of  subscrip- 
tion, the  law  will  presume,  bj''  analogy  to  the  statute  of  limitations,  that 
the  company  meant  to  al)andou  the  contract,  and  \\ill  not  enforce 
recovery.^  In  another  such  action  in  the  same  State,  there  was  evi- 
dence that  the  company  was  incorporated  in  1868,  and  that,  by  the  act 
of  incorporation  and  a  supplementary  act,  the  company  was  to  have  five 
years  in  which  to  begin  work  u[)onits  road.  In  1872  a  small  amount  of 
grading  was  done  upon  it,  but  the  work  was  abandoned  in  three  months. 
In  1875  a  contract  was  made  with  a  firm  of  railroad  builders,  but 
nothing  was  done  under  the  contract,  and  no  further  steps  were  taken 
by  the  company  until  1882,  when  another  contract  was  made  for 
certain  rails,  etc.,  and  horses  and  carts  were  sent  to  various  sections  of 
the  road,  but  no  actual  work  was  done,  although  the  company  had 
issued  mortgage  bonds,  and,  in  1882,  made  a  call  for  subscriptions. 
It  was  held  that  there  was  sufficient  evidence  to  go  to  the  jury  on  the 
question  whether  or  not  the  company  had  abandoned  the  road.*  Again, 
in  a  case  in  Kentucky  where  the  subscription  of  stock  under  a  charter 
was  deemed  inadequate  to  the  pui-poses  for  which  it  was  subscribed, 
and  no  action  was  taken,  for  upwards  of  nine  years,  to  appoint  direct- 
ors or  to  appropriate  the  fund  subscribed  according  to  the  charter, 
and  the  object  contemplated  by  the  charter  was  abandoned,  — it  was 
held  that  such  of  the  subscribers  as,  on  the  faith  of  the  abandonment, 
had  changed  their  circumstances,  and  were  no  longer  interested  iu  the 
object,  ou^ht  not  to  be  compelled  to  pay  their  subscription,  and  were 
entitled  to  be  relieved  in  equity  therefrom.^     So,  in  a  case  in  Iowa  it  is 

1  Delaware  &c.  R.  Co.  v.  Rowland  v.  Jewell,  8  B.  Mon.  (Ky.)  140. 
(Pa  ),  9  Atl.  Rep.  929;  s.  c.  8  Cent.  Statutes  have  been  enacted  in  En- 
Rep.  814.  gland  providing  for  the  abandonment 

2  Fountain  Ferry  Turnpike  R.  Co.  of  railways  and  the  dissolution  and 
x>.  Jewell,  8.  B.  Mon.  (Ky.)  140.  winding  up    of    railway    companies: 

'  Pittsburgh  &c.  R.  Co.  ».  Byers,  32  "Abandonment      of     Railways    Act, 

Pa.  St  22 ;  s.  c.  72  Am.  Dec.  770.  1850  "  (1 3  &  14  Vict.  ch.  83) ;    "  Rail- 

*  Delaware  &c.  R.  Co.  v.  Rowland  way  Companies  Act,  1867"  (30  &  31 
(Pa),  9  At!.  Rep.  920;  s.  c.  8  Cent.  Vict.  ch.  127);  "Abandonment  of 
Rep.  814.  Railways  Act,  1869"   (32   &   33  Vict. 

*  Fountain  Ferry  Turnpilce  R.   Co.  ch.  114).     See  Lind.  Comp.  5th  ed.  901. 
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held  that  a  period  oi  fourteen  years  is  not  a  reasonable  time  within  which 
to  construct  a  raih'oad,  so  as  to  render  subscribers  to  the  capital  stock 
liable  on  their  notes  made  payable  when  the  cars  shall  be  running, 
where  it  was  evidently  the  intent  of  the  parties  that  the  road  should  be 
completed  within  a  reasonable  time.i 

§  1978.  Inadequacy  of  Means  of  Completing  its  Under- 
taking.—  Subscribers  to  the  stock  of  a  railway  company  are 
not  released  from  liability  for  subscriptions  by  the  fact  that  the 
company  has  suspended  operations  upon  its  road  ;  that  it  will 
require  a  large  additional  expenditure  of  labor  and  money  to 
complete  its  construction,  and  even  that  the  means  of  the  com- 
pany are  wholly  inadequate  to  accomplish  its  undertaking.  The 
reason  is,  that  it  may  be  that  the  collection  of  the  subscriptioa 
is  necessary  for  the  payment  of  obligations  already  incurred ; 
and  in  any  event,  **  the  defendant  could  only  be  absolved  from 
liability  for  the  payment  of  his  stock  by  alleging  and  proving  a 
final  abandonment  of  the  work  by  the  company,  and  also  that 
its  payment  was  not  necessary  for  the  purpose  of  satisfying  any 
existing  demand  against  the  corporation. ^ 

§  1979.  Resolution  to  Wind  Up. —  Nor  is  it  any  defense  to 
such  aa  action  that,  before  it  was  brought,  a  resolution  to  dis- 
continue business  and  wind  up  the  affairs  of  the  corporation  had 
been  passed  by  the  board  of  directors,^  since  a  cesaer  of  corpo- 
rate business  does  not  amount  to  a  dissolution  of  the  corpora- 
tion, in  the  sense  which  disables  it  from  suing  to  enforce 
contracts  which  have  been  made  with  it ;  ^  and  moreover,  it  may 
still  need  funds  to  satify  its  creditors. 

§  1980.   Sale  or  Lease  of   All  the   Corporate  Property.  — 

On  the  same  reasons,  the  conclu&ion  is  unavoidable  that  it  is  no 
defense  to  such  an  action  that  the  corporation  has  leased  or  sold 
its  franchises  to  another,  although  the  lease  or  sale  may  be  void;'' 

1  Blake  v.  Brown,  80  Iowa,  277;  s.c.  *  State  Nat.  Bank  v.  Robidoux,  57 
45  N.  W.  Rep.  751.  Mo.   446;  Kansas   City   Hotel  Co.  v. 

2  McMillan  v.  Maysville  &c.  R.  Co.,  Sauer,  65  Mo.  279,  288.  Compare  Hill 
15  B.  Monr.  (Ky.)  218;  s.  c.    61   Am.  v.  Fogg,  41  Mo.  503. 

Dec.  181;  ante,  §  1272.  ^  Troy  &c.  R.  Co.  v.  Kerr,  17  Barb. 

3  Chouteau  Ins.  Co.  v.  Floyd,  74  (N.  Y.)  581;  Hays  v.  Ottawa  &c.  R. 
Mo.  286,  290.  Co.,  01  111.  422;  Ottawa  &c.  R.  Co.  v. 

Black,  79  111.  202. 

1500 


DEFENSES  TO  ACTIONS.      [2  Thoiup.  Corp.  §   1981. 

nor  that,  after  the  commencement  of  an  action  on  such  subscrip- 
tion, a  mortgage  executed  by  the  plaintiff  company  vfViS  foreclosed, 
and  its  railroad  and  its  franchises  sold  to  purchasers  who  took 
possession  ;  ^  nor  that  it  has  been  seized  by  the  governor  of  the 
State,  under  a  statute,  to  satisfy  the  State's  lien.^  Where  a 
stockholder  pleaded,  as  a  defense  to  such  an  action,  that,  by  the 
terms  of  his  subscription,  it  was  to  be  paid  when  the  road  should 
be  completed  between  certain  points,  whereupon  he  was  to 
receive  a  certificate  for  a  like  amount  of  stock,  and  that  the 
company  had  sold  and  leased  the  road, — his  plea  was  held  bad  on 
demurrer,  for  the  reason  that,  if  the  charter  authorized  the  sale 
or  lease,  the  party  subscribing  mu»t  have  known  that  the  power 
could  be  exercised  ;  and  if  there  was  no  such  power  conferred, 
then  the  sale  and  lease  were  void,  and  on  payment  and  receipt 
of  his  certificate,  he  would  hold  his  stock  unimpaired,  and  there 
was  not  a  failure  of  cons«ideration.^ 

§  1981.  Changes  In  the  Location,  Route,  Termini,  of  the 
Proposed  Railroad,  Plank  Road,  etc.  —  AVe  have  already  dis- 
cussed the  question  what  changes  in  the  proposed  route  of  the 
railroad,  plank  road,  etc.,  which  the  corporation  is  chartered  or 
organized  to  build,  not  assented  to  hj  the  particular  subscriber, 
will  be  regarded  in  law  as  such  an  alteration  of  the  contract  or 
abandonment  of  the  original  undertaking,  as  discharges  him  from 
the  obligation  of  his  subscription.*  We  have  seen  that  a  sub- 
stantial alteration  in  the  termini  of  a  railroad,  so  as  to  change 
entirely  the  nature  of  the  scheme,  will  generally  have  this  effect.^ 
For  instance,  if  a  railroad  company  is  chartered  or  organized 
under  a  general  law  to  build  a  railroad  from  Chicago  to  St. 
Louis,  and  instead  of  this,  should  undertake  to  build  a  railroad 
from  Quincy  to  Kansas  City,  it  could  not  compel  an  original 
subscriber  to  contribute  to  the  new  enterprise  unless  he  had  con- 
sented to  the  change  ;  for  he  never  contracted  to  go  into  such  a 

1  Buffalo  &c.  R.  Co.  v.  GifEord,  87  422.     See  also  Ottawa  &c.  R.  Co.  v. 
N.  Y.  294.  Black,  79  lU.  262. 

2  MuUinst?.  North  &  South  R.  Co.,  *  Ante,  §  66,  et    seq,  and  §  1268,  et 
54.  Ga.  580.  seq. 

3  Hays  V.  Ottawa  &c.  R.  Co.,  61  111.  ^  ^ntg^  §§  74^  i282.     Compare  ante, 

§  "7. 
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scheme.  When,  therefore,  such  a  corporation  purchases  a  new 
railroad  and  obtains  a  new  charter,  but  fails  to  comply  with  its 
orio-inal  charter  as  to  the  tertnini  of  its  road,  —  an  ori";inul  sub- 
scriber,  not  consenting  to  the  change,  may  set  this  up  in  defense 
a""ainst  an  action  on  his  original  subscription.^  But  a  mere 
formal  irregularity  in  the  relocation  of  a  railroad  will  not  dis- 
charge a  stockholder  from  liability  to  pay  his  assessments, —  such 
as  an  omission  to  designate  a  point  in  a  certain  town  as  the  end 
cf  one  of  the  road  sections,  as  in  the  original  location. ^  Between 
the  extremes  indicated  by  these  two  cases  many  cases  fall, — 
most  of  them  holding  that  a  failure  to  complete  the  road  accord- 
ing to  its  original  location  is  no  defense  to  the  subscriber  where 
his  subscription  was  unconditional.^ 

§  1982.  Illustrations  of  Opposing  Theories  on  This  Ques- 
tion. —  The  defense  that  the  directors  of  the  company,  it  being  a  plank 
road  company,  in  locating  the  route,  have  departed  from  the  route  pro- 
posed in  the  articles  of  association,  so  as  in  fact  to  make  it  a  different 
enterprise  from  that  in  which  the  defendant  engaged,  and  different  from 
that  which  is  authorized  under  the  law,  has  been  held  untenable.  It  is 
said  that  if  they  have  thus  violated  their  duty  to  the  company  and  the 
law,  the  particular  defendant  is  not  more  injured  by  it  than  every  other 
member  of  the  company.  "  If  their  act  stands  as  the  act  of  the  com- 
pany, and  is  such  a  departure  from  the  route  proposed  in  the  articles,  as 
to  be  a  different  enterprise,  then  the  whole  corporate  franchise  may  be 
taken  from  the  company  by  the  appropriate  proceeding.  But  in  the  pres- 
ent suit  for  an  installment  due  upon  the  defendant's  stock,  this  question 
cannot  arise.  The  authorities  cited  *  *  *  to  show  that  an  altera- 
tion in  the  charter  of  an  incorporated  company,  made  after  the  original 
subscription  of  the  stock,  materially  changing  the  charter  and  objects  of 
the  company,  discharges  a  subscriber  from  his  obligation  to  pay  upon 
his  original  subscription  when  he  has  refused  to  consent  to  any  such 
alteration,  do  not  apply  to  a  case  like  the  present."  *  This  view  is  be- 
lieved to  be  untenable.  It  is  difficult  to  see  upon  what  ground  any  dis- 
tinction can  be  taken  between  the  case  of  a  material  alteration  of  a 
charter,  and  a  material  deviation  from  the  original  purposes  of  the  com- 

1  Chartiers  R.  Co.  v.  Hodgens,  77  »  Smith  v.  Gower,  2  Duv.  (Ky.)  17. 

Pa.  St.  187.  Central  Plank  Road  Co.  v.  Clemens, 

''  Boston  &c.  R.  Co.  u.  Wellington,       16  Mo.  359. 
113  Mass.  79.  ^  Central  Plank  Road  Co.  v.  Clem- 

ens, IG  Mo.  359,  3G6. 
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pany,  to  further  which  the  subscriber  signed  the  contract  of  subscrip- 
tion, without  the  authority  of  a  charter  amendment.  In  either  case  the 
subscriber  is  entitled  to  say :  "I  agreed  to  contribute  money  to  a  cer- 
tain venture ;  you  cannot  in  consequence  of  this  agreement  compel  me 
to  contribute  money  to  a  wholly  different  project."  He  is  clearly  en- 
titled to  say  this,  unless  his  situation  is  such  that  he  has  by  his  own 
conduct  estopped  himself  from  saying  it.  -  -  -  -  A  case  in  In- 
diana, though  arising  on  somewhat  different  facts,  seems  to  lie  at  the 
other  extreme.  The  action  was  upon  a  subscription  paper,  by  which 
the  defendant  promised  to  pay  a  certain  sum  to  A,  B,  and  C,  in  trust, 
to  be  expended  within  a  county  named,  in  constructing  a  railroad  within 
certain  limits,  the  persons  named  to  select  the  corporation  which  should 
have  the  benefit  of  the  subscription.  The  defendant  answered  that, 
when  the  instrument  was  executed  by  him,  it  was  agreed  that  if  the 
railroad  was  located  through  his  farm,  he  should  have  the  choice  of 
pa3'ing  the  five  hundred  dollars  or  giving  the  right  of  way  to  the  corpo- 
ration, and  that  he  had  given  such  right  of  way,  which  had  been  accepted 
by  the  company.  The  court  held  that  the  answer  showed  a  good  de- 
fense. It  did  not  involve  a  violation  of  the  rule  which  excludes  parol 
evidence  of  an  agreement  made  contemporaneously  with  a  written  con- 
tract. The  matter  set  up  was  admissible  as  showing  an  accord  and 
satisfaction,  and  also  as  showing  that  the  power  or  authority  given  to  the 
persons  named  was  not  coupled  with  an  interest,  and  was  therefore 
revocable  by  the  parties  signing  it  at  any  time  before  it  was  executed.^ 

1  Evansville  &c.  R.  Co.  v.  Wright,  38  Ind.  64. 
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CHAPTEE    XXXII. 

LIMITATIONS  OF  ACTIONS  AGAINST  STOCKHOLDERS. 

Akt.       I.  General  Doctrines,  §§  1986-1999. 

II.  When  the  Statute  Begins  to  Run,  §§  2002-2025. 
III.  Questions  Under  Special  Statutes,  §§  2028-2033. 

Article  I.  General  Doctrines. 

Section  '  Section 

1986.  Statutes    of     limitations   apply       1993.  Application      of      statutes      of 

both  at  law  aud  iu  equity.  limitation  to  different  forms 

1987.  Effect  of  doctrine  tliat  capital  of  action. 

stoclt  is  a  trust  fund.  1994.  Power  of  legislature  to  shorten 

1988.  Whether  shareholder's  liability  statutes  of  limitation. 

is  in  the  nature  of  a  specialty       ^^g^    ^,j^^^  .g  ^^^  commencement  of 

^'^"*-  an  action. 

1989.  Continued:      how    in    case    of  ^^     ^  .         it    ^  ^    ^  j 

...        ,.  r.-,-j.  1996.  Doctrine  of  stale  demand, 

statutory  liability. 

1990.  What  are  statutory  liabilities.  1997.  When    defenses    not  raised  by 

1991.  What  statute  applicable  in  ac-  demurrer. 

tions     by    creditors    against      1998-  When    declaration    required  to 
stockholders.  negative  statute. 

1992.  Illustration:  California    statute       1999,  State    adjudications     how     far 

of  three  years.  binding  on  Federal  courts. 

§  1986.  Statutes  of  Limitation  Apply  Both  at  Law  and  in 
Equity.  —  It  was  formerly  thought  that  statutes  of  limitation 
were  not  binding  upon  courts  of  equity,  but  that  those  courts,  in 
discountenancing  stale  demands,  merely  acted  by  analog]/  to  the 
periods  limited  in  such  statutes.  Obviously,  this  doctrine  could 
never  gain  a  foothold  in  a  country  where  all  courts  are  bound 
equally  by  the  legislative  will.  It  is  not  the  law  of  this  country ,1 
and  it  seems  to  have  been  abandoned  in  Great  Britain.     The 

1  2  story's  Eq.  Jur.,  §  1520;  Baker      516;     Commonwealth    v.     Cochituate 
V.  Atlas  Bank,  9  Mete.  (Mass.)  195;      Bank,  3  Allen  (Mass.),  42;  Lindsay  «. 
Bassett  v.  St.  Albans  Hotel  Co.,  47  Vt.      Hyatt,  4  Edw.  Ch.  (N.  Y.)  97. 
313,  316;  Carrol  v.  Green,  92  U.  S.  509, 
1504 


LIMITATION  OF  ACTIONS.     [2  Thomp.  Corp.  §  19S7. 

subject  was  very  f  ulh'  considered  by  Lord  Redesdale  in  Hovendcn 
V.  Lord  Anncsley,^  in  which  he  used  the  following  hmguage  : 
*'  It  is  said  that  courts  of  equity  are  not  within  the  statutes  of 
limitations.  This  is  true  in  one  respect ;  they  are  not  within  the 
words  of  the  statutes,  because  the  words  apply  to  particular  legal 
remedies;  but  they  are  within  the  spirit  and  meaning  of  the 
statutes,  and  have  been  always  so  considered.  I  think  it  is  a  mis- 
take, in  point  of  language,  to  say  that  courts  of  equity  act  merely 
by  analog]/  to  the  statutes;  they  act  in  obedience  to  them. 
Equity,  which  in  all  cases  follows  the  law,  acts  on  legal  titles  and 
legal  demands,  according  to  matters  of  conscience  which  arise, 
and  which  do  not  admit  of  the  ordinary  legal  remedies  ;  never- 
theless, in  thus  administering  justice  according  to  the  means 
afforded  by  a  court  of  eqiiity,  it  follows  the  law."  The  doctrine 
that  courts  of  equity  apply  the  statutes  of  limitations  by  analogy 
to  suits  at  law  has  so  far  asserted  itself,  however,  as  to  lead  to 
the  conclusion  that  in  a  suit  in  equity  by  a  creditor  against  a 
shareholder,  upon  a  debt  of  the  corporation,  the  court  will  not 
treat  the  action  as  barred  unless  it  would  be  barred  in  the  courts 
at  law,  in  any  form  of  action  which  the  creditor  mio-ht  have 
brought  there. 2  But,  in  general,  a  court  of  equity  will  inquire 
in  what  form  of  action  it  would  have  been  necessary  for  the 
plaintiff  to  proceed  at  law,  and  will  apply  the  bar  of  the  statute 
applicable  to  that  form  of  action.^ 

§  1987.  Effect  of  Doctrine  that  Capital  Stock  is  a  Trust 

Fund. —  Recurring  again  to  the  familiar  American  doctrine  that 
the  capital  stock  of  a  coiporation  is  a  trust  fund  for  the  benefit 
and  security  of  creditors,*  let  us  see  whether  the  liability  of  a 
shareholder  for  unpaid  balances  due  on  his  contract  of  subscrip- 
tion is  not  subject  to  the  rule  that  the  statute  of  limitations 
does  not  apply  to  express  trusts.  We  have  seen  that  in  respect 
of  such  unpaid  balances  the  stockholder  is  deemed  in  equity  to 
be  the  custodian  of  a  portion  of  the  capital  stock  of  the  com- 
pany, or  of  this  trust  fund.^     Does  this  make  him  the  trustee  of 

1  2  Sch.  &  Lef .  629.  Coming  v.  McCullough,  1  N.  Y.  47,  58 ; 

2  Van  Hook  v.  Whitlock,  3  Paige  s.  c.  49  Am.  Dec.  287. 
(N.  Y.),409,  416.  *  Ante,  ^loGd. 

3  Carrol  v.   Green,  92   U.    S.    509;  *  Aiite,  §  1573. 
Lindsay   v.    Hyatt,  4   Edw.    Ch.    104; 
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an  express  trust,  of  which  the  creditors  of  the  corporation  are  the 
beneficiaries?  Does  this  establish  between  him  and  them  such  a 
fiduciary  relation  as  prevents  the  statute  of  limitations  from  run- 
niiH>-  in  his  favor,  until  an  open  and  unequivocal  repudiation  by  him 
of  that  relation  ?  In  Georgia,  Mississippi  and  Alabama  this  ques- 
tion has  been  answered  in  the  affirmative.^  The  Supreme  Court 
of  Georgia  has  taken  the  view  that  such  a  case  is  one  of 
"  direct  trust,  purely  technical,  not  cognizable  at  law,  but  falling 
within  the  proper,  peculiar,  and  exclusive  jurisdiction  of  a 
court  of  equity;  and  consequently  one  not  subject  to  the  pre- 
sumption of  payment,  or  satisfaction  or  waiver."  ^  The 
Supreme  Court  of  Mississippi  has  placed  its  judgment  upon  sim- 
ilar grounds.  *'  The  decisions  of  this  court,"  said  Clayton,  J., 
*'  hold  the  stock  subscribed  to  a  bank  to  be  in  the  nature  of  a 
trust  fund  for  the  payment  of  its  liabilities.^  This  trust  fund  is 
usually  administered  by  the  directory,  as  the  agent  of  the  stock- 
holders; and  after  the  payment  of  the  stock,  the  directory  is 
alone  looked  to  for  its  faithful  management.  But  before  its 
payment,  the  stockholders  themselves  are  chargeable  with  the 
trust,  in  favor  of  the  creditors  of  the  bank.  The  stock  is  the 
fund  which  the  creditors  trust.  They  have  no  direct  means  of 
compelling  its  payment  until  they  have  obtained  judgments  at 
law.  They  become  the  beneficiaries  of  the  trust  by  receiving 
the  notes,  and  the  stockholders,  as  the  persons  bound  by  the 
trust,  cannot  oppose  the  statute  of  limitations  to  their  claim  to 
have  the  stock  paid  up.  If  the  corporation  does  not  compel 
payment  of  the  stock,  the  subscribers  must  be  deemed  to  hold  it 
for  the  corporation,  subject  to  its  call.  It  is  a  continuing,  sub- 
sisting trust  and  confidence  to  which  the  statute  of  limitations 
has  no  application.  Test  the  principle  by  the  converse  state  of 
facts.  Suppose  the  stock  to  be  all  paid ;  the  bank  to  go  on 
piosperouslv  ;  that  no  dividends  are  declared,  but  the  whole  is 
permitted  to  accumulate  until  the  charter  is  about  to  expire; 
then,  that  the  stockholders  claim  their  respective  amounts  of 

1  Hightower    v.   Thornton,   8   Ga.  ^  Hightower   v.    Thornton,    8    Ga. 

480,  502;  Payne   v.  Bullard,  23  Miss.  48G,  502;  s.  c.  52  Am.  Dec.  412. 

88;  s.    c.  55  Am.    Dec.  74;    Curry  v.  »  Citing,  King  v.  Elliot,  5  Sraed.  &M. 

Wood-ward,  53  Ala.  376.  (Miss.)  447;    Arthurs.    Commercial 


&c.  Bank,  9  Sraed.  &  M.  (Miss.)  430. 
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stock,  with  the  accrued  profits;  but  the  directors  refuse  to  pay, 
and  interpose  the  statute  of  limitations  to  that  part  which  is  of 
more  than  six  years'  standing.  No  one  can  believe  that  the 
statute  would  bar  in  such  a  state  of  the  case,  because  of  the  trust 
reposed.  There  is  no  adverse  holding;  the  stockholders  com- 
pose the  corporation.  The  same  principle  must  govern  this 
case."  ^  But,  without  giving  an  authoritative  opinion  on  this 
point,  the  court  intimated  that  from  the  time  the  bank  ceased 
to  elect  a  directory  or  to  carry  on  business  it  might  perhaps  be 
held  that  there  was  a  cessation  of  the  trust,  so  that  the  statute 
would  then  begin  to  run.^  The  Supreme  Court  of  Alabama,  in  a 
later  case  pursues  the  same  course  of  reasoning,  and  adopts  the 
conjecture  of  the  Supreme  Court  of  Mississippi,  that  the  statute 
would  begin  to  run  from  the  time  of  an  evident  disbandraent  of 
the  compauy  and  cessation  of  business.  "  As  long  as  the  com- 
pany was  organized,"  said  Manning,  J.,  "and  doing  business, 
these  relations  between  it  and  the  stockholders,  and  this  recoo*- 
nition  by  them  of  these  moneys  as  a  part  of  its  capital,  con- 
tinued. During  this  time  there  was  no  adversary  attitude  or 
claim  from  which  the  statute  of  limitations  could  begin  to  run 
agamst  it.  And  we  presume  no  one  of  the  stockholders 
imagined  that  if  the  business  was  prosperous,  so  that  for  six, 
eight  or  ten  years,  instead  of  having  to  pay  this  money  in,  they 
were  receiving  dividends  from  the  income,  and  if  afterwards,  in 
consequence  of  losses  by  fire  or  otherwise,  it  became  necessary 
in  order  to  pay  its  policies,  to  raise  more  money  than  the  com- 
pany had,  he  could  set  up  the  statute  of  limitations  in  opposition 
to  a  call  to  pay  in  his  stock.  There  would  be,  in  such  a  case, 
by  virtue  of  their  relations  and  participation  in  the  profits,  an 
acknowledged  continuing  liability  for  it  to  the  company.  Until 
the  call  was  made  or  there  was  an  evident  disbandment  of  the 
company  and  relinquishment  of  business,  the  statute  of  limita- 
tions would  not  begin  to  run."  ^ 

§  1988.  Whether  Shareholder's  liiability  is  in  the  Xature 
of  a  Specialty  Debt. — Many  of  the  American  States  borrowed 
from  England  the  statute  of  21  James  I.  c.  16,  which  provides 

1  Payne    v.    Bullard,  23  Miss.   88;  2  payne  v.  Bullard,    23     Miss.    88; 

s.  c.  55  Am.  Dec.  74.  s.  c.  55  Am.  Dec.  74. 

3  Cui-ry  C.Woodward,  53  Ala.  371,  376. 
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that  «•'  all   actions  of    debt   without    specialty     *     *     *     shall 
be  brought  within  six  years."     It  was  therefore  a  part    of  the 
early  law  of  many  of  the  United  States  that   specialty  debts 
were  not  within  the  statute  of  limitations.     This  rule,  no  doubt, 
lino-ers  in  some  of  the  States  where  it  has  not  been  changed  by 
statute  ;  ^  and  even  in  those  States  where  it  has  been  changed,  the 
statutes  generally  prescribe  a  longer  period  to  bar  specialty  debts 
than  that  required  to  bar  simple  contract  debts.     In  England, 
and  in  those  States  of  the  American  Union  where  the  statute  of 
limitations  excepts  specialty  debts,   the  courts  have  enacted  a 
statute  of  their  own  by  raising  a  presumption  of  payment  after 
the  lapse  of  twenty  years.^     The  question  whether  the  liability 
of  a  shareholder  to  respond  to  creditors  for  the  debts  of  the 
corporation  is  in  the  nature  of  a  specialty  debt  is  therefore  a 
material  one  in  many  of  the  States.     This  question  appears  to 
have  arisen  in  England,  for  the  first  time,  in  1856,  in  a  case  which 
received   two   arguments    before    Lord    Chancellor   Cranworth 
and  the  lords  justices,  at  the  second  of  which  two   of  the  law 
judges,    Mr.    Justice  Cresswell    and    Mr.   Baron    Martin,  were 
called  in.     The  question,  as  presented,  was  whether,  a  company 
beintr  in  process  of  winding-up,  a  call  made  by  a  master  upon 
a  shareholder,  under  the  Winding-up  Acts,  was  a  specialty  debt. 
It  was  urged  that  it  was   such  a  debt,  since  the  authority  to 
make  the  calls  grew  out  of  the  covenants  of  the  company's  deed 
of  settlement.     But  the  court  unanimously  held  otherwise,  affirm- 
ing the  decision  of  Vice-Chancellor  Stuart,  assisted  by  Mr.  Jus- 
tice Erle.^     This,  it  seems,  should  have  settled  the  question;  but 
ten  years  later  Vice-Chancellor  Kindersley  held  that  the  liability 
of  a  retired  shareholder,  under  a  deed  of  settlement  which  pro- 
vided that  retiring  shareholders  (that  is,  those  whose  shares  had 
been  transferred  or  forfeited)  should  be  liable  for  their  propor- 
tion of  the  losses  of  the  company  incurred  before  they  ceased 
to  be  members,  was  a  liability  by  way  of  specialty,  because  the 
clause  of  the   deed  which  constituted  the  contract  among  the 
shareholders  was  an  agreement  under  seal.*     The  New  Jersey 

1  See  Ang.  on  Lira.,  §  79,  et  seq.  *  Helby's  Case,  L.  R.   2  Eq.    167. 

2  Ibid   §  93.  See  also  Cork  &c.  R.  Co.   v.  Goode,  13 

3  Robinson's    Executor's    Case,  6      C.  B.  826.    That  calls  made  under  a 
De  G.  M.  &  G.  572.  colonial  act  are  simple  contract  debts 
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statute  declares  that  "  all  actions  *  *  *  founded  upon  any 
lending  or  contract  without  specialty  *  *  *  shall  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such 
action  shall  have  accrued,  and  not  after. "^  It  is  held  in  that  State 
that  this  limitation  is  not  applicable  when  the  entire  cause  of  ac- 
tion arises  out  of  a  statute,  for  the  reason  that,  then,  the  action 
rests  on  a  specialty.^  Following  this  construction  of  the  New 
Jersey  statute,  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts  has  held  that  the  New  Jersey  statute 
cannot  be  invoked  in  that  court  to  defeat  a  suit  in  equity  brought 
by  the  receiver  of  a  New  Jersey  corporation  to  enforce  against 
stockholders  a  liability  imposed  by  the  New  Jersey  statute  for 
the  corporate  debts.^ 

§   1989.   Continued:  How  in  Case  of  Statutory  Liability. — 

It  is  old  law  that  a  liability  founded  on  a  statute  is  in  the  nature 
of  a  specialty.^  Such  a  liability  was,  therefore,  not  within  the 
statute  of  James,^  and  in  this  country  is  subject  only  to  the  bar 
of  the  statute,  or  to  the  presumption  of  payment  after  the  lapse 
of  twenty  years.  A  statutory  liability  of  the  shareholders  of  a 
corporation  to  its  creditors  has  been  held  to  be  in  the  nature  of 
a  specialty,  and  within  this  rule.^  But  this  doctrine  has  been 
denied  by  the  Supreme  Court  of  the  United  States,  in  a  case 
which,  it  is  thought,  must  be  regarded  as  overruling  BuUard  v. 
Bell,^  which  was  pressed  upon  the  attention  of  the  court.^     The 

merely,  see  Wetland  R.  Co.  v.  Blake,  ^  21  Jas.  I.  c.  16,  §  3. 

0  H.  &  N.  410,  415.  6  BuUard  v.  Bell,  1  Mason  (U.  S.), 

1  N.  J.  Rev.  594,  ed.  1860.  289;  Thoruton  v.  Lane,  11  Ga.  459,  502; 

2  Cowenhoven    v.  Freeholders,   44  Laue  v.  Morris,  10  Ga.  162. 
N.  J.  L.  232.  ■'  1  Mason  (U.  S.),  243. 

3  Andrews  v.  Bacon,  38  Fed.  Rep.  ^  Carrol  v.  Green,  92  U.  S.  509,  515. 
777.  It  has  been  held  in  New  York  that  the 

Com.  Dig.,  Temps  (G.  15);  Jones  section  of  the  statuteof  limitations  of 
t).  Pope,  1  Saund.  37;  Hodsden  V.  liar-  that  State  limiting  the  bring  ng  of 
ridge,  2  Saund.  61,  65;  Talory  ??.  Jack-  actions  to  three  years  for  any  forfeit- 
son,  Cro.  Car.  513;  Bullard  p.  Bell,  1  u re  or  cause,  upon  any  statute  made 
Mason  (U.  S.),  289;  Shepherd  u.  HiUs,  or  to  be  made,  the  benefit  or  suit 
32Eng.  Law&Eq.  533;  Pease  v.  How-  whereof  was  given  to  the  party  ag- 
ard,  14  Johns.  (N.  Y.)  480;  Griffin  v.  grieved,  did  not  embrace  actions  for 
Heaton,  2  Bailey,  58 ;  Ward  v.  Reeder,  statutory  liabilities,  such  as  actions 
2  Har.  &  McH.  (Md.)  154;  Lane  v.  given  to  creditors  against  stockhold- 
Morris,  10  Ga.  162;  Thornton  r.  Lane,  ers,  but  was  limited  to  private  actions 
11  Ga.  459.  on  penal  statutes.    Van  Hook  v.  Whit- 
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word  "specialty"  and  the  words  "  contract  under  seal  "  are 
convertible  terms;  ^  and  yet  where  the  legislature,  instead  of 
using  the  word  specialty/,  as  in  the  statute  of  James,  provided 
that  *'  all  actions  of  debt  founded  upon  any  contract  or  liabil- 
ity  not  under  seal  *  *  *  shall  be  commenced  within  six 
years,"  etc.,  it  was  held  that  it  was  the  intention  of  the  leuisla- 
ture  not  to  exclude  any  statutory  lisibility.  "  Here,"  said  the 
court,  "the  words  'contracts  under  seal'  and  'liability'  are 
plain  words,  the  meaning  of  which  is  too  obvious  and  clear  to  be 
misunderstood;  and  if  the  legislalure  intended  to  except  from 
the  operation  of  the  statute  liabilities  created  by  statute,  it  must 
be  presumed  that  it  would  have  been  so  expressed."  ^ 

§  1990.  What  are  Statutory  Ijiabilities.  —  An  action  by  a 
creditor  of  a  manufacturing  company,  to  enforce  the  individual  liability 
of  the  stockholders,  is  "  an  action  upon  a  liability  created  by  statute,"  ^ 
and  must  therefore  be  brought  within  six  years.*  -  _  _  _  Where 
a  corporation  is  chartered  for  the  purpose  of  insuring  the  lives  of  its 
members,  upon  the  payment  by  each  of  such  sum  or  sums  as  may  be 
prescribed  by  the  laws  and  regulations  of  the  corporation,  and  its 
charter  provides  that  the  amount  due  upon  the  decease  of  a  member 
shall  be  paid  to  the  person  entitled  to  the  same  according  to  the  b}^- 
laws,  or  to  such  person  as  may  have  been  designated  by  his  last  will, 
and  where,  according  to  the  by-laws,  this  amount  and  the  time  of  its 
payment  are  dependent  upon  the  general  provisions  of  the  by-laws 
themselves,  the  liability  of  the  corporation  to  make  such  payment  is  a 
statutory  liability,  and  the  period  of  limitation  applicable  to  an 
action  to  enforce  payment  is,  under  Georgia  Code,  §  2916,  twenty 
years.^ 

lock,  26  Wend,  43  ;s.c.  37  Am.  Dec.24:6;  '  Baker  ».    Atlas    Bank,    9    Mete. 

Lindsay  V.  Hyatt,  i  Edw.  Ch.  (N.  Y.)  (Mass.)  197,  per  Wilde,  J.     "Notliing 

97;  Corning  u.  McCuilougli,  1  N.  Y.  47;  is  a    specialty    but  a  writing   under 

8.C.  49  Ara.  Dec.287;  overruling  Free-  seal."     Thornton  w.  Lane,  11  Ga.  502^ 

land  V.  McCullough,  1  Denio  (N.  Y.),  per  Lumpkin,  J. 

414;    s.    c.    43   Am.  Dec.   68.5.     Such  2  Baker    v.    Atlas    Bank,    9  Mete. 

demands  were  subject  to  the  statute  of  (Mass.)  182. 

SIX  years.    Ibid.     This  view  proceeds  s  Ohio  Rev.  Stat.,  §  4981. 

upon  a  theory  of  the  New  ITork  courts,  *  Hawkins  v.  Iron  Valley  Furnace 

already  alluded  to,   that  stockholders  Co.,  40  Oh.  St.  407. 

are  liable,  in  an  original  and  primary  ^  Georgia  Masonic  Ins.  Co.  u.  Davls^ 

sense,  like  partners,    and    that    their  63  Ga.  471. 

liability  is  not  created  by  statute. 
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§  1991.  What  Statute  Applicable  in  Actions  by  Creditors 
Against  Stockholders. — There  is  some  confusion  among  the 
authorities  on  the  question  whether  an  action  by  creditors  of  the 
corporation  against  stockholders  is  governed  by  the  statute  of 
limitations  relating  to  actions  upon  contracts,  or  by  the  statute 
relating  to  actions  upon  statutory/  liabilities.  The  true  solution 
of  this  question  will,  it  is  believed,  be  found  in  recurring  to  the 
consideration  that,  at  common  law,  a  creditor  has  no  such  right 
of  action  ;  since  his  debtor  is  the  corporation,  which  is  a  different 
legal  person  from  that  of  one  of  its  stockholders  ;  since  the 
stockholder  is  not  a  partner,  and  since  there  is  no  privity  of 
contract  between  him  and  the  stockholder.  And  while  it  is  true 
that  the  rights  of  the  creditor  may  be  worked  out  against  the 
stockholder  in  equity  on  the  theory  that  the  assets  of  the  cor- 
poration are  an  equitable  trust  fund  for  creditors,  and  that,  in 
so  far  as  any  stockholder  is  indebted  to  the  corporation  in  re- 
spect to  his  shares,  he  is  the  holder  of  a  certain  portion  of  this 
trust  fund, — yet  it  is  to  be  remembered  that  the  statute  of 
limitations  did  not  bind  the  court  of  chancery  in  England,  except 
by  way  of  analogy.^  Without  the  aid  of  a  statute,  therefore, 
the  creditor  has  no  remedy  directly  against  the  stockholder.  It 
is  therefore  a  statutory  remedy,^  and  is  governed  by  the  statute 
of  limitations  applicable  to  such  remedies,  and  not  by  the  statute 
applicable  to  actions  upon  contracts.^ 

§  1992.  Illustration:  California  Statute  of  Three  Years. — 

Section  359   of  the  California  Code  of  Civil  Procedure  enacts:   "This 

1  Compare  on  this  point  Van  Hook  that  a  suit  against  a  stockholder  of  a 
V.  Whitlock,  26  Wend.  (N.  Y.)  43;  corporation,  to  charge  him  individu- 
8,  c.  37  Am.  Dec.  246;  ante,  §1986.  ally  with  a    debt    contracted    by  it, 

2  Terry  v.  Little,  101  U.  S.  216;  under  a  provision  in  the  act  of  incor- 
Salt  Lake  City  Bank  v.  Hendrickson,  poration  rendering  the  stockholders 
40  N.  J.  L.  62;  s.  c.  6  Eeporter,  212.  liable,   is    not    barred    by   the    three 

*  Hyman  v.   Coleman,  82  Cal.  650;  years'  limitation,  provided  by  2  Rev. 

8.  c.  23  Pic.  Rep.  62;  Green  v.  Beck-  Stat.  N.  Y.  298,  Sec.  31,  for  "  actions 

man,  59  Cal.   545;  s.  c.  8  Pac.  L.   J.  upon  a  statute,   for  a    forfeiture  or 

645.     It  was  so  held  in  Freeland  v.  cause,  the  benefit  and  suit  whereof  is 

McCuUough,  IDenio  (N.  Y.)  414;  s.c.  limited  to  the  party  aggrieved ;"  the 

43  Am.  Dec.   685;    but  this  case  was  action  being  given  partly  by  the  com- 

overruled  on  this  point  in  Corning  v.  mon  law,   and  partly  by  the  statute ; 

McCuUough,  1    N.  Y.  47 ;  s.  c.  49  Am.  and  it  is  only  barred  by  the  lapse  of 

Dec.  287.     In  this  last  case  it  was  held  six  years. 
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title  does  not  affect  actions  against  directors  or  stockholders  of  a  cor- 
poration to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law ;  but  such  actions  must  be  brought  within  three 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  upon 
which  the  penalty  or  forfeiture  attached  or  the  liability  was  created." 
As  the  individual  liability  of  a  stockholder  to  pay  the  debts  of  the  cor- 
poration did  not  exist  at  common  law,  such  liability,  though  not  in  the 
nature  of  a  penalty  or  forfeiture,  is  held  to  be  a  habiUty  created  by  law, — 
that  is,  by  the  constitution  and  statute  law,  within  the  meaning  of  the 
above  statute.  It  follows  that  an  action  by  a  creditor  to  charge  a 
stockholder  in  respect  of  a  debt  of  the  corporation  may  be  brought  at 
any  time  within  three  years  after  the  discovery  by  the  creditor  of  the 
facts  by  which  the  liability  was  created,  and  a  fortiori,  within  three  years 
after  the  contracting  of  the  indebtedness  by  the  corporation. ^ 

§  1993.  Application  of  Statutes  of  Limitation  to  Different 
Forms  of  Action. —  There  lingers  yet,  in  some  of  the  States,  a 
system  under  which  a  different  period  of  limitations  will  be  found 
applicable  to  difierent  forms  of  action  at  law;  and  a  considerable 
portion  of  a  standard  American  work  on  the  limitation  of 
actions  is  devoted  to  a  discussion  of  this  subject."-^  A  case  in  the 
Supreme  Court  of  the  United  States,  which  went  from  South 
Carolina,  and  which  involved  a  construction  of  the  statute  of 
that  Slate,  passed  in  the  year  1712,  which  is  somewhat  similar 
to  the  statute  of  James  I.,^  calls  the  subject  again  to  mind.  In 
a  learned  opinion  by  Mr.  Justice  Swayne,  the  court  held  that  the 
liability  of  stockholders  is  not  an  action  grounded  on  a  statute, 
and  hence  in  the  nature  of  a  specialty,  but  is  an  action  on  the 

1  Green  v.  Beckman,  59  Cal.  545;  tion  of  this  act,  shall  be  commenced 

s.  c.  9  Am.  Corp.  Cas.  24.  and  sued  withia  the  time  of  limitation 

2  Ang.  on  Lim.,  i?a.«sim.  hereafter  expressed,   and    not  after; 

3  The      statute     provided      "  that  that  is  to  say,  the  said  actions  ttpon  the 

*  *  *  all  actions  of  account,  and  case  other  than  for  slanders,  and  the 
upon  the  case  (other  than  such  account  said  actions  for  accounts  *  *  * 
as  concerns  the  trade  of  merchan-  and  the  said  actions  for  *  *  * 
disc),  *  *  *  all  actions  of  debts,  *  *  *  within  three  years 
debt  grounded  upon  any  lending  or  con-  next  after  the  ratification  of  this  act, 
tract  without  specialty,  all  actions  of  or  within  four  years  next  after  the 
debt  for  arrearages  of  rent  reserved  cause  of  such  actions  or  suits,  and  not 
by  indenture,  all  actions  of  covenant,  after."     See  Aug.  on  Lim.  (App.)  97, 

*  *      *       which    shall  be    sued    or      98. 
brought  at  any  time  after  the  ratifica- 
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case,  and  as  such,  under  the  statute  in  question,  barred  in  four 
years.  ^ 

§  1994.  Power  of  r,egislature  to  Shorten  Statutes  of  Limit- 
ation.—  It  is  the  settled  law  of  this  country  that  an  enactment 
reducing  the  time  prescribed  by  statutes  of  limitation  in  force 
when  the  ri^ht  of  action  accrued  is  not  unconstitufional,  as  im- 
pairing the  obligation  of  contracts,  provided  a  reasonable  time 
be  given  for  the  commencement  of  a  suit  before  the  bar  of  the 
statute  takes  effect. 2  *'  In  all  such  cases,"  says  Waite,  C.  J., 
"the  question  is  one  of  reasonableness;  and  we  have  therefore 
only  to  consider  whether  the  time  allowed  in  the  statute  is,  under 
all  the  circumstances,  reasonable.  Of  that  the  legislature  is 
primarily  the  judge;  and  we  cannot  overrule  the  decision  of  that 
department  of  the  government  unless  a  palpable  error  has  been 
commiited.  In  judging  of  that,  we  must  place  ourselves  in  the 
I)osition  of  the  legislators,  and  must  measure  the  time  of  limita- 
tion in  the  midst  of  the  circumstances  which  surrounded  them,  as 
neiiriy  as  possible  ;  for  what  is  reasonable  in  a  particular  case 
depends  upon  its  particular  facts."  ^  In  this  view  the  following 
statute  of  Georgia,  passed  nine  months  and  seventeen  days  before 
the  bar  named  in  it  would  attach,  was  held  not  unconstitutional  : 
"  That  all  actions  on  bonds  or  other  instruments  under  seal,  and 
all  suits  for  the  enforcement  of  rights  accruing  to  individuals  or 
corporations  under  the  statute  or  acts  of  incorporation,  or  in  any 
way  by  operation  of  law,  which  accrued  prior  to  the  1st  of  June, 
1865,  not  DOW  barred,  shall  be  brought  by  the  1st  of  January, 
1870,  or  the  right  of  the  party,  plaintiff  or  claimant,  and  all 
right  of  action  for  its  enforcement,  shall  be  forever  barred."* 

1  Carrol  v.  Green,  92  U.  S.  509.  case  is  that  of  a  stockholder,  under  an 

2  Terry  v.  Anderson,  95  U.  S.  628;  act  of  incorporation,  for  the  uldmate 
Sohn  V.  Watersou,  17  Wall.  (U.  S.)  redemption  of  the  bills  of  a  bank  swept 
596 ;  Christmas  v.  EusseU,  5  Wall,  away  by  the  disasters  of  a  civil  war 
(U.S.)  290;  Sturges B.  Crowninshield,  which  had  involved  nearly  all  of  the 
4  Wheat.  (U.  S.)  122;  Hawkms  v.  people  of  the  State  in  heavy  pecuniary 
Barney's  Lessee,  5  Pet.  (U.  S.)  457.  misfortunes.    Already  the  holders  of 

3  Terry  v.  Anderson,  95  U.  S.  633.  suchbillshadnearly  four  years  within 

4  Terry  v.  Anderson,  95  U.  S.  633.  which  to  enforce  their  rights.  Ever 
The  chief  justice  expressed,  on  the  since  the  close  of  the  war  the  bills  had 
particular  case,  the  following  views:  ceased  to  pass  from  hand  to  hand  as 
"The  liability  to  be  enforced  in  this  money,  and  had   become  subjects  of 
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The  Supreme  Court  of  Georgia^  and  the  Circuit  Oourl  of  the 
United  States  for  the  Southern  District  of  Georgia  had  ^  pre- 
viously reached  the  same  conclusion.  The  Supreme  Court  of 
Georo-ia  has,  however,  applied  to  this  statute  the  doctrine  that 
the  statute  does  not  begin  to  run  until  a  call  is  made,  and  a  right 
of  action  against  the  shareholders  thus  created  on  behalf  of  the 
corporation.  When,  therefore,  a  corporation  became  insolvent 
and  ceased  business,  leaving  a  portion  of  its  stock  subscription 
uncalled  for,  in  respect  of  this,  judgment  creditors  were  not 
barred  by  the  statute.^  A  statute  creating  a  remedy  by  action 
on  the  case  against  stockholders  by  creditors,  in  place  of  the 
remedy  by  scire  facias  on  judgment  against  the  corporation,  and 
providing  that  such  action  on  the  case  must  be  brought  within 
six  months  after  the  rendition  of  judgment  against  the  corpora- 
tion, has  been  upheld  in  Maine.* 

§   1995.   What  is  the  Commencement  of  an  Action?  —  The 

question  sometimes  arises,  when  an  action  is  deemed  to  have 
been  commenced  so  as  to  save  the  bar  of  the  statute  of  limita- 
tions. Under  a  statute  of  Georgia,  barring  actions  founded  on 
corporate  liabilities  in  certain  cases  unless  commenced  on  or 
before  the  first  day  of  January,  1870,  it  appeared  that  suit 
against  a  bank  was  commenced  in  1866,  and  notice  was  given  to 
stockholders  by  publication,  under  the  provisions  of  the  Georgia 
code.  There  were  a  judgment,  execution,  and  return  of  nulla 
bona  against  the  bank  ;  upon  which  execution  issued  in  June, 
1869,  against  a  stockholder,  which  was  returned  nulla  bona  in 

bargain     and    sale    as    merchandise,  tions  of  old  contracts  could  not  be 

Both  the  original  bill-holders  and  the  impaired,  but  their  prompt  enforce- 

stocliholders  had  suffered    from  the  ment  could   be  insisted  upon  or  an 

same  cause.     The   business  interests  abandonment  claimed.     That,    as  we 

of  the  entire  people  of  the  State  had  thinli,   has  been   done  here,   and  no 

been     overwhelmed     by    a    calamity  more.     At  any  rate,  there  has  not  been 

common    to  all.    Society    demanded  such  an  abuse  of  legislative  powers 

that  extraordinary  efforts  be  made  to  as   to  justify  judicial  interference." 

get  rid  of  extraordinary  embarrass-  Terry  v.  Anderson,  95  U.  S.  628,  633. 
ments,   and  permit  a  reorganization  ^  George  v.  Gardner,  49  Ga.  441. 

upon  the  basis  of  the  new  order  of  2  Samples  v.   The  Bank,  1  Woods 

things.     This  clearly  presented  a  case  (U.  S.),  523. 
for  legislative  interference,  within  the  ^  Cherry  v.  Lamar,  58  Ga.  541. 

just  influence  of  constitutional  limit-  «  Cummings   v.   Maxwell,   45    Me. 

ations.    For  this  purpose  the  obliga-  190. 
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July,  1869,  and  afterwards  a  levy  was  made  —  presumably  under 
the  same  execution,  but  the  case  is  silent  on  tliis  point — in 
August,  1870.  It  was  held  that  the  suita^^ainst  the  stockholder 
began,  at  most,  with  the  issue  of  the  execution  in  June,  1869, 
and  it  therefore  saved  the  bar  of  the  statute,  though  not  levied 
until  after  the  bar  woulJ  have  attached. ^  A  suit  by  one  creditor 
for  himself  and  all  other  creditors  of  an  insolvent  corporation,  to 
enforce  the  statutory  liability  of  its  stockholders,  saves  the  run- 
ning of  the  statute  of  limitations  as  against  all  the  creditors  who 
may  come  in  and  assert  their  claims  before  its  final  determina- 
tion.^ 

§  1996.  Doctrine  of  Stale  Demand. — The  Supreme  Court 
of  Georgia,  has  refused  to  apply  the  doctrine  of  stale  demand  to 
a  bill  in  equity  to  call  in,  for  the  benefit  of  the  creditors  of  an 
insolvent  cor[)oration,  the  moneys  due  by  the  stockholders  on 
account  of  their  subscriptions,  where  five  years  only  had  elapsed 
from  the  time  when  the  legal  assets  of  the  corporation  were 
exhausted,  at  which  time,  in  the  opinion  of  the  court,  the  right 
to  go  into  equity  accrued.^  A  recent  American  case  is  to  the 
effect  that  a  suit  to  enforce  the  rights  of  the  holders  of  a  certifi- 
cate given  by  an  association  to  an  Indian  guide  for  a  certain 
undivided  share  of  the  interest  of  the  company  in  mining  prop- 
erty, which  is  recognized  by  a  corporation  into  which  the  com- 
pany is  formed,  and  a  resolution  adopted  reciting  the  issue  of 
non-assessable  stock  therefor,  —  is  not  barred  by  laches  during 
the  time  of  the  life  of  the  corporation  so  long  as  the  rights  thus 

*  stone  V.  Davidson,  56  Ga.  179.  of  the  testator,  Lord  Rorailly,  M.  R  , 

2  Barrick  v.  Gifford,  47  Oh.  St.  180;  held  it  to  be  clear  that  the  statute  of 

s.  c.  21  Am.  St.  Rep.  7138.  limitations  had  nothing  to  do  witlithe 

2  Hightower    v.    Thornton,  8    Ga.  case ;  for  the  debt,  though  not  exist- 

486,   602;  s.  c.  52  Am.  Dec.  412.     See  ing  when  the   testator  died,   did  not 

also  the  case  of  Turquand  v.   Kirby,  arise  til  the  call  was  made;  therefore, 

L.  R.  4  Eq.  123,  In  which  case  shares  all  the  property  of  the  testator  in  the 

remained  in  a  testator's  name  on  the  hands  of  the  executor  and  devisees 

books  of  the  company  for  nine  years  was  made  liable  for  calls  upon  the 

after  his  death,  the  dividends  being  winding-up,  property  of  the  testator 

paid  to  his  executor,   wlio  retained  exempt  from  the   decree  being  only 

the  shares.     On  the    winding-up   of  such  as  was  in  the  hands  of  a  pur- 

the  company  at  the  end  of  nine  years,  chaser  for  value  before  the  date  of 

the  shares  still  standing  m  the  name  the  winding-up  order. 
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appearing  of  record  are  not  repudiated.^  It  has  been  held  that 
as  between  the  company  and  a  stockholder,  by  analogy  to  the 
statute  of  limitations,  where  work  on  a  railroad  had  not  been 
prosecuted  according  to  the  requirements  of  the  act  of  incorpora- 
tion, and  no  calls  made  within  six  years  from  the  date  of  the 
subscription  for  stock,  a  presutnption  of  abandonment  of  ike 
undertaking  arose  in  favor  of  the  subscriber,  and  that  the  lapse 
of  six  years  was  a  bar  to  the  remedy  by  call,  and  to  a  suit  to 
recover  the  installments  so  called  for.^ 

§  1997.  When  Defense  not  Raised  by  Demurrer.  —  Where 

it  is  sought  to  raise  the  defense  of  the  statute  of  limitations  b}^ 
demurrer  it  must  affirmatively  appear  from  the  complaint  that 
the  action  is  barred  by  some  provision  of  the  statute.  Unless, 
therefore,  there  is  an  averment  in  the  complaint  of  the  existence 
of  some  f;ict  which  would  put  the  statute  in  motion,  as  that  a 
call  had  been  made  upon  the  stockholder  by  the  directors,  or  that 
the  company  had,  at  a  date  named,  disbanded  or  ceased  busi- 
ness, a  demurrer  founded  on  the  statute  of  limitations  will  be 
overruled.^ 

§  1998.  When  Declaration  Required  to  Negative  Statute.  — 

The  plaintiff  is  not  ordinarily  required,  in  stating  his  cause  of  ac- 
tion, to  state  a  case  which  negatives  the  statute  of  limitations, — 
that  is,  which  shows  that  his  right  of  action  is  not  barred  by  the 
statute.  But  there  are  exceptions  to  this  rule.  Thus,  there  can 
be  no  recovery  against  a  stockholder  for  a  debt  of  the  corpora- 
tion which  is  barred  by  limitation,*  nor  can  a  debt  which  is  barred 
by  limitation  be  proved  in  winding  up  a  company  under  the 
English  Companies  acts.^  It  is  not  clear,  however,  that  the 
stockholder  should  be  required  to  exhibit  such  a  debt  affirmatively 
in  his  declaration  or  complaint.  But  where  the  governing 
statute  makes  it  a  condition  -precedent  to  the  liability  of  the 
stockholder  that  an  action  should  be  brought  against  the  corpo- 

1  Kobogum  V.  Jackson  Iron  Co.,  76  Graham,    36    Pa.    St.    77.    See    ante, 
Mich.  498;  s.  c.  43  N.  W.  Rep.  602.  §§  67,  1272. 

2  McCully  V.  Pittsburgh  &c.  R.  Co.,  ^  Harmon  v.  Page,  62  Cal.  448;  s.c. 
32  Pa.  St.  25;  Pittsburgh  &c.  R.  Co.  9  Am.  Corp.  Cas.  29,  36. 

».  Byers,  32  Pa.   St.  22;  s.  c.  72  Am.  ■*  Post,  §  3116. 

Dec.   770;    Pittsburgh   &c.   R.  Co.  ».  ^  Mitchell's  Claim,  L.  R.  6  Ch.  822. 
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ration  upon  the  debt  within  a  st.'iled  period  from  the  time  when 
it  became  due, —  the  fact  that  the  action  against  the  corporation 
was  so  brought  must  be  averred  in  the  declaration  in  the  action 
against  the  stockholder ;  otherwise  no  right  of  action  is  exhibited.^ 
So,  under  the  statute  of  Iowa,  in  order  to  bar  tin  action  against  a 
stockholder  of  a  corporation  to  subject  his  unpaid  balance  on 
stock  to  the  satisfaction  of  a  judgment  obtained  against  the  cor- 
poration on  its  note  given  within  five  years,  it  is  necessary  not 
only  to  show  that  the  note  was  given  for  a  debt  which  accrued 
more  than  five  years  previous  to  the  commencement  of  the  action 
but  that  at  the  date  of  the  note,  the  indebtedness  of  the  corpo- 
ration could  not  have  been  collected  by  the  plaintiff  .^ 

§  1999.  State  Adjudications  how  far  Binding  on  Federal 
Courts. — Under  the  well-known  rule  that  the  decisions  of  the  State 
courts, construing  their  own  statutes,  are  binding  upon  the  Federal 
courts,  it  has  been  held  that  where  a  State  court  orders  an  assess- 
ment upon  the  shareholders  of  an  insolvent  corporation,  and 
adjudges  that  lapse  of  time  between  the  date  of  its  decree  and 
the  failure  of  the  corporation  does  not  preclude  relief,  either 
under  the  statute  of  limitations  or  under  the  equitable  doctrine 
of  laches^  —  a  court  of  the  United  States  will  entertain  a  col- 
lateral action  to  enforce  the  liability  of  the  stockholder  to  an 
assessment,  unaffected  by  defense  of  limitation  or  lapse  of  time.^ 

Aeticle  II.     When  the  Statute  Begins  to  Run. 

Section  Section 

2002.  General  doctrine,  2006.  Whether    call   by    corporation 

2003.  Does  not  begin  to  run  until  a  puts  the  statute  to  running  as 

call  has  been  duly  made.  against  creditors. 

200i.  Where    the    statute    allows    a  2007.  General  power  to  receiver  is  not 

period  of  grace  after  the  call.  a  call. 

2005.  Where  the  call  is  made  by  order  2008.  Rule  in  Pennsylvania. 

of    court,   or    otherwise    for  2009.  Does  not  run  against  creditors 

purposes  of  liquidation.  until  a  de  facto  dissolution. 

1  Tarbell  v.  Page,  24  111.  46.  s.  c.  33  L.  ed.  184;  9  Sup.  Ct.  Rep.  739; 

2  Tama  Water  Power  Co.  v.  Hop-  Glenn  v.  Liggett,  135  U.  S.  533.  See 
kins,  79  Iowa,  653;  s.  c.  44  N.  W.  Rep.  also  Andrews  v.  Bacon,  38  Fed.  Rep. 
797.  777. 

8  Hawkins  v.  Glenn,  131  U.  S.  319; 
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Section 

2010.  Where  the  liability  is  that  of  a 

partner. 

2011.  Where    the    theory    is  that  of 

subrogation. 

2012.  Rule  in  Iowa;  statute  begins  to 

run    simultaneously    against 
corporation  and  stockholder. 

2013.  When   his  liability   is   second- 

ary. 

2014.  Prescription     under      code     of 

Louisiana. 

2015.  Where   the  liability   is    in    the 

nature  of  a  guaranty  of  pay- 
ment. 

2016.  In  case  of  liability  for  misman- 

agement or  delinquency. 


Section 

2017.  In  favor  of  one  who  has  trans- 

ferred his  share. 

2018.  In  case  of  renewals. 

2019.  In  case  of  bank  bills  and  bank 

debts. 

2020.  Effect  of  the  lien  of  the  corpo- 

ration on  the  debtor's  shares. 

2021.  Fraudulent  concealments  of  the 

cause  of  action. 

2022.  In  favor  of  corporation  where  it 

has  forfeited  the  shares  of  a 
member. 

2023.  In  favor  of  executors  and   ad- 

ministrators. 

2024.  From  date  of  judgment  against 


corporation. 
2025.  In  special  cases. 
§  2003.  General  Boctrine. — It  is  obvious  that  the  statute 
beoins  to  run  from  the  date  when  the  liability  of  the  shareholder 
becotnes  fixed,  in  the  sense  that  the  creditor  may,  without  ob- 
struction, proceed  against  him.  This  period  will  be  different 
according  to  the  nature  of  the  litibility  to  which  the  law  subjects 
the  shareholder  in  a  given  case.^ 

§  2003.  Does  uot  Begin  to  Run  until  a  Call  has  been  Duly 
Made. —  We  have  already  seen  that  under  ordinary  contracts  of 
subscription,  the  subscriber  is  under  no  obligation  to  pay  any- 
thing beyond  the  first  deposit  until  an  assessment  has  been  made 
by  the  directors,  and  he  has  been  duly  notified  thereof  ;2  though 
under  some  contracts  and  some  judicial  holdings,  his  obligation 
to  pay  is  absolute,  irrespective  of  his  being  notified  of  an  as- 
sessment,-^ in  which  case  the  statute  begins  to  run  from  the  date 
of  the  subscription.*  Where  such  an  assessment  and  notice, 
called  collectively  a  "  call,"  are  necessary  in  order  to  give  the 
corporation  a  right  of  action,  the  statute  of  limitations  obvi- 
ously does  not  begin  to  run    in   favor  of    the  stookholder  and 


1  See  a  learned  article  on  this  sub- 
ject, collecting  many  American  decis- 
ions, by  D.  H.  Pingrey,  Esq.,  in  6  Rail. 
&  Corp.  L.  J.  82.  Thompson  v.  Reno 
Savings  Bank,  19  Nev.  171;  s.  c.  3  Am. 
St.  Rep.  881. 
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3  Ante,  §  1703. 

4  See  for  illustration,  Williams  v. 
Meyer,  41  Ilun  (N.  Y.),  545;  s.  c.  11 
N.  Y.  Civ.  Pro.  42;  3  N.  Y.  St.  Rep. 
360. 
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against  the  company,  until  such  assessment  has  been  duly  made  ^ 
and  notified,  and  it  does  begin  to  run  from  that  time.-  The 
statement  will  be  at  once  more  accurate  and  more  generally 
applicable  if  we  say  that  the  statute  of  limitations  does  not 
begin  to  run  in  respect  of  the  right  of  action  of  the  corporation 
against  its  shareholder  for  assessments,  until  the  assessments 
have  been  made  and  the  rigid  to  sue  therefor  has  accrued.^  Thus, 
where  the  subscriptions  were  payable  within  a  certain  time  after 
notice,  by  the  company  calling  for  them,  it  was  held  that  the 
statute  of  limitations  did  not  begin  to  run  until  that  time. ^ 

§  2004.  Where  the  Statute  Allows  a  Period  of  Grace  after 
the  Call. —  This  will  better  appear  if  we  consider  that  under  the 
provisions  of  some  statutes  and  special  charters  thirty  days  must 
elapse  after  the  making  of  the  call  before  the  right  of  action 
accrues.  This  must  of  course  be  taken  into  account  in  deter- 
mining the  period  of  time  at  which  the  statute  begins  to  run. 
In  these  cases,  until  the  stock  is  called  for  and  the  additional 
period  of  grace  allowed  the  subscriber  within  which  to  respond 
to  the  call  has  elapsed,  the  relation  between  the  stockholder  and 
the  corporation  is  a  continuing  relation  of  trust  and  confidence, 
to  which  the  statute  of  limitations  has  no  application.^ 

§  2003.  Where  the  Call  is  Made  by  Order  of  Court,  or 
Otherwise  for  Purposes  of  Liquidation.  — The  rule  is  the  same 
where  the  call  is  made  by,  or  under  authority  of  a  court  of  jus- 
tice, or  by  a  receiver,  or  official  liquidator,  or  by  the  directors 

1  Williams  tJ.  Taylor,  120  N.  Y.  244 ;  Western  Maryland  R.  Co.,  24  Md.  563; 
s.  c.  SON.  Y.  St.  Kep.  646;  24  N.E.  s.  c.  89  Am.  Dec.  760;  Gibson  v.  Col- 
Rep.  288.  umbia  &c.    Tump.    Co.,    18   Oh.   St. 

2  Lewis  V.  Glenn,  84  Va.  947;  s.  c.  396;  Macon  &c.  R.  Co.  v.  Vason,  52 
6  S.  E.  Rep.  8G6.  This  statute  of  Ga.  326;  Glenn  v.  Foote,  36  Fed.  Rep. 
limitations  has  been  held  to  run  in  824;  s.  c.  5  Rail.  &  Corp.  L.  J.  136. 
favor  of  subscribers  to  corporate  Cherry  v.  Lamar,  58  Ga.  541;  Curry  v. 
slock  from  the  time  "when  a  decree  Woodward,  53  Ala.  376;  Glenn  v. 
made  an  assessment,  and  not  from  Williams,  60  Md.  93;  Harmon??.  Pope, 
the  time  when  the   corporation,   not  62  Cal.  448. 

having  made  a  call,  executed  an  as-  ■*  Kent  County  R.  Co.  v.  Wilson,  5 

sigument  for  the  benefit  of  creditors.  Del.  49. 

Glenn  u.  Semple,  80  Ala.  159.  ^  Payne   v.   Bullard,   23   Miss.   88; 

•■^  Baltimore  &c.  Co.    v.   Barnes,  6  s,  c.  55  Am.  Dec.  74. 
Harr.    and  J.    (Md  )  57;    Taggart  v. 
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acting  as  trustees  under  a  statute  after  insolvency.  In  all  such 
cases,  until  the  call  has  been  made  and  a  right  of  action  to  collect 
the  same  has  accrued,  the  statute  does  not  begin  to  run  in  favor 
of  tiie  stockholder.  And  where  the  call  is  made  by  an  order  of 
court,  to  be  notified  and  enforced  by  its  receiver,  the  statute 
does  not  begin  to  run  until  the  date  of  the  order ;  ^  and  on  the 
other  hand,  it  does  begin  to  run  from  that  time.^ 

§  2006.  Whether  Call  by  Corporation  Puts  the  Statute  to 
Running  as  Against  Creditors. — It  would  seem  that,  except 
in  those  cases  where  the  call  is  made  on  behalf  of  creditors,  as 
stated  in  a  preceding  section,  a  call  by  the  corporation,  while  a 
going  concern,  would  not  put  the  statute  into  operation  as 
against  its  creditors;  because  this  does  not  give  the7n  a  right  of 
action  against  the  stockholders,  and  besides  they  may  have  no 
knowledge  of  the  fact  of  the  call  being  made.^ 

§  2007.  General  Power  to  Receiver  is  not  a  Call.  — Where, 
in  a  suit  by  stockholders  to  prevent  waste,  a  receiver  was  ap- 
pointed with  the  provision  that  "  if  there  shall  be  any  sums  due 
upon  the  shares  the  receiver  will  collect  the  same,  and  may 
prosecute  actions  therefor,"  it  was  held  that  this  did  not  amount 
to  a  cull  for  the  unpaid  subscriptions  so  as  to  make  the  statute  of 
limitations  begin  to  run.* 

1  Hawkins  r.  Glenn,  131  U.  S.  319;  stock  of  an  insolvent  corporation 
s.  c.  33  L.  ed.  184;  9  Sup.  Ct.  Rep.  accrues  token  a  decree  of  court  is  made 
739;  Glenn  w.  Saxton,  68  Cal.  353;  s.  c.  calling  for  such  assessments.  Van- 
9  Pac.  Rep.  420;  Great  "West.  Tel.  Co.  derwerken  v.  Glenn,  85  Va.  9;  s.  c.  6 
V.  Gray,  122  111.  630;  s.  c.  19  Am.  &  S.  E.  Rep.  806;  Glenn  v.  Foote,  36 
Eng.  Corp.  Cas.  260;  14  N.  E.  Rep.  Fed.  Rep.  824.  When  the  stock  and 
214;  11  "West.  Rep.  739;  27  Am.  L.  property  of  a  manufacturing  company 
Reg.  (N.  s.)  160;  Glenn  v.  Semple,  80  organized  under  the  New  York  act  of 
Ala.  159;  s.  c.  60  Am.  Rep.  92;  Leh-  1848  are  sequestered  through  a  re- 
man V.  Glenn,  87  Ala.  618;  s.  c.  6  ceiver,  the  statute  of  limitations 
South  Rep.  44;  Glenn  v.  Liggett,  135  begins  to  run  in  favor  of  the  stock- 
U.  S.  533;  s.  c.34  L.  ed.  262;  8  Rail.  &  holder.  Ilollingshead  v.  Woodward, 
Corp.  L.  J.  52;  10  Sup.  Ct.  Rep.  867;  107  N.  Y.  96;  s.  c.  ION.  E.  Rep.  621;  9 
Glenn  v.  Howard,  81  Ga.  383;  s.  c.  8  Cent.  Rep.  456. 

S.  E.  Rep.  636;  Semple   v.  Glenn,  91  ^  Allibone  v.  Hager,  46  Pa.  St.   48, 

Ala.  245;  s.  c.  24  Am.  St.  Rep.  894.  54. 

2  A  right  of  action  for  an  assess-  *  Glenn  v.  Macon,  32  Fed.  Rep.  7. 
mcnt  on  unpaid  subscriptions  to  the 
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§  2008.  Rule  in  Pennsylvania.  —  In  Pennsylvania,  the  statute 
does  not  in  general  begin  to  run  against  a  subscription  until  a  call  has 
been  made ;  yet  the  call  must  be  made  within  six  years,  the  period  of 
limitation  of  the  statute,  or  the  delay  be  satisfactorily  accounted  for,  or 
else  a  recovery  on  the  subscription  will  be  barred. ^  In  an  action  of 
debt  against  a  corporation  and  its  shareholders,  to  enforce  a  contract 
of  the  former  and  a  statutory  liability  of  the  latter,  the  Supreme  Court 
of  Pennsylvania  has  held  the  statute  of  limitations  to  have  no  application, 
but  upon  the  ground  that  the  statute  governing  the  corporation  de- 
clared a  continuing  liability  on  the  part  of  shareholders  "  until  the 
whole  amount  of  the  capital  stock,  as  fixed  and  limited  by  the  said 
company,  as  in  the  act  provided,  shall  have  been  paid  in,  and  a  certifi- 
cate thereof  shall  have  been  recorded."  ^  la  an  earher  case  in  the  same 
State,  —  that  of  a  scire  facias  against  stockholders,  founded  on  a  judo^- 
ment  against  the  corporation,  where  one  defense  was  the  statute  of 
limitations, — the  court  held  that  they  could  have  no  defense  except 
that  they  were  not  stockholders,  and  that  the  debt  was  for  a  loan  of 
money.3  But  this  point  was  not  specially  considered  ;  nor  can  the  case 
be  quoted  as  holding  such  a  rule  as  that  the  statute  of  limitations  would 
not  run  in  favor  of  the  stockholder  from  the  date  of  the  judgment 
against  the  corporation. 

§  2009.  Does  Not  Run  Against  Creditors  until  a  de  Facto 
Dissolution.  —  If  we  recur  to  the  doctrine  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  its  creditors,  and  that  a  portion 
of  this  capital  is  the  unijaid  balance  in  the  hands  of  shareholders, 
we  shall  see  ground  for  the  conclusion  that  the  statute  of  limita- 
tions does  not  commence  to  run  at  least  until  there  has  been 
such  a  dissolution  of  the  corporation,  in  fact,  not  necessarily  in 
law,  as  opens  the  road  of  the  creditor  to  the  stockholder.  Under 
this  theory  where  the  liability  is  for  unpaid  balances  on  stock 
subscriptions,  there  is  authority  for  the  position  that  the  statute 
does  not  begin  to  run  (if  at  all)  before  a  notorious  disbandment 

*  Pittsburgh  &c.   R.  Co.  v,  Byers,  the  statute  of  limitations  of  six  years 

32  Pa.    St.  22;  s.  c.  72  Am.  Dec.  770;  was  a  bar  to  an  action  by  the  corpora- 

McCully  V.  Pittsburgh  &c.  R,  Co.,  32  tion  therefor.     Shacltamaxon  Bank  v. 

Pa.   St.   25;  Pittsburgh  &c.  R.  Co.  v.  Disston,  4  Pa.  County  Ct.  201;  s.  c.  2 

Graham,   36  Pa.  St.  77;  s.  c.  2  Grant  Rail.  &  Corp.  L.  J.  C2. 

Cas.    (Pa.)    259.     Where  more   than  2  Allibone   v.  Hager,  46  Pa.  St.  48, 

eleven    years  elapsed  from  the  first  55. 

call  on  a  stock  sub.scription,  before  a  3  Wilson   v.    The  Stockhoklers,  43 

second  call  was  made,  it  wa.s  held  that  Pa.  St.  424. 
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of  the  company,  and  cesser  of  business,^  or,  as  has  been  said, 
until  the  corporation  ceases  to  elect  a  directory ;  ^  or  until  disso- 
lution by  a  general  assigiiment  for  creditors^  and  then  it  beo-ins 
to  run.^  The  reason  is  that  which  applies  to  statutes  of  limita- 
tions generally ;  they  do  not  begin  to  run  until  the  time  arrives 
at  which  the  suit  could  be  prosecuted,  and,  while  the  cor- 
poration continues  to  be  a  going  concern,  no  suit  can  be  prose- 
cuted by  it  against  one  of  its  shareholders  to  recover  in  respect 
of  his  stock  subscription,  until  a  call  upon  him  has  been  made 
by  the  directors  and  payment  thereof  refused. 

§  20  lO.  Where    the    Liability    is    that    of    a    Partner,    the 

liability  of  the  shareholder  and  that  of  the  company  are  co- 
ordinate; the  liability  of  each  accrues  at  the  time  of  the  maturity 
of  the  debt  or  breach  of  the  contract,  for  it  is  at  this  time  that 
the  creditor's  cause  of  action  accrues.*  Thus,  a  statute  of  Cali- 
fornia provided  as  follows:  *'  Each  stockholder  shall  be  individ- 
ually and  personally  liable  for  his  proportion  of  all  the  debts 
and  liabilities  of  the  company  contracted  or  incurred  during  the 
time  that  he  was  a  stockholder,  for  the  recovery  of  which  joint 
and  several  actions  may  be  instituted  and  prosecuted."  This 
statute,  as  we  shall  see,^  has  been  held  to  create  a  liability 
similar  to  that  of  a  partner  or  principal  debtor.  Under  it  the 
cause  of  action  against  the  stockholder  accrues  at  the  same  time 
that  it  accrues  against  the  principal  debtor  ;  and,  therefore,  the 

1  Payne  v.  Bullard,  23  Miss.  88;  once,  "  or  at  least  within  a  reasonable 
s.  c.  55  Am.  Dec.  74;  Curry  v.  Wood-  time  thereafter,"  and  the  statute  of 
ward,  53  Ala.  376.  limitations  begins  to  run  in  their  favor 

2  Payne  u.  Bullard,  23  Miss.  88;  as  against  the  trustee.  Glenn  t?.  Dor- 
s.  c.  55  Am.  Dec.  74.  sheimer,   23    Fed.  Eep.   695;  s.  c.  24 

3  McDonnell  u.  Alabama  Gold  Life  Fed.  Rep.  536.  In  Missouri,  the  cred- 
Ins.  Co.,  85  Ala.  401;  s.c.  5  South  Rep.  Itor's  action  against  the  stockholder 
120;  Harmon  v.  Page,  62  Cal.  448;  may  be  brought  at  any  time  within 
s.c.  9  Am.  Corp.  Cas.  29,  36;  Barrick  the  statutory  limit  after  the  maturity 
V.  Gifford,  47  Oh.  St.  180;  s.  c.  21  Am.  of  the  debt,  though  longer  than  that 
St.  Rep.  798.  Where  an  insolvent  cor-  period  after  the  dissolution  of  the 
poration  assigns  all  its  property,  in-  corporation.  McGinnis  v.  Kortkamp, 
eluding  unpaid    stock  subscriptions,  24  Mo.  App.  378. 

to  trustees  for  the  benefit  of  its  cred-  •*  Conklin  v.  Furman,  57  Barb.  (N. 

itors,  and  ceases  to  do  business,  the      Y.)  484. 
liability  of    stockholders  upon  their  *  Fost,  §  3077. 

subscriptions    becomes    absolute    at 
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statute  begins  to  run  from  the  date  when  the  creditor  could  have 
brought  his  suit  against  the  corporation  .^  A  similar  view,  it  will 
be  remembered,  has  been  taken  of  statutes  of  the  same  nature  in 
New  York,2  and  it  is  there  held  that  the  statute  begins  to  run  at 
the  same  time  in  favor  of  the  shareholder  as  in  favor  of  the  cor- 
poration, —  that  is,  when  the  debt  is  due,  or  the  contract  is 
broken.^ 

§    2011.  Where   the    Theory    is  that  of    Subrogation. — In 

another  State  where  the  view  has  been  taken  that  the  rights  of 
the  creditor  may  be  worked  out  on  the  theory  of  subrogation^  — 
that  is,  that  the  creditor  may  be  subrogated  to  the  rights  of  the 
corporation  against  its  defaulting  stockholder  —  yet  it  is  held 
that  the  statute  of  limitations  will  bar  his  claim  whenever  it  would 
bar  that  of  the  corporation.*  A  creditor's  statutory  cause  of 
action,  under  the  Missouri  statute,  directly  against  a  stock- 
holder of  a  dissolved  corporation,  to  the  extent  of  the  latter's 
unpaid  stock,  accrues  when  his  right  to  proceed  against  the  cor- 
poration accrues.^ 

§  2012.  Rule  in  Iowa :  Statute  Begins  to  Run  Simultane- 
ously Against  Corporation  and  Stockholder. — The  Supreme 
Court  of  Iowa  hold  that  an  action  by  a  judgment  creditor  of  a  corpo- 
ration against  one  of  its  shareholders,  to  subject  to  the  satisfaction  of 
his  judgment  the  indebtedness  of  such  shareholder  to  the  corporation  in 
respect  of  his  shares  of  stock,  must  be  brought  within  five  years  from 
the  time  when  the  cause  of  action  against  the  corporation  accrued ;  and 
that  it  is  not  sufficient  that  it  be  brought  within  five  years  from  the  time 
when  the  creditor  recovered  his  judgment  against  the  corporation.  The 
court  say:  "  "Without  determining  whether  or  not  the  creditor  of  a  cor- 
poration can  in  any  case  maintain  an  action  against  a  stockholder  with- 
out first  obtaining  judgment  against  the  corporation,  we  think  there  is 
nothing  in  the  law  making  a  stockholder  liable  to  a  creditor  in  such 
cases  which  in  any  manner  enlarges  the  operation  of  the  statute  of  lim- 

»  Davidson  v.  Rankin,  34  Cal.  503 ;  3  Lindsay  v.  Hyatt,  4  Edw.  Ch.  (N. 

Stilphen  v.    Ware,  45  Cal.    110;  Con-  Y.)  97. 

klin  V.  Furman,  48  N.  Y.  527;  afHrming  *  South  Carolina  Man.  Co.  v.  Bank, 

s.  c.  8  Abb.  Pr.   (x.  s.)  161 ;   57  Barb.  6  Rich.  Eq.  (  S.  C.)  227. 

(N.  Y.)  484.  5  McGinuis  v.  Barnes,  23  Mo.  App. 

2  Post,  §§3079,  3780.  413;  McGinnis  v.  Kortkarap,  24  Mo. 

App.  378. 
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itations,  or  affects  any  right  which  the  stockholder  has  thereunder. 
If  the  theory  of  the  plaintiff  be  correct,  it  would  be  within  the  power  of 
a  creditor  of  a  corporation  to  extend  the  statutory  law  for  a  period  which 
surely  never  was  contemplated  by  the  law-making  power.  In  the  case 
at  bar  the  action  upon  the  bonds  might  have  been  brought  at  any  time 
within  ten  j'ears  after  they  became  due.  The  issuance  of  execution, 
and  demand  for  property  to  satisfy  the  same,  could  have  been  delayed 
for  another  period  of  ten  or  possibly  twenty  years,  and  an  action 
brought  against  a  stockholder  five  years  thereafter.  It  is  not  the  policj- 
of  the  law  to  put  it  in  the  power  of  a  party  to  thus  extend  statutory 
limitations.  *  *  *  Iq  the  case  at  bar  the  plaintiff  recovered  judg- 
ment against  the  corporation  on  the  fourth  da}^  of  June,  1878.  It  took 
no  further  action  until  July  22,  1880,  when  execution  was  issued  and 
demand  made  upon  the  officers  of  the  corporation  for  property  upon 
which  a  levy  could  be  made,  and  this  action  was  not  commenced  until 
April  11,  1881.  No  cause  for  the  delay  is  shown,  and  there  can  be  no 
such  excuse,  because  it  was  within  the  power  of  the  plaintiff  to  have 
caused  execution  to  issue  at  any  time  after  June  4,  1878,  and  upon  re- 
turn thereof  an  action  could  have  been  commenced  within  five  years. 
Affirmed."! 

§  2013.  When  his  Liability  is  Secondary.  —  But  where,  as  in 
most  cases,  the  liability  of  the  shareholder  is  in  the  nature  of  a 
guaranty,  secondary  to  that  of  the  company,  the  law  exacting  as 
a  condition  precedent  that  the  creditor  shall  exhaust  his  remedy 
against  the  company  before  he  can  attack  the  shareholder, 
obviously  the  statute  does  not  begin  to  run  until  such  period  as, 
by  an  ineffectual  prosecution  of  his  claim  against  the  corporation, 
or  by  the  happening  of  some  event  which  will  excuse  farther 
proceedings  against  it,  such  as  a  dissolution  or  bankruptcy,  the 
road  is  open  for  a  direct  proceeding  against  the  stockholder.  To 
illustrate:  The  cause  of  action  against  the  stockholder,  under  a 
statute  of  Maine,  was  held  not  to  accrue  until  a  failure  by  a 
creditor  to  obtain  the  amount  of  his  judgment  from  the  corpo- 
rate property  by  a  due  course  of  proceedings  for  that  purpose. - 

1  First  Nat.  Bank  of  Garrettsville  155;  Prescott  v.  Gonser,  34  Iowa,  175, 

V.  Greene,  64  Iowa,  448;  s.  c.  17  N.  W.  and  in  Beecher  v.  Clay  Co.,  52  Iowa, 

Rep.  86.     The  court  refer  to  the  fol-  140;    s.  c.  2  N.  W.  Rep.  1037;  and  in 

lowing  decisions   where  the   statute  Hintrager     v.    Hennessy,     46     Iowa, 

received  similar  applications  in  other  600. 
situations:  Baker  v.  Johnson,  33  Iowa,  ~  Longley  v.  Little,  26  Me.  162. 

1524 


LIMITATION  OF  ACTIONS.     [3  Thomp.  Coi'p.  §  2014. 

There  are,  however,  confusing  decisions  on  this  subject.^  Thus, 
under  the  statutes  of  New  York,  just  adverted  to,  where  the 
statute  begins  to  run  at  the  same  time  in  favor  of  the  stock- 
holder and  the  corporation,  it  is  necessary,  before  suing  the 
stockholder,  for  the  creditor  to  exhaust  his  remedy  against  the 
corporation  by  judgment,  execution,  and  return  of  nulla  bona; 
although  the  action  against  him  is  not  upon  the  judgment,  but 
on  the  original  contract. ^  The  Supreme  Court  of  Vermont  has 
held  that  the  statute  of  six  years,  of  that  State,  begins  to  run 
against  a  bill  in  equity  by  a  creditor,  for  the  purpose  of  calling 
in  moneys  due  on  account  of  unpaid  stock,  from  the  time  of  the 
accrual  of  the  liability  of  the  stockholder  to  pay  such  subscrip- 
tions, and  of  the  corresponding  right  of  the  company  to  enforce 
their  collection  against  the  stockholder.^ 

§  2014.  Prescription  under  Code  of  Louisiana.  —  An  analo- 
gous rule  has  been  declared,  under  the  code  of  Louisiana,  applicable  to 
a  proceeding  by  a  creditor  against  a  shareholder,  in  the  nature  of  gar- 
nishment. The  creditor  could  not  succeed  if  more  than  ten  years  had 
elapsed  since  the  maturity  of  the  last  Installment  due  on  the  stock 
and  before  the  commencement  of  the  proceedings.  The  grounds  on 
which  the  court  proceeded  in  arriving  at  this  result  are  thus  given  in  its 
opinion,  delivered  by  Rost,  J. :  "  More  than  ten  years  had  elapsed  from 
the  maturity  of  the  last  installment  before  the  institution  of  these  pro- 
ceedings against  him.  Article  3508  of  the  Civil  Code  provides  that  all 
personal  actions,  except  those  enumerated  in  the  title  of  the  prescrip- 
tion, are  prescribed  by  ten  years  if  the  creditor  be  present,  and  by 
twenty  j'^ears  if  he  be  absent.  The  French  text  is:  '  Toutes  les  actions 
personelles  generalement  quelconques.'  The  disposition  is  as  universal 
as  language  can  make  it.  The  directors  of  the  company  had  their  choice 
either  to  consider  the  stock  as  forfeited,  on  the  non-payment  of  the 
installments  at  the  periods  fixed  by  the  charter,  or  to  sue  for  those 
installments.  They  neglected  to  act  in  the  matter.  Supposing  this 
neglect  to  have  originated  in  fraudulent  motives  on  their  part  and  that 
of  the  shareholders,  the  creditors  of  the  company  were  not  remediless ; 
they  might  have  caused  the  company  to  be  administered,  and  the  calls 
necessary  to  pay  them  to  be  made  and  enforced.  The  prescription 
which  operates  a  release  from  debt  does  not  require  that  the  debtor 

1  Post,  §  2015.  ^  Bassett  v.  St.  Albans  Hotel  Co., 

^  Merritt  v.  Reid,  10  Daly  (N.  Y.),      47  Vt.  313. 

311. 
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should  produce  any  title,  or  that  he  should  be  in  good  faith.     The 
neglect  of  the  creditor  alone  operates  the  prescription.     When  he  is 
present,  and  his  silence  has  continued  ten  years,  the  law  presumes  pay- 
ment ;  that  presumption  is  juris  et  de  jure;  and  the  statement  of  the 
garnishee  in  this  case  that,  according  to  his  recollection,  only  the  cash 
payment  of  $5  per  share  was  made,  will  not  avail  against  it.i     Good 
faith  not  being  required  for  this  class  of  prescriptions,  the  relation  which 
existed  between  the  garnishee  and  the  defendants  can  be  no  obstacle  to 
it.     It  was  formerly  maintained  by  Dunod,  and  other  civiUans,  that 
when  there  is  in  a  contract  reciprocal  and  synallagamatic  conventions, 
as  long  as  the  contract  is  executed  by  one  of  the  parties  the  other  can- 
not re°fuse  to  execute  it  on  his  part,  under  the  pretext  of  prescription, 
even  if  those  conventions  should  be  accidental.     This  was  called  the 
rule  of  correlatives.     An  attempt  was  made  to  have  it  inserted  in  the 
Napoleon  Code,  but  it  failed,  and  the  rule  forms  no  part  of  the  law  of 
prescription  either  in  France  or  with  us.     We  must  hold,  therefore,  that 
the  relations  of  parties  under  a  contract  or  a  charter  do  not  affect  the 
general  law  on  this  subject."  ^     But  the  learned  judge  goes  on  to  say 
that  where  no  period  is  fixed  for  the  payment  of  a  balance  due  on  a 
stock  subscription,  no  prescription  can  accrue  against  a  direct  action  by 
a  creditor  of  the  company.  ^    This  view  is  in  conformity  with  that  of  the 
Supreme  Court  of  Alabama,  in  a  later  case,  where  it  is  held  that  until 
a  call  is  made,  or  there  is  an  evident  disbandment  of  the  company  and 
a  relinquishment  of  business,  the  statute  will  not  begin  to  run  against  a 
creditor.^ 

§  2015.  Where  the  Liability  is  in  the  Nature  of  a  Guaranty 
of  Payment.  —  Under  a  bank  charter  of  Georgia,  providing 
that  the  individual  property  of  the  stockholders  should  be  bound 
for  the  ultimate  redemption  of  the  bills  issued  by  the  bank,  in 
proportion  to  the  number  of  shares  held  by  them  respectively,  the 
Supreme  Court  of  the  United  States  has  adopted  the  view  that 
it  was  unnecessary  first  to  exhaust  the  assets  of  the  bank  by 
leiral  proceedings  before  a  right  of  action  accrued  to  a  bill-holder 
against  a  shareholder.  The  case  was  thought  not  to  be  so  much 
like  that  of  a  guaranty  of  the  collection  of  a  debt,  where  a  pre- 
vious proceeding  against  the  principal  debtor  is  required,  as  like 

1  Citins  Civil  Code,  arts.  3494,  3406.  ^  Brown  v.  Union   Ins.  Co.,  3  La. 

2  Brown   o.  Union   Ins.  Co.,  3  La.      An.  183. 

An.  177,  182,  citing  2  Troplong,  Pre-  *  Curry  v.  Woodward,  53  Ala.  371, 

scription,    534.     See    also    Starke    v.      376. 
Burke,  9  La.  An.  341. 
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a  guaranty  of  payment,  where  resort  may  be  had  at  once  to  the 
guarantor  without  a  previous  proceeding  against  the  principal.^ 
The  court  reasoned  that  a  judgment  and  execution  unsatisfied 
are  merely  evidence  of  insolvency  and  inability  to  collect.  The 
fact  might  be  established  as  well  by  other  evidence  ;  araons:  other 
modes,  by  an  assignment  and  continued  suspension  of  business, 
or  other  notorious  indications.^  The  court,  therefore,  concluded 
that  the  liability  for  the  "  ultimate  redemption  of  the  bills,  if 
properly  enforced,  arose  when  the  bank  refused  or  ceased  to 
redeem,  and  was  notoriously  and  continuously  insolvent."  ^ 

§  2016.  In  Case  of  Liability  for  Mismanagement  or  De- 
linquency.—  Under  a  statute  providing  that  "if  any  loss  or 
deficiency  of  the  capital  stock  in  any  bank  shall  arise  from  the 
official  mismanagement  of  the  directors,  the  stockholders  at  the 
time  of  such  mismanagement  shall,  in  their  individual  capacities, 
be  liable  to  pay  the  same,"  ^  it  has  been  held  that  the  statute  be- 
gins to  run  from  the  time  of  the  happening  of  the  loss  or 
deficiency  in  respect  of  which  the  liability  is  created.  The  court, 
speaking  through  Wilde,  J.,  said;  "  It  was  then  argued  by  the 
plaintiff's  counsel  that  the  statute  did  not  begin  to  run  until  the 
plaintiff's  right  to  sue  in  equity  accrued,  which  was  not  before 
the  receivers  of  the  bank  refused  to  commence  an  action  for  their 
benefit.  But,  if  this  argument  would  hold  good,  the  plaintiffs 
might  delay  their  application  to  the  directors  of  the  bank,  or  the 
receivers,  for  any  length  of  time,  and  the  statute  would  be  inop- 
erative and  nugatory.  It  has  also  been  argued  that  the  statute 
did  not  begin  to  run  until  it  was  first  ascertained  what  would  be 
paid  by  the  assets  of  the  bank.  But  we  think  that  suits  might 
be  commenced  against  the  bank  and  against  the  stockholders  at 
the  same  time,  and  that  the  suits  might  go  on  pari  passu.  But 
there  is  another  and  a  conclusive  answer  to  both  of  these  argu- 
ments. The  demand  sought  to  be  enforced  in  this  suit  was  a 
debt  alleged  to  be  due  to  the  bank.     Whenever,  therefore,  the 

1  See    on    this    point,    Morris    v.  Doremus,  3  How.  (U.    S.)  533;    Rey- 
Wadswortli,  11  Wend.  (N.  Y.)  100;  s.  nolds  v.  Douglass,  12  Pet.  (U.  S.)  497; 
c.  17   ^yend.  (X.  Y.)  103;  2  Pars,  on  2  Am.  Ld.  Cas.  134;  post,  Ch.  59. 
Notes  &  Bills,  142,   143;   Brandt   on  s  Terry  v.   Tubman,  92  U.  S.    156, 
Suretysliip,  §§  1G9,  170.  opinion  by  Mr.  Justice  Hunt. 

2  See  on    this    point,    Camden    v.  ■*  Rev.  Stat.  Mass.  1836,  ch.  36,  §  30. 
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bank  became  insolvent  by  the  loss  of  its  capital  stock,  an  action 
accrued  to  the  bank,  according  to  the  construction  of  the  30th 
section,  which  is  contended  for  by  the  plaintiff's  counsel,  to  re- 
cover a  sum  from  the  stockholders,  respectively,  equal  to  each 
one's  share  of  the  stock.  The  statute,  therefore,  began  to  run, 
in  strictness,  immediately  on  the  loss  of  the  capital  stock,  and 
certainly  when  the  bank  stopped  payment ;  and  after  the  lapse 
of  six  years  from  that  time  the  debt  was  barred,  and  as  effect- 
ually as  though  it  had  been  actually  paid.  So,  also  if  after  the 
insolvency  of  the  bank  the  stockholders  became  directly  liable 
to  the  creditors,  the  plaintiff's  right  of  action  accrued  immediately 
upon  the  loss  of  the  whole  capital  stock,  and  the  statute  of  lim- 
itations is  a  bar  to  the  plaintiff's  demand  in  any  form  of  action."  ^ 

§   2017.  In  Favor  of  One  wbo  lias  Transferred  his  Shares. — 

Suppose  the  governing  statute  or  constitution  of  a  company 
makes  a  retiring  shareholder  liable  for  his  proportion  of  the 
losses  of  the  company  incurred  up  to  the  time  of  his  ceasing  to 
be  a  shareholder,  when  does  the  statute  of  limitations  begin  to 
run  in  his  favor?  At  the  time  when  the  company  became  liable 
to  pay  the  debt,  or  at  the  time  when  he  ceased  to  be  a  member? 
An  English  vice-chancellor  has  held  that  the  statute  begins  to 
run  from  the  time  when  he  transferred  his  shares,  in  respect  of 
any  loss  of  the  company  accruing  prior  to  that  time,  although 
the  amount  of  the  liability  may  not  have  been  ascertained  until 
long  afterwards.^ 

§  2018.  In  Case  of  Renewals. —  The  discounting  of  a  new 
note  and  the   application  of  the  proceeds  realized  from  it  to  the 

1  Baker  v.  Atlas  Bank,  9  Mete,  debts  were  contracted  by  the  com- 
(Mass.)  182,  197.  pany;  hence  calls  on  him  made  in  1862 

2  Helby's  Case,  L.  R.  2  Eq.  167.  It  and  18C3,  under  the  authority  of  a 
was  held  by  the  House  of  Lords,  in  winding-up  order,  to  pay  money  in 
1866,  reversing  Lord  Chancellor  West-  respect  of  those  debts,  did  not  them- 
bury  (33  L.  J.  (Bank.)  26),  tliat  liability  selves  constitute  "  a  debt  contracted 
to  debts  of  a  joint-stock  company,  after  the  passing  of  the  act,  1861,"  but 
incurred  in  1 849,  by  a  person  then  be-  amounted  merely  to  an  enforcement  of 
coming  a  shareholder  of  the  company  the  liability  incurred  when  he  became 
and  signing  the  deed  of  settlement,  a  shareholder.  Williams  v.  Harding, 
which  expressly  created  that  liability,  L.  R.  i  H.  L.  9. 

made  him  a  debtor  at  the  moment  the 
1.^28 
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payment  of  a  former  note  extinguishes  the  old  debt  and  creates 
a  new  one.  Such  a  transaction  is  not  a  mere  chanore  of  securi- 
ties, —  the  taking  of  a  new  note  in  tlie  place  of  the  old  one,  — 
but  a  discount  and  a  payment  of  money  upon  the  strength  of  the 
new  security,  by  means  of  which  the  old  obligation  is  discharged, 
given  up,  and  surrendered,  so  as  to  render  it  ineffective,  for  any 
purpose.  Under  such  circumstances,  the  contract  does  not  relate 
back  to  the  time  when  the  first  note  was  discounted;  but,  the 
old  one  having  been  paid  and  taken  up,  the  debt  will  be  deemed 
to  have  been  contracted  when  the  new  note  was  given.  If  these 
premises  are  correct,  it  follows  that  if  a  debt  thus  contracted  by 
a  manufacturing  corporation  by  the  giving  of  a  new  note  is 
payable  within  one  year  after  the  date  of  such  new  note,  and  a 
suit  is  brought  on  the  note  against  the  company  within  one  year 
after  the  same  becomes  due,  the  stockholders  are  personally 
liable. 1  The  contrary  has,  however,  been  held  by  the  New  York 
Court  of  Appeals,  construing  a  statute  of  that  State  relating  to 
manufacturing  corporations.^  That  court  reasoned  that  the 
taking,  by  a  creditor  of  his  debtor's  note  for  an  existing  indebt- 
edness, does  not  merge  or  extinguish  the  indebtedness,  but  that 
the  note  is  merely  evidence  of  it,  and  its  operation  is  only  to 
extend  the  time  of  payment.^  The  court,  therefore,  held  that 
the  provision  of  the  statute  that  no  stockholder  shall  be  person- 
ally liable  for  a  debt  of  such  a  corporation  unless  a  suit  for  the 
collection  of  it  shall  be  brought  against  it  within  one  year  after 
it  became  due,  requires  that  the  suit  against  the  stockholder,  to 
charge  him  with  the  debt  of  the  corporation  evidenced  by  a  note 
which  has  been  thus  renewed,  must  be  brought  within  one  year 
after  the  first  note  fell  due.  The  court,  speakingthrough  Folger, 
J.,  reason  thus  upon  the  question  of  the  effect  of  the  renewals: 
*'  It  is  claimed,  that  the  raising  of  money  on  the  second  or  later 
note,  and  using  it  to  take  up  the  first  or  former  one,  is  a  pay- 

1  Fisher  W.Marvin,  47  Barb.  (N.Y.)  55  N.  Y.  655;  s.  c.  14   Am,    Rep.  342; 

159.  afE'g  s.  c.  3  Jones  &  Sp.  309 ;  Boughton 

^  N.  Y.  Laws,  1848,  ch.  40,  §  24.  v.  Otis,  21   N.  Y.  2(J1,   2G5;    Jones  v. 

3  The  court  cite  the  following  cases,  Barlow,  62  Id.  202.     See  also  National 

as  affirming,    more    or  less  directly,  Bank  u.  Bigler,  83  N.  Y.  59;  City  Nat. 

this  principle:  Garrison  v.  Howe,  17  Bank  f.  Phelps,  86 /d.  491. 
N.   Y.  458,  465;  Doming   v,  Puleston, 
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ment  of  it.  If  there  had  been  the  discharge  of  the  plaintiff  from 
further  liability  by  reason  of  its  indorsement  of  the  first  note, 
or  if  by  the  transaction  it  had  obtained  a  claim  against  another 
party,  there  would  be  ruore  plausibility  in  the  position.  In 
fact,  the  plaintiff  never  gets  by  the  operations  with  the  succes- 
sive notes,  any  satisfaction  of  its  original  claim.  It  has  got 
discounted  the  note  of  its  debtor,  but  it  is  liable  to  pay  it  when 
due  if  the  debtor  does  not  pay.  It  does  pay  it  when  due,  by  the 
avails  of  another  like  discounting.  It  has  the  use  of  money,  by 
using  its  credit  and  incurring  liability.  It  has  never  yet  received 
compensation  for  the  property  it  sold.  The  cases  cited  to  the 
contrary,  are  where  notes  with  other  parties  have  been  discounted, 
and  the  avails  applied  to  the  payment  of  notes  with  different 
names  upon  them.^  The  bank,  indeed,  which  discounted  the 
first  or  anv  other  note,  could  have  held  it  as  a  new  liabil- 
ity, and  enforced  it,  irrespective  of  the  original  indebted- 
ness. It  is  enough  to  say  that  it  did  not.  It  looked  to 
the  plaintiff  for  the  money  to  take  up  the  discounted  note. 
The  plaintiff  paid  it,  and  received  back  again  the  unre- 
deemed promise  of  the  primary  debtor.  Indeed,  the  fallacy 
that  runs  through  the  whole  argument  is,  that  a  promise  to  pay 
is  payment,  because  it  is  put  in  writing  in  the  form  of  a  promis- 
sory note  instead  of  being  oral,  and  the  note  used  as  a  means  of 
borrowiuo-  money.  Until  the  promise  is  in  fact  redeemed,  there 
is  no  payment.  Until  payment,  there  is  no  satisfaction  of  the 
indebtedness  for  the  goods  sold."  ^  The  decisi(m  does  not  seem 
to  be  tenable  upon  any  intelligent  theory.  However  the  question 
of  the  effect  of  a  renewal  may  stand  with  reference  to  other 
questions,  such  as  preserving  existing  securities,  the  defense  of 
usury,  or  the  like, —  so  far  as  the  statute  of  limitations  is  con- 
cerned, every  renewal  is  a  new  promise,  especially  where  a 
previous  written  contract  is  surrendered  and  a  new  one  substitu- 
ted in  its  place.  If  this  theory  is  correct,  whenever  debtor  and 
creditor  meet  and  renew  a  note,  they  shorten  the  period  of  lim- 
itation, which  runs    from  the  maturity  of  the  first  note;  and  if 

IBank    of   Salina   v.    Babcock,  21  Corp  Cas.  379,  n. ;  re-affirmed  in  Hard- 
Wend.  501.  mun  v.  Sage,   124  N.  Y.  25;  s.   c.  35 

2  Jagger  Iron  Co.  v.  Walker,  76  N.  N.  Y.  St.  Rep.  54;  26  N.  E.  Rep.  230; 

T.    521,    525-6;  s.  c.  19  Am.  &  Eng.  affirming  47  Hun  (N.  Y),  230. 
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they  renew  it  often  enough,  they  bar  it  by  limitation  by  their 
concurrent  act,  although  their  purpose  is  to  keep  it  alive.  So, 
under  this  theory,  if  a  bank  accommodate.'?  a  manufacturing 
corporation,  so  far  as  to  grant  extensions  of  its  notes  to  the 
extent  of  more  than  a  year  after  the  maturity  of  the  first  one,  it 
accommodates  the  debt  out  of  existence,  so  far  as  any  recourse 
upon  the  stockholders  is  concerned.  And  yet,  as  elsewhere  seen, 
the  theory  of  the  courts  of  that  State  is  that  the  stockholders 
under  that  statute  are  liable  as  partners.  The  artificial  body 
called  the  corporation  is  merely  their  shadow  or  re[)resentative. 
They  are  the  substantial  debtors.  They  are  the  ones  who  are 
obliged  by  the  accommodation;  and  by  obliging  thein  and  taking 
a  new  promise  from  their  alter  ego  the  C()r[)oration,  the  bankde- 
stroj's  the  obligation  as  a  debt  against  them,  as  much  as  though 
they  were  meresureties  not  consenting  to  an  extension.  So,  inCal- 
if(;rnia,  where  renewal  notes  are  given  by  a  corporation,  the  statute 
of  limittitioiis  begins  to  run  in  favor  of  the  stockholders  from  the 
maturity  of  the  first  notes,  and  an  action  against  the  stockholdersis 
bari'ed  in  three  years  from  the  time  the  first  notes  matured  under 
a  statute  ^  which  prescribes  that  actions  against  the  stockhold- 
ers of  a  corporation  must  be  brought  within  three  years  after  the 
discovery  of  the  facts  on  which  the  liability  was  created. ^ 

§  2019.  In  Case  of  Bank  Bills  and  Bank  Debts. — It  is  well 
settled  that  statutes  of  limitation  have  no  application  to  hank-bills, 
circulating  as  money .^  The  reason  of  the  rule,  as  stated  by  Lord 
Mansfield,  and  often  reiterated,  is  "  that  these  notes  are  not  like 
bills  of  exchange,  mere  securities  or  documents  for  debts,  nor  are 
they  so  esteemed;  hut  are  treated  as  money  in  the  ordinary 
course  and  transactions  of  business,  by  the  general  consent  of 
mankind."  *  Moreover,  their  date  is  no  evidence  of  the  time 
when  they  were  issued,  since  they  are  being  continually  returned 
to  the  bank  and  re-issued  by  it.^  So  long  as  they  continue  to  cir- 
culate as  money,  it  would  be,  therefore,  impossible  to  fix  upon  a 

1  Cal.  Code  Civ.  Proc,  §§338,  sabd.  Georgia,  13  Ga.  287;  Bethune  v. 
1,359.  Dougherty,  30    Ga.    770;  Kimbro    v. 

2  Hyman  v.  Coleman,  82  Cal.  650;       Bank  of  Fulton,  49  Ga.  419. 

s.  c.  23  Pac.  Rep.  G2.  *  Miller  v.  Eace,  1  Burr.  457. 

3  Miller  v.  Race,  1  Burr.  457;  s  Hepburn  r.  Commissioners,  4  La. 
Dougherty     r.     Western      Bank      of      An.  87. 
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time  for  the  statute  to  begin  to  run.^  But  if  the  notes  have  ceased 
to  circulate  as  currency,  have  ceased  to  be  taken  in  and  received 
by  the  bank,  and  have  ceased  to  be  considered  as  money  in  the 
ordinary  sense  of  that  term,  then  the  reason  for  the  rule  ceases, 
and  with  it  the  rule  itself.  They  no  longer  have  a  distinctive 
character,  as  compared  with  other  contracts,  such  as  exempts 
them  from  the  operation  of  statutes  of  limitation. 2  Applying 
this  doctrine,  the  Supreme  Court  of  the  United  States  has  held, 
under  a  Georgia  bank  charter  which  provided  that  the  individual 
property  of  the  stockholders  should  be  bound  for  the  ultimate 
redemption  of  the  bills,  in  proportion  to  the  number  of  the 
shares  held  by  them  respectively,  that  the  liability  of  the  stock- 
holders commenced,  not  w^hen  the  assets  of  the  bank  had  been 
administered  under  an  assignment  law,  nor  after  demand  of  pay- 
ment of  the  particular  bills  and  refusal,  but  when  the  bank  re- 
fused or  ceased  to  redeem  its  circulation  generally,  and  was 
notoriously  and  continuously  insolvent.^  In  the  case  of  ordi- 
nary debts  of  insolvent  banks  in  North  Carolina,  the  statute 
runs  against  the  right  to  enforce,  by  action,  the  personal  lia- 
bility of  stockholders  from  the  time  of  the  suspension  of  specie 

1  Dougherty  v.  Western  Bank  of  exercise  a  necessary  diligence  by 
Georgia,  13  Ga.  287,  299;  Kimbro  v.  suing  witliin  time?  Nor  has  it  an  end 
Bank  of  Fulton,  49  Ga.  419,  421.  of  life,  because  it  is  never  overdue. 
''How,"  said  Nesbit,  J.,  in  the  former  If,  as  Judge  Story  says,  it  is  never 
case,  "  can  a  limitation  be  applied  to  overdue  no  matter  when  issued  or  how 
that  which,  without  much  perversion  often  re-issued,  but  is  always  an  im- 
of  truth,  may  be  said  to  be  like  Mel-  mature  representative  of  a  legal  tender, 
chisedec,  —  without  beginning  of  days  when  shall  the  statute  commence  to 
or  end  of  life?  It  has  no  beginning  on  run?  Shall  it  be  said,  from  the  time 
its  face,  for  its  date  is  no  evidence  of  of  a  demand  and  refusal  to  redeem? 
the  time  when  it  was  issued.  It  may  If  so,  then  an  insolvent  bank,  by  which 
bear  date  to-day  and  may  be  issued  I  mean  a  bank  which  is  unable  to  re- 
to-morrow,  or  nest  year ;  or  it  may  be  deem  its  bills,  is  upon  a  better  footing 
issued  to-day  and  returned  to-mor-  than  one  whose  credit  isgood,  —  that 
row,  and  re-issued  the  next  day.  Or  is  to  say,  the  former  is  protected  by 
it  may  not  be  issued  at  all  until  the  statute,  and  the  latter  is  not." 
after  it  is  barred  by  time,  commenc-  Dougherty  v.  Western  Bank  of 
ing  to  run  from  its  date.  If  it  could  Georgia,  13  Ga.  287,  299. 
bebarredat  all  it  would  seem  that  the  2  i^imbro  v.  Bank  of  Fulton,  49 
starting-point  of  the  statute  ought  to  Ga.  419;  Terry  v.  Tubman,  92  U.  S. 
be  the  time  of  its  issue.  And  how  156. 
shall  the   world  so  know  that  as  to  "■  Terry  v.  Tubman,  92  U.  S.  156. 
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payments  by  the  bank.^  In  California,  the  right  of  action 
against  a  commercial  bank  and  its  stockholders  accrues  when  the 
bank  stops  payment.  The  statute  then  begins  to  run  against 
both. 2 

§  2020.  Effect  of  tlie  Lien  of  the  Corporation  on  the 
Debtor's  Shares.  —  According  to  a  decision  in  Louisiana,  the 
stock  of  ail  incorporated  bank  issued  in  the  name  of  a  subscriber 
who  is  indebted  to  the  bank  by  note,  under  a  previous  by-law 
entitling  the  bank  to  a  lien  on  stock  for  notes  of  the  owner,  and 
retained  by  the  bank,  is  deemed  to  be  held  in  pledge  for  the 
note,  equally  as  if  the  debtor  had  delivered  it  in  pledge.  This 
pledge  will  prevent  the  running  of  the  statute  of  limitations  upon 
the  note.  And  one  who  may  acquire  a  subsequent  lien  on  or 
interest  in  the  stock  has  no  better  right  than  the  debtor  to  raise 
the  objection  that  the  time  for  suing  the  note  is  barred,  and  the 
prior  lien  of  the  bank  thereby  extinguished.  The  pledge  to  the 
bank  preserves  their  right  of  action.^ 

§  2021.  Fraudulent  Concealments  of  the  Cause  of  Action. — 

A  fraudulent  concealment  of  the  cause  of  action  will  take 
a  case  out  of  the  statute  of  limitations.*  On  this  piinciple, 
where  the  general  banking  law  of  Connecticut  imposed  upon  the 
stockholders  of  banks  which  should  be  organized  under  it,  an 
individual  liability  to  double  the  amount  of  their  stock,  while 
they  continued  stockholders,  and  one  year  thereafter,  and  P.,  a 
creditor  of  the  bank,  made  demand  of  S.,  a  stockholder  for  the 
payment  of  his  debt,  the  bank  being  insolvent,  and  S.  requested 
delay,  promising  not  to  transfer,  but  did  secretly  and  fraudu- 
lently transfer  it,  —  it  was  held,  in  a  suit  commenced  more  than 
one  year  after  such  transfer,  that  the  statute  was  inoperative 
against  P.^  But  a  mere  non-user  of  all  corporate  powers  is  not 
a  concealment  of  the  cause  of  action  such  as  suspends  the  run- 
ning of  the  statute  of  limitations.® 


'o 


1  Long  V.  Yanceyville  Bank,  90  N.  ■*  Bailey  v.  Glover,  21  Wall.  (U.  S.) 
C.   405.  342,  348;  note,  GO  Am.  Dec  511. 

2  Mitchell  V,  Beckman,  64  Cal.  117.  ^  Paine  u.  Stewart,  33  Conn.  516. 

3  West  Baton  Rouge  v.   Duralde,  ^  Fort  Scott  r.  Scholenberg,  22  Kan. 
22  La.   Au.   107.     Compare   Paine  v.  648. 

Stewart,  33  Conn.  516. 
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§  2022.  In  Favor  of  Corporation  Where  it  lias  Forfeited 
tbe  Shares  of  a  Member.. —  Where  a  corporation  forfeits  the 
stock  of  a  shareholder  for  failure  to  pay  assessments,  and  the 
shareholder  proceeds  against  the  company  by  mandamus  to 
compel  it  to  issue  to  him  certificates  for  his  shares,  the  statute 
of  limitations  does  not  begin  to  run  in  favor  of  the  company 
until  the  day  when  they  declare  the  forfeiture.  Piior  to  this 
time,  a  trust  relation  is  deemed  to  have  existed  between  the 
shareholder  and  the  company,  which  prevented  the  running  of 
the  statute.^ 

§  2023.  In  Favor  of  Executors  and  Administrators.-— Where 

a  stockholder  dies  and  his  estate  passes  into  the  hands  of  an  exec- 
utor or  administrator,  short  statutes  of  limitation,  which  exist  in 
all  American  jurisdictions,  prescribing  the  period  within  which 
demands  must  be  presented  against  estates  of  deceased  persons, 
and  enacting  that  demands  not  so  presented  shall  be  forever 
barred, —  will  often  intervene  to  cut  off  the  remedy  of  the 
creditor  unless  prompt  action  is  taken.  Such  a  statute  of  limit- 
ation, in  the  Probate  Court  of  California,  barred  the  demand  of 
a  creditor  of  a  corporation,  against  the  estate  of  a  deceased 
stockholder,  in  ten  months  after  the  publication  of  the  grant  of 
letters  testamentary,  where  the  cause  of  action  had  accrued 
against  the  testator  in  his  life-time. ^  By  the  probate  law  of 
Missouri,  this  period  of  limitation  is  fixed  at  two  years;  and  if 
the  corporation  is  dissolved  it  begins  to  run  from  the  date  of 
publication  of  notice  of  the  grant  of  letters.  The  theory  is  that 
*'  the  claim  of  the  creditors  of  a  dissolved  corporation  against 
its  stockholders,  for  unpaid  stock,  passes,  by  the  fact  of  the  dis- 
solution of  the  corporation  from  a  secondary  to  a  primary 
liability ;  so  that,  if  the  corporation  is  dissolved  when  the  publi- 
cation of  the  grant  of  letters  is  made,  the  statute  immediately 
begins  to  run."  ^  And  where  the  corporation  became  dissolved 
pending  the  administration  of  the  estate  of  the  deceased  stock- 
holder, and  no    call    had    ever   been    made  against    him    or  his 

1  Rice  V.  Pacific  Railroad,  65  Mo.      565;   s.  c.  afE'd,  93  Mo.  197;  6  S.  E. 
146.  Rep.  54;  11  West.  Rep.  906.     Compare 

2  Davidson  v.  Rankin,  34  Cal.  503.      Ambs  v.   Caspar!,    13   Mo.  App.   587; 
•'  Garesche  v.  Lewis,  15  Mo.  App.      Spaiilding  v.  Suss,  4  Mo.  App.  541. 
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executor  for  what  remained  unpaid  in  respect  of  his  shares,  — 
it  was  held  that  au  action  could  not  be  maintained  by  a  creditor 
of  the  corporation  against  the  executor  of  the  deceased  share- 
holder after  the  final  settlement  of  the  decedent's  estate.^ 

§    2024.  From  Date   of    Judgment  against  Corporation. — 

Under  other  statutes  in  force,  the  statute  of  limitations  does  not 
begin  to  run  against  an  action  to  enforce  against  a  stockholder 
the  payment  of  a  judgment  obtained  against  the  corporation, 
until  the  entry  of  judgment,  in  the  absence  of  a  call  made 
by  the  corporation  on  the  stockholder,  or  some  other  definite 
act  which  puts  him  in  au  adverse  position  toward  the  corporation 
and  hence  sets  the  statute  in  motion. - 

§  2025.  In  Special  Cases. —  The  statute  of  Nebraska, ^  which 
makes  stockholders  in  a  corporation  liable  for  debts  contracted  by  the 
corporation  while  its  otRcers  are  in  default  in  publishing  an  annual 
notice  stating  "  the  amount  of  all  the  existing  debts  of  the  corpora- 
tion," does  not  impose  a  penalty,  its  purpose  being  to  secure  the 
rights  of  creditors,  and  au  action  to  recover  such  debts  is  not  barred 
in  one  year,  under  Code  Civ.  Proc.  Neb.,  §  13,  limiting  actions  to 
recover  penalties  for  forfeitures.^  -  -  -  -  A*  statute  under  which 
a  corporation  was  formed,  provided  that  the  capital  stock  should  be 
paid  in,  in  two  years,  or  the  corporation  be  dissolved.  F.  subscribed 
for  stock,  agreeing  to  pay  in  weekly  installments,  the  payments  to  cover 
a  period  of  more  than  two  years.  In  an  action  against  him  to  recover 
unpaid  installments,  which  action  would  be  barred  by  the  statute  of 
hmitations  if  it  could  be  considered  that  the  statute  began  to  run  at  the 
expiration  of  two  years  after  the  formation  of  the  corporation,  it  was 
held  that  the  statute  did  not  run  from  that  time,  and  that  the  action  was 
not  barred.^  -  _  _  _  Under  a  statute  providing  that  no  suit  shall 
be  brought  against  stockholders  for  a  corporate  debt  until  execution 
has  been  returned  unsatisfied  upon  the  property  of  the  corporation, 
the  time  of  accruing  of  the  cause  of  action,  and  the  time  when  the  statute 
of  limitations  begins  to  run,  is  the  return  of  the  execution  at  the  end 

i  Larkin    v.   Willi,    12    Mo.    App.  also  Manning  v.  Hayden,  5  Sawy.  (U. 

135.  S.)  379. 

2  Powell  t;.  Oregonlan  R.  Co  ,  38  Fed.  3  31  Comp.  Stat.  Neb.    c.  16,  §  136. 

Rep.  187;    s.  c.   Powell  v.   Oregonian  <  Howell  v.  Roberts,  29  Neb.  483; 

R.  Co.,  13  Sawy.  (U.    S.)  535;  3  L.  R.  s.c.  45  N.  W.  Rep.  923. 
A.  201;  6  Rail.  &  Corp.  L.  J.  28.     See  «  Frank  v.  Morrison,  55  Md.  300. 
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of  the  sixty  days  allowed  the  sheriff  for  making  such  return,  or  in  case 
he  fails  to  make  it,  on  the  lapse  of  a  reasonable  time  for  proceedings 
by  the  creditor  to  procure  the  return.  ^ 


Article  III.     Questions  Under  Special  Statutes. 

Section  Section 

2028.  Limitation    as     to    time  when      2031.  Statute    of    Maine    as    to    past 

suit  shall  be  brought  against  members. 

corporation.  2032.  Statute  of  Maine  of  sis  months. 

2029.  Continued.  2033.  Statute  of  New  York  touching 

2030.  Continued.  demands  of  purely  equitable 

cognizance. 

§  2028.  Limitation  as  to  Time  when  Suit  shall  be  Brought 
against  Corporation.  —  If  a  creditor  could  delay  suing  the  cor- 
poration until  the  period  of  the  statute  of  limitations  relating  to 
his  demand  liud  nearly  run,  and  could  then,  perhaps  after  a 
tedious  litigation  against  the  corporation,  secure  a  judgment  in 
consequence  of  which  he  would  be  entitled  to  a  new  lease  of 
time  as  against  the  shareholders,  in  effect  subjecting  them  to  the 
operation  of  a  double  statute  of  limitations,  the  inconveniences 
which  would  arise  in  some  instances  would  be  great.  With  the 
view,  it  seems,  of  obviating  this,  the  legislatures  of  several 
States  have  enacted  statutes  like  the  following:  *'No  stock- 
holder shall  be  personally  liable  for  the  payment  of  any  debt 
contracted  by  any  company  *  *  *  which  is  not  to  be 
paid  within  one  year  from  the  time  the  debt  is  contracted,  nor 
(unless  a  suit  for  such  debt  shall  be  brought  against  such  com- 
pany) within  one  year  after  the  debt  shall  become  due."  ^  By 
analo^-y  to  the  rule  which  obtains  in  the  interpretation  of  the 
statute  of  frauds,'  this  statute  has  been  held  not  to  apply  to  a 
demand  which  may  accrue  at  any  time,  and  which,  therefore, 
may  be  enforced  within  one  year,  —  such  as  a  claim  for  a  breach 
of  warranty  of  title  in  a  sale  of  chattels.*  But  it  has  been  held 
that  a  contract  by  a  corporation  to  indemnify  an  agent  for  pur- 

1  Mills  V.  Hicks,  44  N.  Y.  Super.  527.  -  See  Foster  v.  McO'Blenis,  18  Mo. 

2  1  Wag.  Stat.  Mo.  336,  §  13;  R.  S.       88. 

1879,  §  939;  1889,  §  2781.  *  Dryden  v.  Kellogg,  2  Mo.  App.  87. 

1536 


LIMITATION  OF  ACTIONS.     [2  Thomp.  Corp.  §  2029. 

chasing  certain  real  estate  for  it  was  a  contract  not  to  be  per- 
formed within  one  year  from  the  time  the  debt  was  contracted, 
and  within  the  statute  ;  and  therefore  stockholders  could  not  be 
charged  in  consequence  of  it.^  A  similar  statute  in  New  York 
has  been  held  to  apply  to  a  debt  due  upon  a  contract  of  hiring  at 
a  stilted  sum  per  year,  payable  in  monthly  or  quarterly  install- 
ments, where  the  period  of  service  was  iudefinite  and  could  be 
terminated  by  either  party  at  pleasure.  The  most  that  the 
defendant  could  claim  in  such  a  case  was  that  the  statute  com- 
menced to  run  from  the  expiration  of  each  year.  If,  therefore, 
any  of  the  wages  which  constituted  the  cause  of  action  fell  due 
on  the  31st  of  December  of  a  given  j^ear,  and  suit  was  not 
brought  within  a  year  thereafter,  they  would  be  barred  by  the 
statute  ;  but  the  statute  would  not  apply  to  such  installments  as 
fell  due  within  a  year  prior  to  the  commencement  of  the  action. - 

§  2029.  Continued.  —  It  is  not  necessary,  in  the  view  of  the 
Missouri  courts,  in  order  to  obviate  the  bar  of  this  statute,  to 
bring  suit  against  the  corporation  on  the  demand  within  one  year 
after  it  became  due,  where  the  bankviq^tcy  or  dissolution  of  the 
corporation  renders  such  a  suit  a  vain  proceeding;^  but  the  Su- 
preme Court  of  Illinois  has  taken  the  opposite  view,^  and,  it 
seems,  upon  reasons  which  are  not  without  support  in  the 
authorities;  for  it  is  a  familiar  rule  in  the  administration  of 
statutes  of  limitation  that,  unless  the  legislature  has  made  a 
given  exception  to  such  a  statute,  the  courts  cannot  make  it.^ 
The  Missouri  statute  above  quoted  has  been  held  to  apply  so  as 
to  bar  the  summary  remedy  by  tnotion,  given  by  another  statute 
even  as  respects  unpaid  subscriptions,  unless  the  creditor  brou"^ht 
his  suit  against  the  company  on  which  his  judgment  was  obtained 
within  one  year  after  the  debt  became  due  ;  but  whether  the 
creditor  might   not  have  a  remedy  in  equity  against  a  stock- 

»  Cos  V.  Gould,  4  Blatchf.  (U.  S.)  <  Tarbell  v.  Page,  24    El.    46.      It 

341.  was  here  held  that  the  fact  that  the 

2  Hovey  v.  Ten  Broeck,  3  Rob.  (N.  company  was  insolvent  did  not  excuse 
Y.)  316.  the  bringing  of  suit  against  it  within 

3  Hovey  v.  Ten  Broeck,  3  Rob.  (N.  the  year. 

Y.)316;    State  Savings  Assn.  v.  Kel-  s  See  Ang.  on  Lira.  (6th  ed.),   §§ 

logg,  52  Mo.  583;  Dryden  v.  Kellogg,      23,  29,  485,  487,  488,  and  authorities 
2  Mo.  App.  87.  there  cited. 
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holder  to  enforce  payment  of  his  stock,  to  which  the  statute 
would  not  be  applicable,  the  court  left  undetermined. ^  Where 
the  plaintiff  brought  suit  against  the  corporation,  on  the  debt,  in 
one  of  the  courts  of  the  State  within  a  year,  and  took  a  nonsuit^ 
and  within  a  year  thereafter,  but  more  than  a  year  after  his  debt 
fell  due,  brought  a  new  suit  in  the  Federal  court  and  recovered 
judgment,  it  was  held  that  he  was  barred,  by  lapse  of  time,  of 
the  right  to  enforce  a  summary  personal  liability  on  the  part  of 
stockholders. ■'' 

§  2030.  Continued. —  The  peculiarity  of  these  statutes  seems 
to  be  that  altliough  the  plaintiff' s  demand  may  have  been  reduced 
lo  judgment  against  the  corporation,  yet  this  judgment  will  not 
entitle  him  to  proceed  against  the  stockholder  unless  the  suit  up- 
on which  it  was  founded  was  commenced  within  a  year  from  the 
time  the  debt  of  the  corporation  to  him  fell  due.^  The  condition 
precedent,  it  will  be  seen,  does  not  necessarily  require  that  suit 
against  the  corporation  should  have  proceeded  to  judgment. 
It  is  the  bringing  of  the  suit  against  the  corporation  within  the 
period  named  that  gives  the  creditor  the  right  to  proceed  against 
the  stockholder.  This  being  a  material  fact,  essential  to  his  re- 
coverv,  he  must,  in  a  suit  against  a  stockholder,  aver  its  perform- 
ance, in  his  declaration  or  petition,  or  it  will  be  obnoxious  to  a 
demurrer.*  If,  as  the  Missouri  courts  hold,^  and  the  Illinois 
court,  in  one  particular,  denies,^  circumstances  may  intervene 
which  will  excuse  the  bringing  of  suit  against  the  corporation, 
by  a  parity  of  reasoning  it  would  seem  necessary  to  aver  the  ex- 
istence of  such  circumstances,  in  order  to  excuse  the  bringing  of 
suit.  Such  a  statute  has,  however,  iu  New  York  been  construed 
as  requiring  the  recovery  of  a  judgment  and  the  return  of  execu- 
tion unsatisfied  in  the  suit  thus  brought  against  the  corporation 
by  the  creditor.  Hence,  as  there  held,  in  an  action  against  stock- 
holders the  complaint  must  allege  judgment  against  the  corpora- 
tion unsatisfied;  it  is  not  sufficient  to  allege,  in  accordance  with 

1  Haskins     v.     Harding,     2  Dill.           &  State  Savings  Assn.  •;;.  Kellogg,  52 

(U.  S.)  99,  106.  Mo.   583;    Dryden  v.  Kellogg,  2   Mo. 

a  Ibid.  App.  87,  95. 

3  Haskins     v.     Harding,    2  Dill.           «  Tarbell  v.  Page,    24   111.   47.     So 

(U.  S.)  99.  held  in  Birmingham  National  Bank  v, 

*  Tarbell  v.  Page,  24  111,  47.  Mosser,  14  Hun  (N.  Y.),  605. 
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the  terms  of  the  statute,  that  a  suit  for  the  collection  of  the  debt 
was  brought  against  the  company  within  one  year  after  the  debt 
became  due.^ 

§  2031.  Statute  of  Maine  as  to  Past  Members.  —  It  remains 
to  consider  briefly  the  construction  placed  upon  certain  special 
statutes  of  limitation  relating  to  this  subject.  A  statute  of 
Maine,  after  declaring  the  liability  of  shai'eholders  to  the  cred- 
itors of  the  corporation,  continues  :  "  And  such  liability  shall 
continue,  notwithstanding  any  subsequent  transfer  of  such  stock, 
for  the  term  of  one  year  after  the  record  of  the  transfer  thereof 
on  the  books  of  the  corporation,  and  for  the  term  of  six  months 
after  judgment  recovered  against  such  corporation  in  any  suit 
commenced  within  the  year  aforesaid."  ^  The  object  of  the  legis- 
lature, in  passing  this  statute,  was  to  check  the  abuse  of  solvent 
shareholders  escaping  liability  by  transferring  their  shares  when 
they  discovered  that  the  corporation  was  in  extremis.  It  was 
founded  in  the  same  policy  as  the  similar  provision  of  the  English 
Companies  Act,  1862,  not  here  considered.^  It  was  not,  there- 
fore, construed  as  a  general  statute  of  limitation,  nor  did  it  refer 
to  a  stockholder  who  had  never  parted  with  his  stock,  but  only 
to  those  whose  stock  had  been  transferred,  and  the  transfer  re- 
corded; *  nor  was  the  nature  of  this  limitation  changed  by  the 
statute  of  1844,  chapter  109. ^ 

§  2032.  Statute  of  Maine  of  Six  Months. — Under  the 
Revised  Statutes  of  Maine''  it  is  provided  :  "  At  any  time  within 
six  months  after  the  return  of  an  execution  against  a  corporation, 
recovered  on  a  debt  for  which  any  stockholder  is  liable  under 
the  preceding  section,  unsatisfied  in  whole  or  in  part,  for  want 
of  attachable  property  of  the  corporation,  the  plaintiff  in  such 
execution  may  make  demand  of  any  stockholder  of  such  cor- 
poration to  disclose  and  show  to  the  officer  having  such  execution 
attachable  property  of  such  corporation  sufficient  to  satisfy  the 
execution."  And,  further:  ''  "  After  demand  as  aforesaid,  the 
execution  creditor  may  have  an  action  on  the  case  against  such 

1  Lindsley  v.   Simraonds,   2     Abb.  ^  Ingalls  v.  Cole,  47  Me.  530. 
Pr.  (.V.  s.)  69.                                                        5  iini. 

2  Rev.  Stat.   Me.  1840,  ch.  76,  §  18.  ^  Rev.  Stat.  1857,  ch.  46,  §  25. 
"  SeeLind.  Comp.  L.,  othed.,  p.  820.  '  Ibid,  §  20. 
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stockholder,  to  recover  of  him  individually  the  amount  of  his 
execution  and  costs,  or  the  deficiency  thereof,  not  exceeding  the 
amount  for  which  said  stockholder  is  liable  by  section  twenty- 
four.  Such  action  must  be  commenced  within  six  months  after 
the  date  of  the  rendition  of  judgment  against  the  corporation." 
In  a  case  arising  under  these  provisions  the  proper  procedure 
was  stated  to  be :  1.  That  the  officer  holding  the  creditor's  exe- 
cution against  the  corporation  make  a  return  thereon  that  it  is 
unsatisfied,  in  whole  or  in  part,  for  want  of  attachable  property 
of  the  corporation.  2.  That  after  the  return  of  such  execution, 
and  before  the  expiration  of  six  months  after  the  date  of  the 
rendition  of  judgment  against  the  corporation,  notwithstanding 
the  six  months  guaranteed  by  section  twenty-five,  the  creditor 
make  demand  of  the  stockholder  to  disclose  and  show  to  the 
officer  having  such  execution  attachable  property  of  such  corpo- 
ration sufficient  to  satisfy  the  execution.  3.  That  after  such 
demand,  and  within  six  months  after  the  date  of  the  rendition  of 
judgment  against  the  corporation,  the  creditor  sue  the  stockholder 
in  case.  The  time  within  which  demand  may  be  made  begins  to 
run  from  the  return  of  the  officer  upon  the  execution,  and  not 
from  the  return  day  thereof.^ 

§  2033.  Statute  of  Ij'ew  York  Touching  Demands  of  Purely 
Equitable  Cognizance.  —  By  a  statute  of  New  York,  the  time  for 
comineucing  suits  in  the  courts  of  chancery  was  expressly  limited,  in 
cases  of  a  concurrent  remedy  at  law,  to  the  time  allowed  for  bringing 
actions  in  a  court  of  law ;  and  in  all  other  cases,  of  exclusive  cognizance 
in  equit}^,  to  ten  years. ^  The  demand  of  the  creditor  of  a  corporation 
against  a  shareholder  was  not  of  a  purely  equitable  character,  since  an 
action  at  law  would  lie  upon  it ;  it  was,  therefore,  subject  to  the  statute 
of  six  years. ^  But  an  action  by  the  receiver  of  a  corporation,  to  charge 
the  defendants  as  trustees  of  the  corporation,  with  the  fraudulent 
diversion  of  the  corporate  property,  is  an  equitable  action,  ' '  the  limita- 
tion of  which  is  not  specially  prescribed,"  within  the  meaning  of  Code 
Civ.  Proc.  N.  Y.,  §  388,  providing  that  such  actions  must  be  brought 
within  ten  years.* 

1  Lovezrove  v.  Brown,  60  Me.  592.  ^  Lindsay  v.  Hyatt,  4  Edw.  Ch. 
See    also  Cummings  v.  Maxwell,   45      97. 

Me.  190.  ^  Pierson  v.  Morgan,  20  Abb.  New 

2  1  Rev.  Stat.  N.  Y.  1830,  p.  301,  Cas.  428;  s.  c.  affirmed  4  N.  Y.  Supp. 
§2  49-52.  898;   17  Civ.  Proc.  Rep.  124. 
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2057.  Liability  of    directors   in    such 

cases. 

2058.  Applications  of  the  rule. 

2059.  Shareholdeis  liable  to  receiver 

of  corporation. 

2060.  A  corpora; ion  may    be    vested 

with     such    power     by     its 
charter. 

2061.  Charter  under  -which  company 

may  purcha.'je  its  own  stock. 
2002.  View  that  corporation  may  buy 
and  sell  its  own  shares. 

2063.  Creditors  alone  can  impeach  a 

sale    of    stock  to    the    com- 
pany. 

2064.  View  that  the  corporation  may 

be  the  beneficial  owner  of  its 
own  shares. 

2065.  Power  of  national  banks  in  this 

re-pect. 

2066.  Ultra  vires  no  defense  to  note 

given  for  such  stock. 

2067.  Cannot  purchase  of  one  stock- 

holder   to    the    exclusion    of 
others. 

2068.  Exceptions    to    the     foregoing 

rule. 

2069.  Power   to   re-issue    such     pur- 

chased shares  —  merger —  re- 
vival. 

2070.  One    corporation    cannot    sub- 

scribe   for    shares    in     an- 
other. 

2071.  But    may     sometimes     acquire 

shares   in  another. 

2072.  Contract  of  the  corporation  to 

pay  in  its  own  stock  —  what 
amounts  to  a  default. 
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§  2040.   Principles  Governing  the  Distribution  of  Stock. — 

In  the  first  place,  it  is  to  be  observed  that  a  joint-stock  corpora- 
tion may  have  a  legal  existence  before  any  shares  have  been 
issued  and  distributed, —  as  where  there  is  no  statute  making 
the  incorporation  of  the  company  dependent  upon  the  subscrip- 
tion of  its  stock  and  the  payment  therefor,  but  there  is  a  proviso 
that  the  corporate  existence  shall  date  from  the  filing  of  its 
charter  in  the  office  of  the  secretary  of  state,  and,  by  another 
statute  the  charter  so  filed  is  required  to  state  only  the  amount 
of  the  capital  and  the  number  of  shares  into  which  it  is  divided.* 
In  the  next  place,  after  the  corporation  has  been  regularly  or- 
ganized, it  acquires  an  inherent  right  to  admit  new  members  ;  and 
where  a  corporation  is  organized  under  a  charter  granted  to  certain 
individuals  "  and  their  associates,"  the  right,  after  an  organiza- 
tion has  been  effected,  to  admit  new  members,  is  not  confined  to 
the  original  charter  members,  but  extends  also  to  those  who  be- 
come members  by  participating  in  the  organization.^  In  the 
third  place,  where  the  corporation  possesses  a  joint  stock,  and  a 
part  of  its  authorized  capital  stock  remains  untaken  at  the 
time  of  its  incorporation,  the  right  to  issue  the  remainder 
of  it  is  a  corporate  franchise,  held  by  the  corporation  in  trust  for 
the  corporators,  and  it  must  be  disposed  of  for  the  equal  benefit 
of  all.  And  it  has  been  held  that  if  the  directors  dispose  of  it 
to  the  corporators  unequally,  and  in  violation  of  the  rights  of 
any,  each  corporator  injured  by  their  act  may  have  his  remedy 
in  assumpsit  against  the  corporation.^  And  where  a  board  of 
directors  was  elected  by  means  of  votes  represented  by  shares  so 
illegally  issued,  an  injunction  was  granted  restraining  them  from 
taking  possession  of  the  corporate  property  or  assuming  to  act  as 
directors.*  Moreover,  it  has  been  held  that  a  resolution  of  the 
directors,  carried  into  effect,  distributing  such  shares  of  stock 
among  all  the  stockholders  who  are  not  in  arrears  on  the  shares 
already  taken  by  them,  and  excluding  those  who  are,  is  an  un- 
lawful imposition  of  a  penalty  on  those  in  arrears,  and  a  violation 

1  National  Bank  v.  Tex.  Investment      Co.,  31  Pa.  St.  78;  s.   c.  72  Am.  Dec. 
Co.,  74  Tex.  421;  s.  c.  12  S.  W.  Rep.      726. 

101.  4  Humboldt  Driving  Park  A'JSO.  v. 

2  State  V.  Sibley,  25  Minn.  387.  Stevens,  34  Neb.  528;  s.  c.  52  N.  W. 
'^  Reese  v.    Bank  of     Montgomery      Rep.  568. 
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of  the  equal  ri<j:hts  of  a  corporator  who  was  ready  and  offered  to 
take  his  proportion  of  the  new  shares. *  But  where  the  original 
corporators,  to  whom  the  charter  is  granted,  stand  ready  to  sub- 
scribe for  more  shares  than  the  amount  authorized,  and,  in  the 
scramble  f'jr  precedence,  the  total  amount  is  subscribed  for  by 
some  of  them  while  others  are  ignored,  the  latter,  according  to 
one  doubtful  holding,  have  no  remedy  against  the  company,  in 
the  absence  of  fraud  or  bad  faith. ^  But  it  would  seem  to  be,  in 
its  very  nature,  illegal  and  oppressive  for  some  of  the  co-adven- 
turers to  whom  the  franchise  has  been  granted,  to  shut  out  the 
others  from  participating  in  the  enterprise  after  the  legislative 
grant  has  been  procured.^ 

§   2041.  Legal  Requisites  of  a  Valid  Issue  of  Stock. —  It  is 

essential  to  the  validity  of  corporate  stock  that  the  conditions  of 
its  issue  should  substantially  conform  to  the  requirements  of  the 
charter  or  governing  statutes.  Thus,  under  a  provision  in  the 
charter  «*  that  the  president  and  directors  shall  cause  a  written  or 
printed  certificate  to  be  given  to  each  shareholder  for  every  share 
by  him  subscribed,  signed  by  the  president  and  directors,  andcoun- 
tersic-ned  by  the  treasurei;;  which  certificates  shall  be  transferable 
by  an  assignment  made  thereof  on  the  books  of  the  company  by 
the  owner  in  person  or  by  an  attorney  in  fact,"  the  court  held  that 
certificates  signed  oy  the  president  and  countersigned  by  the 
treasurer,  and  delivered  to  one  who  never  subscribed  for  such 
stock,  and  without  consideration,  and  without  being  entered  on 
the  books,  were  void;  and  when  afterwards  transferred,  not  on 
the  books  of  the  company ,  to  one  for  a  valuable  consideration,  still 
conveyed  no  stock,  as  they  were  issued  by  the  president  alone,  and 
to  one  who  was  never  a  subscriber,  and,  therefore,  issued  with- 
out authority  .*  And  so,  an  instrument  whereby  the  president 
and  manager  of  a  corporation,  —  as  such,  agrees  to  *'  refund" 

1  Reese  v.  Bank  of  Montgomery  issued  under  stat.  1877,  ch.  230,  Sec.  3, 
Co.,  31  Pa.  St.  78;  s.  c.  72  Am.  Dec.  is  deprived  of  any  right  to  a  premium 
72G.  obtained  on  a  sale  thereof  pursuant  to 

2  Brown  v.  Florida  Southern  Ry.  a  vote  of  the  stockholders,  unless  the 
Co.    19  Fla.  472.  vote  in  terms  so  provides,     ilason  t?. 

3  In  Massachusetts  a  stockholder  Davol  Mills,  132  Mass.  76. 

who  has  taken  his  proportion  of  new  *  Holbrook  v.  Fauquier   &c.  Tum- 

Bhares    of    stock    in    a    corporation,      pike  Co.,  3  Cr.  C.  C.  'U.  S.)  425. 
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to  a  person  mimed  a  specified  sum  at  one  year's  notice,  and  which 
provides  that  "  this  money  shall  draw  what  interest  it  makes  in 
proi)ortion  to  all  shares  in  the  institution,"  —  is  not  a  certificate 
of  stock,  but  an  obligation  of  the  corporation  upon  which  the 
holder  can  maintain  an  action  against  a  stockholder. ^ 

§  2042.  Special  Stock  in  Massacliusetts. —  In  Massachusetts, 
in  addition  to  the  usual  classes  of  comiuoa  and  preferred  stock,  the  law 
authorizes  a  third  kind,  called  "special  stock,"  the  characteristics  of 
which  are  that  it  is  hmited  in  amount  to  two-fifths  of  the  actual  capital ; 
that  it  is  subject  to  redemption  by  the  corporation  at  par,  after  a  fixed 
time  to  be  expressed  in  the  certificates  ;  that  the  corporation  is  bound 
to  pay  a  fixed  half-yearly  sum,  or  dividend  upon  it,  as  a  debt ;  that  the 
holders  of  it  are  in  no  event  liable  for  the  debts  of  the  corporation  be- 
yond their  stock ;  and  that  the  issue  of  the  special  stock  makes  all  the 
general  stockholders  Hable  for  all  debts  and  contracts  of  the  corpora- 
tion until  the  special  stock  is  fully  redeemed. 2  Such  special  stock  can 
only  be  issued  by  a  vote  of  three-fourths  of  the  general  stockholders  at 
a  meeting  duly  called  for  the  purpose. ^  Under  these  statutes,  it  was 
held  that  both  the  proper  notification  of  the  meeting  and  the  three- 
fourth  vote  of  the  general  stockholders  are  essential  to  the  validity  of 
such  stock  ;  that  a  vote  to  issue  "  special  stock  "  at  a  meeting,  called 
to  consider  whether  the  corporation  will  iSsue  "preferred  stock"  is 
invalid;  and  that  a  vote  to  issue  "special  stock"  is  equally  invalid, 
though  passed  at  a  meeting?  duly  held  for  that  purpose,  if  the  record  of 
the  meeting  fails  to  show  that  three-fourths  of  the  general  stockholders 
voted  for  such  issue.* 

§  2043.  Right  of  the  Holder  of  a  Certificate,  under  an 
Invalid  Issue  of  Stock,  to  Rescind.  —  Where  the  issue  of 
shares  is  illegal  for  the  want  of  power  of  the  company  to  issue 
them,  where  the  shares  cannot  legally  exist,  the  person  taking 
them  cannot,  by  estoppel  or  otherwise,  become  a  member  in 
respect  to  them.  Hence,  being  open  to  repudiation  by  the  cor- 
poration itself,  or  by  dissenting  stockholders,  the  person  taking 
them  has  a  right  to   rescind  the  contract  under  which  the  stock 

1  Jones  V.  Woolley,  2  Ida.  790;  s.  c.  ^  Mass.  St.  1870,  c.  224,  §  25. 

Pac.  Rep.  120.  ■*  American  Tube  "Works  v.  Boston 

2  Stats.  Mass.  1855,  c.  290;  1870,  c.  Machine  Co.,  139  Mass.  5;  s.  c.  29  N. 
224,  §§  25,  39,  cl.  4;  Pub.  St.  Mass.,  c.      E.  Rep.  63. 

lOG,  §§  42,  61,  cl.  3;  Williams  v.  Par- 
ker, 136  Mass   204,  207. 
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was  taken  an'l  be  restored  to  his  original  position.  "Where  a 
«orporaliou  illegally  issued  stock  to  a  creditor,  and  paid  him 
successive  dividends,  and  failed  at  two  meetinors  to  cure  the 
illegal  issue,  a  notice  of  rescission  by  the  creditor  twenty-seven 
months  after  the  first  issue  of  stock,  offering  to  return  the 
shares,  tendering  the  dividends,  and  demanding  a  redelivery  of 
the  considerations  given  by  him,  was  exercised  in  suflficient  time 
to  entitle  him  to  prove  his  claim  against  the  insolvent  estate  of 
the  corporation.^ 

§   2044.    tiost  Certificate  of    Stock —  Issue  of  New  One. — 

Where  a  corporation  u[)on  the  presentation  of  a  certificate  of 
stock  by  the  holder,  refuses  to  transfer  upon  its  books  the  shires 
represented  by  it,  to  the  person  in  whose  name  as  transferee,  the 
power  of  attorney  indorsed  thereon,  has  been  filled  out,  it 
incurs  a  liability  to  an  action  for  damages.^  If,  therefore,  on 
the  representation  of  the  person  to  whom  the  certificate  was 
originally  issued,  that  it  has  been  lost  or  destroyed,  it  issues  him 
another  certificate,  and  ho  negotiates  it  to  an  innocent  taker,  the 
company  incurs  the  risk  of  doul)le  liability  in  respect  of  the  same 
shares  ;  for  in  such  a  case  the  company  must  make  good  the  loss 
to  a  bona  fide  transferee  of  the  original  t?hares.^  What  then  are 
the  rijjhts  of  the  holder  of  a  certificate  of  stock  which  has  been 
lost?  Can  he  compel  the  company  to  issue  him  another  certifi- 
cate of  the  same  shares?  There  is  no  doubt  that  the  company 
may  refuse  to  do  so  until  it  has  received  satisfactory  indemnity 
against  the  risk  it  thereby  incurs.  That  it  may  exact  a  suitable 
bond  of  indemnity  against  the  risk  it  runs  in  doing  so  is  cer- 
tain.* But  even  when  the  company  has  been  adequately  indem- 
nified, grave  rea-^ons  suggest  themselves  why  a  court  of  equity 
should  hesitate  to  take  such  action.  To  compel  a  corporation  to 
issue  a  second  original  certificate  in  the  place  of  the  one  alleged  to 

1  American  Tube  "Works  v.  Boston  *  Guilford  v.  Western  Union  Tel. 
Machine  Co.,  139  Mass.  5;  s.  c.  29  N.  Co.,  43  Minn.  434;  s.  c.  46  N.  \Y .  Rep. 
E.  Kep.  63.                                                        70;    Galveston  City  Co.    v.    Sible}',    56 

2  Posf,  §  2447,  e«  se^.  Tex.    269.     Compare    Savannah    Nat. 
'  Gr^^enleaf  u.  Luddington,  15  Wis.      Bank     v.    Haskins,    101     Mass.    370; 

558;  .«.  c  82  Am.  Dec.  6"J8;  Cleveland      Chesapeake  &c.  Canal  Co.  v.  Blair,  45 

&c.    R.  Co.   V.  Robbins,  35   Ohio   St.      Md.  102. 

483. 
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have  been  lost,  might  jiiit  it  in  the  hands  of  third  persons  to  prej- 
udice the  rights  of  the  public  by  imposing  upon  them  as  purchas- 
ers one  or  the  other  of  those  certificates.  Both  cannot  be  good. 
The  certificate  is  only  the  symbol ;  it  is  not  the  stock.  There 
may  be  two  certificates  in  respect  of  the  same  shares,  but  there 
cannot  be  two  sots  of  the  same  shares  held  in  full  ownership  by 
two  different  persons,  or  by  one  person.  If  one  certificate  is 
good  so  as  to  confer  the  rights  of  a  shareholder  upon  its  owner, 
the  other  is  void,  except  as  giving  an  action  for  damages  against 
the  corporation.  This  is  obvious  when  it  is  considered  that  the 
shares  of  a  corporation  can  only  be  increased  in  the  manner 
pointed  out  by  its  charter  or  governing  statute,  and  not  by 
the  n)isprisions  of  its  ministerial  ofiicers.  Upon  this  ground  it 
has  been  held  that  if  all  the  shares  which  the  company  is 
empowered  to  issue  have  been  issued,  and  if  other  sliares  are 
thereafter  issued,  such  excessive  issue  of  shares  is  void,  and  does 
not  even  make  their  holders  liable  to  creditors  of  the  company.* 
If,  then,  a  corporation  can  be  compelled,  on  proof  satisfactory 
to  a  court  of  equity  and  a  bond  of  indemnity  being  given,  to 
issue  other  original  certificates  in  place  of  certificates  claimed  to 
have  been  lost,  it  may  place  in  the  hands  of  third  parties  the 
means  of  defrauding  the  public  by  conveying  to  them  certificates 
of  shares  which  do  not  give  to  them  the  rights  of  shareholders, 
but  which  give  to  them  only  the  right  to  maintain  a  lawsuit 
against  the  company.  Such  was  the  view  taken  by  the  St. 
Louis  Court  of  Appeals  in  Keller  v.  Eureka  Brick  Machine  Co.^ 
That  was  a  case  in  which  the  corporation  refused  to  issue,  to  a 
stockholder  who  had  lost  or  mislaid  his  certificate,  a  new  certifi- 
cate which  should,  upon  its  face,  purport  to  be  an  original,  and 
contain  no  notice  that  it  was  issued  in  lieu  of  others  claimed  to 
have  been  lost ;  but  offered  him  a  certificate  containing  the  word 
"  duplicate   "  and   also   the    words,    *'  These   certificates  were 

1  Scoville  w.  Thayer,  105  U.  S.  143,  lost  ones;  and  the  court  authorized 
148,  and  cases  cited.  this  to    be    done  without  indemnity, 

2  43  Mo.  App.  84;  s.  c.  9  Ry.  Corp-  taking  the  view  that  the  holder  of  the 
L.J.  123;  Biggs,  J.,  dissenting.  Con-  certificate  supposed  to  be  lost  would 
tra,  Phillips  v.  New  Orleans  Gas  Light  have  no  rights  against  the  company. 
Co.,  25  La.  Ann.  413.  In  this  case  This  may  be  the  law  of  Louisiana,  but 
there  was  a  by-law  providing  for  the  it  certainly  is  not  the  general  law  of 
issue  of  new  certificates  in  place  of  the  country. 
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issued  ill  lieu  of  Nos.  45,  46,  47  and  48,  claimed  to  have 
been  lost  and  unindorsed,"  and  also  the  words,  "duplicate  — 
original  claimed  to  have  been  lost."  The  action  was  a  suit 
in  equity  to  compel  the  defendant  company  to  issue  to  the 
plaintiff  other  certificates  without  such  words.  Said  Thompson, 
J.,  in  delivering  the  opinion:  "It  is  not  necessary,  for  the 
purposes  of  this  decision,  for  us  to  express  an  opinion  as  to 
which  of  the  certificate  holders  in  such  a  case  would  be 
entitled  to  the  rights  of  stockholders  as  against  the  company. 
That  question  could  only  properly  arise  for  determination  in  the 
contingency  named,  and  we  ought  not  to  express  an  opinion  on 
it  in  this  case,  especially  as  no  parties  directly  interested  in 
determining  it  are  before  the  court.  It  is  sufficient  for  the  pur- 
poses of  this  case  for  us  to  say  that  there  are  opposing  theories 
on  the  subject.  The  New  York  doctrine  is  that  the  one  whose 
transfer  is  first  regularly  made  on  the  books  of  the  corporation 
is  the  real  stockht)lder.^  But,  on  the  other  hand,  the  Supreme 
Court  of  Illinois  has  held  that  if  the  secretary  of  a  corporation 
issues  new  certificates  of  stock  to  one  claiming  to  have  purchased 
existing  shares  therein,  without  taking  up  and  cancelling  the 
original,  the  new  certificates  will  be  invalid. ^  Under  this  theory 
it  is  possible  (though  we  do  not  so  decide)  that  if  relief  were 
granted  in  this  case,  as  demanded  by  plaintiff,  a  bona  fide  pur- 
chaser of  the  new  certificates  would  get  no  rights  as  a  shareholder, 
but  only  an  action  for  damages  against  the  corporation.  Assum- 
ing that  such  a  result  is  possible,  it  follows  that  any  person  to 
whom  a  certificate  of  corporate  stock  is  offered  for  sale,  which 
has  been  issued  in  lieu  of  another  certificate  still  outstanding, 
has  a  right  to  know  that  fact.  Upon  what  principle  then  shall  a 
court  of  equity  oblige  a  corporation  to  issue,  in  such  a  case  as 
this,  a  new  certificate  concealing  that  fact?  The  concealment  of 
such  a  fact  by  the  holder  from  a  purchaser  might  be  such  a 
fraudulent  concealment  as  would  avoid  the  sale.  Can  a  court  of 
equity  make  itself  a  party  to  such  a  fraudulent  concealment?" 

§  2045.    Suit   by   the   Company   to    Determine    Conflicting 
Equities  of  the  Holders  of  Duplicate  Certificates.  —  Where  a 

1  New  York  &c.  R.  Co.  ».  Schuyler,  2  uall  v.  Rose  Hill  Road  Co.,  70  III. 

17N.  Y.  592;  34N.  Y.  30.  673. 
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corporation  had  embarrassed  itself  by  issuing  a  duplicate  certifi- 
cate for  certain  shares  of  stock  in  place  of  one  which  had  been 
lost,  and  which  hud  passed  into  the  hands  of  an  innocent  taker, 
who  was  then  demanding  that  the  stock  should  be  transferred 
upon  the  books  to  his  name,  —  a  petition  in  the  nature  of  a  bill  in 
equity,  setting  up  these  facts,  and  praying  a  determination  of  the 
rif^hls  of  the  holders  of  the  respective  certificates,  was  held  to 
present  no  ground  of  equitable  cognizance,  for  the  reason  that 
it  stated  a  perfect  title  to  the  stock  in  the  holder  of  the  new  cer- 
tificate ;  and  that  the  possession  of  the  old  cettificate  by  the 
person  into  whose  hands  it  had  come,  and  the  statement  of  facts 
tending  to  show  that  he  would  bring  an  action  at  law  to  enforce 
his  rights  under  it,  gave  the  plaintiff  no  cause  of  action  against 
him.^ 

§  2046.    Liability  of    the    Corporation  for    Over-issues.  — 

Where  the  charter  or  other  governing  statute,  or  the  articles  of 
association  or  other  constating  instrument  fixes  the  amount  of 
Ciipital  which  the  cori)oration  may  have,  and  the  number  or 
acrrrieo-ate  amount  of  shares  which  it  may  issue,  and  tliis  amount 
is  filled  up  by  valid  issues,  any  further  issues  are  illegal,  and  the 
purchasers  do  not  acquire  the  rights  of  shareholders.  They 
cannot  compel  the  corporation  to  register  them  or  their  nominees 
as  shareholders  on  its  books;  they  cannot  vote  at  cori^orate 
elections;  they  cannot  participate  in  corporate  dividends,  and 
they  are  not  liable  as  stockholders  for  cor[)orate  debts.  But,  on 
principles  elsewhere  stated,^  they  have  an  action  for  damages 
against  the  corporation  for  the  wrong  thereby  done  to  them.^ 

§  2047.   Motive  of  Valid  Issue  of  Stock  not  Examinable.  — 

If  an  issue  of  its  shares  by  a  corporation  is  valid  under  the  terms 
of  its  governing  statute,  it  is  plain  that   the  object  which  the 

1  Buffalo  Grape  Sugar  Co.  v.  Al-  Parkersburg  R.  Co.,  3D  Md.  36;  s.  c. 
berger,  22  Hun  (N.  Y.),  349.  17  Am.  Rep.  540;    Tomkinson  v.  Bal- 

2  Ante,  §§  1493,  1494.  kis  Consol  Co.,  2   Q.  B.  614.     Other- 

3  AlUn  V.  South  Boston  R.  Co.,  150  ^vise  where  the  taking  is  not  a  bona 
Mass.  200;  s.  c.  16  Am.  St.  Rep.  185;  fiiU  purchase.  Farrington  v.  South 
5  L.  R.  A.  716.  Analogous  cas^s  are:  Boston  R.  Co.,  150  Mass.  406;  s.  c.  15 
Supply  Ditch  Co.   v.  E.liott,  10  Colo.  Am.  St.  Rep.  222. 

327;  s.  c.  3  Am.  St.  Rep.  587;  Tomer. 
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directors,  or  some  of  them,  have  iu  view  in  selling  it,  will  not  be 
judicially  inquired  into,  — as  where  they  issue  it  to  enable  the 
sharetaker  to  vote  in  a  certain  manner  at  a  cominor  election. ^ 

§  2048.   No  Power  to  Issue  Its  Stock  at  Less  than  Par.  —  We 

have  elsewhere  fully  discussed  the  rule  that,  in  the   absence  of 
express  statutory  authorization,  a  corporation  has  no  power  to 
issue  its  capital  stock  in  the  first  instance  at  a  less  price  than  that 
fixed  by  its  charter,  governing  statute  or  other  ofoverning  instru- 
ment; and  we  have  noted  the  recent  modifications  of  the  rule 
made  by  the  Supreme  Court  of  the  United  States. ^     Under  that 
rule,  it  was  held  by  Mr.  Justice  McLean  at  circuit  that  the  sale  of 
stock  in  a  railroad  company  l)y  the  directors  at  a  less  rate  than 
the  price  fixed  in  the  charter,  is  a  fraud  upon  the  law  and  the  stock- 
holders.    The  issuing  by  the  directors  of  a  bond  convertible  into 
stock  is  the  same  in  efi"ect  as  the  sale  of  so  much  stock,  and  the 
sale  ofsuch  a  bond  at  a  discount  is  unlawful  and  void.     Stock  thus 
taken  is,  in  the  hands  of  a  party  with  notice,  subject  to  the  rio-ht 
of  prior  subscribers  to  have  it  reduced  to  the  charter  value  of 
the  shares. 3     The  learned  justice  also  held  that  a  power  given  to 
the  directors,  by  the  charter,  to  sell  the  property  of  the  company, 
or  notes  and  bonds  belonging  to  it,  does  not  apply  to  the  capital 
stock,  nor  does  the  power  to  terminate  the  time  and  terms  of 
payment  of  subscriptions  for  stock  have  any  reference  to  its 
price.     The  case  was   different  in   principle  from   the  sale  of 
stock  on  execution  or  under  the  charter  on  default  of  payment,  in 
which  case  the  gain  or  loss  is  that  of  the  delinquent  stockholder, 
the  other  stockolders  not  being  in  any  way  affected.     It  was  not 
necessary  that  the  charter  should  contain  a  prohibition  against 
taking  subscriptions    at  less  than  the  charter    price.*     This  is 
nothing  more  than  the  expression  of  a  legal  principle  gone  into 
at  length  elsewhere,^  that,  as  between  a  corporation  and  a  sub- 
scriber to  its  shares,  its  shares  must  be  paid  for,  according   to 
their  par  value,  either  in  money  or  in  money's  worth;   that  the 
managers  of  the  corporation   and  the  share-taker  will   not   be 
allowed,  by  any  device,  to  escape  the  operation  of  this  rule,  it 

»  State  V.  Smith,  48  Vt.  266.  *  Sturges  v.  Stetson,  1  Biss.  (U.  S.) 

2  Ante,  §  15G2,  et  seq.  246. 

3  Sturges  V.  Stetson,  1  Biss.  (U.  S.)  «  Ante,  §  1562,  et  seq. 
246. 
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being  a  rule  of  public  policy;  and  that,  wherever  shares  are 
issue']  with  the  understanding  that  they  are  not  to  be  paid  for 
in  full,  the  law  will  compel  their  full  payment  for  the  benefit  of 
creditors.  Before  finally  parting  with  this  subject,  we  wish  to 
note  that  in  a  case  decided  since  the  discussion  in  the  previous 
part  of  this  work  which  is  above  referred  to,  was  printed,  the 
House  of  Lords  have  held,  that  a  limited  company  has  no  power 
to  issue  shares  at  a  discount,  and  that  those  taking  them  are  liable 
to  pay,  in  a  winding  up,  the  full  amount  of  the  shares.^ 

§  2049.  Purchaser  of  Such  Stock  may  Rescind.  —  The  issue 
of  corporate  stock  at  less  than  its  par  value  is  a  fraud  upon 
stockholders  who  do  not  consent  to  such  an  arrangement,  because 
it  admits  other  partners,  so  to  speak,  into  the  enterprise  on  terms 
more  favorable  than  have  been  allowed  to  them.  It  is  a  fraud  on 
future  creditors  of  the  company,  because  they  are  thereby  in- 
duced to  give  credit  to  it  on  the  belief  that  it  has  tangible  as- 
sets, either  consisting  of  money,  or  what  money  has  purchased, 
to  the  extent  of  the  shares  of  stock  so  issued.  It  is  a  fraud  upon 
subsequent  purchasers  of  the  shares,  because  they  buy  them  on 
the  faith  that  they  have  been  paid  for,  and  that  value  equal  to 
the  par  value  which  they  represent,  and  in  respect  of  which  they 
are  a  credit,  has  been  paid  into  the  treasury  of  the  corporation. 
Such  a  transaction  has  been  therefore  justly  denounced  as  a 
fraud  upon  the  law.  A  subsequent  purchaser  of  corporate 
shares,  which  have  been  issued  as  paid  up  at  less  than  their  par 
value,  is  not  bound  to  retain  them  after  discovering  the  fraud 
which  has  been  practiced  upon  him  ;  but  unless  equitable  ob- 
stacles intervene,  he  may  elect  to  rescind  the  contract  and 
recover  of  his  vendor  the  purchase  price,  provided  his  vendor 
participated  in  the  illegal  issue  of  the  shares.^ 

§  2050.  Right  of  Prior  Stockholders  to  Reduce  it  to  Amount 
Actually  Paid.  —  Moreover,  where  stock  is  thus  fraudulently 

1  Ooregum  Gold  M.  Co.  v.  Roper,  Re  PlaskynastonTube  Co.,  23  Ch.  Div. 

61   L.J.  (N.  s.)  337;  s.c.  66  L.  T.  (N.  542.)     See  also  Re  Addlestone  Lino- 

s.)  427;  Re  Alraada  and  Tirito  Co.,  38  leum  Co.,  37  Ch.  Div.  191 ;  s.  c.   57  L, 

Ch.  Div.  415;  s.  c.  57  L.  J.  Ch.  706;  59  J.  Ch.  249. 

L.  T.  (N.  s.)  159,  (overruling  Re  Ince  ^  Fosdick  v.   Sturges,  1  Biss.    (U. 

Hall  Rolling  Mill  Co.,  23  Ch.  Div.  545;  S.)  255. 
1552 


POWERS  AS  TO  ITS  o"\vx  SHAKES.      [2  Thomp.  Corj).  §  2051. 

issued  at  less  than  its  par  value,  it  is  the  right  of  prior  stockhold- 
ers, who  have  taken  their  shares  at  their  par  value,  to  have  the 
fehares  thus  fraudulently  issued  reduced  to  correspond  with  the 
amount  actually  paid  for  them,  provided  they  remain  in  the 
hands  of  persons  who  take  them  with  notice  of  the  fraud. ^ 

§  2051.  Power  of  Corporation  to  Pledge  its  Unissued 
Shares.  — It  has  been  held  that,  in  the  absence  of  a  statute  ex- 
pressly conferring  such  a  power,  a  corporation  has  no  power  to 
pledge  its  unissued  shares.  Such  was  the  conclusion  of  the 
Supreme  Court  of  California  in  respect  of  a  railway  corporation, 
upon  an  examination  of  the  statutes  of  that  State  relating  to  such 
corporations,  —  which  statutes  contemplated  that  shares  should 
be  issued  only  to  subscribers  who  should  either  pay  or  engage 
to  pay  for  the  same.  The  court  did  not  question  the  view  that 
a  corporation  might  issue  its  stock  in  payment  of  its  indebted- 
ness, but  denied  that  it  could  issue  it  in  pledge  to  secure  such 
indebtedness.  The  court  also  conceded  that  where  stock  is 
issued  in  the  usual  manner,  and  afterwards  becomes  the  property 
of  the  corporation,  and  is  held  in  such  a  manner  that  it  docs  not 
merge,  the  corporation  may  deal  with  it  the  same  as  any  other 
stockholder,  unless  prohibited  by  statute.  But  the  court  rea- 
soned that  the  claim  of  authority  to  pledge  the  unissued  stock 
necessarily  assumes  the  very  point  in  controversy,  the  authority 
of  the  corporation  to  issue  its  stock  without  purchase  or  pay- 
ment.^ Indeed,  this  conclusion  is  almost  mathematically  axi- 
omatic. A  corporation  is  not  the  owner  of  its  own  shares,  un- 
less it  acquires  them  by  some  process  such  as  that  above  pointed 
out.  Previous  to  their  being  issued,  they  cannot  in  any  proper 
sense  be  called  the  property  of  the  corporation.  The  conclu- 
sion that  a  corporation  can  be  a  shareholder  is  in  itself  absurd. 
"  "When  the  certificates  of  stock  are  issued  to  a  stockholder,  they 
are,  in  his  hands,  the  muniments  and  evidence  of  his  title  to  a 
given  share  in  the  property,  income,  and  franchises  of  the  cor- 
poration.^    The  corporation  possesses  only  the  right,  the  power 

1  Fosdick  V.   Sturges,  1  Biss.    (U.  §  1597.  This  power  has  been  conferred 
S.)  255.  in  some  States  by  statute.    Post,  §2935. 

2  Brewster  U.Hartley, 37  Cal. 15;  s.c.  3  citing   Mechanics    Bank   ».  New 
99  Am.  Dec.  237,  245.     But  see  ante,  York  &c.  R.  Co.,  13  N.  Y.  627. 
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to  issue  the  stock,  and  a  condition  precedent  to  the  exercise  of 
the  power  is  Ihe  purchase  and  payment  for  the  stock.  This 
restriction,  if  it  may  be  properly  so  called,  is  not  more  unrea- 
sonable than  those  relating  to  the  amount  of  money  the  corpo- 
ration may  borrow,  and  the  rate  of  interest  it  may  pay,  and  they 
all  tend  in  some  degree  to  protect  the  stockholders  and  credit- 
ors. If  the  power  exists  in  the  corporation  to  issue  stock  to 
secure  a  loan  or  indebtedness,  it  is  practically  unlimited,  and  the 
directors  may  issue  and  pledge  all  the  capital  stock  not  held  by 
stockholders,  as  security  for  a  trifling  loan,  and  by  the  aid  of 
the  stock  thus  issued,  they  may  increase  the  capital  stock,  and 
pledge  the  new  stock  to  secure  another  loan,  and  thus  perpetuate 
themselves  in  power  beyond  the  reach  of  redress  on  the  part  of 
the  stockholders,  who  may  have  contributed  much  the  larger 
portion  of  the  assets  of  the  corporation. ^ 

§  2052.  Corporation  may  be  Estopped  from  Denying  its 
Power  to  Pledge  its  Unissued  Sliares. —  It  has  sometimes 
been  held  that  a  corporation,  although  expressly  prohibited  by 
statute  2  or  by  the  terms  of  its  charter,  to  issue  at  less  than  par, 
will  nevertheless  be  estopped  from  denying  the  validity  of  a 
pledge  of  its  unissued  shares,  after  having  reaped  the  benefit  of 
the  transaction.^ 

§  2053.  View  that  a  Charter  Power  to  Mortgage  Capital 
Stock  Refers  to  Actual  and  not  Potential  Stock. —  In  a  charter 
which  underwent  examination  before  Mr.  Justice  McLean  at  circuit,  it 
was  provided  that,  to  secure  the  payment  of  money  and  the  interest 
thereon,  borrowed,  "  the  directors  may  pledge,  by  mortgage  or  other- 
wise, their  entire  road,  fixtures  and  equipments,  with  the  income  and 
resources  thereof,  together  with  the  capital  stock."  He  held  that  this 
referred  to  the  stock  actually  subscribed,  and  not  to  the  potential  or 
unsubscribed  stock.  "What,"  said  he,  "was  meant  by  the  capital 
stock  in  this  pro\asion?  Does  it  refer  to  the  stock  named  in  the  charter, 
and  for  which  no  subscription  has  been  made  ?    Such  stock  is  a  legal 

1  Brewster  v.  Hartley,  87  Cal.  15,  3  Peterborough  R.  Co.  v.  Nashua 
30;  s.  c.  99  Am.  Dec.  237,  246,  opinion  &c  R.  Co.,  59  N.  H.  385;  Gasquet  v. 
by  Rhodes,  J.  Compare  Combination  Crescent  City  Brewing  Co.,  49  Fed. 
Trust  Co.  V.  Weed,  2  Fed.  Rep.  24.  Rep.  496. 

2  See  for  instance,    Gen.  St.  N.  H 
c.  134,  §  8. 
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fiction.  It  is  uot  in  esse,  and,  as  such,  cannot  be  a  subject  of  mort- 
gage. "What  security  under  the  mortgage  could  it  afford?  It  is,  at 
least,  nothing  more  than  a  right  to  subscribe  for  stock,  which  is  com- 
mon to  all  persons ;  and  every  one  who  does  subscribe  confers  a  favor 
on  the  company.  The  power  given  to  the  directors  to  pledge  the  capital 
stock  was,  undoubtedly,  intended  to  cover  the  capital  stock,  which  was 
owned  by  the  stockholders,  and  was  property  that  might  be  mortgaged 
at  the  time.  "^  This  decision,  though  intended  to  be  clear,  is  quite  vague, 
and  is  obviously  untenable.  A  corporation  cannot  own  its  own  shares, 
but  they  are  owned  by  individuals,  to  wit,  by  its  shareholders.  It 
would  therefore  be  absurd  to  impute  to  the  legislature  an  intent  to 
confer  upon  a  corporation  a  power  to  mortgage  the  property  of  other 
people.     Such  a  power  would  be  clearly  unconstitutional. 

§  2054.    Corporation  cannot  Purchase  Its  Own   Shares.  — 

The  capital  stock  of  a  cori)oration  being  a  tru.>t  fund  for  credit- 
ors, the  general  rule,  iu  the  absence  of  an  enabling  statute,  is, 
that  a  corporation  cannot  employ  its  funds  in  purchasing  its  own 
shares,  thus  distributing  its  capital  among  its  shareholders  to  the 
manifest  detriment  of  its  creditors.^  As  was  observed  by  Lord 
Herschel,  L.  C:  "Stringent  precautions  to  prevent  the  reduc- 
tion of  the  ciipital  of  a  limited  company  without  due  notice  and 
judicial  sanction,  would  be  idle  if  the  company  might  purchase 
its  own  shares  wholesale,"  and  if  it  were  otherwise,  the  result 
would  be  that  the  shareholders  would  receive  back  the  money  sub- 

1  Sturges  V.  Stetson,  1  Biss.  (U.  S.J  Mobilier  of  England,  L.  E.  7  Ch.  161 

246;  10  Myer  Fed.  Dec,  §  144.  Morgan's   Case,  1  De  G.  &  Sm.  750 

'^  Ante,   §    1576;    Trevor  u.    Whit-  s.  c.  1  Mac.  &  G.  225;  1  Ha.  &  Tw.  320 

worth,    12   App.  Gas.    409;    s.    c.  57  Re   Clayton    Mills    Co.,  37    Ch.   Div. 

L.   J.    Ch.  28;    57   L.  T.   (n.  s.)  457;  28;  Matter   of    Reciprocity    Bank,  22 

36  Week.  Rep.  145;   German  Savings  N.  Y.  18;  Johnson  v.  Laflin,  103  U.  S. 

Bank    v.    Wulfekuhler,    19    Kan.  60;  800;  affirming  s.  c.  5  Dill.  (U.  S.)  65; 

Crandall   v.    Lincoln,    52    Conn,    73;  Bank  Cases,  331;   6  Cent.  L.  J.   124; 

8.  c.   52   Am.    Rep.    560,  5G6;    Coppin  Currier    v.    Lebanon    Slate    Co.,    56 

V.  Greenlees  &c.  Co.,  38  Oh.  St.  275;  N.  H.  262.    Contra,  Verplanck  v.  Mcr- 

s.  c.  43  Am.  Rep.  425;  Barlon  u.  Port  cantile  In.s.  Co.,  1  Edw.  Ch.  (N.  Y.) 

Jackson  &c.  Plank  Road  Co.,  17  Barb.  84;    Hartridge    v.    Rockwell,    R,    M. 

(N.  Y.)  397;  Heg-ie  v.  People's  Build-  Charlt.   (Ga.)  260;  Gillet  v.  Moody,  3 

iug  &c.  Asso.,  107  N.  C.  581 ;  s.  c.  12  S.  N.  Y.  479.    Ci)mpare  Joint-Stock  Dis- 

E.  Rep.  275;   Marshall  Foundry  Co.  v.  count  Co.  v.  Brown,  L.  K.  3  Eq.  139; 

Killian,  99  N.  C.  501 ;  Zuliieta's  Claim,  s.  c.  L.  R.  8  Eq.  381 ;  Jessopp's  Case, 

L.  R.  5  Ch.  444,  reversing  s.  c.  L.  R.  9  2  De  G.  &  J.  638. 
Eq.   270;    Ex  parte  Credit  Foncier  & 
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scribed,  and  there  would  thus  pass  into  their  pockets  what  before 
existed  in  the  form  of  catih  in  the  coffers  of  the  company,  or  of 
buildings,  machinery,  or  stock  available  to  meet  the  demands  of 
the  creditors.  And  he  also  held  that  the  purchase  of  shares  for 
the  purpose  of  reselling  would  be  a  trafficking  or  dealinir  in 
shares  and  unlawful. ^  The  rule  which  forbids  a  corporation 
thus  to  employ  its  funds  rises  to  the  grade  of  a  rule  of  public 
policy;  and  is  so  strong  that,  although  power  is  conferred  upon 
the  company. to  deal  in  the  shares  of  joint-stock  companies  gen- 
erally, this  does  not  authorize  it  to  deal  in  its  own  shares. ^  It  is 
immaterial  whether  the  transfer  is  made  to  the  company  itself,  or 
to  a  nominee  of  the  directors  to  hold  in  trust  for  the  company  ; 
in  the  latter  case,  equally  with  the  former,  it  is  invalid.^ 

§  2055.  Notwithstanding  Such  Purchases,  Stockholder 
Remains  Liable  to  Creditors. —  Where,  then,  a  corporation  is 
prohibited  from  purchasing  its  own  shares,  such  transfers, 
made  to  a  body  incapable  of  taking,  stand  as  if  no  transfer  had 
been  made  ;  and  although  equities  may  arise  out  of  them  as 
between  the  immediate  parties  to  the  transaction,*  yet  they  leave 
the  transferor  liable  as  a  contributory  in  the  event  of  a  winding- 
up,^  and  responsible  to  creditors  as  a  shareholder.^  Nor  does 
the  fact  that  the  governing  statute  provides  that  the  stockholder 
may  exonerate  himself  from  liability  on  account  of  existing 
debts  by  a  bona  fide  transfer  of  the  stock  on  the  bonds  to  a  resi- 
dent of  the  State,  of  full  age,  enable  the  stockholder  to  exon- 
erate himself  by  transferring  the  stock  to  the  corporation  itself. 
The  purchaser  of  the  stock  must  be  one  who  succeeds  to  a  lia- 

1  Trevor  w.Wliitworth,  12  App.Cas.      Walter's   2d   Case,   3    De   G.   &    Sm. 
409,  416;    s.   c.  57  L.   J.  Ch.    28;    57      244. 

L.  T.  (n.  s.)  457;  36  Week.  Eep.  145.  ■*  Ex  parte  Morgan,  1  Mac.  &  G.  225. 

2  Zulueta's   Claim,  L.  R.  5  Ch.  444;  *  Ex  parte    Henderson,     19   Beav. 
reversing  s.  c.  L.  R.  9  Eq.  270.  107;  Eyre's   Case,   31    Beav.  177;    Ex 

3  Dauiell's  Case,  22  Beav.  43;  parte  Morgan,  1  Mac.  &  G.  22^; 
Hunt's  Case,  22  Beav.  55;  Morgan's  Daniell's  Case,  22  Beav.  43;  Hunt's 
Case,  1  Mac.  &  G.  225;  s.  c.  1  Ha.  &  Case,  22  Beav.  55;  Richmond's  Execu. 
Tw.  320;  1  De  G.  &  Sm.  750;  Eyre's  tor's  Case,  3  De  G.  &  Sm.  96;  Walter's 
Case,  31  Beav.  177;  Richmond's  Ex-  2d  Case,  3  De  G  &  Sm.  244. 
ecutor's  Case,  3  De  G.  &  Sm.  96;  «  Hatter  of  Reciprocity  Bank,  22  N. 
Ex  parte  Henderson,    19   Beav.    170;  Y.  18. 
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bility,  distinct  from  and  in  addition  to  that  of  the  corpora- 
tion.^ 

§  2056.  Rescission  of  Such  Contracts. —  As  in  the  case  of 
any  other  unUivvful  contract,  either  party  to  such  an  engagement 
may  withdraw  from  it  before  it  has  become  so  far  executed  that 
the  other  party  cannot  be  put  in  statu  quo.  Thus,  it  has  been 
held  that  a  deposit  of  corporate  stock,  made  by  a  stockholder 
with  the  directors  or  their  agent,  to  enable  the  stock  to  be 
voted  on  and  to  be  sold,  is  revocable  before  sale,  for  the  reason 
that  the  directors  thereby  acquired  no  vested  right  therein 
sufficient  to  prevent  a  sale.^  Moreover,  a  court  of  equity  has 
the  power  to  order  a  retransfer  of  stock,  or  the  issuing  of  new 
shares,  where  justice  between  the  parties  requires  it,  the  amount 
of  capital  authorized  by  the  charter  not  being  exceeded  by  such 
issue. ^ 

§  2057.  Liability     of     Directors   in    Such  Cases. —  If    the 

directors  of  a  corporation  commit  an  ultra  vires  act,  they  are, 
technically  at  least,  guilty  of  a  breach  of  trust ;  and  this  is 
obviously  so,  whether  the  act  is  beyond  the  power  conferred 
by  the  shareholders  upon  the  directors,  or  beyond  the  power  con- 
ferred upon  the  corporation  by  the  sovereign.  But  as  directors 
in  general  receive  no  salary  for  acting  as  such,  they  are  liable 
only  as  mandataries,  and  hence  would  not  be  personally  liable 
to  the  company  for  losses  happening  in  consequence  of  an  ultra 
vires  act,  unless  it  was  the  result  of  fraud  or  of  gross  negligence, 
and  want  of  attention  to  their  duties.*  But  there  is  something 
essentially  corrupt  in  the  transactions  which  we  have  just  been 
describing.  They  have  the  effect  of  distributing  the  capital 
stock  of  the  company  to  particular  members,  to  the  preju- 
dice of  the  rest  and  in  fraud  of  the  rights  of  creditors.  If 
the  directors  of  the  company  expend  the  funds  of  the  company 

»  Ibid.     See  also  Alvord  ».  Miller,  Brown,  L.  R.   3  Eq,  139;    s.  c.   L.  R. 

32  Conn.  543.  8  Eq.   381.     See  Charitable   Corp.   v. 

^  Woodruff  ■».  Dubuque  &c.  R.  Co.,  Sutton,  2  Atk.  400;  Spering's  Appeal, 

30  Fed.  Rep.  91.  71  Pa.  St.  11;  Hodges  v.  New  England 

3  Williams  v.   Savage  Man.  Co.,  3  Screw  Co.,    1  R.  I.   312;  s.   c.  53  Am. 

Md.  Ch.  418.  Dec.    624;    3    R.    I.   9;    Ttiomp.    Off. 

■*  Joint    Stock    Discount     Co.     v.  Corp.  356. 
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in  this  way,  they  are  guilty  of  a  breach  of  trust,  and  a 
court  of  equity  will  compel  thera  to  make  good  the  moneys  so 
expended  ;  ^  and,  in  the  event  of  the  insolvency  of  the  company, 
they  will  be  so  chargeable  at  the  suit  of  creditors.^  The  same 
may  be  said  of  secret  arrangements  among  the  directors,  by  which 
the  amounts  due  b}'^  one  or  more  of  them,  on  account  of  his 
subscription  to  the  capital  stock  of  the  company,  is  cancelled  and 
discharged.  While  such  arrangements  do  not  have  the  effect  of 
releasing  the  particular  directors,^  yet  if  the  company  actually 
sustains  loss  in  consequence  of  them,  the  directors  will  be  held 
bound  to  make  good  the  loss.^  The  same  rule  has  been  applied 
where  directors  of  an  abortive  company  attempted  to  indemnify 
the  shareholders  by  paying  thera  back  their  deposits.^  But  it 
has  been  held  that  if  the  directors  of  a  corporation  enter  into  a 
contract  on  behalf  of  the  corporation  whereby  the  corporation 
assumes  to  purchase  certain  of  its  own  shares,  and  if  the  corpo- 
ration thereafter  sustains  an  action  by  which  the  purchase  is  set 
aside  on  the  ground  that  the  corporation  has  no  power  to  make 
such  a  contract,  —  an  action  on  the  contract  can  not  be  main- 
tained against  the  directors  on  the  theory  of  a  breach  of  war- 
ranty of  agency,  or  the  theory  that  since  the  corporation  is  not 
bound  the  directors  must  be.^ 

§  2058.  Applications  of  the  Rule.— Under  the  operation  of  the 
rule,  it  has  hkewise  been  held  that  a  contract  by  some  of  the  directors 
and  a  majority  of  the  stockholders  of  a  corporation,  without  the 
knowledge  or  consent  of  the  other  stockholders,  that  if  a  third  person 
wiU  purchase  certain  stock  and  manage  the  corporation  for  a  stated  time, 

1  Hodgkinsou  v.  National  Live  «  Abeles  v.  Cochran,  22  Kan.  405; 
Stock  Insurance  Co.,  2G  Beav.  473.  s.   c.   31   Am.    Kep.    193.      As  to  the 

2  Evans  v.  Coventry,  25  L.  J.  (Ch.)  doctrine  which  holds  the  agent  liable, 
489;  s.  c.  on  appeal,  8  DeG.  M.  &  G.  on  the  theory  of  breach  of  warranty 
g35  of  agency  or    tortious  concealraentj 

3  Thompson  on  Stockholders,  §  where  he  fails  to  disclose  a  responsi- 
224.  ble  principal,  see  Ogtlen  v.  Raymond, 

4  Ilodgkiuson  v.  National  Live  22  Conn.  379,  384:  s.  c.  68  Am.  Dec. 
Stock  lu'surance  Co.,  26  Beav.  473;  429;  Aspinwall  v,  Torrance,  1  Lans. 
Bank  of  St.  Marys  v.  St.  John,  25  Ala.  (N.  Y.)  381 ;  Smoutv.  Ilbery,  10  Mees. 
56g   (512.  ^  ^V-  !■'  McCurdy  v.  Rogers,  21  Wis. 

6  Williams  v.  Page,  24  Beav.  654.  197;  s.  c.  91  Am.  Dec.  46S;  Rishdall 
See  also  Clement  v.   Bowes,  1   Drew,      v.   Ford,   L.  R.  2  Eq.  750;  Beattie  v. 
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they  will  pay  him  a  salar}'^  and  repurchase  his  stock  for  a  certain  per  cent. 
of  the  par  value,  if  he  desires  to  sell  at  the  end  of  the  time,  is  void  as 
against  public  policy,  as  against  those  not  consenting  to  it,  and  not  vali- 
dated by  the  good  faith  of  the  parties.^  The  reason  was  that  the  agree- 
ment tended  to  the  j^rejudice  of  the  other  shareholders.  -  -  -  - 
A  limited  company  was  incorporated  under  the  English  joint-stock 
company's  acts,  with  the  objects,  as  stated  in  its  memorandum,  of 
acquiring  and  carrying  on  a  manufacturing  business,  and  any  other 
businesses  and  transactions  which  the  company  might  consider  to  be  in 
any  way  conducive  or  auxiUai'y  thereto  or  in  an}'^  way  connected  there- 
with. The  articles  authorized  the  company  to  purchase  its  own  shares. 
The  company  having  gone  into  liquidation,  a  former  shareholder  made 
a  claim  against  the  company  for  the  balance  of  the  price  of  his  shares 
sold  by  him  to  the  company  before  the  liquidation  and  not  wholly  paid 
for.  It  was  held  that  such  a  company,  having  no  power  under  the  acts 
to  purchase  its  own  shares,  the  purchase  was  ultra  vires,  and  the  claim 
must  fail.^ 

§  2059.  Shareholders  Liable  to  Receiver  of  Corporation.  — 

Where  the  purchase  of  its  own  stock  was  by  a  trust  company,  empow- 
ered b}'  its  charter  to  execute  all  trusts,  fiduciary  or  otherwise,  commit- 
ted to  it  by  private  parties  or  by  any  court  or  tribunal  or  legally  con- 
stituted authority  in  the  State,  and  to  act  as  guardian  or  receiver,  the 
charter  providing  that  "  all  the  capital  stock,  property  and  estate  of  every 
kind  belonging  to  said  company  shall  be  and  shall  stand  charged  with  the 
fulfillment  of  said  trusts,  and  the  payment  of  said  deposits,  and  said 
trust  and  other  funds,  as  first  and  prior  hens  thereon  in  case  of  the 
failure  of  said  corporation,"  —  it  was  held  that  receivers,  into  whose 
hands  the  corporation  bad  passed  in  consequence  of  its  insolvency, 
could  maintain  actions  against  the  stockholders  to  recover  back  the 
money  which  they  had  so  received  from  the  corporation.^ 

§  2060.  A  Corporation  may  be  Vested  with  Such  Power 
by  its  Charter.  — If  a  corporation  is  specially  authorized  by  its 
charter,  it  may,  of  course,  deal  in  its  own  stock,  as  in  any 
other  article  of  merchandise.  The  Supreme  Court  of  the  State 
of  Wa!>hingtoii  has  held  that,  for  the  purpose  of  restraining  the 
contract  of  a  foreign  corporation,  made  on   issuing  its  stock,  to 

1  Wilbur  t\  Stoepel,  82  Mich.  344;  L.  T.  (.\.  s.)  457;  3G  Week.  Rep. 
8.  c.  4G  N.  W.  Rep.  724.  145. 

2  Trevor  v.  Wliitwortli,  12  App.  Craudall  v.  Liucolu,  52  Conn.  73; 
Cas.    409;   s.  c.   57  L.  J.    (Cli.)  28;   57  s.  c.  52  Am    Kep.  500. 
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repurchase  it  on  certain  conditions,  the  court  would  presume 
that  it  was  vested  with  power,  under  its  charter,  to  deal  in  its 
own  stock,  and  further  that  the  stock  was  not  an  original  issue, 
but  a  resale  of  stock  lawfully  in  its  hands  for  such  purpose.^ 

§  2061.  Charter  Under  Which  Company  May  Purchase  its 
Own  Shares. —  Under  a  charter  which  empowers  the  corporation  to 
"  acquire  and  transfer,  purchase  and  hold,  sell  or  exchange  any  real 
estate  or  other  property  that  may  be  deemed  desirable  in  the  transact'ion 
of  its  business,"  it  has  been  held  that  the  corporation  has  the  power  to 
purchase  its  own  shares.^  When,  therefore,  a  corporation  brought  an 
action  against  an  individual  for  an  accounting  and  for  the  surrender  of 
certain  notes  and  the  defendant  alleged,  by  way  of  counterclaim,  that 
he  bought  the  stock  of  the  plaintiff  corporation,  to  a  certain  amount, 
upon  an  agreement  that  the  plaintiff  would  purchase  it  of  him  on  cer- 
tain conditions,  which  had  been  subsequently  fulfilled, —  it  was  held 
that  this  was  a  good  defense.^ 

§  2062.  View  that  Corporation  may  Buy  and  Sell  its  Own 
Shares. — Some  of  the  American  courts  have  taken  the  view 
that  corporations,  when  not  prohibited  by  their  own  charters  or 
by  statute,  may  buy  and  sell  their  own  shares,  provided  they  do 
so  in  good  faith  without  intending  to  injure  their  creditors,  and 
provided  their  creditors  are  not  in  fact  injured  thereby.^     Even 

1  Yeaton  v.  Eagle  Oil  &c.  Co.,  4  *  First  Nat.  Bank  v.  Salem  Capital 
Wash.  183;  s.  f.  29  Pac.  Eep.  1051.  Flour-Mills  Co.,  39  Fed.  Eep.   89;  s. 

2  Iowa  Lumber  Co.  v.  Foster,  49  la.  c.  6  Rail  &  Corp.  L.  J.  209;  Dupee  v. 
25;  s.  c.  31  Am.  Rep.  140.  It  is  re-  Boston  Water  Power  Co.,  114  Mass. 
spectfuUy  submitted  that  this  conclu-  37;  Leland  v.  Hayden,  102  Mass. 
siou  is  unsound.  But  see  a  similar  542;  American  Railway- Frog  Co.  v. 
ruling  by  the  same  court  in  a  later  Haven,  101  Mass.  398;  Nesmith  v. 
case  where  the  power  granted  by  the  Washington  Bank,  6  Pick.  (Mass.)  324, 
charter  was  "to  make  contracts;  to  329;  Chicago  &c.  R.  Co.  v.  Marseilles' 
acquire  by  deed,  lease,  assignment,  or  84  111.  145  and  643;  Chetlaia  o.  Re- 
otherwise,  any  property  both  real  and  public  L.  Ins.  Co.  86  111.  220;  Clapp. 
personal;  *  *  *  and  do  all  other  ».  Peterson,  104  111.  26;  Republic  Life 
acts  and  exercise  all  other  powers  Ins.  Co.  u.  Swigert,  135  111.  150;  s.  c. 
necessary  to  the  conduct  of  its  busi-  9  Rail  &  Corp.  L.  J.  22;  25  N.  E.  Rep. 
ness  as  fully  as  private  individuals  680;  Frazer  u.  Ritchie,  8  IlL  App.  554; 
might  do."  Rollins  v.  Shaver  Wagon  City  Bank  of  Columbus  v.  Bruce,  17 
&c^  Co.,  80  Iowa,  380;  s.  c.  45  N.  W.  N.  Y.  507;  Hartridge  v.  Rockwell,  R. 
Rep.  1037.  M.  Chaiit.    (Ga.)    260;    Eggmann    v. 

3  Iowa  Lumber  Co.  v.  Foster,  Blanke,  40  Mo.  App.  318  (under  111. 
supra.  Stat.). 

1560 


POWERS  AS  TO  ITS  OWN  SHARES.     [2  Thomp.  Corp.  §  2063. 

if  such  a  transaction  is  invalid,  an  attack  upon  it  by  a  stock- 
holder must  be  made  in  a  direct  proceeding.  Where  he  sues  to 
recover  his  share  of  the  benefit  resulting  from  such  a  purchase, 
his  action  is  an  affirmance,  and  he  cannot  be  heard  to  impeach 
the  validity  of  the  corporate  action.^  In  a  recent  case  the 
Supreme  Court  of  North  Carolina  have  re-affirmed  this  doctrine 
and  carried  it  to  its  logical  conclusion,  by  holding  that  since  the 
company  is  bound  by  its  contracts,  its  agreements  with  the  per- 
sons from  whom  it  purchases  such  shares  of  stock,  may  be 
enforced  by  proper  legal  remedies  just  as  agreements  in  respect 
to  any  other  species  of  property  ;  that,  having  made  its  promis- 
sory note  to  one  of  its  stockholders  for  the  price  of  his  shares, 
he  would  have  his  remedy,  so  far  as  it  was  concerned,  just  as 
any  other  creditor  would,  subject  only  to  the  possible  rights  of 
other  creditors  against  him  in  cases  wherein  he  might  be  liable  ; 
and  that  if  he  were  not  liable  to  other  creditors,  in  some  way  as 
a  stockholder,  he  would  be  on  the  same  footing  as  such  credit- 
ors.^  Some  of  the  cases  which  recognize  the  power  of  a  company 
to  purchase  its  own  shares,  strictly  limit  the  right  to  exercise  it 
to  circumstances  under  which  the  rights  of  creditors  are  not 
involved.^  But  if  the  transaction  injuriously  ajBPect  the  rights  of 
a  creditor,  it  will  be  held  void  although  made  in  good  faith  by 
the  exchange  of  property  of  equal  value  and  without  any  element 
of  fraud  in  it;  and  even  though,  at  the  time  of  the  transfer,  the 
fact  of  indebtedness  was  not  established  and  was  unknown  to 
the  stockholder.* 

§  2063.  Creditors  Alone  can  Impeach  a  Sale  of  Stock  to  the 
Company. — Under  the  theory  of  these  cases,  the  preservation 
of  the  rights  of  creditors  being  the  only  reason  for  a  limitation 
upon  the  power  of  corporations  to  purchase  their  own  stock,  it 
has  been  held  that  creditors  alone  may  impeach  such  a  transac- 
tion.    And  since,  where  a  receiver  is  appointed  to  take  charge 

1  Coleman  u.  Columbus  Oil  Co.,  51  Assn.,  107  N.  C.  681;  s.  c.  12  S.  E. 
Pa.  St.  74.  Rep.  275. 

2  Blalock  V.  Kernersville  Mfg.  Co.,  3  Rg  Columbian  Bank,  147  Pa.  St. 
HON.  C.  99;  s.  c.  14  S.  E,  Rep.  501.  422;  s.  c.  29  W.  N.  C.  453,  458;  23 
Compare    Marshall    Foundry    Co.    v.  Atl.  Rep.  626,  628. 

Killian,  99  N.  C   501;  s.  c.  6  Am.  St.  *  Clapp  v.  Peterson,  104  111.  26 

Rep.    539;     Heggie    v.    Building    &c. 
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of  the  property  and  assets  of  a  corporation,  he  is,  for  the  pur- 
pose of  determining  the  nature  and  extent  of  his  title,  regarded 
as  representing  only  the  corporate  body  itself,  and  not  its 
creditors  and  shareholders,  and  is  vested  by  law  with  the  estate 
of  the  corporation,  and  for  purposes  of  litigation  takes  only  the 
rio-hts  of  the  corporation  such  as  could  be  asserted  in  its  own 
name,  — a  resolution  of  the  company,  duly  passed,  cancelling  all 
certificates  of  stock  not  fully  paid,  and  issuing  new  paid-up  cer- 
tificates for  the  amount  of  the  surrendered  stock  actually  paid, 
was  held  to  be,  in  effect,  a  purchase  by  the  company  of  the 
unpaid  stock  at  its  par  value  and  binding  between  the  corpora- 
tion and  the  stockholders,  so  that  it  could  not  be  avoided  by  a 
receiver  of  the  company.^ 

§  2064.  View  that  the  Corporation  may  be  the  Beneficial 
0\\Tier  of  its  Own  Shares. —  We  have  already  had  occasion  to  inquire  ^ 
whether  a  corporation  can  be  the  beneficial  owner  of  its  own  shares. 
As  the  shares  of  a  corporation  are  in  the  nature  of  corporate  debts,  the 
inquiry  is  analogous  to  the  inquiry  whether  a  man  can  become  the 
owner  of  his  own  debts,  by  buying  up  the  paper  evidence  of  them  and 
holding:  them  in  the  name  of  a  trustee.  ^  Where  the  unissued  stock  of  a 
corporation  was,  by  agreement  of  all  the  stockholders  (there  being  no 
creditors),  paid  with  corporate  funds,  and  issued  to  one  stockholder  to 
be  held  in  trust  for  all,  —  it  was  held  that  the  issue  was  valid,  and  that 
the  directors  had  no  authority  afterwards  to  direct  the  stock  to  be  sold.^ 

§  2065.   Power   of  National  Banks   in   this  Respect.  —  The 

question  has  been  frequently  presented  in  respect  of  such  pur- 
chases of  their  own  shares  made  by  national  banks;  and  the  con- 
clusion seems  to  be  that  while  such  banks  have  no  power  to  become 
the  general  and  unlimited  owners  of  their  own  shares,^  yet,  like 
other  corporations,^  they  may  purchase  their  own  or  other  shares 
to  protect  themselves  from  loss  on  a  debt ;  though  in  such  a  case 

1  Republic  L.  Ins.  Co.  v.  Swigert,  2  j^nte,  §  1107. 

135    III.    150.     Compare    Crandall    v.  ^  See  post,  ^20G9. 

Lincoln,   52    Com.    73;  s.    c.    54  Am.  *  Jones  v.  Morrison,  31  Minn.  140. 

Eep.  5G0.     The  prevailing  view  is  that  ^  Meyers  v.   Valley  Nat.   Bank,  18 

a  receiver  of   a  corporation  represents  Bankr.  Reg.  84. 

creditors,  and  in  their  belialf  cau  im-  6  Post,   §  2068;  National    Bank   Of 

peach  illegal  acts  of   the  corporation.  Charlotte  v.  National  Exchange  Bank 

Post,  §        .  of  Baltimore,  39  Md.  600. 
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the  bank  is  bound,  under  the  ojieration  of  the  statute/  to  sell  the 
shares  within  six  months ;  and  it  may  sell  them  on  credit  and 
take  the  purchaser's  note,  with  the  stock  sold  as  collateral  to 
secure  it,  provided  this  is  done  in  good  faith. ^ 

§  2066.  Ultra  Vires  no  Defense  to  Note  Given  for  Such 
Stock.  —  In  the  case  last  supposed  in  the  preceding  section,  if  it 
were  true  that  the  corporation  exceeded  or  abused  its  powers  in 
the  transaction,  this  would  not  be  a  good  defense  to  an  action  on 
the  note.  The  question  of  misuser  will  not  be  decided  collater- 
ally in  such  a  case,  by  setting  aside  a  sale  otherwise  good.  "  An 
abuse  of  its  corporate  powers  might  be  a  reason  for  punishing  the 
bank,  but  would  bo  no  sufficient  reason  for  not  enforcing  this 
contract  in  the  interest  of  the  creditors  of  the  bank.  The  law 
will  not  permit  a  defendant  to  refuse  payment  upon  his  contract 
ui)()n  the  ground  that  there  was  an  abuse  of  the  corporate 
powers  ill  making  it."  ^ 

§  2067.  Cannot  Purchase  of  One  Stockholder  to  the  Ex- 
clusion of  the  Others. —  Where  the  case  is  such  that  it  involves 
only  the  rights  of  the  stockholders,  and  not  the  rights  of  the 
creditors, — as  where  the  governing  statute  (orhids  nn  iiisolvejif 
company  to  buy  its  own  capital  stock,*  and  by  implication  allows 
a  solvent  corporation  to  do  so,  —  the  right  cannot  be  exercised 
by  the  cor[)oration  to  the  exclusion  of  others  similarly  situated. 
In  such  a  case  a  corporation  cannot  reduce  its  capital  stock  by 
purchasing  the  shares  belonging  to  one  stockholder;  but  each 
stockholder  should  be  allowed  to  surrender  the  same  proportion 
of  his  stock,  as  the  amount  of  the  proposed  reduction  bears  to 
the  aggregate  of  the  capital  stock.^ 

§  2068.  Exceptions  to  the  Foregoing  Rule.  —  Certain 
recognized  exceptions  to  the  foregoing  rule  exist,  founded  upon 
necessity.  Thus,  it  is  agreed  that  a  corporation  may  receive  its 
own  fchares  from  its  debtor  in  order  to  save  itself  from  loss; 

1  Rev.  St.  U.  S.,  §  5141.  App.  42,  51,  opiniou  by  Bakewell,  J.; 

2  Union  Nat.  Bank  v.  Hunt,  76  Mo.  affirmed  on  this  point,  7(J  Mo.  440. 
440;  affirming  on  this  point  7  Mo.  •*  N.  H.  Gen.  Stats,  ch.  135,  §3. 
App.  42.  ^  Currier  v.  Lebanon  Slate  Co.,  56 

3  Union  Nat.  Bank  v.  Hunt,  7  Mo.  N.  H.  262. 
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though  it  seems  it  has  no  power  to  do  this  out  of  mere  comphiis- 
aiicy  to  shareholders  who  may  be  indebted  to  it.^  There  is  no 
doubt  that  a  corporation  may  receive  its  own  shares  as  security 
for  a  previously  existing  debt  contracted  by  the  stockholder ;  ^ 
and  where  this  was  done  by  an  incorporated  bank,  it  was  held 
that  a  court  of  equity  would  not,  after  a  long  lapse  of  time,  com- 
pel the  stockholders  to  resume  their  stock  and  the  responsibili- 
ties attached. 3  And  we  have  already  seen,*  that  the  forfeiture  of 
shares  and  their  consequent  resumption  by  the  corporation,  is 
one  of  the  recognized  means  of  enforcing  the  payment  of  assess- 
ments. In  a  case  where  the  general  rule  that  a  corporation  can- 
not purchase  its  own  shares  was  applied  and  enforced  against 
the  selling  stockholders,  it  was  said:  "  Should  it  loan  money  to 
a  stockholder  and  be  obliged  to  take  its  own  stock  in  payment, 
that  would  not  be  illegal  per  se.  So  too  it  may  be  allowable  for 
a  company  to  purchase  stock  temporaril}'  with  its  surplus  earn- 
ings; but  stock  should  not  be  held  indefinitely;  it  should  be  dis- 
posed of  in  a  reasonable  time.  If  not,  and  should  creditors 
thereby  be  prejudiced,  perhaps  the  managers  might  be  liable. 
Nor  do  we  intend  to  say  that  a  direct  purchase  would  be  declared 
illegal  at  the  instance  of  a  party  to  the  transaction.  If  the  stock 
is  re-issued  and  creditors  are  not  prejudiced,  probably  the  courts 
would  not  interfere.  But  as  a  rule  to  which  there  are  few  if  any 
exceptions,  when  a  stockholder  conveys  his  stock  to  the  com- 
pany and  receives  in  return  a  portion  of  the  capital,  he  holds  the 
money  so  received  subject  to  the  superior  equities  of  creditors."  ^ 

§   2069.  Power  to  Re-issue  Such  Purchased  Shares  —  Mer- 
ger  Revival. —  Where  a  corporation  has   power   in    a   given 

case  to  become  the  owner  of  its  own  shares,  by  purchase,  for- 
feiture, or  other  mode,  it  may  be  stated  with  confidence  that  the 

Taylor  v.   Miami  Exporting   Co.,  42;  German  Savings  Bank  ??.  Wulfekuh- 

G    Oh.    St.    176;    s.   c.    22  Am.   Rep.  ler,  19  Kan.  60. 

785;    recognized    in   State  v.  Oberlin  »  Taylor  u.  Miami  Exporting  Co.,  6 

Building  Asso.,   35  Oh.  St.  258,  and  Ohio,  176. 

in    Coppin     v.     Greenlees    &c.     Co.,  *  Ante,  §  1762,  et  seq. 

38   Oh.    St.    275;    s.   c.   43    Am.   Rep.  s  Crandall  v.  Lincoln,  52  Conn.    73, 

425.  101 ;  s.   c.  52   Am.  Rep.  560,  566.     See 

2  Union  Nat.  Bank  v.  Hunt,  76  Mo.  Thompson  v.  Mosey,  47  N.  J.  Eq.  538; 

440;  affirming  on  this  point  7  Mo.  App.  s.  c.  20  Atl.  Rep.  854. 
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shares  do  not  necessarily  merge  or  become  extinguished,  or  that 
if  they  have  merged  they  may  be  revive  J,  so  that  the  corporation 
may  afterwards  sell  them  or  otherwise  re-issue  them.^  It  was 
aaid  in  an  early  case  that  it  had  always  been  the  understanding 
and  practice,  that  where  a  bank  took  its  own  shares  in  pledge 
to  secure  a  debt,  it  was  authorized  to  re-issue  them  whenever 
it  saw  fit.^  In  another  case  it  was  held  that  a  corporation 
which  has  power  to  take  its  own  stock  in  payment  of  debts  may 
sell  it  again  and  take  notes  for  the  price,  under  the  general 
power  of  the  directors  to  manage  its  business.^  Such  re-issue 
or  resale  is  regarded  as  a  re-issue  of  old,  and  not  an  issue  of  new 
shares,*  from  which  the  conclusion  of  another  court  would  seem 
to  follow  that,  upon  such  a  resale,  the  stockholders  have  no 
right  of  becoming  i)urchasers  in  preference  to  the  general  public; 
nor  can  the  directors  be  prevented  from  purchasing  on  the 
ground  that  they  are  trustees  and  cannot  be  both  buyers  and 
sellers.^  The  first  proposition  is  clear  enough  ;  the  latter  is 
doubtful.  Another  court  has  reasoned  that  here,  as  in  other 
cases,  the  question  of  merger  depends  largely  upon  intention; 
that  such  a  purchase  merely  suspends  the  right  to  vote  on  the 
stock,  and  may  or  may-  not  have  the  effect  of  a  merger,  at  the 
option  of  the  company ;  and  that  some  manifestation  of  such 
intent  should  be  proved,  to  produce  that  result.^ 

§  2070.  One  Corporation  Cannot  Subscribe  for  Shares  in 
Another. —  Corporations  aggregate  can  only  be  formed  by  in- 
dividuals, and  unless  the  power  is  conferred  by  statute  in  express 
terms  or  by  necessary  implication,  one  corporation  has  no  faculty 
of  becoming  a  corporator  in  another;  and  hence  a  subscription 
by  one  corporation  to  the  capital  stock  of  another  is  ultra  vires 
and  void.^     But  it  does  not  follow  that  stockholders  may  not,  by 

1  Commonwealth  v.  Boston  &c.  R.  ^  state  Bank  v.  Fox,  3  Blatchf.  (U. 
Co.,  142  Mass.  146;  Williams  v.  Sav-      S.)  431. 

age  Man.   Co.,   3   Md.   Ch.   418;  City  ■»  City  Bank  of  Columbus  f.  Bruce, 

Bank  of  Columbus  v.  Bruce,  17  N,  Y.  17  N.  Y.  507. 

507   Rogers   v.  Phelps,  31   N.   Y.   St.  *  Ilartritlge    v.    Rockwell,    R.     M. 

Rep.  872;  s.  c.  9  N.  Y.  Supp.  886  (land  Charlt.   (Ga.)  260. 

scrip).  ®  State  v.  Smith,  48  Vt,  2C6. 

2  Williams  r.  Savage  Man.  Co.,  ^  Ante,  §  1102,  et  seq;  Railway  Co. 
tupra.  V.  Iron  Co.,  46  Oh.  St.  44;  s.c.subnom. 
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acquiescence,  lose  their  right  to  the  aid  of  a  court  of  justice  for 
the  purpose  of  setting  aside  such  a  transaction  ;  and  it  has  been 
held  that  this  result  follows  where  the  stockholders  postpone 
their  complaint  for  a  length  of  time  extending  from  seven  to 
fifteen  years.^ 

§  2071.  But  may  Sometimes  Acquire  Shares  in  Another 
Company.  —  And  yet  there  seems  to  be  no  reason  in  the  nature 
of  a  corporation  why  it  may  not  become  the  owner  of  shares  in 
another  company,  considered  in  the  light  of  property.  And 
such  authority  is  sometimes  granted,  either  by  a  special  provis- 
ion of  the  corporate  charter,^  or  by  a  statutory  provision  appli- 
cable to  corporations  general ly.^  In  Georgia,  on  the  other 
hand,  the  impolicy  of  permitting  a  corporation  to  acquire  and 
hold  the  corporate  stock  of  a  similar  organization  is  recognized 
by  a  constitutional  enactment  declaring  that  the  legislature 
'«  shall  have  no  power  to  authorize  any  corporation  to  buy 
shares  or  stock  in  any  other  corporation  in  this  State  or  else- 
where."* And  although  such  a  power  is  possessed  under  its 
charter,  by  a  foreign  corporation,  it  can  not  be  exercised  within 
a  State,  the  legislative  policy  of  which  prohibits  the  exercise 
of  such  power  by  domestic  corporations.^ 

Valley  R.  Co.  v.  Lake  Erie  Iron  Co.,  1  ^  Act  N.  J.  April  4,  1888;  L.  N.  J. 

L.  R.  A.  412;  18  N.  E.  Rep.  486;  New  1888,  c.     2(!9,  p.  385,   providing  that 

Jersey  Central  R.  Co.  v.  Pennsylvania  corporations  of  the  State  and  of  any 

R.  Co.,  31  N.  J.  Eq.  475;  Franklin  Co.  other  State    doing    bu>iDess    in    the 

V.  Lewiston  Savings  Bank,  68  Me.  43;  State,  authorized  by  law  to  ovrn  and 

s.  c.  28  Am.  Rep.  9;  Central  R.  Co.  v  hold  shares  of  stock    and   bonds  of 

Collins,  40  Ga.  682.   Where  one  corpo-  corporations    of    other    States,    may 

ration  sells  property  to  another  for  a  own,  bold  and  dispose  thereof  in  the 

fixed  price,  to  be  paid  in  stock  of  the  same  manner,  and  with  all  the  rights, 

latti  r,  to  be  delivered  to  the  former  powers    and  privileges  of  individual 

through  its  designated  officer,  delivery  owners  of  shares  of  the  capital  stock 

of  the    certificates    of    stock   to    such  and  bonds  or  other  evidence    of  in- 

officer,  or  to   another  by    his    order,  debtedness    of    corporations    of  the 

operates  as  a  discharge  for  the  price.  State. 

Leathers  v.  Janney,   41  La.  An.  1120;  *  Const.    Ga.,  art.  4,  §    2,  par.  i. 

s.  c.  6  L.  R.  A.  661 ;  6  South.  Rep.  884.  See  also  Clarke  v.  Central  R.  &c.  Co., 

1  Alexander  v.  Searcy,  81  Ga.  536;  50  Fed.  Rep.  338;  Hamilton  v.  Savan- 
s.  c.  12  Am,  St.  Rep.  337;  8  S.  E.  nah  &c.  R.  Co.,  49  Fed.  Rep.  412; 
Rep.  630.  Lanidon  v.  Branch,  37  Fed.  Rep.  449. 

2  Clarke  v.  Central  R.  &c.  Co.,  50  *  Clarke  v.  Central  R.  &c.  Co.,  60 
Fed.  Rep.  338;  a7Ue,  §  1108.  Fed.  Rep.  338. 
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§  2072.  Contract  of  the  Corporation  to  Pay  in  Its  Own 
Stock  —  Wliat  Amounts  to  a  Default.  —  The  rule  that  one  con- 
tracting to  pay  in  a  particular  comraodity  must  have  the  article  at  the 
time  and  place  designated  for  its  delivery,  or  he  becomes  hable  to  pay 
in  money,  has  been  held  not  to  apply  to  a  contract  by  a  corporation  to 
pay  in  its  own  stock.  The  corporation  is  not  in  default  until  a 
demand  and  refusal  to  issue  the  certificate.^ 

1  Phillips  V.  Allegheny  Car  Co.,  82  Pa.  St.  3G8. 
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CHAPTER  XXXIY. 

fNCREASING    AND    DECREASING   CAPITAL   STOCK. 

Art.     I.  Increasing  Capital  Stock,  §§  2076-2111. 
II.  Reducing  Capital  Stock,  §§2114-2122. 


Article  I.  Increasing  Capital  Stock. 


Skction 

2076.  Directors  no  power  to  increase 

capital  stocli. 

2077.  But   may  receive   subscriptions 

to    capital    stocii    not    tilled 
up. 

2078.  Bill  in  equity  by  stocliholder  to 

prevent  such  increase. 

2079.  No  implied  authority  to  increase 

or  diminish. 

2080.  Increase  beyond  charter  limita- 

tion void. 

2081.  Subscriber  may  recover  install- 

ments     vi'here     subscription 
illegal. 

2082.  Irregularities  in  subscription  to 

increase  —  departures      from 
the  statute. 

2083.  Irregularities   validated   by  ac- 

quiescence  and  cured  by  es. 
toppel. 

2084.  Illus' rations. 

2085.  Further  illustrations;  when  not 

a  defense    to   an   action  for 
calls. 

2086.  Shareholders  not  allowed  to  set 

up  irregularities  after  insolv- 
ency. 

2087.  Effect  on  the  liability  of  share- 

holder-*. 

2088.  Authorized    increase    will     not 

release  stockholders. 

2089.  Liability  where  the  increase  is 

cancelled. 
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2090.  Statutory  individual  liability. 

2091.  Doctrine    that    the   share-taker 

wlio  takes  at  less  than  par 
liable  only  to  subsequent 
creditors. 

2092.  New  doctrine  that  a  corporation 

can  increase  its  capital  and 
sell  the  new  shares  at  their 
market  value. 

2093.  Increasing  the  capital  byissuing 

preference  shares. 

2094.  New    stock    to    be    distributed 

ratably  among  existing  stock- 
holders. 

2095.  Charter  vesting  directors  with  a 

discretion  as  to  the  distribu- 
tion of  new  stock. 

2096.  Stock    issued    without    giving 

other  stockholders  an  oppor- 
tunity of  pro  rata  subscrip- 
tion cannot  be  voted. 

2097.  Liability     of      corporation     to 

stockholdpr  for  refusing  so 
todisti'ibiite. 

2098.  Enjoined  from  charging  stock- 

holders a  bonus. 

2099.  But  stockholder  paying  a  bonus 

cannot  recover  it  from  the 
corporation. 

2100.  Rule  does   not  apply  to  shares 

of  original  stock  bought  in. 

2101.  Imposing   a    limit    as    to    time 

when  new  shares  taken. 
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Section  Section 

2102.  Remedy   Oi    corporation   where       2107.  Limitations  of  amount  of  capi- 

shareholder  fails  to  take  liis  tal  stock. 

proportion.  2108.  Decisions  under  particular  stat- 

2103.  Right  of  rescission  where  all  the  utes. 

new  shares  are  not  taken.  2109.  Preferred  stock. 

2104.  Power  of  corporation  to  rescind      2110.  [Missouri]  Cannot  be  increased 

vote  to  increase.  except  in  pursuance   of  law: 

2105.  Constitutional    prohibitions   of  notice    must     be  published. 

the  fie. itious  increase  of  cap-      2111.  National      banks:      absent      of 
ital  stock.  comptroller  of  currency. 

2106.  Statutoiy  provisions  respecting 

the  increase  of  capital  stock. 

§  2076.   Directors  no  Power  to  Increase  Capital  Stock.  —  A 

change  so  organic  and  fundamental  as  that  of  increi'sing  the  capi- 
tal stock  of  a  corporation  beyond  the  limit  fixed  by  the  charter 
cannot  be  made  by  the  directors  alone,  unless  expressly  authorized 
thereto.  A  charter  authorizing  an  increase  of  the  stock  "  at  the 
pleasure  of  the  corporation  "  does  not  therefore  confer  upon  the 
directors  power  to  increase  the  stock,  for  they  are  not,  for  this 
purpose,  the  corporation.  The  reason  was  thus  stated  at  length 
in  an  opinion  of  the  Supreme  Court  of  the  United  States  given 
by  Mr.  Justice  Bradley:  "The  general  power  to  perform  all 
corporate  acts  refers  to  the  ordinary  business  transactions  of 
the  corporation,  and  does  not  extend  to  a  reconstruction  of  the 
body  itself  or  to  an  enlargement  of  its  capital  stock.  A  corpora- 
tion, like  a  partnership,  is  an  association  of  natural  persons  who 
contribute  a  joint  capital  for  a  common  purpose;  and  although 
the  shares  may  be  assigned  to  new  individuals  in  perpetual  suc- 
cessicm,  3'et  the  number  of  shares  and  amount  of  capital  cannot 
be  increased  except  in  the  manner  expressly  authorized  by  the 
charter  or  articles  of  association.  Authority  to  increase  the  cap- 
ital stock  of  a  corporation  may  undoubtedly  be  conferred  by  a 
law  passed  subsequent  to  the  charter;  but  such  a  law  should  reg- 
ularly be  accepted  by  the  stockholders.  Such  assent  might  be 
inferred  by  subsequent  acquiescence;  but  in  some  form  or  other 
it  must  be  given  to  render  the  increase  valid  and  binding  on 
them.  Changes  in  the  purpose  and  object  of  an  association,  or 
in  the  extent  of  its  constituency  or  membership,  involving  the 
amount  of  its  c.ipital  stock,  are  necessarily  fundamental  in  their 
character,  and  cannot,  on  general  principles,  be    made  without 
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the  express  or  implied  consent  of  the  members.  The  reason  is 
obvious.  First,  as  it  re-^pects  the  purpose  and  object.  This 
may  be  said  to  be  the  final  cause  of  the  association,  lor  the  sake 
of  which  it  was  brought  into  existence.  To  change  this  without 
the  consent  of  the  associates  would  be  to  commit  them  to  an  en- 
terprise which  they  never  embraced  and  would  be  manifestly 
unjust.  Secondly,  as  it  respects  the  constituency  or  capital  and 
meraberr-hip.  This  is  the  next  most  important  and  fundamental 
point  in  the  constitution  of  a  body  corporate.  To  change  it 
without  the  consent  of  the  stockholders  would  be  to  make  them 
members  of  an  association  in  which  they  never  consented  to  be- 
come such.  It  would  change  the  relative  influence,  control  and 
profit  of  each  member.  If  the  directors  alone  could  do  it,  they 
could  always  perpetuate  their  own  power.  Their  agency  does 
not  extend  to  such  an  act,  unless  so  expressed  in  the  charterer 
subsequent  enal)ling  act ;  and  such  subsequent  act,  as  before  said, 
would  not  bind  the  stockholders  without  their  acceptance  of  it, 
or  assent  to  it  in  some  form.  Even  when  the  additional  stock  is 
distributed  to  each  stockholder  j9ro  rata^  it  would  often  work  in- 
justice, because  many  of  the  stockholders  might  be  unable  to 
take  their  respective  shares,  and  might  thus  lose  their  relative 
interest  and  influence  in  the  corporate  concerns.  These  conclu- 
sions flow  naturally  from  the  character  of  such  associations.  Of 
course  the  associates  themselves  may  adopt  or  assent  to  a  differ- 
ent rule.  If  the  charter  provides  that  the  capital  stock  may  be 
increased,  or  that  a  new  business  may  be  adopted  by  the  corpo- 
ration, this  is  undoubtedly  an  authority  for  the  corporation  (that 
is,  the  stockholders)  to  make  such  a  change  by  a  stockholders' 
vote,  in  the  regular  way.  Perhaps  a  subsequent  ratification,  or 
assent  to  a  change  already  made,  would  be  equally  effective.  It 
is  unnecessary  to  decide  that  point  at  this  time.  But  if  it  is  de- 
sired to  confer  such  a  power  on  the  directors  so  as  to  make  their 
acts  binding  and  final,  it  should  be  expressly  conferred."  * 

§  2077.  But  may  Receive  Subscriptions  to  Capital  Stock 
not  Filled  up.  —  The  decision  just  quoted  contains  this  dictum  by 
Mr.  Justice  Bradley,  which  no  doubt  expresses  the  correct  rule  : 

1  Railway  Co.  v.  Allerton,  18  Wall.  (U.  S.)  233;   10  Myer  Fed.  Dec,  §  13i. 
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<'  Where  the  stock  expressly  ullowcd  Wy  a  charter  has  not  ])een 
all  subscribed,  ihe  power  of  the  (lirector?j  to  receive  subscriptions 
for  the  balance  may  stand  on  a  different  footing.  Such  an  act 
might,  perhaps,  be  considered  as  merely  getting  in  the  capital 
already  provided  for  the  operations  and  necessities  of  the  com- 
pany, and,  therefore,  as  belonging  to  the  orderly  and  proper  ad- 
ministration of  the  company's  affairs.  Even  in  such  case, 
however,  ])rudent  and  fair  directors  would  prefer  to  have  the 
sanction  of  the  stockholders  to  their  acts."  ^ 

§  2078.  Bill  in  Equity  by  Stockholder  to  Prevent  Such  In- 
crease. —  A  dissenting  stockholder  may  maintain  a  suit  in  equity 
against  the  directors  to  restrain  them  from  making  such  an 
unauthorized  increase  of  the  capital  stock. ^ 

§  2079.   No  Implied  Authority  to  Increase  or  Diminish. — 

Corporations  have  no  implied  authority  either  to  increase  or 
reduce  their  capital  stock,  and  can  only  do  so  when  authorized 
by  the  legislature,  and  in  the  manner  so  authorized.^  For  in- 
stance, under  the  constitution  and  laws  of  Louisiana,  which  pro- 
vide for  increasing,  but  not  for  reducing  such  capital  stock, 
corporations  have  no  power  to  decrease  their  capital.*  Where 
the  capital  stock  of  the  corporation  is  limited  to  a  certain 
amount,  to  be  divided  into  shares  of  a  certain  amount  each,  and 
where  all  the  capital  stock  so  limited  and  divided  into  shares  has 
been  subscribed  for  and  paid  in,  the  power  of  the  corporation  to 
issue  any  additional  shares  of  stock  is  exhausted.^  Sir  Nathaniel 
liindley  says:  "If  the  capital  of  a  company  is  fixed  by  its 
charter,  letters-patent,  or  special  art,  and  no  power  is  given  to 
increase  it,  such  capital  cannot  be  increased,  even  by  the  consent 
of  all  the  members  of  the  company.  The  distinction,  however, 
between    borrowing  money  and  increasing  capital,    which  was 

1  Railway  Co.  v.  Allerton,  18  Wall.  Grangers  Life  &  Health  Ins.  Co.  v. 
(U.  S.)  233,  236;  s.  c.  10  Myer  Fed.  Kamper,  73  Ala.  325;  Winters??.  Arm- 
Dec,  §  134.  strong,  37  Fed.  Rep.  508. 

2  Railway  Co.  v.  Allerton,  18  Wall."  ^  SLignouret  v.  Home  Ins.  Co.,  24 
(U.  S.)  233;  s.  c.    10  Myer  Fed.  Dec,  Fed.  Rep.  332. 

§  134.  5  Mech.  Bank  v.  N.  Y.  &c.  R.   Co., 

3  Sutherland  v.  Olcott,  95  N.  Y.  93;       13  N.  Y.  599,  617. 
reversing  s.   c.  29  Huu  (N.   Y.);  161; 
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adverted  to  on  a  former  occasion,  must  not  be  overlooked;  for 
it  does  not  follow  that  because  a  majority  of  the  shareholders  of 
a  company  can  not  increase  the  capital  of  the  company,  they  can 
not  lawfully,  and  against  the  will  of  the  minority,  borrow  money 
on  the  credit  of  the  company."  ^ 

§  2080.  Increase    Beyond  Charter  Liimitation,  Void. —  Of 

course,  an  attempt  to  increase  the  stock  of  the  company  beyond 
the  limit  fixed  by  its  charter  must  be  ultra  vires  and  the  increas- 
ed stock  itself  therefore,  void.  It  confers  on  the  holders  no 
rights  and  subjects  them  to  no  liabilities.  If  the  stock  of  the 
first  and  second  issues  should  be  held  by  one  set  of  holders,  and 
the  stock  of  a  third  and  fourth,  in  excess  of  the  charter  limitation? 
by  another,  in  a  contest  between  them  the  latter  would  be  ex- 
cluded from  all  participation  in  the  management  of  the  company 
or  in  its  profits.  To  decide  that  the  holders  of  stock  issued  ultra 
vires  have  the  same  rights  as  the  holders  of  authorized  stock  is 
to  ignore  and  override  the  limitations  and  prohibitions  of  the 
charter.  It  follows  that  if  the  holder  of  such  spurious  stock  has 
none  of  the  rights,  he  can  be  subjected  to  none  of  the  liabilities 
of  a  holder  of  genuine  stock.  His  contract  to  pay  for  spurious 
shares  is  without  consideration  and  cannot  be  enforced. ^ 

§  2081.  Subscriber  may  Recover  Installments  where  Sub- 
scription Illegal. —  If  the  increase  is  illegal  and  the  subscriber 
has  paid  money  in  respect  of  his  shares,  he  may  recover  it  back, 
as  money  paid  on  a  consideration  which  has  failed  ;  and  it  seems 
that  the  rule  in  pari  delicto  potior  est  conditio  possidentis  does 
not  extend  to  such  a  case.  This  may  be  illustrated  by  a  case 
where  A.  subscribed  for  shares  in  the  capital  stock  of  a  cor- 
poration, in  increase  of  its  stock.  The  proceeding  was  illegal, 
because  in  contravention  of  the  statute  under  which  the  corpora- 
tion was  organized.  A.  paid  a  certain  sum  as  an  installment  on 
his  subscription,  on  the  first  call.  By  the  subscri[)tion  he  was 
to  forfeit  all  he  had  paid  if  he  failed  to  pay  subsequent  calls. 
He  so  failed,  and,  after  the  corporation  had  declared  his  rights 

■^  Lind.  Comp.  Law,  5th  ed.,  p,  397-  123;  Australian   &c.  Co.  v.  Mounsey, 

8;   ciiiiia;  to  the  last  point,  Bryan  v.  4  Kay  &  J.  733. 

Metropolitan  &c.  Co.,  3  De  Gex  &  J.  ^  Scovill  v.  Thayer,  105  U.  S.  148. 
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to  be  forfeited,  but  before  any  scrip  had  been  issued  for  the  new 
stock,  the  corporation  abandoned  the  plan  of  increasing  the 
stock.  A.  sued  the  corporation  to  recover  back  the  sum  i)aid  by 
him  as  such  installment.  It  was  held  that  he  was  entitled  to 
recover  it.^ 

§  2082,  Irregularities  in  Proceedings  to  Increase  —  De- 
partures from  the  Statute. —  The  provisions  of  the  charter 
or  other  governing  statute  touching  such  an  increase  must  govern 
subsisting  contractual  arrangements. ^ 

§  2083.  Irregularities  Validated  by  Acquiescence  and 
Cured  by  Estoppel. —  But  where  the  "power  to  make  an  increase 
exi:?ts,  mere  irregularities  in  the  mode  of  making  the  increase 
may  be  validated  by  acquiescence,  or  cured  on  the  principle 
of  estf)ppel,  so  as  to  cut  off  any  dissenting  stockholder  from 
asserting  its  invalidity.^ 

§  2084.  Illustrations. —  Thus,  unanimous  consent  will  make  an  in- 
crease of  the  capital  stock  of  a  corporation  binding  upon  all  the 
stockholders,  though  not  made  with  the  statutory  formalities.*  And 
where  there  was,  under  the  governing  statute,  authority  to  increase  the 
capital  stock  at  the  discretion  of  the  stockholders,  it  was  held  that  no 
formal  vote  was  necessary  to  make  the  increase,  but  that  the  requisite 
assent  of  the  stockholders  could  be  shown  by  their  conduct  and  ac- 
quiescence.^  And  this  assent  may  be  shown  by  accepting  shares  of 
the  increased  capital  so  issued,  so  as  to  cut  off  the  right  of  objecting  to 
the  failure  of  the  corporation  to  record  and  publish  the  fact  of  the  in- 
crease.^  And  hence,  where  all  the  stockholders  of  a  corporation  assent 
to  the  action  of  a  stockholders'  meeting  in  increasing  the  capital  stock, 
or  ratify  such  action,  they  can  not  afterwards  raise  the  objection  to 
such  increase  that  no  formal  notice  of  the  meeting  was  given,  or  that  it 

1  KnowltOQ     V.    Consrress      Spring  417;    Byers  v.    Rollins,  13    Colo.    22; 
Co.,  14  Blatchf.  (U.  S.)  3G4.  s.  c.  21  Pac.  Rep.  894. 

2  Olio  Ins.  Co.  p.  Nunncmacher,  15  *  Pool  v.  West  Point  &c.  Assoc,  30 
Ind.  294.  Fed.  Rep.   513;  Bailey   v.    Champlain 

3  Railway  Co.  v.  AUerton,  18  Wall.  &c.  Co.,  77  Wis.  453;  s.  c.  46  N.  W. 
(U.  S.)  233;  Payson  v.  Stoever,  2  Dill.  Rep.  539. 

(U.  S.)  428;  Bailey  v.  Champain  &c.  *  Payson  r.  Stoever,  2  Dill.  (U.  S.) 

Co.,  77  Wis.  453;  s.  c.  46  N.  W.  Rep.  428. 

539;  Stutz  V.  Handley,  41   Fed.   Rep.  «  Stutz  u.  Handley  (Tean.),  41  Fed. 

531;  reversed  on  ottier  grounds,  s.  c.  Rep.  531. 


subnom.  Handley  v.  Stutz,  139  U.  S. 
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was  held  in  auother  State  than  that  in  which  the  corporation  was 
chartered,  there  being  nothing  in  the  charter  to  prohibit  its  being  so 
held.^  Nor  will  the  failure  to  enter  on  the  minutes  of  the  compan}^  a 
vote  of  the  stockholders  by  which  its  capital  stock  is  increased  at  all 
affect  the  validity  of  the  act  of  increase ;  since  most  corporate  acts  can 
be  proved  by  parol. ^ 

§  2085.  Further  Illustrations :  Wlien  not  a  Defense  to  an 
Action  for  Calls. —  On  like  grounds,  an  irregularity  committed  by  the 
officers  of  the  corporation  in  a  proceeding  to  increase  the  capital  stock 
of  the  company,  as  where  the  law  requires  the  certificate  of  increase 
which  is  to  be  filed  with  the  Secretary  of  State  to  show  the  whole 
amount  of  the  capital  stock  paid  in,  and  also  the  debts  and  liabilities 
of  the  company,  and  the  certificate  which  was  filed  did  not  show  these 
facts,  it  was  held  that  one  who  had  subscribed  for  shares  of  the  stock 
so  increased,  could  not  set  up  this  irregularity  as  a  defense,  when  sued 
by  the  corporation  to  enforce  his  contract  of  subscription.  The  court 
referred  for  the  reason  of  its  decision,  to  the  general  principle  that 
"parties  recognizing  the  existence  of  corporations  have  no  right  to 
object  to  irregularities  in  their  organization.  If  the  State  chooses  to 
tolerate  such  irregularities,  it  is  not  for  individuals  to  question  its 
acts,  certainly  not  for  individuals  who  make  contracts  with  them.  The 
defendant's  subscription  was  a  contract  with  the  company,  and  recog- 
nized the  existence  of  increased  stock.  In  point  of  fact,  the  stock  had 
been  increased,  but  the  certificate  of  the  increase  did  not  in  all  respects 
comply  with  the  law.  The  certificate  was  imperfect,  but,  as  it  was  on 
the  public  records,  it  was  open  to  the  inspection  of  all  who  desired  to 
subscribe.  If  there  were  defects  in  it  which  would  have  influenced  the 
defendant  in  his  subscription,  he  had  the  opportunity  of  informing 
himself  as  to  the  facts.  He  chose  to  subscribe  to  the  stock,  the 
increased  stock  de  facto."  ^  But  a  subscription  under  such  circum- 
stances, without  any  payment  thereon,  or  any  subsequent  act  of 
recognition,  would  not,  it  was  held,  but  on  what  grounds  are  not 
apparent,  bind  the  defendant.* 

§  2086.   Shareholders  not  Allowed  to  Set  up  Irregularities 
after  Insolvency.  —  An  unauthorized  increase  of  the  capital  stock 

1  Stutz   V.  Handley,   41   Fed.    Rep.      57  Mo.  126,  129.     See  also  Pullman  v. 
531;  reversed  on  other   grounds  sub      Upton,  96  U.  S.  328. 

nom.  Ilandley  v.  Stutz,  139  U.  S.  417,  *  Kansas    Hotel  Co.    v.   Hunt,    57 

but  affirmed  on  this  point.  Mo.  126,    129.     Compare  with   Meth- 

2  Ibid.  139  U.  S.  417.  odist    Episcopal    Church    v.   Pickett, 

3  Kansas  City  Hotel   Co.  v.  Hunt,  19  N.  Y.  486. 
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of  a  corporation  may  be  validited  by  an  acquiescence  of  the 
shareholders  in  such  a  sen-e  th  it  a  shareholder  will  not  be 
alh)vved,  after  the  insolvency  of  the  corporation,  when  proceeded 
against  by  its  assignee  in  bankruptcy  to  cidiect  what  remains 
due  U])on  his  subscription,  to  set  up  the  invalidity  of  the  increase 
of  capital  stock  or  of  a  reorganization  of  the  company,  where 
that  has  taken  place. ^  When,  therefore,  a  shareholder  was  thus 
sued  and  his  defense  was  that  the  proceedings  to  reorganize  the 
company  after  it  had  previously  become  insolvent  and  to  trans- 
fer its  charter  and  to  increase  its  capital  stock  had  been  taken  by 
the  directors  without  authority  of  the  shareholders,  the  defense 
was  lield  nntivailing,  on  the  ground  of  a  subsequent  acquiescence 
and  ratification  by  the  defendant,  by  Mr.  District  Judge  Withey, 
who  stated  his  conclusion  of  law  as  follows:  *'  When  the 
legislature,  in  1869,  granted  authority  to  existing  insurance 
companies  to  increase  their  stock  upon  taking  certain  proceedings, 
and  persons  acting  under  color  of  authority  took  proceedings 
and  attempted  compliance  with  the  law,  and  in  pursuance  of 
those  proceedings  actually  issued  additional  stock,  claiming  to 
have  ol)tained  the  right  so  to  do,  obtained  control  of  the  corpo- 
ration affairs,  and  launched  its  new  scheme,  — then,  as  between 
the  purchasers  and  holders  of  such  new  stock  and  the  corporation 
or  its  creditors,  the  shareholders  are  estopped  from  denying  the 
regularity  of  the  proceedings  to  increase  the  stock,  and  from 
denying  the  validity  of  the  stock  so  issued."  ^ 

§  2087.  Effect  on  the  Liability  of  Shareholders. — Where 
the  capital  stock  of  the  cor[)oration  is  increased,  the  general 
effect  upon  the  liability  of  shareholders  is  the  same  as  in  the  case 
of  an  original  subscription  or  purchase.^  If  tiie  increase  takes 
place  under  such  circumstances  that  the  shares  are  paid  for  in 
money  or  in  money's  worth,  the  shareholders  who  receive  them  in 
distribution,  or  by  way  of  subscription  or  purchase,  cannot  be 
made  liable  to  creditors  in  respect  of  them,  except  under  a  statute 
imposing   upon    shareholders  a  superadded  individual  liability. 

1  Railway  Co.  v.  Allerton,  18  Wall.  ^  Upton  v.  Jackson,  1  Flipp.  (U.  S.) 

(XT.  S)  233;  s.  c.  10  Myer  Fed.  Dec,  413;  lOMyer  Fed.  Dec.,§§  137, 138,  139. 

§  134;  Clarke  v.  Thomas,  34  Ohio  St.  3  Ante,  §  1600. 
46. 
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If,  oil  the  other  hand,  they  have  not  been  paid  for  within  the 
principles  elsewhere  stated, ^  the  shareholder  is  liable  to  pay  for 
them  when  called  upon  to  do  so  by  creditors  of  the  corporation 
or  by  their  representative.^  Nor  will  mere  irregularities  in  such 
increase  render  the  shareholders  individually  liable  to  creditors 
in  respect  of  the  new  shares. ^  But  if  the  new  issue  is  wholly 
void,  as  where  the  corporation  has  filled  up  its  capital  and 
exhausted  its  power  to  issue  new  shares,  then  there  can  be  no 
recovery  against  the  taker  of  them  by  the  corporation,*  and  it 
would  seem  not  by  creditors.  But  the  fact  of  the  corporation 
having  issued  to  others  shares  of  its  stock  in  excess  of  its  power 
does  not  constitute  a  defense  to  a  shareholder  whose  shares  are 
valid,  when  sued  by  the  corporation  for  assessments:  it  is  enough 
that  the  corporation  has  not  disabled  itself  from  complying  with 
its  contract  with  him  by  issuing  to  him  his  certificates  when  he 
shall  have  paid  the  purchase  money .^ 

§  2088.  Autliorized  Increase  will  not  Release  •Stock- 
holders.—  When  a  corporation  is  authorized  by  its  charter  to 
increase  its  capital  stock,  the  power  to  increase  becomes,  so  to 
speak,  a  part  of  the  contract  of  subscription,  and  its  exercise 
will  be  binding  on  the  stockholder,  whether  or  not  he  assents 
thereto.  The  common  law  rule  ^  that  any  material  alteration  in 
the  charter  of  a  corporation,  without  the  consent  of  a  stockholder, 
relieves  him  from  liability  on  his  stock  subscription,  does  not 
apply  to  such  a  case.^ 

§  2089.  Liability  v\^liere  the  Increase  is  Cancelled. — Nor 

will  there  be  any  liability  to  creditors  on  the  part  of  the  takers 
of  the  new  shares  where  the  increase  is  cancelled  and  the  new 
shares  called  in  before  the  rights  of  creditors  attach.  This 
principle,  undoubtedly  true  in  its  proper  application,  has  received 

1  Ante,  §  15G2,  et  seq.  "  Oler  v.  Baltimore  &c.  R.  Co.,  41 

2  Recoguizecl  in  Coit  v.  Gold  Amal-      Md   583. 
gamating  Co.,  119  U.  S.  343;  and  in  «  Ibid. 

Handley   v.  Stutz,   139  U.  S   417,  but  6  Ante,  §§  66,  1267,  et  seq. 

the  principle  not  applied  in  either  of  '  Port  Edwards  &c.  R.  Co.  v.  Ar- 

these  cases.  Pi«.  80  Wis.  214;   s.  c.  49  N.  W.  Rep. 

3  See,  by  way  of  analogy,  ante,  §  224,  828. 
et  seq.,  and  §  I'JoS. 
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an  application  of  doubtful  sountlness  in  a  case  in  the  Supreme 
Court  of  the  United  States,  where  the  facts  were  that  a  corpora- 
tion, having  purchased  certain  property,  made  a  large  increase  of 
its  capital  stock,  issuing  a  part  of  the  new  stock  in  payment  of 
the  property;  but  a  laiger  part  to  the  holders  of  the  original 
stock.  Afterwards  the  increase  was  cancelled,  the  outstanding 
shares  called  in,  and  the  capital  reduced  to  its  original  amount, 
nothing  having  been  done  in  the  meantime  to  enlarge  the 
liabilities  of  the  company.  It  was  held  that  a  creditor  of  the 
company  who  was  fully  aware  of  the  increase  and  its  object,  and 
could  have  placed  no  reliance  upon  the  supposed  paid-up  capital 
on  the  increased  shares,  had  no  cause  of  complaint  by  reason  of 
their  subsequent  recall,  and  could  not  compel  the  stockholders  to 
pay  in  the  amount.^ 

§  2090.  Statutory  Individual  Liability.  — A  statutory  indi- 
vidual liability  of  shareholders  attaches  to  them  as  well  in  respect 
of  new  shares  issued  to  them  on  an  increase  of  the  stock  of  the 
corporation,  as  to  their  original  shares,  —  as,  for  instance,  a 
statutory  liability  for  the  debts  contracted  by  the  corporation 
prior  to  the  time  when  the  capital  stock  is  paid  in.  Here  if  there 
is  an  increase  and  debts  are  contracted  before  it  is  paid  in,  the 
share-takers  will  be  liable  for  such  debts. ^  So,  too,  of  a  liability 
imposed  by  statute  upon  stockholders  for  failure  to  file  the 
proper  certificate  of  payment  upon  an  increase  of  its  capital 
stock.  But  such  liability  is  limited  to  the  holders  of  the  in- 
creased stock. ^ 

§  2091.  Doctrine  that  Share-Taker  Who  Takes  at  Less  than 
Par  is  Liable  only  to  Subsequent  Creditors. — The  Supreme 
Court  of  the  United  States,  in  several  recent  decisions, 
has  not  only  departed  from  its  previous  conceptions,  but 
from  the  conceptions  of  nearly  all  authoritative  courts, 
English  and  American.  In  one  of  its  latest  decisions  it  holds, 
reversing    the    court    below,*   that  where    a  stockholder    in    a 

1  Coit  V.  Gold  Amalgamating  Co.,  Griffith  v.  Greene,  129  N.  Y.  517;  s.  c. 
119  U.  S.  343;  s.  c.  7  Sup.  Ct.  Rep.  231.      29  N.  E.  Rep.  838. 

2  Booth  V.  Campbell,  37  Md.  522.  •»  R'-versing  Stutz    v.  Handley,    41 
8  Veeder  v.  Mudgett,  95  N.  Y.  295;      Fed.  Rep.  531. 
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corporation,  who  assents  to  an  increase  of  the  capital  stock  and 
to  a  o latuitous  distribution  of  it  amono;  the  shareholders,  receives 
such  stock  as  full  paid  stock,  an  obligation  arises  to  pay  for  it  to 
creditors  whose  debts  are  subsequent  to  the  authorization  of  the 
increase,  but  that  this  equity  does  not  exist  in  favor  of  a  creditor 
whose  debt  was  contracted  prior  to  such  authorization.^  This, 
so  far  as  the  writer  knows,  is  the  firt^t  authoritative  case  where  it 
has  been  held  that  it  makes  a  difference  in  respect  of  the  obliga- 
tion of  a  shareholder  to  pay  for  his  shares  either  in  money  or  in 
money's  worth,  whether  the  creditor  becomes  such  before  or 
after  the  shares  were  issued. 

§  2092.   New  Doctrine  that  a  Corporation  can  Increase  its 
Capital  and  Sell  the  New  Shares   at  their  Market  Value.  — 

The  Supreme  Court  of  the  United  States  decided,  in  the  year 
1891,  that  an  active  corporation,  which  desires  to  rnise  means 
for  the  prosecution  of  its  business,  has  the  power  to  increase  its 
capital  stock  and  to  sell  its  new  shares  on  the  market  for  the 
best  price  it  can  get;  and  that,  if  it  gets  less  than  par,  creditors 
cannot  compel  the  share-takers  to  pay  the  residue  after  the  com- 
pany becomes  insolvent.^  A  more  unfortunate  decision  has  not 
been  made  by  that  court,  or  by  any  other  court,  on  the  subject  of 
the  liability  of  shareholders.  What  is  more  to  be  regretted  is 
that  only  two  of  the  judges  of  the  court  dissented,  the  Chief 
Justice  and  Mr.  Justice  Lamar;  but  they  put  their  dissent  in 
such  language  as  to  show  that  the  new  doctrine  will  not  pass 
without  challenge.^     The  court  say:  "  We  think  that  an  active 


1  Handley  v.  Stutz,  139  U.  S.  417,  received  by  the  subscribers  to  the 
428,  435;  citing  First  National  Bank  bonds.  That  stock  was  not  paid  for 
V.  Gustin  &c.  Co.,  42  Minn.  327;  s.  c.  in  money  or  money's  worth,  or  issued 
23  Am.  St.  Kep.  327;  44  N.  W.  Eep.  in  payment  of  debts  due  from  the 
198;  2  Mor.  Corp.,  §§  832-3;  Coit  v.  company,  or  purchased  at  sale  upon 
N.  C.  Gold  Amalgamating  Co.,  J 4  Fed.  the  market.  It  was  a  mere  bonus, 
Rep.  12.  thrown  in  with  the  bonds  as  furnish- 

2  Handley  v.  Stutz,  139  U.  S.  417;  ing  the  inducement  to  the  bond  sub- 
reversing  s.  c.  sub  nom.  Stutz  v.  scriplion,  of  larger  control  over  the 
Handley,  41  Fed.  Rep.  531.  corporation,   and     of    possible     gain 

s  The  dissenting  opinion,  written  without  expenditure.     Becoming  se- 

by  Mr.  Chief  Justice  Fuller,  is  as  fol-  cured    creditors  through  the  bonds, 

lows:   "  I  dissent  from  the  conclusion  the  subscribers  increased  their  power 

of  the  court  in  respect  of  the  stock  through  the  stock.     In  my  view,  there 
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corporation  may,  for  the  purpose  of  paying  its  debts,  and 
obtaiiiiug  money  for  the  successful  prosecution  of  its  business, 
issue  its  stock  and  dispose  of  it  for  the  best  price  that  can  be 
obtained."  ^  1.  Not  a  single  reason  can  be  urged  for  according 
this  power  to  a  corporation  after  it  becomes  "  active,"  which 
could  not  be  urged  in  favor  of  according  it  to  a  corporatien 
before  it  becomes  active, —  that  is,  when  it  is  first  organized. 
There  may  be  so  little  confidence  in  the  venture,  that  it  may  be 
just  as  necessary,  in  order  to  induce  the  requisite  capital  to  come 
into  it,  to  sell  its  sharesat  less  than  par,  or  to  give  them  away  as 
a  bonus  to  takers  of  its  bonds,  as  was  done  in  the  case  on  which 
we  are  now  commenting,  and  as  was  done  in  order  to  raise  funds 
to  complete  the  St.  Louis  bridge,  as  seen  by  cases  already 
examined. 2  2.  But  this  distinction  ceases  to  be  material;  since 
all  our  State  corporation  laws  allow  corporations  to  raise  such  a 
large  capital  that,  under  the  operation  of  this  decision,  any 
mining,  manufacturing  or  other  corporation  can  now  organize  with 
a  small  capital  and  become  "  active,"  and  then  increase  its  cap- 
ital stock  and  sell  new  shares  on  the  market  "  for  the  best  price 
that  can  be  obtained  ;"  by  this  process  they  can  dispose  of  nine- 
tenths  of  the  shares  of  their  capital  stock  at  one-tenth  of  its  par 
value,  or  even  at  a  greater  disparity.  This  decision,  if  valid,  will 
therefore  work  a  complete  destruction  of  the  doctrine  that  shares 
of  capital  stock  can  only  be  paid  for  in  money  or  in  'money's 
worth,  and  that  the  capital  stock  of  a  corporation  is  a  trust  fund 
for  its  creditors  ;  and  verbal  repetitions  of  these  salutary  doctrines 
by  a  court  which  can  so  hold,  become  either  unnecessary  or 
meaningless  expressions.  3.  But  this  decision  proceeds  in  the 
very  face  of  the  statute  law  of  Kentucky,  under  which  the  rights  in 
controversy  arose,  it  being  a  Kentucky  corporation.  That  statute, 

was  no  actual  payment  for  the  stock,  which  it  has  engaged  has  proven  so 

and  to  treat  it  as  paid  up,  is  to  sane-  unremunerative  as  to  call  for  a  change, 

tion  an  arrangement  to  relieve  those  ere  iitors  at  large   may  well  demand 

who  would  reap  the   benefit  derived  that    experiments    at     rehabilitation 

from  the  po>:session  of  the  stock,  in  should  not  be  conducted  at  their  risk." 

the  event  of  the  success,  from  liability  Ibid.,  p.  438. 

for  the  consequences,  in  the  event  of  ^  Ibid.,  p.  435;  citing  to  the  propo- 

the  failure,  of  the  enterprise.     When  sition  Stein  v.  Howard,  65  Cal.  616, 
the  capital  stock  of  a  corporation  has  ^  Ante,  §  1588,  et  seq. 

become  impaired,  or  the  business  in 
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as  quoted  in  the  opinion  of  the  Supreme  Court  of  the  United 
States,^  reads  that  nothing  in  the  act  conferring  corporate  fran- 
chises, or  permitting  the  organization  of  corporations,  "shall 
exempt  the  stockholders  of  any  corporation  from  individual  lia- 
bility to  the  amount  of  the  unpaid  installments  of  stock  owned  by 
them."  2  Such  statutes  are  properly  construed  to  mean  that  the 
exemption  from  individual  liability  of  partners  enjoyed  by  the 
members  of  a  corporation  is  a  privilege  or  franchise^  which  is 
o-ranted  only  on  the  condition  of  their  paying  for  their  shares  in 
full,  and  that,  to  the  extent  to  which  they  have  not  paid  them  in 
full,  they  do  not  enjoy  the  privilege.  4.  In  the  light  of  such  a 
decision  the  well-known  rule  that  grants  of  corporate  privileges 
and  franchises  are  to  be  construed  strictly  against  the  grantees 
becomes  a  meaningless  farce  ;  every  doubt  is  yielded  to  the  cor- 
porate manipulator  and  fixer.  5.  While  the  States,  as  elsewhere 
shown,  are  endeavoring  to  prevent  fictitious  increases  of  the 
capital  stock  of  corporations,  by  stringent  constitutional  and 
statutory  provisions,  the  highest  national  court  is  thus  letting 
down  all  safeguards  and  debauching  all  legal  conceptions  on  the 
subject. 

§  2093.  Increasing  the  Capital  by  Issuing  Preference 
Shares. — If  a  corporation  is  really  under  the  necessity  of 
raising  more  money,  it  can  reach  the  result  aimed  at  in  the  case 
under  which  the  foregoing  decision  arose,  by  issuing  preference 
shares,  where  that  is  permitted  by  the  governing  statute,  and 
even  by  providing  that  the  takers  or  holders  of  these  preference 
shares  shall  receive  a  bonus  out  of  the  assets  of  the  company 
before  ordinary  dividends  are  paid.  These  shares,  being  issued 
at  their  par  value,  do  not  create  an  inflated  capital ;  they  in  no 
way  affect  unfavorably  the  rights  of  creditors,  but  their  only 
effect  is  to  give  certain  shareholders  a  preference  over  the  others 
in  the  distribution  of  profits  when  there  are  any.  To  illustrate 
from  an  English  case  :  A  company  having  power  to  increase  its 
capital  to  such  amount  and  upon  such  terms,  and  either  with  or 
without  special  privileges  or  preferences  to  the  holders  of  the 
shares  in  such  increased  capital,  as  they  should  deem  expedient, 

1  139  U.  S.  at  p.  427.  ^  Gen.  Stats.  Ky.,  ch.  56,  §  U. 
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raised  further  capital  by  the  issuance  of  preference  shares 
entitled  to  a  preferential  interest  of  ten  per  cent,  per  annum ; 
the  amount  of  such  shares  to  be  repaid  on  six  months'  notice 
with  twenty-five  per  cent,  bonus,  such  payment  of  interest, 
repayment  and  bonus  to  take  place  before  any  dividend,  inter- 
est, or  other  money  was  payable  to  the  original  shareholders. 
The  company  was  wound  up,  and  after  payment  of  debts  there 
remained  a  surplus  for  distribution.  It  was  held  that  the  com- 
pany had  conferred  a  preference  as  to  capital,  as  well  as  dividend, 
upon  the  new  shareholders,  and  that  they  were  entitled  to  the 
surplus  assets  in  priority  to  the  original  shareholders.^ 

§  2094.  New  Stock  to  be  Distributed  Ratably  among  Ex- 
isting Stockholders,  —  Where  the  corporation  increases  its 
capital  stock  or  declares  and  issues  what  is  sometimes  called  a 
stock  dividend,  the  new  stock  must  be  distributed  ratably  among 
the  subscribers  to  the  old  stock,  or  else  sold  to  create  a  fund 
which  inures  to  the  common  benefit.  Each  stockholder,  it  has 
been  held,  has  a  right  to  the  opportunity  to  subscribe  for  and 
take  the  new  or  increased  stock  in  proportion  to  the  old  stock 
held  by  him;  so  that  a  vote  at  a  stockholders'  meeting,  directing 
the  new  stock  to  be  sold,  without  giving  to  each  stockholder  such 
an  opportunity,  is  void  as  to  any  dissenting  stockholder.^  Some 
observations  of  the  court  in  support  of  this  conclusion  deserve 
to  be  quoted.  Gilfillan,  C.  J.,  said;  "When  the  proposition 
that  a  corporation  is  trustee  of  the  corporate  property,  for  the 
benefit  of  the  stockholders,  in  proportion  to  the  stock  held  by 
them,  is  admitted  (and  we  find  no  well  considered  case  which 
denies  it),  it  covers  as  well  the  power  to  issue  new  stock  as  any 
other  franchise  or  property  which  may  be  of  value,  held  by  the 
corporation.  The  value  of  that  power,  where  it  has  an  actuid 
value,  is  given  to  it  by  the  property  acquired  and  the  business 
built  up  with  the  money  paid  in  by  the  subsisting  stockholders. 
It  happens  not  infrequently  that  corporations,  instead  of  dis- 
tributing their  profits  in  the  way  of  dividends  to  stockholders, 
accumulate  them  till  a  large  surplus  is   on  hand.     No  one  would 

1  Re  Ban?or  &c.  Slate  &c.  Co.,  L,  152;  State  v.  Smith,  48  Vt.  266;  Gray 
R.  20  Eq.  59.  r.  Portland  Bank,  3  Mass.  36-1;  s.  c.  3 

2  Jones  V.  Morrison,  31   Minn.  140,      Am.  Dec.  156. 
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deny  that,  in  such  case,  each  stockholder  has  an  interest  in  the 
surphis  which  the  courts  will  protect.  No  one  would  claim  that 
the  officers,  directors,  or  majority  of  the  stockholders,  without 
the  consent  of  all,  could  give  away  the  surplus,  or  devote  it  to 
any  other  than  the  general  purposes  of  the  corporation.  But 
when  new  stock  is  issued,  each  .share  of  it  has  an  interest  in  the 
surplus  equal  to  that  pertaining  to  each  share  of  the  original 
stock;  and  if  the  corporation,  either  through  the  officers,  direct- 
ors, or  a  miijority  of  stockholders,  may  dispose  of  the  new  stock 
to  whomsoever  it  will  at  whatever  price  it  may  fix,  then  it  has 
the  power  to  diminish  the  value  of  each  share  of  old  stock,  by 
letting  in  other  parties  to  an  equal  interest  in  the  surplus,  and 
in  the  good  will  or  value  of  the  established  business."  ^ 

§  2095.  Charter  Vesting  Directors  with  a  Discretion  as  to 
tlie  Distribution  of  New  Stock.  —  In  Indiana,  under  a  charter 
piwiding  that  the  directors  shall  make  b3'-la^s  "for  the  management 
and  disposition  of  the  stock  of  the  company,  and  that  the  directors" 
"  shall  have  power  to  increase  the  stock  of  said  company  to  $200,000, 
on  such  terms  and  conditions,  and  in  such  manner  as  to  them  shall  seem 
best," — it  was  held,  that  the  existing  stockholders  had  no  exclusive 
rio-ht  to  subscribe  for  the  increased  stock,  in  amounts  proportionate  to 
the  amounts  they  then  held  of  the  original  stock,  but  that  the  directors 
might  allot  it  in  such  manner  as  they  should  regard  as  most  conducive 
to  the  interests  of  the  company. 2 

§  2096.  Stock  Issued  without  Giving  Other  Stockholders 
an  Opportunity  of  Pro  Rata  Subscription  cannot  be  Voted.  — 

"Where  a  company  was  organized  with  an  authorized  capital  of  $5,000, 
of  which  only  $1,000  had  been  subscribed,  and  upon  the  approach  of 

1  Jones    V.     Morrison,     31     Minn.  Barb.  (N.  Y.)  312;  Bank  v.  Reese,  26 

140,  152.     In  this  case  llie  court  fol-  Pa.  St.  143;  Reese  v.  Bank,  31  Pa.  St. 

low   the  rule   laid   down  in    Gray   v.  78;  s.  c.  72  Am.  Dec.  720;  Atkins  v. 

Portland  Bank,   3  Mass.   364;  s.   c.  3  Albree,  12  Allen  (Mass.)  359;  State  v. 

Am.  Dec.  156.     They  cite  the  follow-  Smith,   48  Vt.   266 ;    Joues   v.   Terre 

ing    authorities    as    supporting    the  Haute  &c.  R.  Co.,  57  N.  Y.  196;  Taylor 

same    principle:    Mor.   Priv.    Corp.,  v.  Miami  Exporting   Co.,  5   Oh.  162; 

§§349,  350;  Ang.  &  A.  Corp.,  §§  554,  s.   c.  22  Am.   Dec.    785;    Peabody  v. 

555;    Field   Corp.,   §    124;    State     v.  Flint,   0  Allen   (Mass.),  52;  Dousman 

Franklin  Bank,  10  Oh.  91;  Eidman  v.  v.  Wisconsin  &c.  Co.,  40  Wis.  418. 

Bowman,  58  111.  444;  s.  c.  11  Am.  Rep.  2  ohio   Ins.    Co.  v.    Nunnemacher, 

90;  Miller  v.  Illinois  Cent.  R.  Co.,  24  15  lod.  294. 
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an  election  one  of  the  stockholders,  without  any  corporate  action  for 
the  increase  of  stock,  induced  the  secretary  to  receive  a  draft  from 
him  in  payment  of  tlie  additional  stock  which  might  be  issued  by  the 
corporation,  — it  was  held  tliat  such  transactions  were  illegal,  and  that  a 
board  of  directors  elected  by  such  votes  would  be  restrained  bj'  injunc- 
tion from  going  into  office  and  from  taking  possession  of  the  corporate 
property.! 

§  2097,  Liability  of  Corporation  to  Stockholder  for  Refus- 
ing so  to  Distribute. —  An  early  case  in  Massachusetts  holds 
that  a  stockholder  in  a  bank  that  is  authorized  to  commence 
business  with  one  amount  of  stock,  and  to  increase  the  amount 
afterwards,  is  entitled  to  subscribe  for  and  hold  the  additional 
stock  in  proportion  to  his  original  shares;  and  the  bank  is  liable 
to  him,  if  its  officers,  or  the  corporation,  refuse  to  allow  him 
thus  to  subscribe  therefor ;  and  the  measure  of  damages  will  be 
the  excess  of  the  market  value  above  the  par  value  of  the  num- 
ber of  shares  to  which  he  was  entitled,  with  interest  on  such 
excess.^ 

§  2098.  Enjoined  from  Charging  Stockholders  a  Bonus. — 

From  this  principle  it  also  follows  that  where  there  is  a  statute 
permitting  corporations  to  increase  their  capital  stock  by  in- 
creasing the  number  of  their  shares,  which  shares  are  to  be 
allotted  pro  rata  to  the  stockholders  according  to  their  respect- 
ive interests,  it  is  not  competent  for  the  corporation  to  charge  a 
bonus  to  the  shareholders  who  receive  the  new  shares  in  distribu- 
tion, and  that  equity  should  enjoin  the  company  from  refusing  to 
allow  a  stockholder  to  receive  his  allotment  at  par  without  pay- 
ing a  bonus. ^ 

§  2099.  But  Stockholder  Paying  Bonus  cannot  Recover  It 
from  the  Corporation. —  But  on  grounds  which  do  not  appear 
to  be  consonant  with  sound  principle,  it  has  been  held  by  the 
same  court  that  where  the  corporation  does  demand  of  its  share- 
holders such  a  bonus  for  the  privilege  of  subscribing  to  its  new 

1  Humboldt  Driving  Park  Asso.  v.  ^  Cunningham's  Appeal,  108  Pa. 
Stevens,  34  Neb.  528;  s.  c.  33  Am.  St.  St.  546;  Paxson,  J.,  dissenting  as  to 
Eep.  654;  52  N.  W.  Rep.  568.  the  remedy  in  equity. 

2  Gray  v.  Portland  Bank,  3  Mass. 

304;  s.  c.  3  Am.  Dec.  156.  158,3 
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shares,  and  the  bo7ius  is  paid  by  the  shareholder,  he  cannot  re- 
cover it  back,  although  he  paid  it  under  protest, —  the  theory  of 
the  court  being  that  the  denial  of  the  stockholder's  right  to  the 
new  shares  does  not  constitute  duress,  because,  after  a  tender, 
he  may  sue  for  and  recover  the  market  value  of  the  stock  and 
with  this  sum  buy  other  shares. ^ 


1  De  la  Cuesta  v.  Insurance  Co., 
136  Pa.  St.  G2,  658;  s.  c.  20  Atl.  Rep. 
505;  26  W.  N.  C.  337;  47  Phila.  Leg. 
Int.  466;  9  L.  R.  A.  631;  Sterrett  and 
Clark,  JJ.,  dissenting.  The  court 
distinguish  between  the  two  cases, 
on  the  ground  that  the  former  was  a 
proceeding  in  equity  which  left  the 
defendant  company  the  option  either 
to  withhold  the  issue  of  new  stock 
altogether,  or  to  issue  it  at  par;  while 
the  last  case  cited  was  simply  a  suit  to 
recover  money  voluntarily  paid,  in 
which  the  plaintiff,  while  protesting 
under  the  contract,  or  against  being 
required  to  contract,  seeks  rights  un- 
der it.  This  is  a  narrow  view ;  for  the 
right  which  he  seeks  does  not  depend 
upon  the  contract  at  all,  but  is  really 
incident  to  his  position  as  stockholder, 
and  the  contract  to  pay  a  bonus  is  an 
unauthorized  condition  imposed  by 
the  managers.  The  principle  on  which 
many  courts  still  proceed  in  refusing 
actions  to  recover  back  money  paid 
under  duress  of  property  are  oppres- 
sive and  discreditable  relics  of  the  rude 
barbarism  and  injustice  of  the  com- 
mon law;  and  this  deci-ion  seems  to 
be  one  of  them.  The  true  principle  is 
staled  by  a  recent  able  contributor  to 
the  American  Law  Beview  (Prof.  John 
H.  Wigmore  of  the  University  of 
Tokyo,  Japan)  as  follows :  Where  the 
defendant  requires  money  or  some  other 
benefit  from  the  plaintiff  as  the  price  of 
doing  or  refraining  from  doing  that 
which  he  has  no  right  to  do  or  refrain 
from  doing,  and  the  plaintiff  is  com- 
pelled by  the  risk  of  loss  to  confer  the 
benefit  requested,  the  benefit  so  con- 
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ferred  or  its  equivalent  may  be  recov- 
ered. The  following  illustrations  are 
given  by  the  learned  author:  The 
plaintiff,  a  mortgagor,  pays  to  the 
mortgagee,  the  principal  and  interest 
of  the  debt  and  receives  a  reconvey- 
ance, but  the  mortgagee's  attorney  re- 
fuses to  give  up  the  title  deed-s  except 
upon  payment  of  his  bill  of  costs.  No 
such  lien  exists,  and  the  plaintiff  may 
recover  the  sura  so  paid  to  obtain  the 
title  deeds.  Waketield  v.  Newborn,  6 
Q.  B.  276.  The  defendant,  who  has 
bought  mining  property  from  the 
plaintiff  under  a  quit-claim  deed,  is 
the  officer  of  a  bank  in  which  money 
of  the  plaintiff  is  deposited.  The  de- 
fendant has  bought  up  a  claim  against 
the  properly  received  from  the 
plaintiff  and  refuses  to  allow  the 
withdrawal  of  the  plaintiff's  deposit 
unless  subject  to  a  deduction  for 
the  sum  paid  for  this  claim.  The 
plaintiff  accedes  and  makes  a  settle- 
ment, but  may  recover  the  sum  so 
deducted.  Adams  v.  Scheffer,  1 1  Colo. 
15;  s.  c.  7  Am.  Su  Rep.  202.  The  de- 
fendant, a  railroad  company,  carries 
the  plaintiff's  goods  and  refuses  to 
deliver  them  except  on  payment  of 
$100,  the  proper  charge  being  $50. 
The  plaintiff  may  recover  the  excess 
paid  in  order  to  obtain  the  goods. 
The  defendant,  a  pawnbroker,  refuses 
to  deliver  to  the  plaintiff  his  pledged 
goods,  except  on  payment  of  $50. 
The  proper  charge  is  $20.  The 
plaintiff  pays  the  excess  to  ob- 
tain the  property,  but  may  recover 
it.  Astley  v.  Reynolds,  2  Stra.  915. 
The  defendants,  members  of  a  labor 
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§  2100.  Rule  does  not  Apply  to  Shares  of  Original  Stock 
Bought  in — The  foregoing  rule,  which  requires  a  ratable  dis- 
tribution of  the  new  shares  where  the  capital  is  increased,  does 
not  apply  to  the  case  where  the  corporation  buys  in  the  shares  of 
its  own  original  stock  and  holds  thera  as  assets  or  sells  them  for 
the  payment  of  its  liabilities  or  for  the  general  benefit.^ 

§  2101.  Imposing  a  tiimit  as  to  Time  when  New  Shares 
Taken. —  But  the  corporation  must  obviously  be  allowed  to  have 
the  power  of  imposing  a  reasonable  limit  as  to  the  time  within 
which  its  shareholders  shall  exercise  their  option  of  becoming 
sub-icribers  to  the  new  shares,  and  of  forfeiting  the  privilege 
where  the  option  is  not  exercised  within  the  time  limited.  Ac- 
cordingly, where  the  charter  of  a  corporation  provided  for  sixty 
days  notice  of  an  authorization  of  any  increase  of  the  capital 
stock,  within  which  time  any  stockholder  might  have  the  privi- 
lege of  taking  additional  shares,  it  was  held  that  any  stockholder 
not  a])plying  and  tendering  payment  within  such  time  would  for- 
feit the  privilege. 2 

§  2102.  Remedy  of  Corporation  where  Shareholder  Fails 
to  take  His  Proportion.  —  When  an  increase  of  stock  by  a  min- 
ing company  has  been  determined  on,  in  the  manner  provided 
by  the  statute,^  and  the  stockholders  decline  to  pay  for  part  of  the 
stock,  the  authority  of  the  company  to  dispose  of  such  stock  is 
complete,  and  the  agreement  to  take  shares  may  be  enforced 
by  action,  although  the  whole  of  the  increased  stock  is  never 
taken.* 

association,  impose  a  so-called  fine  payment  of  an  improper  charge,  and 

of  $500  upon    the    plaintiff,  an  em-  the  case  of  a  corporation  refusing  to 

ployer,   and  threaten  to    persuade    a  issue  its  new  shares  to  its  members, 

number  of  his  hauds  to  leave  his  em-  who    are    entitled  to    them    under  a 

ployment,  if  the  fine  is  not  paid.     If  statute,  except  on  payment  of  a  bonus 

the  act  of  persuading  the  workmen  to  which  it  has  no  right  to  exact? 

leave  is  an  unlawful  one,  the  money  so  i  State  v.  Smith,  48  Vt.  266. 

paid  may  be  recovered.     See  Carew  v.  ^  Hart  v.  St.  Charles  Street  R.  Co., 

Rutherford,  106  Mass.  1 ;  s.  c.  8  Am.  30  La.  An.,  Part   I.   758.     (Egan,    J., 

Rep.  287.     What  difference  is  there  in  dissented.) 

principle,  between  the  case  of  a  car-  ^  Swan  &S.  Ohio  Stat.  237. 

rier  or  pawnbroker  refusing  to    de-  *  Clarke  v.  Thomas,  34  Ohio  St.  46. 

liver     the     thing    bailed    except    on 
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§  2103.  Right  of  Rescission  where  all  of  the  N'ew 
Shares  are  not  Taken. —  It  is  elsewhere  shown  that  where  the 
o-Qverning  statute,  articles  of  association,  or  other  governing  in- 
strument prescribes  that  a  certain  capital  shall  be  raised,  and 
subscriptions  are  taken  with  the  view  of  raising  it,  no  subscrip- 
tion is  binding  until  the  entire  capital  so  attempted  to  be  raised 
has  been  subscribed  for  in  good  faith  by  solvent  persons  capable 
of  answering  their  calls. ^  This  principle  can  have  but  a  limited 
application  to  subscriptions  to  new  shares  in  the  case  of  an 
increase  of  the  capital  of  a  going  corporation. ^  Thus,  the 
Supreme  Court  of  Louisiana  holds  that  an  original  stockholder 
who  signs  without  qualification  a  subscription  for  new  stock  to 
increase  the  original  stock  is  not  entitled  to  cancellation  of  his 
subscription,  and  repayment  of  the  amount  paid  in,  on  the 
o-round  that  all  the  new  shares  were  not  subscribed  for.  The 
court  reason  that,  in  the  absence  of  any  stipulation  or  limitation 
to  the  contrary,  his  subscription  is  not  contingent  or  dependent 
upon  the  taking  of  all  the  shares,  but  is  absolute,  and  binds  him 
accordingly.^  And  in  a  Massachusetts  case,  where  a  railroad 
corporation  voted  to  issue  six  hundred  additional  shares,  and  to 
allow  each  stockholder  to  take  one  new  share  for  every  two 
shares  already  held  by  him,  provided  he  should,  by  a  certain  day, 
subscribe  therefor,  and  pay  a  part  of  the  price,  and  give  notes 
for  the  remainder,  it  was  held  that  there  was  no  implied 
condition  that  the  whole  number  of  six  hundred  new  shares 
should  be  issued;  and  that  the  failure  of  the  corporation  to  issue 
that  number  was  no  ground  for  maintaining  an  action  by  a  stock- 
holder to  recover  back  money  so  paid  by  him,  nor  for  defeating 
an  action  on  notes  so  given  by  him.*  So,  too,  where  the  previous 
proceedings,  looking  to  an  increase  of  the  capital  stock  of  a 
national  hank,  have  been  regular  and  all  that  is  required,  and  a 
stockholder  subscribes  to  his  proportionate  part  of  the  increase 
and  pays  his  subscription,  the  law  does  not  attach  to  the  sub- 
scription the  condition  that  it  shall  be  void  unless  the  whole 
authorized  increase  is  subscribed,  —  although  it  is  conceded  that 

1  Ante,  §  1235,  et  seq.  '  Avegne  v.  Citizens'  Bank,  40  La. 

2  Clarke  v.  Thomas,  34  Oh.  St.  46.      An.  799;  s.  c.  5  South  Rep.  537. 

See  also  Minor  v.  Mechanics'  Bank,  1  *  Nutter  v.  Lexington    &c.  R.  Co., 

Pet.  (U.  S.)  46.  6  Gray  (Mass.),  85. 
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there  may  be  cases  in  which  equity  would  interfere  to  protect 
him  in  case  of  a  material  deficiency.  Nor  does  the  provi^iion  of 
§  5142  Rev.  Stat.  U.  S.  change  this  principle.  That  provision, 
which  is  to  the  effect  that  no  increase  of  capital  stock  in  a 
national  bank  shall  be  valid  until  the  whole  amount  of  the 
increase  shall  be  paid  in,  and  the  comptroller  of  the  currencv 
notified  and  his  consent  obtained,  is  construed  as  having  been 
intended  to  secure  the  actual  cash  payment  of  the  subscriptions 
made  and  to  prevent  the  watering  of  stock  ;  but  not  to  invalidate 
bona  fide  subscriptions  actually  made  and  paid  in.^ 

§  2104.  Power  of  Corporation  to  Rescind  Vote  to  In- 
crease.—  We  have  elsewhere  seen  a  conflict  of  judicial  opinion 
on  the  question  whether  a  corporation  can  recall  a  dividend  after 
having  declared  it.^  Analogous  to  this  is  the  question  whether 
it  can  recall  a  stocJc  dividend  after  having  declared  such  a 
dividend.  But  where  the  corporation  votes  to  increase  its 
capital  for  a  special  object,  the  intention  being  to  raise  new 
capital  for  which  its  shareholders  may  or  may  not  subscribe,  it 
is  obvious  that  this  principle  can  have  no  just  application,  where 
the  stockholder  has  parted  with  nothing  and  has  not  changed 
his  position  on  the  faith  of  the  vote  in  any  way.  This  statement 
may  perhaps  be  illustrated  by  a  case  where  a  corporation  voted 
to  increase  its  capital  stock  2,000  shares  out  of  its  surplus  earn- 
ings. The  increase  was  for  a  special  object,  though  not  so 
stated  in  the  vote,  and  the  object  immediately  thereafter  failed, 
whereupon  the  vote  was  rescinded  before  action  taken  under  the 
former  vote.  A  stockholder,  with  knowledge  of  the  foreo-oino- 
facts,  a  year  later  brought  a  suit  in  equity  to  compel  an  issue  to 
him  of  stock  upon  the  basis  of  the  vote  before  mentioned. 
Important  transactions  had  intervened,  and  stock  changed  hands 
on  the  basis  of  the  unincreased  capital.  It  was  held  that  the 
mere  vote  to  increase  gave  the  petitioner  no  vested  interest,  that 
the    company    had  power   to    rescind    its    vote,    and    that    the 

1  Aspinwall  u.  Butler,  133  U.  S.  595.  984;  Thayer  r.  Butler,  141  U.  S.  234; 

See  also  Delano  v.  Butler,  118  U.  S.  s.  c.  35  L.  ed.  711;    11    Sup.   Ct.  Rep'. 

63t;  Pacific  Nat.  Bank  v.  Eaton,  141  U.  987. 
S.  227;  s.  c.  35  L.  ed.  702;   10  Rail.  &  2  pQgt,  §  2131,  et  seq. 

Corp.  L.  J.    132;   11   Sup.   Ct.   Rep. 
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petitioner,  by  his  laches  and  acquiescence  for  so  long  a  time,  had 
lost  whatever  equity  he  might  have  had.^ 

§  2105.  Constitutional  Proliibitions  of  the  Fictitious  In- 
crease of  Capital  Stock.  —  Constitutional  provisions  exist  in  man}^ 
of  the  States  restraining  the  fictitious  increase  of  the  capital  stock  of 
corporations.  These,  so  far  as  the  writer  has  come  across  them,  are  as 
follows:  "No  corporation  shall  issue  stock  or  bonds,  except  for 
money,  labor  done,  or  money  or  property  actually  received ;  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void.  The  stock 
and  bonded  indebtedness  of  corporations  shall  not  be  increased  except 
in  pursuance  of  general  laws,  nor  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  stock,  first  obtained  at  a  meeting  to 
be  held  after  thirty  days'  notice  given  in  pursuance  of  law. "  ^  -  -  -  - 
"  No  private  corporation  shall  issue  stocks  or  bonds,  except  for  money 
or  propez'ty  actually  received  or  labor  done,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void ;  nor  shall  the  stock  or  bonded  in- 
debtedness of  any  private  corporation  be  increased  except  in  pursuance 
of  general  laws,  nor  until  the  consent  of  the  persons  holding  the  larger 
amount  in  value  of  stock  shall  be  obtained  at  a  meeting  held  after  notice 
given,  for  a  period  of  not  less  than  sixty  days,  in  pursuance  of 
law."  3  _  _  .  _  "No  corporation  shall  issue  stock  or  bonds,  ex- 
cept for  money  paid,  labor  done,  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void.  The  stock 
and  bonded  indebtedness  of  corporations  shall  not  be  increased  except 
in  pursuance  of  general  law,  nor  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the  stock,  at  a  meeting  called  for 
that  purpose,  giving  sixty  days'  public  notice  as  may  be  provided  by 
law."'*  -  -  .  -  "No  corporation  shall  issue  stocks  or  bonds, 
except  for  labor  done,  services  performed,  or  money  or  property 
actually  received,  and  all  fictitious  increase  of  stock  and  indebtedness 
shall  be  void.  The  stock  of  corporations  shall  not  be  increased  except 
in  pursuance  of  general  law,  nor  without  the  consent  of  the  persons 
holding  a  majority  of  the  stock,  first  obtained  at  a  meeting  held  after  at 
least  thirty  days'  notice  given  in  pursuance  of  law."  5    _    .    .    .    "No 

1  Terry  v.  Eagle  Lock  Co.,  47  Conn.  an    increase    of    stock,    through  the 

141.  mediuna    of    a    meeting,    or    by    the 

^  Ala.  Const,  of  1875,  art.  14,  §  6.  written  assent  of  the  holders  of  three- 

3  Ark.  Const,  of   1874,  art.  12,  §  8.  fourths  of   the   capital    stock  of  the 

*  Cal.    Const,    of    1879,    art.  12,  §  corporation.     Ewing  v.  Croville   Min- 

11.     It  has  been  held  that  the  effect  of  ing  Co.,  56   Cal.  649. 

this  provision  was  to  annul  section  5  CqI.  Const,  of  1876,  art.  15,  §  9. 

369  of  the  Civil  Code,  providing  for 
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cor])oration  shall  issue  stock  or  bonds,  except  for  money  paid,  labor 
done,  or  property  actually  received,  and  all  fictitious  increase  of  stock 
or  indebtedness  shall  be  void.  The  stock  and  bonded  indebtedness  of 
corporations  shall  not  be  increased,  except  in  pursuance  of  general  law, 
nor  without  the  consent  of  the  persons  holding  the  larger  amount  in 
value  of  the  stock,  first  obtained  at  a  meeting  called  for  the  purpose? 
first  giving  sixty  days'  public  notice,  as  may  be  provided  by 
law."i  -  -  -  .  "  No  corporation  shall  issue  stocks  or  bonds  ex- 
cept for  money,  labor  done,  or  money  or  property  actually  received ; 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void.  The 
stock  and  indebtedness  of  corporations  shall  not  be  increased  except  in 
pursuance  of  the  general  law,  nor  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  the  stock  first  obtained,  at  a 
meeting  to  be  held  after  sixty  days'  notice  given  in  pursuance  of 
law."  2  -  -  -  _  "  No  corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  done,  or  property  actually  received,  and  all 
fictitious  increase  of  stock  or  indebtedness  shall  be  void."  ^ 

§  2106.  Statutory  Provisions  Respecting-  the  Increase  of 
Capital  Stock.  — Very- many  statutory  provisions  on  the  subject  of  the 
increase  of  the  stock  of  corporations  and  of  "  stock  watering  "  exist.  As 
these  provisions  would,  if  collected  and  printed,  occupy  a  great  deal  of 
space,  and  as  they  are  constantly  being  amended,  the  author  has  made 
no  attempt  to  collect  them ;  but  merely  notes  a  few  that  have  fallen 
under  his  eye.  By  the  statute  of  Wisconsin  a  tiuo-thirds  vote  of  stock- 
holders at  an  annual  meeting,  or  special  meeting  called  for  that  purpose, 
may  authorize  an  increase  of  stock.*  -  -  -  .  In  Indiana  the  right  of 
a  corporation  to  mcrease  or  decrease  stock  is  vested  in  the  board  of  direct- 
ors, and  requires  a  two-thirds  vote  of  same.^  _  .  .  .  The  provis_ 
ions  of  the  statute  of  Kansas  in  relation  to  the  increase  of  the  capital  stock 
of  corporations  by  vote  of  the  stockholders  thereof  °  has  been  amended, 
by  requiring  that  such  increase,  when  above  three  times  the  original 
capital,  be  paid  up  in  cash.''  _  _  -  _  Xhe  statute  of  Pennsylvania 
has  been  amended  so  as  to  require  certain  corporations,  upon  in- 
creasing their  capital  stock,  to  pay  into  the  State  treasury  a  specified 
botms.^    -     -     -     -     In  New  Jersey  the  power  of  increase  is  vested  in 

1  Mo.  Const,  of  1875,  art,  12,  §  8.  e  Kan.  Laws  1883,  c.  il,  sec.  1. 

2  Penn.  Const,  of  1873,  art.  16,  §  7.  ^  Kan.   Act  March  11,   1887;  Laws 

3  Tex.  Const,  of   1876,  art.   12,  §  6.      Kan.  1887,  ch.  117,  p.  172. 

^  Rev.  Stat.  Wis.  1878,  §  1826.  s  Penn.  Laws  1889,  No,  125. 

5  Rev.   Stat.   Ind.   (Myers  &  Co.), 
An.  ed.  1888,  Vol,  2,  ch.  19,  §  3021e. 

1589 


2  Thoiup.  Corp.  §  2109.]    shares  considered  as  property. 

the  board  of  directors,  provided  that  the  corporation  is  required  to  file 
in  the  office  of  the  secretary  of  State  a  certificate  setting  forth  the 
amount  of  the  proposed  increase  and  the  number  of  shares  into  which 
it  is  to  be  divided,  with  the  assent  in  writing  of  stockholders  owning 
two-thirds  of  the  existing  capital  stock. ^ 

§  2107.  Limitations  of  Amount  of  Capital  Stock.  —  Statutes 
exist  in  many  of  the  States  limiting  the  amount  of  the  capital 
stock  which  corporations  may  possess.  Thus,  a  recent  amended 
act  of  Nortli  Carolina,  ap[)licable  to  all  corporations  except  rail- 
road, banking  and  insurance  companies,  limits  the  amount  of 
capital  stock  which  all  such  companies  may  have,  to  one  million 
dollars.^  Such  legislation  voices  the  reviving  fear  of  corpora- 
tions. The  underlying  motive  is  })robaiily  to  prevent  the  forma- 
tion of  those  great  companies  whose  object  and  tendency  are  to 
suppress  competition  and  engross  the  market  in  a  particular 
commodity,  popularly  known  as  *'  trusts." 

§2108.  Decisions  under  Particular  Statutes. — Under  the 
statute  of  Alabama  prohibiting  "  all  fictitious  increase"  of  corporate 
stock,  a  newspaper  corporation  with  a  paid-up  capital  of  $10,000  may 
not  double  its  stock  and  distribute  the  new  stock  as  a  stock  dividend, 
on  a  showing  merely  that  its  capital  "  has  been  invested  in  property 
which  has  more  than  doubled  in  value,  and  is  now  worth  $20,000  over 
and  above  all  liabilities."  3  _  _  _  _  'Phe  increase  of  the  capital 
stock  of  a  corporation,  and  the  issue  of  additional  shares,  to  be  sold  at 
a  price  less  than  the  nominal  value  of  the  stock,  to  supply  a  fund  for 
the  actual  use  of  the  corporation,  is  not  a  "  fictitious  increase  "  of  the 
stock,  within  the  meaning  of  the  prohibitory  clause  of  the  constitution 
of  California.* 

§  2109.  [Virginia]  Preferred  Stock. — Under  a  statute  of  Virginia^ 
authorizing  a  corporation  to  increase  its  capital  stock  ' '  to  such  extent  as 

1  Laws  N.  J.  1889  c.  105,  p.  155.  Requisites   of   the   evidence  of  notice 

2  N.  C.  Laws   1889,  ch.   170,  p.  143.  to  the  stockholders  of  a  manufactur- 

3  Fitzpatrick  v.  Dispatch  Publish-  ing  corporation,  of  an  increase  of 
ing  Co.,83Ala.  604;  s.c.  19Am.&Eng.  stock,  under  N.  Y.  Laws  1848,  ch.  40, 
Corp.  Cas.  423;  2  South.  Rep.  727;  2  sees.  20-22,  also  of  the  certiflcite 
Rail  &  Corp.  L.J.  351.  There  is  a  dis-  thereof  aud  its  acknowledgment: 
cussion  of  "stock  watering"  by  E.  Cuykendall  v.  Douglas,  19  Hun  (N. 
L.  Andrews,  Esq.,  in  21  Am.  Law  Re-  Y.),  577. 

view,  COG,  but  without  citing  cases.  ^  Va.    Acts  of   18G5-(36,  p.  332,  ch. 

•>  Stein    V.    Howard,    G5    Ca!.    616.      210. 
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may  be  requisite  to  enable  them  to  liquidate  all  arrears  of  debts,  interest 
and  dividends,  *  »  *  and  to  make  such  portion  of  the  increased 
capital  stock  as  they  may  deem  advisable  a  "guaranteed  stock,"  on 
which  dividends  of  not  exceeding  seven  per  cent,  per  annum  may  be 
guaranteed,"  —  it  was  held  that  the  stock  issued  was  guaranteed  capital; 
but  that  as  to  any  excess  of  dividends  to  which  the  stock  may  be  en- 
titled beyond  the  seven  per  cent.,  it  must  stand  on  the  same  footing 
with  the  common  stock. ^ 

§  2110.  [Missouri]  Cannot  be  Increased  except  in  Pursu- 
ance of  Law :  Notice  must  be  Publisbed.  —  The  constitution  of 
Missouri  provides  that  "  the  stock  and  bonded  indebtedness  of  corpora- 
tions shall  not  be  increased,  except  in  pursuance  of  general  law,  nor 
without  the  consent  of  the  persons  holding  the  larger  amount  in  value  of 
the  stock,  first  obtained  at  a  meeting  called  for  that  purpose,  first  giv- 
ing sixty  days'  public  notice  as  may  be  provided  by  law.'^  In  pursu- 
ance of  this  constitutional  provision  the  legislature  of  Missouri  enacted 
as  follows :  "  Whenever  any  corporation  shall  desire  to  call  a  meeting  of 
the  stockholders,  for  the  purpose  of  availing  itself  of  the  privileges  and 
provisions  of  this  article,  or  for  increasing  or  diminishing  the  amount  of 
its  capital  stock,  *  *  *  jt  shall  be  the  duty  of  the  directors  to  pub- 
lish a  notice,  signed  by  at  least  a  majority  of  them,  in  a  newspaper  in 
the  county,  *  *  *  at  least  sixty  days,  and  to  deposit  a  written  or 
printed  copy  thereof  in  the  post-office,  postage  prepaid,  addressed  to 
each  stockholder,  at  his  usual  place  of  residence,  at  least  sixty  days 
previous  to  the  day  fixed  upon  for  holding  such  meeting,  specifjdng 
the  object  of  the  meeting,  the  time  and  place,  when  and  where  such 
meeting  shall  be  held,  and  the  amount  to  which  it  shall  be  extended  or 
changed.  *  *  *  The  notice  provided  for  in  this  section  shall  be 
published  at  least  once  a  week,  and  the  first  publication  must  be  at  least 
sixty  days  before  the  day  of  such  meeting."  ^  The  succeeding  section 
provides  for  the  filing  with  the  secretary  of  State  of  a  certified  copy  of 
the  recorded  proceedings  at  the  meeting,  ' '  showing  a  compliance  vdth 
the  provisions  of  this  article ;"  whereupon  it  is  made  his  duty  "  to  issue 
a  certificate  that  such  corporation  has  complied  with  the  law  made  and 
provided  for  the  increase  of  its  capital  stock  *  *  *  and  the  amount 
to  which  such  capital  stock  is  increased."  The  interpretation  of  the 
statute  first  above  cited  is,  that  the  notice  therein  prescribed  to  be  made 
by  publication  is  intended  for  the  information  of  the  public  at  large,  and 
that  the  notice  required  to  be  transmitted  to  the  stockholders  is  intended 

1  Gordon   v.  Eichraond  &c.  II.  Co.,  2  Const.  Mo.,  art.  12,  §  8. 

78  Va.  501.  ^  R.  S.  Mo.  1879,  §  938. 
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for  their  benefit.  The  couclusiou  was  that  where  the  certified  copy  of 
the  recorded  proceedings  transmitted  to  the  secretary  of  State  did  not 
show  that  the  notice  had  been  given  as  requited  by  law,  he  was  not 
obhged  to  issue  the  certificate  required  by  the  statute,  and  would  not  be 
compelled  to  do  so  by  mandamus,  although  all  the  stockholders  may 
have  attended  the  meeting  and  may  have  unanimously  consented  to  and 
voted  for  the  increase  of  the  capital  stock,  i 

§  2111.  National  Banks:  Assent  of  Comptroller  of  Cur- 
rency.—  The  comptroller  of  the  curreucy  has  power  to  assent 
to  an  increase  of  the  capital  stock  of  a  national  bank  less 
than  that  originally  voted  by  the  directors,  but  equal  to  the 
amount  actually  subscribed  and  paid  for  by  the  shareholders 
under  that  vote  ;  and  where  the  entire  amount  cannot  be  raised, 
the  amount  can  be  reduced  by  the  concurrent  action  of  the  asso- 
ciation and  the  comptroller  of  the  currency. ^ 

Article  II.  Reducing  Capital  Stock. 

Section  Section 

2114.  Can  only  be  diminished   in  the       2119.  Rights    of    shareholder    in    re- 

manner  prescribed  by  statute,  spect    of     his     surrendered 

2115.  Reducing    by    order    of    court  shares. 

under  English  companies  act.       2120.  Agreement    to     issue    reduced 

2116.  Preliminary     expense      is     not  gto^k      binding      on       com- 

"  lost  capital."  pany. 

2117.  Reduction  of  "common  stock" 

J  2121.  Issuing      certificates      of      in 

2118.  When  corporation  may  be  com- 

pelled to  refund  to  sharehold- 
ers the  whole  amount  of  the      2122.  Effect  on  the  liability  of  cred- 
reduction.  itors. 

§  2114.  Can  only  be  Diminished  in  the  Manner  Prescribed 
by  Statute.  —  A  reduction  of  the  capital  stock  of  a  corporation 
can  only  take  place  when  authorized  by  law  and  in  the  manner 
prescribed  by  law.  Statutes  exist  in  several  jurisdictions  pro- 
viding that  any  change  in  the  amount  of  the  capital  stock  of  a 
corporation  shall  be  made  at  a  shareholders'   meeting  called  for 

1  State  ex  rel.  v.  McGrath,  86  Mo.  thereof  having  been  duly  given  and 

239.     The    document    transmitted    to  received  by  said  stockholders,"  etc. 
the  secretary  of   State  recited:  "No-  ^  Aspinwall  v.  Butler,  133  U.  S.  595, 

tice  of  the  meeting  and  the  purpose  609;  Aspinwall  v.  Delano,  118  U.S.  649. 
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that  purpose,  upon  a  notice  specifying  the  object  of  the  meeting 
and  the  proposed  change,  which  notice  shall  be  published  in  a 
prescribed  manner. ^  Commenting  upon  such  a  statute,  it  has 
heen  said:  "  The  publicity  required  in  this  proceeding  is  for  the 
})urpose  —  in  part,  at  least,  of  advising  the  public  dealing  with  the 
corporation  of  the  proposed  change.  The  requirement  of  the 
statute  —  ( 1 )  that  the  publicly  recorded  certificate  of  incorpora- 
tion shall  state  the  amount  of  the  capital  stock,  and  (2)  that 
any  change  in  the  amount  thereof  shall  only  be  made  after 
extended  public  notice,  —  is  in  direct  conflict  with  the  secret  con- 
trivance alleged  to  have  been  made  by  Lake  and  his  associates. 
The  decisions  uniformly  hold  that  any  secret  arrangement  between 
the  corporation  and  its  shareholders,  by  which  the  responsibility 
of  the  latter  is  made  less  than  it  appears  to  be  under  the  articles 
of  incorporation,  is  void  as  against  creditors. ^ 

§  2115.  Reducing  by  Order  of  Court  under  English  Com- 
panies Act. —  By  section  11  of  the  Enghsh  Companies'  Act,  1867, 
power  is  lodged  in  the  Chancery  Division  of  the  High  Court  of  Justice  to 
confirm  a  resolution  to  reduce  capital.  It  is  held  that  this  is  a  discre- 
tionary power  which  the  court  may  exercise,  either  by  confirming  the 
resolution,  with  or  without  consideration,  or  by  declining  to  confirm. 
One  matter  to  be  taken  into  account  is,  whether  the  proposed  scheme 
would  work  injustice  between  the  different  classes  of  shareholders  ;  if, 
in  the  opinion  of  the  court,  such  would  be  its  effect,  it  is  not  the  func- 
tion of  the  court  to  impose  conditions  amounting  to  an  alteration  of  the 
scheme,  but  the  proper  course  to  take,  if  such  an  alteration  is  requisite, 
is  simply  to  refuse  to  confirm  the  resolution,  leaving  it  to  the  company 
to  prepare  a  new  scheme  if  they  should  think  fit.* 

§  2116.  Preliminary  Expense  is  not**  Lost  Capital."  —  This 

power  to  reduce  its  capital  granted  by  the  Companies'  Act  of  1867,  is 

1  See  for  instance,  2  Comp.  Laws  For  the   practice   of    reducing  share 

Nev.  §§  3401,  3406,  3407,  3408,  3544.  capital  with  the  sanction  of  the  court 

-  Thompson  v.  Reno  Savings  Bank,  uuder  this  statute,  see  also  General 
19  Nev.  103,  112;  s.  c.  3  Am.  St.  Mining  Co.,  Ir.  R.  6  Eq.  213.  A  state- 
Rep.  797,  800.  In  support  of  this  the  ment  of  the  practice  is  made,  in  con- 
court  cite:  Allibone  v.  Hager,  46  Pa.  densedform,  in  Lind.  Comp.  5th'ed.,  p. 
St.  48;  McHose  v.  Wheeler,  45  Pa.  St.  402,  et  seq.  The  same  author  explains 
40.  the  manner  of  reducing  paid-up  capi- 

'  ReDirect  SpaaishTel.  Co  ,34  Ch.  tal  under    the  Companies'  Act,  1880. 

Div.  307;  s.  c.  56  L.  J.  (Ch.)  353;  55  L.  Ibid.,  p.  404-5. 


T.  (N.  s.)    804;    35  Week.    Rep.   209. 
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explained  by  the  amendatory  act  of  1877,  to  be  a  power  "  to  cancel 
any  lost  capital,  or  capital  unrepresented  by  available  assets,  or  to  pay 
off  any  capital  which  may  be  in  excess  of  the  wants  of  the  company."  i 
Under  this  provision  on  a  petition  for  confirmation  it  was  held  that 
capital  properly  expended  by  a  company  in  preliminary  expenses,  can- 
not be  treated  as  "lost  capital,  or  capital  unrepresented  by  available 
assets,"  so  as  to  entitle  the  company  to  reduce  its  capital  by  the  amount 
so  expended.  2 

§2117.  Reduction  of  "Common  Stock,"  only. — Where  a 
company,  which  has  issued  both  common  and  preferred  stock,  wishes 
to  reduce  the  former  only,  and  has  provided  for  such  redaction  by 
proper  resolution  in  accordance  with  the  statute,  it  was  held  that  its 
action  would  be  sanctioned  by  the  court  apart  from  any  reduction  of 
its  preference  capital.-'^ 

§  2118.  When  Corporation  3Iay  be  Compelled  to  Refund  to 
Shareholders  the   Whole  Amount  of  the   Reduction. —  It  has 

been  held,  moreover,  in  a  case  arising  under  §  5143,  Rev.  Stats. 
U.  S.  respecting  national  banks,  that  in  case  of  a  reduction  where 
the  capital  stock  remains  entirely  unimpaired,  the  corporatioa 
cannot  retain  in  its  treasury  any  part  of  the  amount  thus  re- 
leased,—  that  is,  the  difference  between  the  amount  of  its  cap- 
ital as  originally  fixed  and  paid  in  and  the  amount  to  which  it  is 
reduced ;  but  may  be  compelled  to  distribute  the  difference  to 
the  shareholders.^ 

§  2119.  Rights  of  Shareholder  in  Respect  of  His  Surren- 
dered Shares.  —  It  has  been  held  in  Indiana,  that  where  share- 
holders reduce  the  stock  to  avoid  a  threatened  assessment 
by  the  comptroller,  rendered  necessary  by  the  impairment  of 
the  capital  by  suspended  claims,  a  stockholder  cannot,  on  the 
amount  of  these   claims    beinj?   realized,   enforce  his  demands 


^  Companies  Act  1877,  §  3.  Div.    628;    and   Re  American  Pasteral 

2  Re  Abstainers  &  General  Ins.  Co.  Co.,  W.N.  (1890),  p.  62,  and  declin- 
(1891),  2  Ch.  124.                                 .  ing    to  follow  Ee  Union  Piate   Glass 

3  Re  Agricultural  Hotel  Co.  (1891),  Co.,  42  f  h  Div.  513). 

1    Ch.    396;     (following  Re     Barrow  ^  Seeley  v.  New  York  National  Ex- 
Haematite  Steel  Co.,  39  Ch.  Div.  582;  Re  change  Bank,  8  Daly  (N.  Y.),  400;  s.  c. 
Quebrada  Ry.  L.  &  C.  Co.,  40  Ch.  Div.  aff'd,  78  N.  Y.  608. 
363;  Re  Catling  Gun,  Limited,  43  Ch. 
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for   a    part   proportionate   to   the    amount    of   his    surrendered 
stock. ^ 

§  2120.  Agreement  to  Issue  Reduced  Stock  Binding  on 
Company.  —  An  agreement  l)etween  officers  of  a  corporation 
and  a  stockholder  thereof,  whereby  the  latter  is  to  surrender  his 
stock,  and  receive  in  exchange  a  less  amount  of  reduced  capital 
stock,  is  binding  upon  the  company,  when  the  agreement  has 
been  sanctioned  by  it  in  the  proceedings  for  the  reduction  of  its 
capital  stock,  and  has  been  approved  by  its  directors. ^  In  such 
a  case  the  stockholder  is  not  precluded  from  suing  the  corpo- 
ration for  stock  claimed  under  the  agreement,  hy  reason  of  a 
promise  by  its  president,  made  after  the  original  agreement, 
and  never  fulfilled,  that  if  a  certain  person  would  confirm 
plaintitTs  claim, — which  he  did, —  the  president  would  give 
plaintiff  an  amount  of  his  own  stock  equal  to  that  claimed.^ 

§  2121.  Issuing  Certificates  of  Indebtedness  to  Shareholders 
for  their  Surrendered  Shares.  —  Under  a  statute  authorizing  a 
reduction  of  the  capital  stock  of  a  company,  but  containing  no 
provisions  applicable  to  the  case  of  a  reduction  to  meet  the  ex- 
igency of  an  impaired  capital,  a  reduction  cannot  take  the  form 
of  distributing  the  a.ssets  of  the  corporation  to  the  shareholders 
without  retaiuins:  enough  in  hand  to  answer  for  its  debts  secured 
and  unsecured.  But  where  enough  is  thus  retained  there  seems 
to  be  no  objection  to  the  corporation  issuing  certificates  of  in- 
debtedness to  its  shareholders  to  take  up  their  surrendered  share 
certificates;  at  least  the  payment  of  such  certificates  will  not  be 
enjoined  at  the  suit  of  a  stockholder,  after  the  lapse  of  three 
years.  In  a  case  from  which  these  propositions  are  culled  it 
appeared  that  a  street  railway  company  reduced  its  capital  stock 
from  $400,000  to  $200,000,  and  issued  to  stockholders  certifi- 
cates of  indebtedness  for  $200,000.  The  owners  of  all  but  one 
hundred  shares  out  of  four  thousand  accepted  these  certificates. 
The  company  paid  $55,000  of  these  certificates  out  of  its  net 
earnings.     In  an  action  by  the  plaintiff,  Avho  held  fifty  of  the 

1  McCann  v.  First  National  Bank,  ^  Abbott    v.   Petersburg       Granite 

112  Ind.  354.  Quarrying  Co.,  17  N.  Y.  Supp.  140. 

3  Ibid. 
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one  hundred  shares,  to  restrain  payment  of  the  rest  of  the  cer- 
tificates, it  was  held  that,  assuming  that  the  issue  thereof  was 
ananthorized,  that  did  not  entitle  him  to  the  relief  demanded,  as 
it  did  not  appear  that  their  payment  would  infringe  upon  the 
capital,  and  the  holders  thereof  were  entitled  to  receive  any 
surplus.^ 

§   2122.  Effect  on  the  Liability  of  Creditors. —  An  act   of 

the  legislature  authorizing  the  reduction  of  the  capital  stock  of 
a  bank  to  the  amount  paid  in  at  a  certain  period  will  exonerate 
the  shareholder  from  any  liability  beyond  the  amount  of  the  re- 
duced stock,  as  to  creditors  who  have  become  such  since  the 
reduction. 2  Where  the  capital  stock  of  a  bank  has  been  thus 
reduced,  and  a  creditor  proceeds  against  its  shareholders,  it 
becomes  material  to  show  the  date  at  which  his  debt  was  con- 
tracted,—  whether  before  or  after  the  reduction.  The  date  of 
the  bills  of  the  bank  are  not  evidence  upon  this  point;  because, 
as  is  well  known,  such  documents  are  treated  as  money,  and  are 
constantly  issued  and  re-issued  as  money,  and  the  date  is  there- 
fore neither  evidence  of  when  they  were  last  issued  nor  when 
the  plaintiff  became  the  holder  of  them.  A  subsequent  holder  of 
such  bills  is  not  vested  with  the  rights  of  the  first  holder,  so  as 
to  make  the  debt  due  to  him  date  from  the  time  when  they  were 
first  issued.^     His  right  of  action  is  an  original  one,  accruing  to 


1  Strong  V.  Brooklyn  Crosstown  such  are  the  relations  of  trade  and  of 
E.  Co.,  93  N.  Y.  426.  society    that    men    must   continue  to 

2  Hepburn  v.  Commissioners,  4  La.  take  and  pass  them.  The  dishonesty 
An.  87;  Palfrey  v.  Paulding,  7  La.  An.  which  embodied  itself  in  the  act  of  the 
363.  legislature  has  characterized  the  con- 

3  Hepburn  v.  Commissioners,  4  La.  duct  of  the  board  of  directors.  When 
An.  87 ;  Palfrey  v.  Paulding,  7  La.  An.  the  tangible  assets  of  the  bank  are  all 
363.  These  cases,  it  is  thought,  can  eaten  out,  and  the  empty  shell  is 
hardly  stand  the  test  of  a  careful  cracked,  then  there  is  found  an  in- 
scrutiuy.  The  legislature  passes  an  debtedness  of  the  bank  to  the  public 
act  in  substance  exonerating  stock-  of  ^100,000,  incurred  before  the  pass- 
holders  of  banks  from  future  assess-  age  of  tlie  act  in  question.  This  in- 
ments.  Of  course  such  an  act  is  void  debtedness  has  never  been  redeemed; 
as  to  previous  creditors.  Before  the  for  when  a  bank  receives  its  own  bills, 
passage  of  the  act  a  bank  had  put  in  and  does  not  cancel  them,  but  imme- 
circulation  its  notes  to  the  extent,  say,  diately  pays  them  out  again  as  money, 
of  $100,000.  These  notes  necessarily  this  is  no  redemption.  A  judicial  de- 
continue  to  circulate  as  money,  and  cision,  conceived  in  no  higher  spirit 
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him  directly  and  primarily  at  the  moDient  when  tie  becomes  tiie 
bearer  of  the  bills.  He  is  no  more  atfected  with  the  rights  or 
liabilities  of  an  assignee  than  he  would  have  been  had  the  issue 
of  the  bill  by  the  bank  been  made  directly  to  him  in  the  first 
place. 1 


than  that  which  animated  the  legisla- 
ture, now  steps  in,  and  says  that  the 
members  of  the  commuuity  who  un- 
fortunately Were  caught  in  the  pos- 
session of  these  unredeemed  and 
dishone-t  securities  at  the  time  of 
the  bursting    of  the   shell,  have   no 


redress  against  the  shareholders,  be- 
cause the  bauk,  instead  of  redeeming 
these  notes,  may  have  talien  them  in 
and  passed  them  out  agaiu,  as  money, 
since  the  date  of  tlieir  first  issue. 

1  BuUard  v.  Bell,  1  Mason  (U.  S.)» 
2i3. 
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CHAPTER     XXXY. 

DIVIDENDS. 


Article  I.  Generally,  §§  2126-2148. 

II.  Validity  and  Propriety  of  Dividends,  §§  2152-2164. 

III.  Stock  and  Scrip  Dividends,  §§  2167-2169. 

IV.  Right  to  Dividends   as  Between  Successive  Owners  of 

Shares,  §§  2172-2188. 
V.  Right   to    Dividends  as  Between  Life-Tenant  and   Re- 
mainder-man, §§  2192-2223. 
VI.  Remedies    to    Compel  Payment  of  Declared  Dividends. 

§§,  2227-2234. 

Article  I.  Generally. 


Section 

2126.  What  Is  a  dividend. 

2127.  Not  a  debt  until  declared. 

2128.  Declaration  of,  rests  in  the  dis- 

cretion of  the  directors,  and 
not  compelled  in  equity. 
1129.  Except  in  cases  of  fraud,  caprice 
or  abuse. 

2130.  Restraining  the   declaration   of 

a  dividend. 

2131.  Corporation  cannot  appropriate 

unpaid  dividends. 

2132.  Banker's  lien  on  cash  dividends 

for  unpaid  balance. 

2133.  Right  of   set-off  for  debts  due 

by    the    shareholder    to    the 
corporation. 

2134.  Theory  that    unpaid  dividends 

are  assets  for  creditors. 

2135.  Reclamation   of    dividends   im- 

properly declared. 
213G.  Reclamation  vrhere  the   capital 
stock    has  been   divided  and 
the  company  has  become  in- 
solvent. 
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2137.  Construction  of  the  lov^'a  stat- 
ute authorizing  suchrcclama- 
tion. 

Cannot  be  forfeited  by  the  cor- 
poration. 

Nor  appropriated  by  the  State. 

No  discrimination  amons  share- 
hi'lders  in  respect  of  divi- 
dends. 

But  the  stockholder  discrimi- 
nated against  caunot  recoup 
against  others. 

Discretion  of  directors  as  to 
time  and  place  of  payment. 

Payable  at  a  bank  which  fails  — 
who  bears  loss. 

When  considered  divided  and 
paid. 

2145.  Dividends  in  liquidation. 

2146.  Equal  zing   stockholders   iu  re- 

spect   of  such  dividends. 

2147.  Where  the  stockholders  work  as 

partners  and  draw  out  annual 
amounts. 

2148.  Taxation  of  dividends. 


2138. 


2139. 
2140. 


2141. 


2142. 


2143. 
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§  2126.  Wliat  is  a  Dividend. —  A  dividend  is  that  portion 
of  the  profits  and  surplus  funds  of  the  corporation  which  has 
been  actually  set  apart  by  a  valid  resolution  of  the  board  of 
directors,  or  by  the  shareholders  at  a  corporate  meeting,  for  dis- 
tribution among  the  shareholders  according  to  their  respective 
interests,  in  such  a  sense  as  to  become  segregated  from  the 
property  of  the  corporation,  and  to  become  the  property  of  the 
shareholders  distributively.^ 

§  2127.  Not  a  Debt  Until  Declared.  —  A  dividend  is  not  a 
debt  until  declared,  but  is  merely  a  right  to  a  proportionate  share 
of  the  profits  of  a  corporate  venture  when  the  same  is  declared 
payable,  by  the  board  of  directors  or  otherwise,  in  pursuance  of 
the  constating  instruments  of  the  company.  "  A  debt,"  said 
Mr.  Justice  Cooley,  "  is  that  which  one  person  is  bound  to  pay 
to  another,  either  presently  or  at  some  future  period  ;  something 
which  may  be  the  subject  of  a  suit  as  a  debt,  and  not  something 
to  which  the  party  may  be  entitled  as  damages  in  consequence 
of  the  failure  to  perform  a  duty  or  keep  an  engagement.  A 
right  to  a  dividend  from  the  profits  of  a  cor))oration  is  no  debt 
until  the  dividend  is  declared.  Until  that  time  the  dividend  is 
only  something  that  may  possibly  come  into  existence,  but  the 
obligation  on  the  part  of  the  corporation  to  declare  it  can  not  be 
treated  as  the  dividend  itself."  ^  To  give  a  practical  turn  to 
this  principle,  a  case  may  be  referred  to  where  it  was  ruled  that 
a  statute  making  directors,  in  default  of  filing  certain  annual 
reports,  personally  liable  for  the  debts  of  the  corporation,  can 
not  be  invoked  in  favor  of  one  who  is  not  a  creditor  of  the  cor- 
poration in  any  other  sense  than  being  the  holder  of  its  preferred 
and  guaranteed  shares.^ 

§  212S.  Declaration  of,  Rests  in  the  Discretion  of  the 
Directors  and  not  Compelled  in  Equity. —  In  nearly  all  joint- 
stock  corporations  organized  for  pecuniary  gain  the  directors  are 

1  King  V.  Paterson  &c.  R.  Co.,  29  v.  South  Devon  R.  Co.,  9  Hare,  312; 
N.  J.  L.  82.  Henry  v.  Great  Northern  R.  Co.,  1  De 

2  Lockhart  17.  Van  Alstyne,  31  Mich.  Gex  &  J.  605;  s.  c.  3  Jur.  (n.  8.) 
76;  s.  c.  18  Am.  Rep.  156;  citing  Re  1133;  Taft  v.  Hartford  &c.  R.  Co.,  8 
London  India  Rubber  Co.,  L.  R.  5  Eq.  R.  I.  310;  s.  c.  5  Am.  Rep.  575. 

625.     To  the  same  effect  see  Stevens  ^  Lockhart  u.  VanAlstyne,  supra. 
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the  managing  and  financial  agents  of  the  corporation,  considered 
as  a  unit,  and  are,  in  the  theory  of  courts  of  equity,  trustees  for 
the  shareholders.  The  declaration  of  dividends  is  generally 
regarded  as  resting  within  the  implied  scope  of  their  authority, 
subject,  of  course,  to  the  rules  prescribed  by  the  private  instru- 
ments of  the  company,  and  subject  to  be  overruled  or  controlled 
by  the  shareholders  in  their  constituent  capacity.  Unless  so 
overruled  or  controlled^ they  have  authority  to  declare  dividends 
and  to  fix  the  time  and  place  of  payment,  within  such  limitations 
as  reason  and  good  faith  to  the  stockholders  may  require.^  The 
general  rule  therefore  is  that  a  common  shareholder  has  no  legal 
or  equitable  remedy  to  compel  the  directors  of  the  company  to 
declare  and  pay  a  dividend. ^  The  right  of  a  common  shareholder  to 
invoke  judicial  interference  to  compel  the  declaration  of  a  dividend 
rests  on  a  different  and  somewhat  lower  footing  from  that  oi  pre- 
ferred shareholders.^  There  is  no  contract  between  him  and  the  cor- 
poration that  the  corporation  shall  pay  him  a  dividend  under  any 
stated  circumstances.  The  directors,  who  are  generally  them- 
selves stockholders,  and  who  therefore  presumptively  have  no  in- 
terest in  impairing  and  deferring  the  rights  of  stockholders,  must 
necessarily  be  invested  with  a  large  discretion  in  respect  of  this 
question,  except  in  cases  where  their  discretion  is  restrained  by 
the  by-laws  or  other  governing  instrument.  The  judges  of  the 
courts  are  not  ordinarily  expert  in  the  management  of  the  enter- 
prises which  are  usually  undertaken  by  corporations,  and  are 
not  well  qualified  to  say,  except  in  plain  cases,  whether  a  dividend 
should  or  should  not  be  declared  and  paid.  It  therefore  seems 
a  sound  view  that  the  courts  will  interfere  in  behalf  of  a  common 
stockholder,  to  compel  the  declaration  and  payment  of  a  dividend, 
only  in  a  plain  case  of  fraud  or  abuse  of  discretion  on  the  part 

1  King  V.  Paterson  &c.  R.  Co.,   29  '  Karnes  V.Rochester  &c.  R.  Co.,  4 

N.J.  L.  82;  Ely  v.  Sprague,  1  Clarke  Abb.  Pr.  (N.  Y.)   (n.  s.)  107;  Hunter 

Ch.  (N.  Y.)  351 ;  Railroad  Co.  v.  United  v.  Roberts  &c.  Co.,  83  Mich.  63;  s.  c. 

States,  99  U.  S.  420;  Park  v.  Locomo-  47  N.  W.  Rep.  131;  Am.  &  Eng.  Corp. 

live  Works,  40   N.   J.  Eq.  114;  s.  c.  3  Cas.  349;  9  Rail.  &   Corp.    L.  J.    90; 

Atl.   Rep.    162;    Minot    v.   Paine,    99  McNab  v.  McNab  &c.  Man.  Co.,  41  N. 

Mass.  101;    Stringe's    Cas?,    L.    R.    4  Y.  St.  Rep.  906;  s.  c.  16  N.  Y.  Supp. 

Ch.  490;   Williams  v.  Telegraph  Co.,  448.      Compare  Attorney-General    v. 

93  N.    Y.    187;  Excelsior  &c.    Co.    v.  State  Bank,  1  Dev.  &  Batt.  Eq.  (N.  C.) 

Pierce,  90  Cal.  131 ;  s.  c.  27  Pac.  Rep.  545. 
44.  3  As  to  which  see  post,  §  2289. 
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of  directors,  and  to  prevent  manifest  injustice.^  In  a  recent  case 
in  Michigan  the  doctrine  is  thus  stated  by  Charaplin,  C.  J.  : 
"  Courts  of  equity  will  not  interfere  in  the  manasrement  of  the 
directors,  unless  it  is  clearly  made  to  appear  that  they  are  guilty 
of  fraud  or  misappropriation  of  the  corporate  funds,  or  refuse 
to  declare  a  dividend  when  the  corporation  has  a  surplus  of  net 
profits  which  it  can,  without  detriment  to  its  business,  divide 
among  its  stockholders,  and  when  a  refusal  to  do  so  would 
amount  to  such  an  abuse  of  discretion  as  would  constitute  a 
fraud,  or  breach  of  that  good  faith  which  they  are  bound  to 
exercise  towards  the  stockholders."  ^  Applying  this  doctrine,  it 
has  been  held  that,  although  a  manufacturing  corporation  had 
done  a  prosperous  business,  yet  where  its  assets  consisted 
largely  of  its  plant  and  of  notes  taken  upon  long  time  from  its 
customers  in  different  States,  which  notes  were  consequently 
not  available  for  discount  in  bank,  so  that  it  would  be  com- 
pelled, in  order  to  pay  a  dividend,  either  to  borrow  money  or 
seriously  to  impair  its  working  capital, —  a  court  of  equity  would 
not,  at  the  suit  of  a  stockholder,  compel  the  declaration  of  a 
dividend.^ 

§  2129.   Except  in  Cases  of  Fraud,  Caprice  or  Abuse. —  A 

limitation  of  the  rule  is  indicated  by  judicial  dicta  to  the  effect 
that  equity  will  not  compel  the  directors  of  a  corporation  to  declare 
a  dividend,  at  the  suit  of  a  common  stockholder,  in  the  al)sence 
of  proof  that  they  have  acted  unreasonably,  capriciously  or 
fraudulently.*  But  a  court  of  equity  has  power ,  at  the  suit  of  a 
minority  of  the  stockholders  of  a  corporation,  to  order  a  dividend 
of  its  assets  where  the  safety  or  the  interest  of  the  minority  re- 
quires it ;  and  in  determining  whether  to  exercise  such  power  in 
a  particular  case,  the  object  of  the  corporation  and  the  situation 
of  its  affairs  must  be  taken  into  consideration.^ 


1  See  as  illustrating  these  views,  ^  Hunter  t;.  Roberts  &c.  Co.,  supra 
Karnes  v.   Rochester  &c.   R.   Co.,    4  (Morse  and  Cahill,  JJ.,  dissenting). 
Abb.  Pr.  (N.  Y.)  107.  *  McNab  v.  McNab  Man.  Co.,  41  N. 

2  Hunter  v.    Roberts  &c.    Co.,  83  Y.  St.  Rep.  916. 

Mich.  63;  s.  c.  47  N.  W.  Rep.  131;    31  ^  Fougeray   v.  Cord,  50   N.  J.  Eq. 

Am.  &  Eng.    Corp.  Cas.  349;  9  Rail.  185;  s.  c.  24  Alt.  Rep.  499. 
&  Corp.  L.  J.  90. 
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§  2130.   Restraining    the     Declaration    of    a    Dividend. — . 

Where  the  propriety  of  decluriag  a  divideDcl  is  fairly  wiihiu  the 
scope  of  the  discretion  reposed  in  the  directors  by  the  constating 
instruments,  equity  will  not  lend  its  aid  to  restrain  the  declara- 
tion of  a  dividend  at  the  suit  of  shareholders.  It  was  accord- 
ino-ly  held  in  the  Endish  Court  of  Appeal  that  where  the  act 
incorporating  a  company  contains  no  provision  that  the  dividends 
are  to  be  paid  only  out  of  profits,  but  provides  that  capital  assets 
are  not  to  be  applied  for  any  purpose  not  within  the  objects  of 
the  company,  and  the  nature  of  the  property  is  such  that,  in 
order  to  derive  a  profit,  there  is  necessarily  a  yearly  consumption 
of  part  of  the  capital,  —  if  the  directors  and  company  have  acted 
fairly  and  reascmahly,  and  within  the  powers  conferred  by  the 
articles  of  association,  in  ascertaining  whether  a  dividend  is  a 
divisicm  of  profits,  and  not  of  capital,  their  discretion  will  not  be 
interfered  with;  especially  where  there  is  no  necessity  of  setting 
apart  a  sum  to  meet  the  supposed  annual  diminution  in  the  value 
of  the  property  from  lapse  to  time.^ 

§  2131.  Corporation  Cannot  Appropriate  Unpaid  Divi- 
dends.—  ft  seems  that  if  a  dividend  has  been  declared  and  a 
fund  appropriated  to  its  payment,  this  fund  acquires  the  character 
oi  Si  trust  fund ;  it  must  therefore  be  regarded  as  the  property 
of  the  shareholders,  and  cannot  be  applied  by  the  directors  to 
any  purpose  not  included  in  their  charter  or  fundamental  con- 
tract, without  the  consent  of  such  shareholders.^  Where,  there- 
fore, a  company  first  made  a  dividend  of  ten  per  cent.,  and, 
before  payment  thereof,  laid  an  assessment  of  ten  per  cent., 
payable  on  the  same  day,  it  was  held  that  the  corporation  was 
not  entitled,  as  against  the  subsequent  assignee  in  bankruptcy 
of  a  then  insolvent  stockholder,  to  take  the  dividend  of  the 
stockholder,  without  an  oruer  from  him,  in  payment  of  any  debt 
due  from  him  to  the  corporation,  or  as  a  set-of  to  the  assessment^ 
or  as  a  charge  upon  any  shares  which  might  afterwards  be  sold.^ 

1  Leeu.  Neuchatel  Asphalte  Co.,  41  lated  to  a  fund  created  under  a  rail- 

Ch.  Div.  1;  s.  c.  6  Hail.  &  Corp.  L.  J.  road  lease  in  lieu  of  dividends  to  the 

266.  stockliolders  of  the  le>sor  company. 

«  Reasoning  in  March  v.  Eastern  R.  ^  Ex  parte  Winsor,  3  Story  (U.  S.), 

Co.,  43  N.  H.  515,    533.     The  case  re-  411. 
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So,  where  a  railroad  conipan}',  having  declared  a  dividend  upon 
its  stock,  d-ipoaitfrd  a  sufBcieut  sum  with  bankers,  expres.sly  to 
pay  such  dividend,  but,  before  the  whole  amount  so  deposited 
was  paid  out,  withdrew  the  remainder,  and  subsequently  became 
insolvent,  and  a  receiver  was  appointed,  — it  was  held  that  the 
fund  so  deposited  should  be  regarded  as  specially  appropriated 
for  the  payment  of  the  dividend,  ancl  that  the  stockholders  ac- 
quired in  equity  a  lien  upon  such  fund,  to  the  extent  of  the 
amount  to  which  they  were  respectively  entitled,  and  that  the 
lien  followed  the  fund  into  the  hands  of  the  receiver}  So,  whore 
a  dividend,  based  upon  profits  actually  received,  had  been  de- 
clared, paj^able  without  interest  at  such  time  as  might  be  directed 
by  the  board,  it  was  held  that  the  directors  had  no  power,  as 
against  dissenting  stockholders,  thereafter  to  pa:^s  a  vote  that 
the  amount  of  the  dividend  standing  credited  to  each  stockholder 
should  be  taken  from  his  account  and  credited  to  an  account 
known  as  the  surplus  fund, —  and  that  they  especially  had  no 
such  power  as  against  one  who  had  sold  his  shares  and  reserved 
the  declared  dividend.^ 

§  2132.  Banker's  tiien  on  Cash  Dividends  for  Unpaid 
Balance.  —  A  banking  corporation  has  a  lien  upon  any  cash 
dividends  declared  and  remaining  unpaid  in  its  hands,  for  the  pur- 
pose of  securing  the  payment  of  any  debt  then  due  by  the.stock- 
holder  to  it.  The  theory  of  the  law  is  that  dividends  in  the 
hands  of  the  bank  remain  pledged  for  the  payment  of  any  just 
debt  due  to  the  bank  from  the  stockholder.^  This  has  been  held 
in  regard  to  a  national  bank}  and  the  reason  which  upholds  such 
a  lien  was  thus  stated  by  Virgin,  J.:  "  It  cannot  affect  the  free 
sale  and  transfer  of  shares  ;  for  the  dividend  does  not  pass  with 
the  transfer  of  the  shares,  being  the  property  of  him  who  is  the 
shareholder  when  it  is  declared.  So  lomr,  then,  as  the  plaintiff's 
overdue  notes  remain  unpaid,  he  could  not  recover  the  dividends 
declared  upon  his  shares,  because  of  this  equitable  lien."  ^ 

1  Matter  of  Le   Blanc,  4  Abb.  N.  Franklin  Ins.  Co.,  8  Pick,  (Mass.)  90; 

Cas.  (N.  y.)  221.  Hager    v.  Union  Nat.  Bank,    63    Me. 

2  Beers  v.  Bridgeport   Spring  Co.,  509,  512. 
42  Conn.  17.  *  Kager  v.  Union  Nat.  Bank,  supra, 

^  Bales    V.  New   York   Ins.    Co.,  3  *  Ibid. 

Johns.   Cas.    (N.  Y.)   238;  Sargent    v. 
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§  2133.  Right  oi  Set-off  for  J3ebts  Due  by  the  Shareholder 
to  the  Corporation.  —  As  the  dividend  when  declared  becomes 
so  much  money  owing  by  the  corporation  to  the  shareholder,  if 
the  shareholder  is  at  the  time  indebted  to  the  corporation,  the 
latter  has,  on  principle,  a  right  to  apply  the  dividend  in  liquida- 
tion of  the  debt.  In  other  words,  it  has  the  same  right  of  set- 
off that  any  other  creditor  has.^  But  this  right  of  set-off  rests 
upon  a  mutuality  of  indebtedness  ;  and  hence  where  the  shares 
have  been  assigned,  although  not  on  the  books  of  the  company, 
prior  to  the  declaration  of  the  dividend,  the  corporation  has  no 
right  of  set-off  as  against  the  assignee,  who  becomes  the  equitable 
owner,  provided  it  has  knowledge  of  the  assignment  prior  to  the 
declaration  of  the  dividend.^  But  this  right  of  set-off  obviously 
exists  only  where  a  dividend  has  been  declared  ;  and  conversely 
where  no  dividend  has  been  declared  and  the  stockholder 
is  indebted  to  the  corporation  in  respect  of  his  shares  by 
a  bond  and  mortgage,  he  cannot  properly  refuse  to  pay  his 
interest  because  the  directors  do  not*  declare  a  dividend;  nor  will 
the  collection  of  such  interest  be  restrained  until  the  directors  do 
make  a  dividend.  This  conclusion  rests  upon  the  principle 
already  stated  that  the  propriety  of  declaring  a  dividend  rests 
primarily  in  the  discretion  of  the  directors.^ 

§  2134.  Theory  that  Unpaid  Dividends  are  Assets  for  Cred- 
itors. —  It  has  been  held  that  unpaid  di\adends  are  assets  of  the  cor- 
poration available  for  its  creditors  in  case  it  becomes  insolvent.^  But 
this  view  is  manifestly  unsound,  unless  the  declaration  of  the  dividend 
was  fraudulent  as  against  creditors.  If  a  dividend  is  fairly  declared 
out  of  the  profits  existing  when  it  is  declared,  Sidebt  ^  of  the  corporation 
is  thereby  created  in  favor  of  each  stockholder,  and  if  he  does  not 
collect  this  debt,  and  the  corporation  subsequently  becomes  insolvent, 
the  least  that  can  be  said  in  his  favor  is  that  be  is  in  respect  of  it  a 
general  creditor,  and  has  the  right  to  have  it  paid  j)ro  ?*ato  out  of  the 
corporate  funds  on  an  equal  footing  with  other  general  creditors.     The 

1  Ex  parte  Winsor,  3  Story,  (U,  S.),  ^  Ely  v.  Sprague,  1  Clarke  Ch.  (N. 
411,    421,     where    this    principle    is      Y.)  351. 

recognized  by  Mr.  Justice  Story.  *  Curry  v.  Woodward,  44  Ala.  305. 

2  Gemmell  v.  Davis,  75  Md.  546;  s.  Compare  Ex  parte  Winsor,  3  Story  (U. 
c.  32  Am.  St.  Rep.  412;  23  Atl.  Rep.1032.      S.),411, 

=  Ante,  §§  2126,  2127. 
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theory  that  other  general  creditors  can  seize  upon  his  property  to  pay 
their  debts,  ignores  the  legal  distinction  between  a  corporation  and  its 
stockholders,  and  is  tantamount  to  holding  that  one  man  may  take 
another  man's  property  without  compensation.  Besides,  such  a  concep- 
tion puts  the  stockholders  on  an  inequality.  Those  who  collect  their 
dividends  immediately  get  them  in  full,  but  those  who  allow  them  to  lie 
in  the  treasury  of  the  company  are  not  only  not  remitted  to  the  rights 
of  general  creditors  in  the  event  of  its  subsequent  insolvency,  but  their 
dividends  are  confiscated  for  the  benefit  of  other  creditors. 

§  2135.   Reclamation  of  Dividends  Improperly  Declared. — 

The  foregoing  holdings  assume  that  the  dividend  in  each  case 
was  declared  under  circumstances  in  which  it  could  properhj  be 
declared,  —  that  is  to  say,  where  there  were  profits  to  divide, 
and  where  its  declaration  was  hence  within  the  power  and  dis- 
cretion of  the  directors.  It  is  assumed  that  there  can  be  no 
question  of  the  power  of  the  corporation  to  recall  an  ultra  vires 
dividend.  Until  the  dividend  is  paid,  there  is  a  locus poenitentiae  ; 
neither  the  corporation  nor  its  directors  who  have  committed  the 
fault,  are  obliged  to  go  on  and  consummate  an  illegal  act  which 
is  merely  in  fieri.  But  where  the  dividend  is  one  which  might 
lawfully  have  been  declared,  but  the  directors  have  acted  im- 
providently,  or  have  abused  their  discretion  in  declaring  it, — 
then  the  question  whether  they  or  the  corporation  can  recall 
their  action  and  reclaim  the  dividend,  either  before  or  after  it 
has  been  actually  paid,  is  a  disputable  one.  It  was  ruled  in  the 
Court  of  Appeals  of  Kentucky  that  if  dividends  were  made  under 
a  misconception,  on  the  part  of  the  directors,  of  what  constituted 
profits,  and  under  the  belief  that  there  were  profits  to  divide, 
when  in  fact  there  were  none,  they  might  be  reclaimed  by  the  cor- 
poration after  they  had  been  paid  out.  The  court  regarded  it  as 
a  case  where  money  has  been  paid  and  received  under  a  mutual 
mistake. 1  This  extremely  doubtful  holding  has  been  quoted 
with  approval  by  the  Kansas  City  Court  of  Appeals,^  though  the 
case  before  that  court  required  it  to  go  no  further  than  to  hold 
that  where  a  corporation  has  declared  a  dividend  at  a  time  when 
is  has  no  surplus  or  profits  to  divide,  and  afterwards  becomes 

1  Lexington   &c.    Insurance    Co.  v.  -  Slayden  v.  Seip,  25  Mo.  App.  439, 

Page,  17  B.  Mou.    (Ky.)  412;    s.  c.  6(3      446. 
Am.  Dec.  165. 
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insolvent, — the    dividend    is    nut    collectible    in    an    action    at 
law.^ 

§  2136.  Reclamation  where  the  Capital  Stock  has  been 
Divided  and  the  Company  has  Become  Insolvent.  —  Where 
dividends  have  l>een  made  and  paid  out  of  the  capital  stock,  and 
the  company  has  subsequently  become  insolvent,  the  right  to 
reclaim  the  dividends  from  the  stockholders  is  clear.  The  cap- 
ital stock  being  a  trust  fund  primarily  for  creditors  and  second- 
arily for  the  stockholders,  the  stockholders  cannot  pay 
themselves  out  of  it  first ;  and  if  they  do,  the  creditors  or  their 
representative  may  maintain  a  suit  in  equity  to  reclaim  the 
dividend  so  paid.  This  right  of  reclamation,  it  has  been  held, 
passes  to  the  assignee  of  the  corporation  if  the  terms  of  the 
assignment  are  sufficiently  comprehensive  to  embrace  it.^  In 
a  bill  for  such  reclamation,  where  the  dividends  have  been 
declared  and  paid  out  of  the  capital  in  violation  of  a  statute,  it 
had  been  held  not  necessary  to  aver  that  any  of  the  present 
debts  existed  when  the  dividend  was  declared,  or  that  there  are 
not  enough  assets  now  to  pay  the  debts. ^  It  is  immaterial 
whether  the  complaining  creditors  were  p7'ior  or  subsequent  cred- 
itors. The  assets  of  the  corporation,  thus  improperly  diverted 
into  the  hands  of  its  stockholders,  re  main  a  trust  fund  out  of 
which  they  are  entitled  to  have  their  debts  satisfied,  and  the 
shareholders  who  thus  receive  it  are  technically  guilty  of  a 
conversion  of  it.* 

§  2137.  Construction  of  the  Iowa  Statute  Authorizing  such 
Reclamation.  —  la  the  Iowa  statute  providing  tliat  if  any  person  is 
injured  by  "  the  diversion  of  the  funds  of  the  corporation  to  other  objects 
than  those  mentioned  in  their  articles,"  *  *  *  and  the  payment 
of  dividends  will  not  leave  sufficient  funds  to  meet  the  liabilities  of  the 
corporation,  "such  dividends  or  their  equivalent,  in  the  hands  of  the 

1  Ibid.     The  fact  was  that  the  cor-  ^  Lexington  &c.  Ins.  Co.  v.  Page,  17 

poration,     when    financially    erabar-  B.  Mon.  (Ky.)  412;  s.c.  G6  Am.  Dec. 

rassed,  declared    a    dividend    based  165;  Main  v.  Mills,   6   Biss.    (U.    S.) 

upon  accounts  charged  to  profit  and  98. 

loss,   and    largely    uncollectible.      It  ^  •WiHiams  v.  Boice,  38   N.  J.  Eq. 

was  held  that,   as  the  dividend  was  364. 

improperly  declared,  the  corporation  •*  McKusick    v.    Seymour  &c.    Co., 

could  not  be  compelled  to  pay  it.  Ibid.  48  Minn.  172;  s.  c.  50  N.  W.  Rep.  116, 
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individual  stockholders,  shall  be  subject  to  such  liabilties,"  ^  —  the  word 
"funds"  meansall  the  resources  of  the  corporation,  and  not  merely  cash 
on  hand ;  and  dividends  may  lawfully  be  declared,  although  enough 
cash  on  hand  is  not  left  to  pay  all  the  corporate  liabilities.  The  word 
"liabilities"  means  existing  indebtedness  at  the  time  the  dividend  is 
declared,  the  payment  of  which  can  be  enforced ;  and  the  capital 
stock,  although  in  one  sense  a  liability  of  the  corporation,  is  not  a  debt 
within  the  meaning  of  the  staute.^ 

§  2l38.  Cannot  be  Forfeited  by  the  Corporation. — Divi- 
dends, after  they  have  been  lawfully  declared,  being,  then,  the 
property  of  the  several  shareholders,  at  lea.st  in  the  sense  in 
which  a  debt  is  property,  it  follows  that  they  cannot  be  forfeited 
or  confiscated  at  the  mere  pleasure  of  the  company.  When, 
therefore,  in  reorganizing  a  corporation  whose  franchises  were 
about  to  expire,  under  a  scheme  by  which  the  new  corporation 
succeeded  to  its  franchises  and  obligations,  a  provision  inserted 
in  the  charter  of  the  new  company,  forfeiting  dividends  not 
claimed  within  three  years  from  the  time  when  declared,  was 
not  binding  upon  the  old  stockholders,  except  from  the  time 
when,  expressly  or  by  implication,  they  consented  thereto  by 
assuming  the  quality  of  stockholders  in  the  new  company.^ 

§  2139.  Nor  Appropriated  by  the  State. —  For  the  same  rea- 
son, an  unclaimed  dividend  in  a  corporation  cannot  be  appro- 
priated by  the  State  without  compensation,  though  possibly 
circumstances  might  be  imagined  where  it  could  be  expropriated 
for  public  use  upon  payment  of  just  compensation.  Thus,  a 
statute  of  North  Carolina  provided:  "  That  all  dividends  hereto- 
fore declared  or  which  shall  hereafter  be  declared  by  any  corpora- 
tion, company  or  association,  whether  chartered  or  not,  which 
shall  not  be  recovered  or  claimed  by  suit,  by  tlie  parties  entitled 
thereto,  for  five  years,  after  the  same  were  or  shall  l)e  declared," 
shall  be  paid  by  the  corporation,  etc.,  to  the  trustees  of  the 
University  of  North  Carolina  ;  and  authorized  such  trustees  to 
sue   for  and  collect    such  dividends    and  to  hold  them    without 

'  Iowa     Code,  1873,    §1072;    Mc-  ^  Armautw.  New  Orleans  &c.  R.  Co., 

Laln's  Code  1888,  §  1G22.  41  La.  An.  1020;  s.  c.  7  So.  Rep.  35. 

2  Miller  v.  Br.idish,  69  Iowa,    278; 
s.  c.  28  N.  W.  Rep.  .594. 
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liability  for  profit  or  interest;  and  provided  that,  if  no  claim 
should  be  preferred  within  ten  years,  the  trustees  should  hold 
them  absolutely.  It  was  held,  on  the  most  obvious  grounds,  that 
this  statute  was  unconstitutional,  since  it  was  an  assertion  of 
power  in  the  legislature  to  take  the  property  of  one  man  and 
irivc  it  to  another  without  compensation.^  But  it  has  been 
held  competent  for  the  legislature  to  enact  that  an  administrator 
should,  after  a  reasonable  time,  pay  an  unclaimed  surplus  of  the 
estate,  either  to  the  State  university  or  other  person  charged  by 
law  with  the  keeping  of  the  same,  for  the  benefit  of  the  credit- 
ors and  next  of  kin;  but  this  was  not  giving  the  assets  to  the 
university,  but  merely  changing  the  fund  from  one  agency  of  the 
State  to  another,  without  changing  the  trust. ^ 

§  2140.  No  Discrimination  among  Shareholders  in  Respect 
of  Dividends.  —  Directors  of  a  corporation  have  no  power  to  dis- 
criminate among  its  shareholders  in  respect  of  dividends,  unless 
such  power  is  conferred  by  the  charter  or  governing  statute.^ 
This  statement  has,  of  course,  no  reference  to  dividends  on 
preferred  sliares.^ 

§  2141.  But  the  Stockholder  Discriminated  against  can  not 
Recoup  against  Others. —  But  if  the  corporation  does  discrim- 
inate against  a  particular  stockholder  in  the  declaration  and  pay- 
ment of  a  dividend,  he  can  not  maintain  an  action  against  those 
who  have  been  preferred  before  him  to  recover  his  proportionate 
share  of  what  they  have  received.  The  principle  is  that  a  stock- 
holder, whose  right  to  participate  in  a  dividend  declared  by  a 
corporation  has  been  wrongfully  denied  by  it,  cannot  maintain  an 
action  in  the  first  instance  for  money  had  and  received  against 

'  University  v.  North  Carolina  R.  constantly    resisted    as    inconsistent 

Co.,  76  N.  C,  103;    s.  c.  22   Am.  Rep.  with  just  principles,  by  every  judicial 

671.     In  Wilkinson  v.  Leland,  2   Pet.  tribunal  in  which  it  has  been  attemp'- 

(U.  S.)  657,  it  is  said:  "  We  know  of  ed  to  be  enforced."     See  also  Terrett 

no  case  in  which  a  legislative  act  to  v.  Taylor,  9  Cranch.  (U.  S.)  43. 

transfer    the    property  of     A.   to  B.  2  University  v.  Maultsby,    8  Ired. 

without  his   consent,   has    ever  been  Eq.  (N.  C.)  257. 

held  a  constitutional  exercise  of  the  ^  Jones  v.  Terre  Haute  &c.  R.  Co., 

legislative  power  in  any  State  in  the  57  N.  Y.  196. 

Union.     On  the  contrary,  it  has  been  *  Post,  §  2262,  et  seq. 
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another  stockholder  who  has  participated  in  such  dividend.  A 
stockholder  cannot  follow  the  assets  of  the  company  into  the 
hands  of  other  stockholders  who  have  received  them  in  the  form 
of  dividends,  until  he  has  at  least  established  his  rijjht  as  acredi- 
tor  of  the  company  and  exhausted  his  legal  remedies  against  it.^ 
It  was  also  said  that  if  the  plaintiff  had  been  an  admitted  stock- 
holder, and  a  dividend  had  been  declared  upon  her  shares  with 
the  others,  and  the  amount  of  the  dividend  had  been  placed  in 
the  hands  of  a  third  person  for  distribution,  the  case  would  be 
within  some  of  the  authorities  cited  by  counsel  for  the  plaintiff, 
in  which  it  was  held  that  a  trust  was  created  in  favor  of  the 
stockholder  to  whom  the  dividends  were  due,  and  that  she  could 
follow  the  funds  into  the  hands  of  the  party  who  had  thus  received 
it,  or  his  transferee. ^ 

§  2142.  Discretion  of  Directors  as  to  Time  and  Place  of 
Payment.  — In  the  exercise  of  their  discretion  in  respect  of  the 
declaring  of  dividends,  the  directors  may,  it  has  been  held,  fix 
the  time  and  place  of  payment  within  such  limitations  as  reason 
and  good  faith  to  the  stockholders  may  require.  They  may 
make  them  payable  at  a  banking  house  in  good  credit,  giving 
proper  notice  to  the  stockholders  of  the  deposit  made  there  to 
their  credit.^ 

§  2143.  Payable    at    a    Bank    which    Fails  —  Who    Bears 

Loss.  —  If  the  stockholder,  after  receipt  of  notice,  neglects  to 
draw  the  money  within  a  reasonable  time,  and  the  bank  fails, 
the  loss  will  fall  on  the  stockholder,  and  not  on  the  company. 
But  of  course  the  company  must  show  that  due  notice  was  given 
to  the  stockholder.* 

§  2144.  When  Considered  Divided  and  Paid.  —  Within  a 
statute  relating  to  taxation  ^  dividends  are  to  be  considered  as  divided 

1  Peckham  w.  Van  Waggener,  83  N.  Edw.  Ch.  (N.  Y.)  657;  Re  LeBlanc, 
Y.  40;  s.  c.  38  Am.  Rep.  392;  aff'g  s.  c.      75  N.  Y.  598. 

13  Jones  &  Sp.   328.     Compare   But-  3  King  v.  Paterson   &c.  R.    Co.,  29 

terworth  v.  Gould,  41  N.  Y.  450;  Pat-  N.  J.  L.  82. 

rick  V.  Metcalf,  37  N.  Y.  332.  ^  King  v.  Paterson  &e.  R.  Co.,  29 

2  Citing  LeRoy  v.  Globe  Ins.  Co.,  2  N.  J.  L.  82. 

5  Ala.  Act  1868,  pp.  303,  304,  §  12. 
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and  paid  over  to  the  stockholders  of  an  insurance  company,  when  the 
stockholders  have  received  the  same  in  money,  or  in  credits  on  stock 
notes  in  possession  of  the  company,^ 

§  2145.  Dividends  in  Liquidation. —  These  rest  on  a  differ- 
ent ibotino-  from  dividends  of  profits  made  to  stockholders  while 
the  company  is  a  going  concern.     They  are  not,  of  course,  dis- 
cretionary with  the  directors  who  are  usually  displaced  by  an 
assio-nee,  receiver,  or  other  representative  of  the  corporation; 
and  they  are  declared  to  be  in  accordance  with  the  principles  of 
administration  in  equity,    or   under  rules  specially  enacted  by 
statute,  whfch  in  general  are  the  same  as  those  in  equity.     Those 
are  :  1.  That  valid  lien  creditors  are  first  to  be  paid  according  to 
their  respective  priorities.     2.  That  general  creditors  are  next  to 
be  paid  pro  rata.     3.  That  what  is  left,^  if  anything,  shall  be 
divided  among  the  shareholders  in  such  a  manner  as  to  produce, 
as  far  as  possible,  equality  among  them.^     This,  of  course,  means 
2ij)ro  rata  division  among  all  shareholders  standing  on  an  equal 
footing.     Thus,  if  some  of  the  shareholders  have  paid  for  thoir 
shares  in  full,  while  others  have  paid  in  part  only,  those  who 
have  paid  in  full  are  entitled  to  a  return  of  the  excess  paid  by 
them  above  that  paid  by  the  others,  before  any  division  of  the 
balance  takes  place.     This  balance  is  then  to  be  divided  ratably 
among  the  shareholders;  and  this  has  been  held  to  be  the  proper 
mode  of  distribution,  although  the  corporation  has  been  in  oper- 
ation for  many  years,  making  dividends  of  profits  in  proportion 
to  the  amounts  paid  in  by  the  respective  shareholders.^     It  has 
been  held  that  where  an  order  directing  a  receiver  to  pay  a  cer- 
tain dividend  is  neither  objected  to  nor  appealed  from  until  after 
the  entry  of  the  final  decree  in  the  cause,  and  after  the  dividend 
has  been  thereupon  paid,  and  its  payment  confirmed  by  the  court, 
the  validity  of  the  order  cannot  be  questioned  on  appeal  from  the 
final  decree.^ 

1  Citizens  &c.  Ins.  Co.  v.   Lott,  45  ^  pQst^  qi^^  gS. 

Ala.  185.  *  Krebs  v.  Carlisle  Bank,   2  Wall. 

2  Stockholders  are   not  entitled  to      Jr.  (U.  S.")  33. 

any  division  of  the  profits  and  moneys  ^  Republic  Life  Ins.  Co.  v.  Swigert 

of  a  corporation  until  its  debts  are      135  111.  150;  s.  c.  26  N.  E.  Rep.  680. 
paid.     Ryan    v.   Leavenworth   &c.    R. 
Co.,  21  Kan.  3G5. 
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§  2146.  Gqualizin^  Stockholders  in  Respect  of  such  Divi- 
dends.—  In  an  important  early  case  in  Maryland,  provision  had  been 
made,  by  an  act  of  the  legislature,^  for  closing  the  concerns  of  the  C. 
Bank,  and  resolutions  were  adopted  by  the  directors  soon  after, 
authorizing  the  debtors  of  the  bank  to  pay  th'ir  debts  in  its  stock,  at  a 
certain  rate  per  share ;  and  that  whenever  the  situation  of  the  bank 
should  authorize  it,  dividends  should  be  made  among  the  other  stock- 
holders, at  the  same  rate,  with  a  condition  that,  should  the  stock  prove 
to  be  worth  more  or  less  than  the  fixed  sum,  the  difference  should  be 
paid  to  or  refunded,  by  the  stockholders  paying  their  debts  in  their  stock, 
who  gave  bonds  so  to  refund.  Certain  stockholders,  soon  after  these 
resolutions,  paid  off  their  debts  in  stock,  and  subsequently  the  directors, 
from  time  to  time,  made  dividends  among  the  other  stockholders, 
amounting  in  all  to  the  fixed  rate  per  share  ;  and,  upon  a  bill  filed  by 
stockholders  who  had  not  paid  debts  in  stock,  claiming  to  be  placed  on 
an  equality  with  the  others,  by  an  allowance  of  interest,  from  the  sur- 
plus funds  of  the  bank,  as  they  had  received  their  dividends  at  long 
intervals,  and  some  time  after  such  credit  was  given,  — it  was  held  that 
those  stockholders  who  had  paid  debts  to  the  bank  in  stock,  were  to  be 
regarded,  in  reference  to  any  subsequent  distribution  of  the  bank's  funds 
among  its  stockholders,  as  if  they  had  received  interest  on  their  stock 
from  the  time  it  was  credited  to  them  in  discharge  of  their  liabilities, 
since  the  accumulation  of  interest  on  their  debts  was  prevented,  and  that 
they  should  receive  no  dividends  until  the  others  had  been  placed  on  an 
equality  with  them,  as  respected  interest  by  dividends  from  the  funds 
to  be  distributed. - 

§  2147.  Where  the  Stockholders  Work  as  Partners  and  Draw 
Out  Annual  Amounts.  —  It  sometimes  happens,  especially  with  mere 
trading  corporations,  that  the  stockholders  adopt  the  corporate  form  of 
organization  for  particular  reasons,  and  then  work  together  as  partners  in 
what  is  called  a  "  close  corporation."  Where  they  do  this,  and,  instead 
of  declaring  and  paying  regular  dividends,  the  stockholder  draws  out  for 
his  private  purposes  annual  amounts,  his  indebtedness  for  an  excess 
so  drawn  may  be  made,  in  favor  of  his  co-corporators,  a  liea  on  his 
shares,  according  to  a  view  recently  taken.  The  stockholders  of  a  cor- 
poration were  allowed  an  annual  credit,  at  a  fixed  rate  per  cent. ,  on  the 
agreed  value  of  their  stock,  and  were  permitted  also,  in  a  recognized 
course  of  business,  to  draw  against  their  shares  of  the  profits.  The 
board  of  directors  declared  no  dividends,  and  such  profits  as  were  not 

1  Md.  Act.  of  1819,  Ch.  142.  2  Conscoceague   Bank  v.   Ragan,  7 

Gill  &  J.  (Md.)  341. 
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drawn  out  remained  in  the  business,  and  were  used  in  extending  it. 
It  was  held  that  a  stockholder  who  drew  out  in  excess  of  the  annual 
credit  allowed  on  his  stock  was  properly  chargeable  with  the  amount  so 
drawn.  An  indebtedness  so  created  became  a  lien  on  the  stock  of  a 
person  by  virtue  of  a  by-law,  to  which  he  assented,  that  if  any  indebted- 
ness of  a  stockholder  to  the  corporation  was  not  paid  by  a  given  time, 
his  stock  might  be  applied  to  its  payment,  and  the  statute  did  not  run 
ao-ainst  such  lien  when  the  debt  was  not  paid.  A  resolution  of  the  board 
of  directors  of  such  corporation  that ' '  the  report  of  the  assessor  of  income 
tax  of  the  profits  of  last  year  be  made  in  the  individual  names  of  the 
stockholders  and  their  respective  amounts  charged  to  their  account 
when  paid,"  did  not  constitute  a  division  of  the  profits.^ 

§  2148.  Taxation  of  Dividends.  — The  declaration  of  a  dividend 
by  a  corporation  on  part  of  its  capital  stock,  raises  the  presumption 
that  the  same  dividend  is  declared  on  all,  and  is  a  sufficient  basis  for  a 
settlement  against  the  corporation  of  a  tax,  as  though  the  same  dividend 
had  been  declared  on  all.^ 


Article  II.  Validity  and  Propeiety  of  Dividends. ^ 

Section  Section 

2152.  When  ultra  vires  and  not  per-  2159.  Dividing  sum  derived  from  sale 

missible.  of  p  irt  of  undertaking. 

2153.  When  not  ultra  vires  and  hence  2160.  Dividend  by  consolidated  cor- 

permissible.  poration  out   of  earnings   of 

2154.  When  declaration  of  dividends  precedent  corporation. 

not  obligatory.  2161.  Equalizing  appreciation  and  de- 

2155.  Liability    of    directors  for  im-  preciation. 

properly  declaring  dividends.  2162.  Purchase    of    the    shares  of    a 

2156.  When    acceptance   of    dividend  member    to    be    paid  out  of 

not  a  ratification    of    illegal  corporate  earnings, 

act  of  directors.  216S.  A  statute  of  California. 

2157.  Rule  for  ascertaining  what  are  2164.  Status  of  shareholders  of  unin- 

proflts  to  be  divided.  corporated    joint  stock    com- 

2158.  An  illustrative  English  case.  panics. 

§  2152.   When  Ultra  Vires  and    not  Permissible.  —  In  the 

first  place,  dividends  can  only  be  declared  and  paid  out  of  profits 

1  Reading  Fire  Tr.  &c.  Co.  v.  Read-  ^  Note.  — This  subject,  so  far  as  it 
ing  Iron  Works,  137  Pa.  St.  282;  s.  c.  affects  the  personal  liability  of  direct- 
21  Atl.  Rep.  170.  ors,  is  considered  in  a  future   title: 

2  Atlantic  &c.  Tel.  Co.  v.  Common-  -post,  Ch.  83,  Art.  IX. 
wealth,  3  Brevi's.  (Pa.)  366. 
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and  cannot  properly  be  declared  and  paid  out  of  capital^  with  the 
exception  of  dividends  in  liquidation,  of  which  we  huve  aheady 
spoken. 1  The  reason,  briefly  stated,  is  that,  the  capital  stock  of 
the  corporation  being  a  trust  fund  for  its  creditors,  the  law  does 
not  tolerate  that  the  shareholders  should  divide  it  among  them- 
selves and  leave  the  creditors  in  the  lurch.^  Moreover,  each 
stockholder  is  entitled  to  have  the  capital  preserved  unimpaired 
for  the  purpose  of  carrying  on  the  business  for  which  the  com- 
pany was  formed.^  In  this  line  of  thought,  it  has  been  held  that 
a  savings  bank,  organized  under  a  statute  which  authorizes  it  to 
pay  dividends  from  ♦'  surplus  profits,"  may  not  declare  and  pay 
dividends  based  on  accrued  interest  not  actually  collected,  however 
certain  it  is  that  such  interest  will  be  paid."^  There  is  hardly  any 
room  to  doubt  that,  in  the  absence  of  restraint  in  the  governing 
statutes  or  by-laws,  it  is  competent  to  declare  and  pay  a  dividend 
in  any  property  at  a  fair  valuation  that  the  corporation  may 
have  on  hand,  —  at  least  in  such  property  as  it  might  lawfully 
take  in  payment  of  its  shares;  ^  and  if  it  is  a  sound  view  that  the 
directors  of  a  banking  company  cannot  declare  a  dividend  payable 
in  depreciated  bank  notes,^  the  reason  certainly  does  not  arise  to 
the  surface,  provided  all  shareholders  are  treated  alike  in  the 
matter.  Kor  is  the  soundness  of  the  holding  of  the  New  York 
Court  of  Appeals  that  a  bank  dividend  declared  "  payable  in 
New  York  State  Currency  "  is  payable  in  money,  and  an  offer  of 
payment  in  uncurrent  bills  of  a  bank  solvent  when  such  dividend 
was  payable,  will  not  exonerate  the  banking  company,^  at  all 
apparent,  provided  that  all  the  stockholders  get  paid  in  the  cur- 
rency in  which  the  dividend  is  declared.^  But  w^e  can  readily 
agree  with  the  Supreme  Judicial  Court  of  Maine  that  a  dividend 
declared  at  a  corporate  meeting  held  outside  the  State  is  valid  if 
ratified  at  a  subt^equent  meeting  within  the  State  ;  but  that,  if 
the  shares  of  the  shareholder  have  been  forfeited  for  an  assess- 
ment laid  at  such  meeting  outside  the  State,  he  cannot  collect  the 

1  ^w«e,  §  2145.  B  4nfe,  §  1604,  etseg. 

2  Ante,^  1536,  1576.  ^  Ehle  r.  Chittenango  Banfc,  24  N. 

3  Slavden  v.  Seip  Coal  Co.,  25  Mo.      Y.  548. 
App.  439.  '  Ibid- 

•*  People  V.  San  Francisco  Savings  ^  Ibid. 

Union,  72  Cal.  199. 
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divideiul.  He  must  take  as  a  -whole  what  took  place  at  the 
meeting,  validated  as  it  was  by  s'lbsequont  ratification;  he  cannot 
refuse  to  pay  his  assessment,  retain  his  shares  and  get  his  divi- 
dend.^ Payment  of  interest  to  shareholders  on  their  shares  is 
ultra  vires  unless  specially  authorized  by  charter  or  statute ;  -  and 
it  has  been  held  that  payment  to  stockholders,  out  of  the  cap- 
ital of  a  corporation  having  no  profits,  of  interest  on  the  amounts 
paid  in  on  their  shares,  is  ultra  vireSy  notwithstanding  a  provision 
of  the  charter  that  interest  shall  be  paid  until  otherwise  deter- 
mined by  the  directors,  but  that  no  dividend  or  bonus  shall  be 
payable  except  out  of  the  profits.^ 

§   2153.  "When  Xot  Ultra  A^ires  and  Hence  Permissible. — 

But  this  principle  does  not  extend  so  far  as  to  maintain  the  cap- 
ital at  its  original  value,  where,  from  its  very  nature,  it  is 
subject  to  a  stead//  ivaste  and  depreciation.  Accordingly,  it  has 
been  held  by  the  English  Court  of  Appeal  that  the  company's 
acts  of  that  country  do  not  prohibit  a  company  formed  to  work  a 
wasting  property,  such  as  a  mine  or  a  patent,  from  distributing 
as  a  dividend  the  excess  of  the  proceeds  of  such  working  over 
the  expenses  of  the  working ;  nor  is  any  obligation  imposed  on 
such  a  company  to  set  a[)ait  a  sinking  fund  to  meet  the  de- 
preciation in  the  value  of  the  property  ;  so  that  a  division  of 
the  profits  without  providing  such  a  sinking  fund  is  not  a  pay- 
ment of  dividends  out  of  capital  such  as  is  forbidden  by  the  law.^ 
In  other  words,  a  limited  company  formed  under  this  statute,  the 
shares  of  which  have  been  allotted  as  fully  paid  up  shares  in 
consideration  of  assets  conveyed  to  the  company  under  a  duly 
registered  contract,  is  not  under  obligation  to  keep  the  value  of 
its  assets  equal  to  the  nominal  amount  of  its  capital;  and  t-he 
payment  of  a  dividend  is  not  to  be  considered  as  a  payment  out 
of  the  capital,  merely  because  no  provision  has  been  made  for 
keeping  the  assets  up  to  the  nominal  capital.^  It  is  further  held 
that,  in  considering  whether  a  dividend  declared  by  a  company 
whose  property  is  of  a  wasting  character,  and  has  become  depreci- 

1  Freeman  i-.   Machias  &c.  Co.,  38  ^  Leer.  Neuchatel  AsphalteCo.,  41 
Me.  343.                                                           Ch.   Div.  1;  s.  c.  6  Eail.  &   Corp.  L 

2  Post,  §  2236.  J.  266. 

'  Re  Shavpe  (1892),  1  Ch.  154.  '"  Ibid. 
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ated  by  lapse  of  time  and  by  mining  operations,  is  to  be  treated 
as  an  honest  division  of  profit,  or  as  a  division  of  Ihie  capital 
under  the  guise  of  declaring  a  dividend,  regard  will  be  had  to 
the  directions  of  the  articles  of  association;  and  if  the  provision 
ill  such  articles  for  a  dividend  authorizes  a  mere  division  of 
profits  and  not  of  "  capital"  or  permanent  assets,  such  provis- 
ion is  not  ultra  vires.^  The  court  also  hold  that  where  a  com- 
pany's articles  of  association  provide  for  the  declaration  of  a 
dividend,  without  making  any  reserve  for  the  renewal  or  replac- 
ino"  of  any  lease  or  the  company's  interest  in  any  property,  a 
dividend  so  declared  is  not  ultra  vires  as  against  an  ordinary 
shareholder,  on  the  ground  that  a  considerable  portion  of  the 
capital  and  assets  have  been  lost,  when,  notwithstanding  such 
loss,  the  present  property  and  assets  of  the  company  are  larger 
than  when  it  was  first  formed. ^ 

§  2154.  When  Declaration  of  Dividends  Xot  Obligatory. — 

Under  ordinary  circumstances,  where  a  railroad  company  has 
earned  a  dividend,  and  they  desire  at  the  same  time  to  retain  the 
moneys  so  earned,  for  the  purposes  of  the  company,  either  in 
making  improvements  on  the  road,  or  for  the  payment  of  the 
company's  debts,  for  the  company  to  retain  such  moneys,  and  to 
issue  to  the  stockholders  a  corresponding  amount  of  stock,  is  not 
in  violation  of  the  law.-^  Where  the  charter  of  a  merchants' 
exchange  company  authorized  the  corporation  to  divide  the 
profits  of  the  exchange  among  its  stockholders  at  such  times  as 
might  be  deemed  expedient,  it  was  held  that  this  did  not  compel 
a  division  of  the  profits,  nor  prevent  their  accumulation ;  and 
that  such  accumulation  might  legally  be  invested  in  the  exchange 
itself  so  as  to  be  incapable  of  distribution  as  a  dividend.^ 

§  2155.  Liability  of  Directors  for  Improperly  Declaring 
Dividends.^ — The  English  courts,  which,  as  already  seen,  do 
not  recognize  as  a  doctrine  of  equity  the  American  rule  that  the 

1  Ibid.  ■*  Barry    r.    Merchants'    Exchange 

2  Ibid.  Co.,  1  Sandf.  Ch.  (N.  Y.)  280. 

3  Howell  V.  Chicago  &c.  R.  Co.,  51  °  See  further,  under  constitutional 
Barb.  (N.  Y.)  378.  provisions  and   statutes,  ;?os«,  §  4288, 

et  seq. 

1615 


2  Thomp.  Corp.  §  2155.]    shares  considered  as  property. 

capital  stock  of  a  corporation  is  a  trust  fund  for  its  creditors, 
have  in  two  cases,  held  the  directors  of  companies  personally  re- 
sponsible to  the  creditors  for  improperly  declaring  dividends. 
But  one  case  was  an  insurance  company,  in  whose  deed  of  set- 
tlement a  trust  in  favor  of  its  policy-holders  was  distinctly 
declared,  which  declaration  was  repeated  in  its  policies.^  These 
declarations  were,  it  is  supposed,  sufficient  to  create  a  privity  of 
contract  between  them  and  the  shareholders,  or,  at  least,  to 
raise  a  duly  on  their  part  in  favor  of  the  holder,  for  the  violation 
of  which  they  would  i)e  entitled  to  maintain  an  action.  The 
second  was  governed  by  §  165  of  the  company's  act,  1862,^ 
though  Sir  George  Jessel  was  of  opinion  that  the  liability 
existed  independently  of  the  statute,  under  the  terms  of  the  com- 
pany's articles  of  association,  which  provided  that  no  dividend 
should  be  declared  except  out  of  profits  arising  from  the  business 
of  the  company.  This  was  equivalent  to  holding  that  the  company 
might,  by  the  articles  which  they  adopted  for  their  internal 
government,  raise  a  trust  in  favor  of  the  company's  creditors, 
which  the  holders  might  enforce  against  the  company's  directors. 
The  articles  nowhere  declared  in  terms  that  the  creditors  should 
have  the  right  to  hold  the  directors  to  account ;  but,  nevertheless, 
the  Master  of  the  Rolls  said  ;  "  The  creditors  have  the  right,  as 
I  read  the  articles,  considering  the  nature  of  the  company,  to 
have  the  capital  kept  for  the  payment  of  their  claims.  I  think 
it  quite  immaterial  that  the  writ  is  not  expressed  in  the  same 
terms  as  was  done  in  Evans  v.  Coventry.  That  is  the  substance 
of  the  writ.  The  limited  company  trades  upon  the  reputation 
of  being  a  limited  company  with  a  paid  up  capital  to  meet  its 
liabilities.  It  is  wholly  inconsistent  with  that  representation 
that  the  company,  having  its  capital  paid  up,  should  pay  it  back 
to  its  shareholders  who  give  the  company  nothing  at  all."  ^  We 
have  elsewhere  seen  that  a  purchase  by  the  directors  of  shares  of 
the  stock  of  the  company  with  funds  of  the  company,  when  there 
is  no  authority  for  it  in  the  constitution  of  the  company,  is 
deemed   a  breach  of  trust  towards  the   company  on  the  part  of 

1  Evans  v.  Coventry,  25  L.  J.   Ch.  '  Re    National    Funds     Assurance 
489;  on  appeal,  8  De  Gex.  M.  &G.  835.  Co.,  10  Ch.  Div.  118.     Compare  Hallett 

2  See  the  statute,  Lind.  Corap.  L.,  v.    Dowdall,   21   L.   J.    (Q.    B.)    98; 
5tli  ed.,  p.  072.  Stringer's  Case,  L.  R.  4  Ch.  475. 

IGIG 


DIVIDENDS.     [2  Thomp.  Corp.  §  2157. 

the  directors  who  order  it.^  In  the  case  just  mentioned,  it  was 
ruled  in  substance  that  such  a  purchase  was  a  breach  of  trust  to- 
ward the  company's  creditors. ^  It  is  quite  obvious  that  a  share- 
holder has  no  right  of  action  against  the  directors  on  the  theory  of 
a  breach  of  trust  on  their  part  for  losses  which  he  may  have  sus- 
tained through  dividends  improperly  declared  and  paid.  "It 
is  obvious,"  said  the  court  in  so  hokling,  "that  he  could 
not,  directly  or  indirectly,  be  allowed  again  to  recover  money 
already  once  paid  him  in  the  shape  of  dividends."  ^ 

§  2156.  When  Acceptance  of  Dividend  not  a  Ratification 
of  Illegal  Act  of  Directors.  —  It  has  been  held  that  the  accept- 
ance by  a  stockholder  of  a  dividend  declared  upon  his  stock  is 
not  a  ratification  of  the  illegal  conduct  of  the  directors  mJwlding 
a  meeting  outside  the  limits  of  the  State^  in  direct  violation  of  a 
statute,  at  which  they  vote  to  appropriate  to  themselves  certain 
stock. ^  Indeed,  it  is  doubtful  if  such  an  act  could  be  ratified  at 
all.  But  where  the  legality  of  the  adoption  of  a  resolution,  at 
an  annual  meeting  of  the  stockholders,  to  pay  interest  on  their 
stock  was  called  in  question,  it  was  held  that  the  act,  if  illegal, 
could  be  cured  by  a  subsequent  ratification,  and  that  such  a 
ratification  might  be  inferred  from  the  act  of  the  corporation  in 
paying  the  interest  of  the  stockholders  in  pursuance  of  the  reso- 
lution, and  from  the  subsequent  passing  of  a  vote  to  issue  cer- 
tificates for  the  payment  of  such  interest,  and  the  action  of  the 
treasurer  in  issuing  the  same.^ 

§  2157.  Rule  for  Ascertaining  what  are  Profits  to  be 
Divided. —  The  following  rule  for  ascertaining  what  are  profits 
of  a  railroad  company  was  given  by  Lord  Romilly,  M.  R. : 
"  All  the  debts  of  the  company  are  first  payable  other  than  those 
which,  for  want  of  a  better  expression,  may  be  called  funded 
debts;  for  instance,  if  the  defendants  have  raised  money  by 
mortgage,  under  the  powers  contained  in  tlieir  act,  for  the  pur- 
pose of  completing  their  line,  this   does  not  constitute  snch    a 

1  ^n«e,  §1548.  ■*  Hilles  v.  Parrish,    14   N.    J.    Eq. 

2  Ibid.     See  also   the    decree   in   8      380. 

DeGex.  M.  &  G.  846.  '"  Richardson    v.    Vermont   &c.    R. 

3  Wallace  v.  Lincoln  Savings  Bank,      Co.,  44  Vt.  613. 
89  Tenn    630;   s.  c.  24  Am.  St.  Rep.  625. 
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debt  as  can  be  paid  out  of  the  piofils  before  the  profits  are 
divided.  But  on  the  other  hand,  any  debts  which  have  been 
incurred,  atid  which  are  due  from  the  directors  of  the  company, 
either  for  steam  engines,  for  rails,  for  completing  stations,  or 
the  like,  which  ought  to  have  been  and  would  have  been  paid  at 
the  time,  had  the  defendants  possessed  the  necessary  funds  for 
that  purpose, —  these  are  so  many  deductions  from  the  profits, 
which,  in  my  opinion,  are  not  ascertained  till  the  whole  of  them 
are  paid."  ^  This  subject  is  treated  of  in  a  future  title,  with 
reference  to  the  liability  of  directors  under  statutes  forbidding 
the  declaration  of  dividends  which  impair  the  capital  stock. ^ 
One  of  these  statutes  is  so  careful  as  to  lay  down  a  rule  for  the 
ascertainment  of  profits  which  may  lawfully  be  divided,  as  fol- 
lows: *' In  order  to  ascertain  the  surplus  profits,  from  which 
alone  a  dividend  can  be  made,  there  shall  be  charged  in  the 
account  of  profit  and  loss,  and  deducted  from  the  actual  profits  : 
1.  AH  the  exi)enses  paid  or  incurred,  both  ordinary  and  ex- 
traordinary, attending  the  management  of  the  affairs  and  the 
transaction  of  the  business  of  the  corporation.  2.  Interest  paid 
or  then  due,  on  debts  owing  by  the  corporation.  3.  All  losses 
sustained  by  the  corporation ;  and  in  the  computation  of  such 
losses,  all  debts  owing  to  the  corporation  shall  be  included, 
which  shall  have  remained  due,  without  prosecution,  and  no  in- 
terest having  been  paid  thereon  for  more  than  one  year,  or  on 
which  judgment  shall  have  been  recovered  that  shall  have  re- 
mained for  more  than  two  years  unsettled,  and  on  which  no 
interest  shall  have  been  paid  during  that  period.^ 

§  2158.  An  Illustrative  English  Case. —  In  a  case  decided  in 
the  English  Court  of  Appeal,  it  appeared  that  the  articles  of  associa- 
tion of  a  canal  company,  formed  under  the  Companies  Acts,  authorized 
the  company,  by  resolution,  to  increase  its  capital,  but  with  the  proviso 
that,  save  as  specified  in  any  such  resolution,  all  new  capital  should  be 

1  Corry  u.  Londonderry  &c.  R.  Co.,  Oh.  1888,  p.  182.  An  interesting  discus- 
29  Beav.  272.  For  a  definition  of  7iet  sionof  the  question  what  may  be  di- 
ear7iings  in  the  sense  of  surplus  proHts,  vided  by  directors  as  profits,  without 
see  Union  Pacific  R.  Co.  v.  United  incurring  a  personal  liability  under 
States,  99  U.  S.  420,  also  note  in  99  such  a  statute,  may  be  found  in  Ex- 
Am.  Dec.  762.  celsior  Water  &c.  Co.  v.  Pierce  90  Cal. 

2  Post,  §4288,  et  seq.  131;  s.  c.  27  Pac.  Rep.  44. 

3  Ohio  Act  of  Apr.  11th,  1888;  Laws 
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subject  to  the  same  provisions  as  the  original  capital.  The  articles 
also  provided  that  the  directors  might,  in  priority  to  any  dividend,  set 
aside  out  of  "profits"  any  sum  as  a  "reserve  fund,"  for  certain 
specified  purposes,  or  "  for  any  other  contingencies  or  purposes  of  the 
company,"  and  might  invest  the  same  ;  that  any  interest  derived  from 
such  investment  should  be  dealt  with  as  profits;  and  that,  subject 
thereto,  "  the  entire  net  profits  of  each  year"  should  belong  to  the 
stockholders.  Subsequently  the  company  increased  its  capital  by  the 
issue  of  new  shares  carrying  a  preferential  dividend.  Year  after  year  a 
part  of  the  profits  of  the  business  of  the  company  was  carried  to  three 
reserve  funds,  to  meet  (1)  the  depreciation  of  the  company's  steamers, 
(2)  insurance,  and  (3)  canal  improvements;  and  the  remaining  profits, 
after  providing  for  the  preferential  dividend,  were  distributed  among  the 
ordinary  stockholders.  These  reserve  funds  were  not  represented  by 
any  separate  or  special  investment,  but  were  merely  book-keeping  entries 
represented  in  the  company's  balance-sheets  by  property  of  various 
kinds.  The  company's  undertaking  was  eventually  sold  under  a 
special  act  of  parliament,  at  a  price  which  left  a  surplus  in  excess  of 
the  liabilities  of  the  company  and  the  capital  paid  up  on  the  ordinary 
and  preferential  shares.  The  sale  was  completed  during  the  currency 
of  a  financial  year.  On  the  completion  of  the  sale,  the  compau}^  passed 
resolutions  for  a  voluntary  winding  up.  It  had  never  been  found  nec- 
essary to  resort  to  any  of  the  reserve  funds  while  the  company  was  a 
going  concern,  and  pait  of  them  had  been  in  fact  divided  among  the 
ordinary  shareholders  in  the  form  of  a  bonus;  and  at  the  date  of  the 
sale  three  funds,  representing  these  reserve  funds,  were  still  standing 
in  the  company's  books.  It  was  held  (varying  the  order  of  North,  J.  )^ 
that  all  three  reserve  funds  represented  undrawn  "  profits"  uncapital- 
ized,  and  should  therefore  be  treated  as  income,  to  which,  subject  to 
the  preferential  dividends  for  the  broken  financial  year,  the  oridmary 
shareholders  were  exclusively  entitled,  and  not  as  "  capital  "  or  "  as- 
sets," distributable  among  both  the  ordinary  and  the  preferential 
shareholders  ;  also,  that  in  taking  the  accounts  for  the  broken  financial 
year,  the  value  of  the  plant  and  book  debts  should  be  taken  at  the  act- 
ual ascertained  values,  as  stated  in  the  stock  books,  and  not  at  the 
lower  values  at  which  the  company  had,  according  to  their  regular  cus- 
tom and  from  motives  of  prudence,  estimated  them  in  a  previous  annual 
balance-sheet,  on  which  a  di\idend  had  been  declared ;  and  that  the 
differences  between  the  two  values  represented  undrawn  profits,  to 
which,  subject  to  preferential  diWdends.  the  ordinary  shareholders  were. 

1  The  decision  of  North,  J.,  is  reported  under  the  name  of  Re  Bridgewater 
Nav.  Co.  (1891),  1  Ch.  155. 
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exclusively  entitled.  The  question  as  to  the  circumstances  under  which 
undrawn  profits  can  be  treated  as  capital  was  discussed  by  the  Lords 
Justices  Lindley  and  Kay.  The  former  of  these  judges,  who,  in  con- 
sequence of  his  work  on  this  subject,^  must  be  regarded  as  an  authority 
on  such  questions,  in  considering  whether  these  undrawn  profits  had 
been  capitalized  or  so  dealt  with  that  they  had  become  the  property 
of  both  classes  of  shareholders,  instead  of  the  property  of  the  ordi- 
nary shareholders  only,  said:  "  Carrjdng  undrawn  profits  to  a  suspense 
account,  or  to  a  reserve  account,  does  not  necessarily  change  their 
character,  still  less  their  ownership ;  they  remain  the  undrawn  profits 
of  those  persons  to  whom  they  belonged,  dedicated,  no  doubt,  to  certain 
purposes  and  applicable  to  those  purposes,  but  not  otherwise  altered  in 
their  character  or  ownership.  If  the  purposes  for  which  such  property 
is  set  apart  fail,  or  if  the  profits  are  not  required  for  such  purposes, 
they  become  di\1sible,  not  as  capital,  but  as  undrawn  profits.  When 
capital  and  profits  belong  to  the  same  persons  and  in  the  same  propor- 
tions, it  becomes  unimportant  to  distinguish  the  one  from  the  other, 
and  capitalization  may  be  inferred  from  slight  evidence.  But  when 
capital  and  profits  belong  to  different  persons,  or  to  the  same  persons 
in  different  proportions,  the  effect  of  capitalizing  profits  is  to  change 
their  ownership,  and  the  intention  to  do  this  must  be  shown  before  the 
conversion  of  profits  into  capital  can  be  properly  inferred.  Moreover, 
this  is  a  matter  on  which  a  majority  cannot  bind  a  minority  unless  ex- 
pressly empowered  to  do  so  by  the  constitution  of  the  company,  either 
as  originally  framed  or  as  subsequently  modified  by  some  authority 
bindino-  on  all."  ^  And  he  quoted  the  dictum  of  Lord  Bramwell  in  the 
leading  English  case  in  the  House  of  Lords,  — "  that  a  trader,  whether 
sole  or  corporate,  trades  with  all  the  money  he  has  got,  let  him  have  got 
it  how  he  may.  A  sole  trader,  with  a  capital  of  10,000  pounds,  who 
makes  in  a  year  a  profit  of  2,000  pounds,  and  spends  1,000  pounds  only, 
leaving  the  other  1,000  pounds  in  his  business,  may  well  in  the  next 
year  be  said  to  have  a  capital  of  11,000  pounds  ;  not  so  where  there  is  a 
partnership,  whether  an  ordinary  partnership  or  an  incorporated  part- 
nership. They  are  the  undivided  profits  of  any  period,  a  year,  or 
shorter  or  longer  time,  and  continue  to  be  undi^dded  profits,  unless 
something  in  the  articles  of  partnership  or  some  agreement  by  all  the 
partners  makes  them  capital.  They  do  not  become  capital  by  eflauxion 
of  time  or  by  their  being  used  in  trade."  * 

1  Referring   to  Lindley's   Company  ^  Bouch  v.  Sproule,  12  Apn.  Cas.  at 
Law.                                                                 P-  *05. 

2  Re  Bridgewater  Nav.  Co.  (1891), 
2  Ch.  327. 
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§  2159.  Dividing  Sum  Derived  from  Sale  of  Part  of  Under- 
taking'. —  According  to  a  recent  English  holding,  a  sum  derived  from 
a  sale  of  a  part  of  the  undertaking  of  a  banking  company,  remaining  after 
deducting  from  the  proceeds  of  the  sale  a  part  as  capital  and  incidental 
expenses,  is  profit  on  capital,  which  may  be  distributed  as  dividends.^ 

§  2160.  Dividend  by  Consolidated  Corporation  out  of  Earn- 
ings of  Precedent  Corporation.  —  A  consolidated  corporation  has 
no  power  to  declare  a  dividend,  as  such,  of  the  earnings  made  prior  to 
the  consolidation  by  one  of  the  companies,  which  was  merged  in  the 
consolidation,  or  dividends  on  the  stock  of  that  companj^  out  of  the 
earnings  of  the  consolidated  one,  and  courts  will  not  compel  it  to  declare 
such  a  dividend.  2 

§  2161.  Equalizing  Appreciation  and  Depreciation.  —  A  land 

company  which,  for  the  purpose  of  equahzing  a  bad  debt,  has  brought 
into  its  profit  and  loss  account  in  a  previous  year  the  appreciation  of  its 
lands,  is  not  bound  in  a  subsequent  year  to  bring  into  such  account  a 
depreciation  in  the  lands,  so  as  to  prevent  the  declaration  and  payment 
of  a  dividend  from  the  profit  of  that  year.^ 

§  2162.  Purchase  of  the  Shares  of  a  Member  to  be  Paid  Out 
of  Corporate  Earnings.  —  Where  the  shareholders  in  a  manufact- 
uring corporation  consisted  of  three  persons  only,  and  two  of  them,  de- 
siring to  become  the  owners  of  all  the  shares  of  the  third,  agreed  with 
her  to  purchase  all  her  shares  for  a  part  payment  in  cash,  the  remainder 
to  be  paid  in  installments  out  of  the  income  of  the  companj^  which  pay- 
ment out  of  the  income  should  not  limit  the  personal  hability  of  the 
purchasers  to  pay  for  the  shares,  —  it  was  held  that  this  was  not  a  pur- 
chase of  the  shares  by  the  company,  but  was  a  purchase  of  them  by  the 
two  shareholders  for  themselves,  and  that  so  much  of  the  agreement  as 
stipulated  for  the  payment  of  the  deferred  installments  out  of  the  earn- 
ings of  the  company  was  merely  a  mode  of  anticipating  the  dividends 
or  profits  of  the  company  by  the  only  shareholders  who  were  entitled  to 
receive  them.* 

§  2163.  A  Statute  of  California  ^  prohibits  payment  to  the 
stockholder  of  any  part  of  the  capital  stock  before  dissolution   or  ex- 

1  Lubbock  V.  Bank  of  South  Amer-  ■*  Schilling  &c.  Brewing  Co.  v. 
lea  (1892),  2  Ch.  198.                                    Schneider,  19    S.  W.   Rep.    67;    s.  c. 

2  Chase   v.    Vanderbilt,   37    N.    Y.  110  Mo.  83. 

Super.  344.  s  Cal.  Civ.  Code,  §  309. 

3  Bolton    V.   Natal    Land    &c.    Co. 
(1892),  2  Ch.    124. 
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])ir:iti()ii  of  tlio  It^nii  of  corporate  existence.  Under  the  operation  of 
this  statute,  a  division  cannot  be  made  among  stockholders  prior  to  dis- 
solution or  expiration  of  the  term  of  the  corporate  existence,  of  the 
stock  of  a  n;'\v  corporation  to  which  it,  in  common  with  a  foreign  cor- 
j)oration,  lias  transferred  its  pro{)erty  for  the  purpose  of  uniting  their 
conflii  ting  interests,  although  such  division  has  been  unanimously 
agreed  ui)on  by  all  the  stockholders,  and  has  actually  been  made  among 
the  stockliolders  of  tlie  foreign  conij)any;  since  the  stock  of  the  now 
corporation,  received  in  exchange  for  their  property,  is  included  in  the 
term  "  capital  stock."  ^ 

§  2tC»4.  Status  of  Sliarclioldcrs  of  Unincorporated  Joint 
Stock  IJouipunirs.  — Allhou^h  iiiey  may  bo  partners  in  respect 
of  strantjjors,  llio  sli:ir(Uiol(lcrs  in  an  unincorporated  joint-stock 
association  are  ^lot  tenants  in  common  of  its  pi-opcrty,  hut  their 
shares  arc  in  the  nature  of  personal  property,  and  consist  of  a 
right  to  participate  in  the  profits,  either  in  the  form  of  current 
dividends  while  tiie  company  is  a  going  concern,  or  in  a  division 
of  its  capital  on  its  being  wound  up  after  the  payment  of  its 
debts.  Such  a  partnership  differs  from  an  ordinary  partnership 
in  the  further  fact  that  it  is  not  dissolved  by  the  death  of  a 
member. 2 

AuTicLE  HI.     Stock  and  Scrip  Dividends. 

Skction  Section 

21(17.  Stock  (lividiMids  lawful.  21G9.  Boiuls    in    lieu     of  casli    divi- 

21(;8.  What,  tiro  not  stock  dividends.  deiids. 

§  2107.  Stock  Dividends  Lawful. —  In  the  absence  of  a 
statute  restraining  such  action,  it  is  within  the  discretion  of  the 
directors  ot'tlie  corporation,  or  at  least  within  the  power  of  the 
corporation,  to  issue  additional  shares  of  stock  to  represent  its 
surphis  profits,  and  to  divide  such  stock  pj'o  rata  among  its  ex- 

'  Kohl  V.   Lilioulhal,  81    Cal.  378;  in   a  joint-stock  company  organized 

vS.  c.  G  L.  U.  A.  620;  22  Tac.  689.  under  the  laws  of  New  York,  c.  g.,  the 

3  Ro  Oliver's  Estate,  13G  Pa.  43;   s.  Adams  Express  Co.,    see  Spoimor  r. 

c.  J)  L.  R.  A.  421;  2G  W.  N.  C.  392;  21  Phillips,  G2  Couu,  G2  ;    s.     c.    24    Atl. 

Pitts.  L.J.    (n.s.)  115;  47  Phil.  Leg.  Rep.    524.     To    the    same    efifoct  see 

lut.  535;  20  All.  Hop.  527.     Tliat  such  Kramer  v.  Arthurs,  7  Pa.  St.  1G5. 
iu  general  is  the  nature  of  inonibership 
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istinff  shareholders.^  The  reason  is  in  su1)starice  that  the  effect 
of  doing  this  is  merely  to  change  the  form  of  ownership  of  the 
capital  of  the  corporation.  For  instance,  if  the  company  has 
accumulated  a  surplus  profit  of  fifty  per  cent.,  and  its  shares  are 
of  the  denomination  of  $100  each,  this  would  ordinarily  increase 
the  value  of  each  share  to  $150.  But  each  shareholder  might 
prefer  to  hold  a  greater  number  of  shares  at  par  value.  He 
might,  for  instance,  prefer  to  have  fifteen  shares  worth  $100 
each  rather  than  ten  shares  worth  $150  each.  If  this  is  all  there 
is  in  the  matter,  and  if  the  corporation  has  the  power  under  its 
governing  statute,  to  increase  its  capital  stock  to  the  extent  thus 
effected,  no  inequality  is  produced  among  the  stockholders,  no 
property  is  withdrawn  from  creditors,  no  one  is  harmed,  and  no 
principle  of  public  policy  is  violated.  It  is  clear,  then,  that, 
under  the  circumstances  named,  ordinary  trading  corporations 
may  rightfully  issue  stock  dividends  is  respect  of  their  surplus 
profits.  But  corporations  which  derive  their  revenues  from  public 
tolls,  stand  on  a  very  different  footing;  and  it  is  well  known  that 
the  practice  of  "watering  their  stock"  by  the  declaration  of 
stock  dividends  on  which  they  struggle  to  pay  annual  divi- 
dends in  cash,  has  been  a  fruitful  source  of  oppression  to  the 
public. 

§  2168.  What  are  not  Stock  Dividends. —  It  has  been  held 
that  a  cash  dividend,  declared  out  of  profits  by  a  corporation, 
indebted  nearly  to  the  amount  of  such  profits  for  permanent 
improvements,  which  is  exactly  sufficient  to  pay  for  the  propor- 
tion of  new  stock  at  par,  issued  at  the  same  time  and  allotted 
to  each  stockholder,  for  subscription,  and  which  the  stock- 
holders may  elect  to  invest  in  the  new  stock,  or  may  retain, 
selling  the  right  to  subscribe  for  the  new  stock,  which  is  worth 
more  than  par,  is  not  a  stock  dividend;   but  is  to  be  treated,  as 

1  Williams  v.  "Western  Union  Tel.  Minot  v.  Paine,  99  Mass.  101 ;  s.  c.  96 

Co.,  !t3  N.  Y.  162;  s.  c.  9  Abb.  N.  C.  Am.  Dec.  705;    Rand  v.  Ilubbell,  115 

437;  reversins;  s.c.  48  N.  Y.  Super.  (16  Mass.  471;  Brown  v.  Lehigh  Coal  &c. 

J.  &Sp.)  349;  61  HowPr.  216.  Siealso  Co.,  49  Pa.  St.  270;  Commonwealth  y. 

Howell  V.  Chicago  &c.  R.  Co.,  51  Barb.  Pittsburgh  &c.  R.  Co.,  74  Id.  83;  Bar- 

(N.  Y.)  378;  Jones  iJ.  Terre  Haute  &c.  ton's  Trust,   L.   R.    5  Eq.    239;    Mills 

R.  Co.,  57  N.  Y.  196;  Keuton  Furnace  v.    Northern  R.  &c.  Co.,  L.  R.  5   Ch. 

Ac.  Co.  V.  McAlpiu,  5  Fed.  Rep.  743;  621. 
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between  n  life  tenuiit  and  a  remainder-man,  as  income. *  Under 
an  act  of  the  legislature  of  North  Carolina,  authorizing  a  bank 
to  retain  a  certain  share  of  the  "dividends"  upon  the  stock 
owned  by  the  State,  towards  certain  unpaid  stock  of  the  State,  — 
it  was  held  that  a  portion  of  the  capital  stock  divided  among 
the  stockholders  was  not  dividends  within  the  act.^  Bank  shares 
beino-  the  individual  property  of  the  stockholders,  and  not  the 
property  of  the  corporation,  unless  purchased  in  payment  of 
debts,  it  has  been  reasoned  that  where  new  stock  is  created  and 
sold  at  a  premium,  such  premium  is  the  property  of  the  stock- 
holders, and  a  dividend  of  the  same  among  the  old  stockholders, 
is  not  a  dividend,  within  the  meaning  of  a  statute  taxing  divi- 
dends of  banks. ^  By  an  act  of  the  legislature  of  Massachusetts, 
the  treasurer  of  the  State  was  authorized  to  assign  to  a  certain 
railroad  company  all  the  shares  of  capital  stock  of  the  company, 
owned  by  the  State  or  belonging  to  funds  over  which  the  State 
hud  exclusive  control,  in  exchange  for  bonds  of  the  company  ; 
and  the  company  was  to  "  hold  and  dispose  of  the  shares  of  stock 
so  assigned  to  it  as  its  absolute  property."  *  It  was  held  that 
the  company  might  divide  such  shares  among  its  stockholders, 
notwithstanding  a  general  statute  forbidding  a  railroad  com- 
pany to  declare  a  stock  dividend  without  authority  of  the  legis- 
lature.^ 

§  2169.  Bonds  in  Lieu  of  Cash  Dividends. — A  railroad  cor- 
poration may  issue  to  its  stockholders  bonds  in  lieu  of  cash 
dividends  to  represent  earnings  which  have  been  used  in  con- 
struction, and  four  years'  dividends  maybe  declared  thus,  at  one 
time,  instead  of  each  year,  they  having  been  duly  earned.^ 

1  Davis  V.  Jackson,  152  Mass.   58;  *  Mass.  Stat.  1882,  c.  121,  §.  1. 

s.  c.  25  N.  E.  Rep.  21.  ^  Com.  v.  Boston   «S5C.    R.   Co.,  142 

2  Attorney-General  v.  State  Bank,  1  Mass.  146;  s.  c,  7  N.  E.  Rep.  716. 
Dev.  &  B.  (N.  C.)  Eq.  545.  «  Wood  v.  Lacy,  47  Hun  (,N.   Y.), 

3  State  V.  Franklin  Bank,  10  Ohio  550. 
91. 
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Article  IV.    Right   to  Dividexds   as  Between  Successive  Owneks 

OF  Shakes. 


Section 

2172.  Dividends  belong  to   the  owner 

of  the  stock  at  the  time  when 
the  dividtud  is  declared. 

2173.  Eight  to  undividedprotits  passes 

with  the  stock. 

2174.  Dividend  declared  does  not  pass 

with  a  future  transfer  of  the 
stock. 

2175.  Dividend  declared  previously  to 

the     transfer,     but     payable 
thereafter, 

2176.  Custom  not  admissible  to  alter 

these  principles. 

2177.  Rules  of  stock  exchanges. 

2178.  Application  of  these  principles 

to  "option"  sales. 

2179.  Same  rule  as  to  interest  as   in 

case  of  interest  bearing  stock. 

2180.  How    in    case    of     unrecorded 

transfers. 


Sectiox 

2181.  Right  of  pledgee  to  dividend 
ceases  after  extinguishment 
of  debt. 

Il'ustration  of  these  principles. 

Right  to  dividends  in  cases  de- 
pending upon  pariiciilarfacts. 

Contract  to  pay  in   shares  does 
not  include  dividends. 
2185.  Contract   with  shareholder  re- 
specting    dividends    extends 
only  to  dividends  declared. 

Authority  of  agent  to  sell  shares 
does  not  authorize  sale  of 
dividend. 

Risht  to  stock  dividends  as  be- 
tween successive  sharehi  «lder8. 

"What  scripholders  entitled  to 
dividends  where  there  has 
been  a  succession  of  owner- 
ship. 


2182. 
2183. 

2184. 


2186. 


2187. 


2188. 


§  2172.  Dividends  Belong  to  the  Owner  of  the  Stock  at  the 
Time  when  the  Dividend  is  Declared.  —  The  general  rule,  stated 
in  the  briefest  way,  is  that  a  dividend  belongs  to  the  one  who  is 
the  owner  of  the  stock  at  the  time  when  the  dividend  is  actually 
declared,  irrespective  of  the  time  when  it  is  earned,  although  it 
may  be  made  payable  at  a  future  date.^  This  results  from  prin- 
ciples already  considered,  that  the  stockholders  of  a  corporation 
have  no  claims  to  a  dividend  until  it  is  declared.  Until  that 
time,  the  dividend  belongs  to  the  corporation,  precisely  as  any 
other  property  which  the  corporation  may  own,  and  each  share 


1  Brundage  v.  Brundage,  65  Barb. 
(N.  Y.)  897;  Re  Foote,  22  Pick. 
(Mass.;  299;  Clapp  v.  Astor,  2  Edw. 
Ch.  (N.  Y.)  379;  Phelps  v.  Farmers 
&c.  Bank,  26  Conn.  269;  Hyatt  v. 
Allen,  56  N.  Y.  553;  Jones  v.  Terre 
Haute  &c.  R.  Co.,  29  Barb.  (N.  Y.) 
353;  s.  c.  17  How.  Pr.  (N.  Y.)  529; 
Bright   V.    Lord,  51    Ind.  272;  s.  c.  19 


Am.  Rep.  732;  Hill  v.  Newichawanick 
Co.,  48  How.  Pr.  (N.  Y.)  427;  Good- 
win V.  Hardy,  57  Me.  143;  March  v. 
Eastern  R.  Co.,  43  N.  H.  515.  Com- 
pare Currie  v.  White,  37  How.  Pr. 
(N.  Y.)  330,  384;  s.  c.  6  Abb.  Pr.  (n. 
s.)  (N.  Y.)  852.  Contra,  Burroughs 
V.  North  Carolina  R.  Co.,  67  N.  C. 
376;   s.  c.  12  Am.  Rep.  611. 
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of  stock  represents  a  present  interest  in  it,  and  that  interest  passes 
upon  a  transfer  of  the  share. ^ 

§  2173.  Riglit  to  Undivided  Profits  Passes  with  the  Stock. — 

The  meuning  of  the  preceding  rule  is  that  the  profits  and  surplus 
funds  of  the  corporation,  whensoever  they  may  accrue,  are, 
until  separated  from  the  capital  by  the  declaration  of  a  dividend, 
a  part  of  the  stock  itself,  and  will  pass  with  the  stock  under  that 
name  in  a  transfer  or  bequest. ^  Another  way  of  stating  the 
principle  is  to  say  that  the  purchaser  of  a  share  of  stock  in  a 
corporation  takes  the  share  with  all  its  incidents,  one  of  which  is 
the  right  to  receive  all  future  dividends  declared  on  such  share. ^ 
Nor  does  it  make  any  difference  at  what  times  or  from  what 
sources  the  profits  thus  divided  may  have  accrued  ;  they  are  an 
incident  to  the  share,  to  which  the  purchaser  becomes  at  once 
entitled,  provided  he  remain  a  member  of  the  corporation  until  a 
dividend  is  made.*  In  still  other  words,  a  stockholder  in  a  cor- 
poration has  an  interest  in  proportion  to  the  amount  of  his  stock, 
in  all  the  corporate  property,  and  has  a  right  to  share  in  any 
surplus  of  profits  arising  from  its  use  and  employment  in  the 
business  of  the  compan}';  and  this  right  does  not  depend  upon 
the  time  when  he  became  a  stockholder,  but  attaches  whenever 
he  acquires  the  stock,  and  entitles  him  to  all  subsequent  divi- 
dends.^ 

§  2174.  Dividend  Declared  does  not  Pass  with  a  Future 
Transfer  of  the  Stock.  —  The  meaning  also  is  that  when  a 
dividend  is  declared,  it  is  so  much  money  segregated  from  the 
capital  of  the  company,  and  held  as  the  property  of  each  share- 
holder accordinor  to  the  number  of  his  shares.     It  is  therefore, 

i  Goodwin  v.  Hardy,  57  Me.  143.  ^  March  v.   Eastern   R.  Co.,  43  N 

2  Phelps  V.  Farmers  and  Mechanics'  H.  515. 
Bank,  2Q   Cunn.    269;   Jones  v.  Terre  *  Ibid. 

Haute   &c.  R.  Co.,  57  N.  Y.  19G;  Ryan  »  jones  v.  Terre  Haute  &c.  R,  Co., 

V.   Leavenworth  &c.   R.  Co.,  21   Kan.  57  N.   Y.    196.     See   also   Williams  v. 

365;  Jermain   v.    Lake   Shore   &c.    R.  Western  Union  Tel.  Co.,  93  N.  Y.  190; 

Co.,  91  N.  Y.  483,  Marble  V.  Van  Wert  Jones    v.    Morrison,    31    Minn.     153; 

Bank,   3  Ohio   Circ.   Ct.   464.     Com-  Hyatt  v.  Allen,  56  N.  Y.  553;  s.  c.  15 

pare  Burroughs  v.  North  Carolina  R.  Am.  Rep.  449;  Clapp  v.  Astor,  2  Edw. 

Co.,  67  N.  C.  376;  s.  c.  12   Am.    Rep.  Ch.  (N.   Y.)  379;  Re   Barton's  Trust, 

611.  L.  R.  5Eq.  238. 
1026 


DIVIDENDS.     [2  Thomp.  Corp.  §  2176. 

as  already  seen,  the  individual  property  of  the  shareholders,  and 
no  part  of  the  common  property  which  is  called  the  capital 
stock.  No  right  to  it  therefore  passes  with  the  transfer  of 
shares  unless  the  contract  expressly  so  provides.^  And  this  is  so 
without  reference  to  the  date  at  which  the  dividend  is  made  pay- 
able, for  it  is  the  declaration  of  the  dividend  that  creates  the 
segregation  and  establishes  the  debt  from  the  corporation  to  the 
stockholder."'*  But  in  disregard  of  this  principle,  it  has  been 
held  that  where,  at  the  time  of  the  sale  of  shares,  a  dividend  has 
been  declared  by  the  directors,  payable  on  a  day  subsequent  to 
the  sale,  the  sale,  in  the  absence  of  a  stipulation  on  the  point, 
carries  to  the  vendee  the  right  to  the  dividends.^ 

§  2175.  Dividends  Declared  Previously  to  the  Transfer,  but 
Payable  Thereafter.  —  From  the  foregoing  princi[)les  it  also 
results  that  in  the  absence  of  any  provision  to  the  contrary  in  a 
contract  of  sale  and  purchase  of  stock,  made  outside  of  and  not 
subject  to  the  rules  of  the  stock  exchange,  dividends  previously 
declared  but  made  payable  thereafter,  belong  to  the  seller  and 
are  not  transferred  by  the  contract.*  Speaking  of  this  subject, 
it  was  said  by  Vice-ChancoUor  Sir  W.  Page  Wood  (afterwards 
Lord  Hatherley):  "As  soon  as  the  dividend  was  declared, 
although  payment,  for  the  convenience  of  the  company,  was 
postponed  until  the  following  January,  —  from  that  moment 
the  testatrix  became  entitled  to  it,  although  she  could  not  have 
then  recovered  it,  and  would  have  passed  to  her  legatee  had  she 
specially  bequeathed  it."  ^ 

§  2176.   Custom  not  Admissible  to   Alter  these  Principles. 

A  custom  of   brokers,    by   which    dividends   declared    but    not 

1  Hopper  V.  Sage,  112  N.  Y.  530;  Rep.  491;  8  Am.  St.  Rep.  771;  Jones 
«.  c.  21  N.  Y.  St.  Rep.  591;  20  N.  East.  v.  Terre  Haute  &c.  R.  Co.,  29  Barb. 
Rep.  350.  (N.  Y.)  353. 

2  Wheeler  v.  Northwestern  Sleigh  6  DeGtndre  v.  Kent,  L.  R.  4  Eq. 
Co.  39  Fed.  Rep.  347.  283.     Where   a  contract  is  made  for 

3  Burroughs  v.  North  Carolina  R.  the  sale  of  stock,  on  -which  a  dividend 
Co.,  67  N.  C.  370;  s.  c.  12  Am.  Rep.  has  bdn  declared,  payable  upon  a  day 
611.  See  also  Curry  T.  Woodward,  44  subsequent  to  the  agreed  time  of 
Ala.  305.  delivery   of  the  stock,  such  dividend 

<  Hopper  V.  Sage,  112  N.  Y.  530;  does  not  pass  to  the  buyer.  Spear  t^. 
«.  c.  20  N.  E.  Rep.  350;  21  N.  Y.  St.      Hart,  3  Robt.  (N.  Y.)  420. 
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paid,  belong  to  the  buyer  of  shares,  is  not  admissible  to  alter 
the  legal  rights  of  the  parties  to  such  a  transaction.'^ 

§  2177.  Rules  of  Stock  Exchanges.  —  But  where  the  parties 
to  tlie  transaction  are  members  of  a  stock  exchange,  which  has 
adopted  rules  on  the  subject  different  from  the  rule  of  the  law, 
these  rules  may  be  regarded  as  entering  into  any  contract  made 
between  the  members  of  the  body,  and  as  superseding  as  to  them 
the  rule  of  the  law.^ 

§  2178.  Application  of  these  Principles  to  **  Option" 
Sales.  —  When,  therefore,  an  "  option  "  of  stock  is  sold,  that  is 
to  say,  when  the  owner  of  stock  makes  a  contract  with  another 
by  which  he  gives  him  the  option  of  purchasing  from  him  the 
stock  at  or  before  a  certain  date,  and  that  other  elects  to  accept 
the  shares  on  the  last  day  of  the  option,  he  will  not  get  a  divi- 
dend which  has  been  declared  between  the  date  of  the  contract 
and  the  expiration  of  the  option,  unless  it  passes  to  him  by  the 
express  terms  of  the  agreement. ^  But  where  A.  agreed  with  B. 
to  accept  from  bearer,  at  any  time  within  thirty  days,  certain 
shares  of  stock  at  a  certain  price,  A.  to  be  "  entitfed  to  all 
dividends  or  extra  dividends  declared  during  the  time,"  it  was 
held  that  A.  was  not  entitled  to  a  dividend  which  had  been^re- 
viously  declared.,  but  which  was  payable  during  the  thirty  days.* 

§  2179.  Same  Rule  as  to  Interest  in  Case  of  Interest- 
bearing  Stock.  —  The  same  rule  applies  in  respect  of  interest 
accruing  upon  shares  of  stock,  in  case  the  stock  has  annexed  to 
it  the  peculiar  feature  that  it  bears  interest.  Thus,  where  a 
stockholder  in  a  railway  company  assigned  and  transferred  his 
stock  after  two  years  interest  thereon  had  accrued,  which,  by  a 
resolution  of  the  company,  was  payable  annually,  and  which 
had  been  carried  to  the  account  of  the  stockholder,  —  it  was 
held  that  this  interest  did  not  pass  by  an  assignment  of  the  stock 

1  Spear  v.  Hart,  3  Robt.  (N.  Y.)  3  Bright  r.  Lord,  51  Ind.  272;  s.  c. 
420.  19  Am.  Rep.  732. 

2  See  Hopper  v.  Sage,  112  N.Y.  530;  ■»  Hopper  v.  Sage,  112  N.  Y.  580;  s. 
s.  c.  8  Am.  St.  Eep.  771;  20  N.  E.  Rep.  c.  20  N.  E.  Rep.  350;  8  Am.  St.  Rep. 
360.  771. 
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without  express  words  evidencing  such  an  intent.  The  court 
state  the  rule  to  be  that  "  the  interest  follows  the  principal,  as 
an  incident  to  it,  so  long  as  it  remains  an  incident;  but  when  it 
is  separated  and  set  apart  from  the  principal  by  actual  payment, 
or  by  being  carried,  when  due  to  the  credit  of  the  owner  of  the 
principal  in  his  account  with  the  debtor,  and  this  in  pursuance  of 
a  provision  in  the  contract  creating  and  defining  the  particular 
debt,  it  is  so  separated  and  disjoined  from  the  principal  as  to 
cease  to  be  an  incident  to,  and  does  not  follow  it."  ^ 

§  2180.  How  in  Case  of  Unrecorded  Transfers. — As  else- 
where pointed  out,  the  object  of  recording,  on  the  books  of  the 
corporation,  transfers  of  the  shares  of  its  stock  is  to  protect  the 
corporation  itself,  and,  as  a  general  rule,  as  between  the  corpo- 
ration and  the  shareholder,  he  is  to  be  deemed  the  owner  who 
stands  on  the  books  of  the  corporation  as  the  owner. ^  This  rule 
is  varied  by  another  rule  frequently  acted  upon  by  the  courts, 
that  where  the  corporation,  through  its  proper  officers,  has  actual 
notice,  or  notice  of  such  facts  as,  in  the  exercise  of  its  duty, 
ought  to  put  it  upon  inquiry,  that  another  person  is  the  real  or 
beneficial  owner,  —  as  where  the  shares  are  held  in  trusty  or 
whore  a  transfer  has  been  made  which  has  not  yet  been  regis- 
tered, the  corporation  acts  in  its  own  wrong  if  it  ignores  the 
rights  of  such  beneficial  owner. ^  In  the  case  where  shares  have 
been  transferred,  it  is  undoubtedly  the  rule  that,  although  the 
transfer  has  not  been  recorded  yet,  as  between  the  transferor 
and  transferee,  the  transferee  has  the  right  to  dividends 
declared  after  the  date  of  the  transfer.*  "  If  not  so  registered , 
and  the  corporation  pays  the  dividend  in  good  faith,  without 
notice  of  the  transfer  to  the  nominal  owner,  the  payment  would 
be  undoubtedly  a  good  one."  Such  was  the  opinion  advanced 
obiter  by  a  learned  judge  in  a  recent  case;  ^  and  such  was  the 
opinion  thrown  out  in  an  earlier  case.^  But  this  does  not  seem 
entirely  clear,  when  it  is  considered  that  the  bank  might  easily 

City  of  Ohio  «.  Cleveland  &c.  R.  ^  McSherry,    J.,    in     Geramell     v. 

Co.,  6  Oh.  St.  489.  Davis,  supra. 

'  Post,  §  2387.  «  Bank  of  Utica  v.  Smalley,  2  Cow- 

'  Post,  §  2528.  (N.  Y.)  770,  780,  per  Savage,  C.  J. 
4  Gemmell  v.  Davis,  75  Md.  546;  s. 

c.  32Am.St.  Rep.41-i;  23Atl.  Kep.I032. 
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require  the  shareholder  to  produce  his  certificate  before  receiv- 
ing his  dividend,  and  that  a  shareholder  mi^ht  easily  comply 
with  the  obligation  in  case  he  had  not  transferred  his  shares. 

§  2181.  Right  of  Pledgee  to  Dividend  Ceases  after  Extin- 
guishment of  Debt.  —  It  seems  that  the  right  to  dividends  is  in 
the  pledgee  during  the  period  of  the  pledge  and  until  the  pay- 
ment of  the  debt  for  which  the  pledge  was  made,  unless  the  con- 
tract of  pledge  otherwise  provides.  After  the  debt  is  satisfied, 
the  pledgee  loses  all  interest  in  the  dividends,  and  cannot  there- 
after object  that  they  have  been  paid  to  B.  instead  of  to  A.,  the 
pledgor. 1  This  is  in  conformity  with  the  analogous  rule  in  the 
law  of  pledge,  that  the  pledgee  may  make  reasonable  iise  of  the 
thing  pledged  if  he  does  not  injure  it,  but  is  responsible  if  he 
does.^  The  renewal  of  a  note  secured  by  a  pledge  of  corporate 
stock,  upon  which  a  new  contract  of  pledge  is  given  and  the  old 
contract  and  note  returned,  is,  where  the  book  entries  of  the 
pledge  indicate  that  such  was  the  intention,  an  extinguishment  of 
the  original  contract  of  pledge,  so  far  as  to  deprive  the  pledgee 
of  dividends  accruing  before  the  renewal.^  The  pledgee  beincr 
entitled  to  the  dividends  during  the  period  of  the  pledge,  the 
corporation  becomes  liable  to  him,  where  it  appears  from  the 
books  of  the  corporation  that  he  is  the  owner  of  the  shares,  in 
case  the  corporation  pays  dividends  to  the  pledgor ;  and  it  has 
been  held  that  the  corporation  is  not  relieved  from  such  liability 
by  the  fact  that  the  pledgee  received  part  payment  of  tlie  debt, 
surrendered  to  the  pledgor  a  note  evidencing  the  same  and  ac- 
cepted another  for  the  balance,  so  long  as  he  retained  the  stock 
as  collateral  and  had  no  knowledge  that  the  dividends  had  been 
so  paid.*  And  although  the  transfer  to  the  pledgee  may  not 
have  been  made  on  the  books  of  the  corporation,  yet  it  has  been 
held  that  if  the  corporation  has  knowledge  of  the  transfer  and 

1  Cross  V.  Eureka  &c.  Co.,  73  Cal.  Watts  (Pa.),  414;  Lawrence  v.  Max- 
302;  s.  c.  2  Am.  St.  Rep.  808;  Geramell      well,  53  N.  Y.  19. 

V.  Davis,  75  Md.  546 ;  s.  c.  32  Am.  St.  s  Pairbank  v.  Merchants    National 

Rep.  412;  23  Atl.  Rep.   1032;  Hill  v.  Bank,  132  111.  120;    s.  c.  22  N.  E.  Rep. 

Newichawanie   Co.,    8   Hun.   (N.  Y.),  524. 
459;  s.  c.  afBrmed,  71  N.  Y.  593.  *  Boyd    v.     Conshocken     Worsted 

2  Jones  bailm.  81  ;  Story  Bailm.,  §§  Mills,  149  Pa.  St.  363;  «.  c.24  Atl.  Rep. 
529,    330;    Thompson    v.     Patrick,    4  287. 
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subsequently  declares  a  dividend,  such  dividend  belongs  to  the 
pledgee,  and  cannot  be  retained  by  the  corporsition  as  a  set-off 
against  an  indebtedness  due  to  the  corporation  by  tlie  pledgor 
prior  to  the  transfer  in  pledge.^  Nor  can  the  corporation  in  such 
a  case  exonerate  itself  from  the  liability  to  pay  dividends  to  the 
pledgee,  by  setting  up  a  by-law  providing  that  transfers  of  stock 
must  be  made  on  the  books  of  the  corporation. ^ 

§  2182.  Illustration  of  these  Principles.  —  On  the  15th  of 
Januar3%  1856,  the  directors  in  a  corporation  voted  that  dividends  be 
declared  on  the  business  of  six  mouths,  ending  on  31st  May  and 
30th  of  November.  The  stock  and  transfer  books  were  closed  on  30th 
of  November  and  opened  on  16th  of  December,  and  a  dividend  was  de- 
clared on  the  17th  of  December,  "  payable  out  of  the  surplus  earnings 
of  the  road,  ending  November  30th,  payable  January  6th."  The 
plaintiff  became  a  stockholder  on  the  16th  of  December,  a  certificate 
for  stock  dated  3d  December  having  been  mailed  to  him  by  the  secre- 
tary of  the  company,  who  had,  however,  previously  informed  him  that 
he  was  not  entitled  to  the  dividend.  Here,  it  was  held  that,  as  the 
plaintiff  became  a  stockholder  on  the  16th  of  December,  and  as  the 
dividend  was  declared  on  the  17th,  he  was  entitled  to  it.^ 

§  2183.  Riglit  to  Dividends  in  Cases  Depending  on  Particu- 
lar Facts. —  In  an  early  case  in  Maryland  it  appeared  that  B.,  being  in- 
debted to  a  bank  for  a  loan,  and  being  the  owner  of  380  shares  of  its 
stock,  empowered  the  president  to  transfer  the  shares  to  himself  in  trust 
for  the  bank,  to  secure  payment  of  the  debt  and  interest.  The  bank 
afterwards  made  a  call  on  each  share,  to  which  B.  failed  to  respond. 
Afterwards  the  president  retransferred  the  stock,  and  B.  paid  the  loan 
with  interest.  Between  the  time  for  paying  the  installment  and  the  re- 
transfer,  the  bank  declared  two  dividends,  to  recover  which  B.  brought 
assumpsit.  It  was  held  that  his  neglect  to  pay  the  installment  forfeited 
his  claim  to  those  dividends,  and  that  the  action  could  not  be  sus- 
tained.* -  -  -  -  In  a  case  in  New  Hampshire  it  appeared  that  on 
the  6th  of  March,  A.  made  a  written  proposal  to  B.  to  convey  to  him  all 
his  right  and  title  in  certain  shares  in  a  turnpike,  at  $5  per  share,  pro- 
vided B.  gave  security  for  the  price  by  the  24th  of  March.     After  this 

1  Gemmell  v.  Davis,  75  Md.  546;  s.  ^  Jones   u.Terre  Haute  &c.  R.  Co. 

c.32Am.  St.  Kep.412;  23Atl.  Rep.1032.      29  Barb.  (N.  Y.),  353. 

-  Central   Nebraska  Nat.   Bank    v.  *  Marine     Bauk    of     Baltimore    v. 

Wilder,  32  Neb,  454;    s.  c.  49  N.  W.      Biays,  4  Har.  &  J.  (Md.)  338. 
Rep.  3G9. 
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A.  received  a  dividend  on  the  shares,  and  B.,  not  knowing  that  the  divi- 
dend had  been  received,  on  the  18th  of   March  gave  security  for  the 
price,  and  took  a  conveyance  of  all  the  interest  A.  then  had  in  the  shares. 
It  was  held  that  the  dividend  received  by  A.  belonged  to  B.,  and  that  B. 
could  recover  it  in  an  action  for  money  had  and  received.!     .     -     -     - 
In  a  recent  case  in  Georgia,  the  court  held  that  if,  after  a  contract  for 
the  sale  of  certain  shares  of  the  stock  of  a  corporation,  but  before  the 
time  appointed  for  receiving  payment  and  making  delivery,  a  dividend 
is  declared,  as  to  which  there  is  no  express  stipulation  in  the  contract,  — 
the   purchaser,  although  if   he  had  accepted  the  stock  and  paid  for  it, 
would  have  been  entitled  to  the  dividend,  yet  he  had  no  right  to  decline 
acceptance  because  the  seller  claimed  the  dividend  as  his  own  and  re- 
fused to  give  an  order  for  it  to  him.     Having  failed  without  just  cause 
to  comply  with  his  contract  of   purchase,  he  lost  his  hold  on  both  the 
stock  and  the  dividend.^     -     -     -     -     In  a  case  decided  in  the  English 
Exchequer  Chamber,    shares   of   a  company  were   sold  at  auction  on 
August  1,  and  a  deposit  was  paid.     By  the  conditions  of  the  sale  the 
purchase  was  to  be  completed  on  August   29,   which  accordingly  was 
done  and  the  transfers  signed.     The  conditions  of  sale  were  silent  as  to 
dividends,  and  in  the  meanwhile,  on  August  24,  a  dividend  was  declared 
in  respect  of  a  period  antecedent  to  the  sale  by  auction.     It  was  held 
that  such  dividend  belonged  to  the  purchaser.^     -     -     -     -     Where  a 
corporation  which  has  been  paying  its  secretary  a  fixed  salary  and  also 
allowino-  him  to  receive  the   dividends  on  certain  stock  as  additional 
compensation,  withdraws  his  right  to  further  dividends,  and  the  secre- 
tary, as  soon  as  he  learns  thereof,  leaves  the  company's  service,  the  fact 
that,  after  being  notified  of  the  withdrawal,  he  made  no  reply,  and  was 
paid  the  balance  due  him  on  his  fixed  salary,  and  dividends  on  other 
stock  owned  by  him,  and  had  other  dealings  with  the  company,  does 
not  estop  him   from  claiming  the  dividends  accruing  up  to  the  time  he 
left  the  company's  service.* 

§  2184,  Contract  to  Pay  in  Shares  does  not  Include  Divi- 
dends. —  A  contract  to  issue  stock  at  the  rate  of  150  shares  per  mile 
of  road  finished,  payment  to  be  made  as  soon  as  the  superintendent 
should  approve  the  road  as  completed,  has  been  held  to  be  fulfilled  by  an 
issue  of  stock  to  that  amount  exclusive  of  dividends.^ 

1  Harris  v.  Stevens,  7  N.  H.  454.  ■*  Crane  Bros.  Man,  Co.  v.  Adams, 

2  Phinizy  v.  Murray,  83  Ga.  747;  s.  c.      142  111.  125 ;  s.  c.  30  N.  E.  Rep.  1030. 

6  L.  R.  A.  426;  10  S.  E.  Rep.  358.  ^  Southwestern  R.  Co.  v.  Papot,  67 

3  Black    V.   Homersham,    4   Exch.      Ga.  675. 
Div.  24. 
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§  2185.  Contract  with  Shareholder  Respecting  Dividends 
Extends  only  to  Dividends  Declared.  —  Recurring  to  the 
principle  that  a  shareholder  has  no  legal  title  to  the  corporate 
property  or  profits  until  a  division  is  made,^  it  follows  that  a 
contract  by  him  in  reference  to  dividends  and  profits  upon  his 
stock  includes  only  dividends  or  profits  ascertained  and  declared 
by  the  company  and  allotted  to  the  stockholders,  and  not  profits 
to  be  ascertained  by  third  persons  or  courts  of  justice,  upon  an 
investigation  of  the  accounts  and  transactions  of  the  company.^ 

§  2186.  Authority  of  Agent  to  Sell  Shares  does  not  Au- 
thorize Sale  of  Di\^dends.  —  It  also  follows  from  the  foregoing 
principles  that  an  authorization  given  to  an  agent  to  sell  shares 
does  not  include  an  authority,  either  real  or  apparent,  to  dispose 
of  a  dividend   previously    declared." 

§  2187.  Right  to  Stock  Dividends  as  between  Successive 
Shareholders. —  As  between  successive  proprietors  of  the  shares, 
the  right  to  a  .stock  dividend  stands  on  precisely  the  same  foot- 
ins:  as  the  right  to  a  cash  dividend;  *  it  belongs  to  those  who  are 
the  holders  of  the  stock  at  the  time  of  the  declaration  of  the  div- 
idend, without  regard  to  the  source  from  which,  or  the  time 
during  which,  the  funds  divided  were  acquired  by  the  corpora- 
tion.^ Thus,  where  a  company  purchased  some  of  its  own 
stock,  and,  after  a  time,  by  a  corporate  vote,  divided  it  among  the 
stockholders  ^ro  rata,  upon  the  basis  of  the  shares  then  held  by 
them  respectively, — it  was  held  that  a  stockholder  who  had  sold 
part  of  his  shares  after  the  stock  purchase,  but  before  the  divi- 
dend, was  not  entitled  to  a  division  upon  the  basis  of  the  shares 
held  by  him  at  the  time  of  the  purchase.^ 

1  Ante.,  §§  1071,  2127.  edgethat  he  had  violated  his  authority, 

2  Hyatt  V.  Allen,  56  N.  Y.  553.  the    retention  of    the    money   by  the 

3  Wheeler  v.  Northwestern  Sleigh  latter  did  not  amount  to  a  ratification. 
Co.,   39    Fed.    Rep.    347.      Where    an  Ibid. 

agent,    instead   of    selling    corporate  *  Ante,  §  2172. 

stock,  as  authorized  by  his  principal,  ^  Jermaiu  v.    Lake    Shore    &c.    R. 

sold   previously    declared  dividends,  Co.,  91  N.  Y.  483. 

and  turned  over  the  exact  amount  for  ^  Coleman  v.  Columbia   &c.  Co.,  51 

vrhich  he  "was  authorized  to  sell  the  Pa.  St.  74. 

stock,  the  principal  having  no  knowl- 

103  1633 


2  Thomp.  Corp,  §  2188.]      shares  considered  as  property. 

§  2188.  What  Scrip -Holders  Entitled  to  Dividends  where 
there  has  been  a  Succession  of  Ownership. — It  seems  that 
the  holders  of  scrip  certificates  convertible  into  stock,  stand 
on  the  same  footing  as  the  purchaser  or  assignee  of  tlie  stock  in 
respect  of  the  right  to  dividends  ;  they  are  only  entitled  to  such 
dividends  as  accrue  on  the  shares  which  they  acquire  by  the  con- 
version of  their  scrip,  and  which  are  declared  subsequent  to  such 
conversion.  This  may  be  illustrated  by  a  case  in  Pennsylvania, 
where  a  corporation,  restricted  to  six  per  cent,  dividends  out  of 
profits  to  its  stockholders,  issued  scrip  certificates,  to  represent 
additional  profits,  entitling  the  holder  to  additional  shares  of 
stock.  The  certificates,  which  were  distributed  ratably  among 
the  shareholders,  provided,  in  pursuance  of  the  resolution 
authorizing  their  issue,  that  the  scrip  might  be  converted  into 
stock,  as  soon  as  the  funded  debt  of  the  company  was  paid  off, 
or  adequate  provision  made  therefor  when  due  and  payment 
demanded;  and,  further,  that  it  should  not  be  entitled  to  any 
cash  dividend  until  so  converted.  It  was  held  that  the  scrip- 
holders  were  not  entitled  after  the  conversion  had  been  made, 
to  the  back  dividends  declared  on  the  stock  from  the  date  of 
issue  to  the  date  of  conversion,  but  only  to  such  as  were 
declared  subsequent  to  the  conversion.^ 

Article  V.     Right    to   Dividends    as    Between    Life-Tenant    and 

Remainder-Man. 

Section  Section 

2192.  Eight  to  stock  dividend   as  be-  rule    -where    life-tenant    dies 

tween    life-tenant     and    re-  before      the     declaration     of 

mainder-man:    general    con-  dividend. 

siderations.  2198.  Profits  accruing  from  a  discov- 

2193.  All  dividends  presumptively  go  ery  of  mineral  after  the  death 

to  the  life-tenant.  of  the  shareholder. 

2194.  Profits  accruing  during  the  life-       2199.  View    that     extra      dividends, 

time  of  the  testator  but  di-  bonuses,   etc.,  declared  from 

vided  after  his  death.  profits  go  to  the  life-tenant. 

2195.  Illustration  of  this  rule.  2200.  Under  Massachusetts  rule,  divi- 
219G.  Question  of  value  how   deter-  dends    accruing    during    the 

mined     under     Pennsylvania  life  of  the  life-tenant,  but  not 

rule.  declared  until  after  his  death, 

2197.  Application  of  the  Pennsylvania  pass  to  remainder-ra;ni. 

1  Brown  v.  Lehigh  &c.  Co.,  49  Pa.  St.  270. 
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Skctiox 

2201.  Ordinary  cash   dividends  go  to 

life-tenant. 

2202.  Illustrations. 

2203.  Dividend    payable    out    of    old 

sliares. 

2204.  Cash  dividends  voted  to  pay  in- 

valid stock  dividends. 

2205.  Shares  reduced  in  consequence 

of  losses  and  then  re-issued 
after  recovery. 

2206.  What     dividends    pa<s    to    the 

specific  les^ateu  of  shares. 

2207.  View  that  the  question  is  to  be 

determined  by  the  form  of 
corporate  action. 

2208.  Result  of  this  view:  cash  divi- 

dends, however  large,  in- 
come; stock  dividends,  how- 
ever made,  capital. 

2209.  Another  result:  undivided  earn- 

ings likewise  capital. 

2210.  Continued:       stick      dividends 

capita],  although  derived  from 
net  earnings. 


Section 

2211.  View  of  the  Supreme  Court  of 

the  United  States. 

2212.  English  expressions  of  the  same 

view. 

2213.  Profits  turned   into  capital  and 

afterwards  divided. 

2214.  Premiums    accr  ing    from    the 

sale  of  new  shares. 

2215.  Profits  arising  fi'ora  options  to 

take  new  shares. 

2216.  Further  illustration  of  the  Mas- 

sachusetts rule. 

2217.  Further  Illustrations. 

2218.  Further  Illustrations. 

2219.  Increase  in  value   of  shares   is 

capital. 

2220.  Cash  dividend   declaied  out  of 

capital    goes    to    remainder- 
man. 

2221.  Dividend  from  expropriation  of 

real  estate  of  corporation. 

2222.  The  3Iassachusetts  docrine  crit- 

icised. 

2223.  Rule  under  Georgia  Code. 


§  2192.  Right  to  Stock  Dividends  as  Between  Life-Tenant 
and  Remainder-Man;  General  Considerations. —  Where  a 
deed  or  will  vests  in  a  trustee  certain  property,  upon  a  trust  to 
pay  the  income  thereof  to  A.,  and  to  reserve  the  capital  or  corpus 
for  B.  after  the  death  of  A.,  and  a  portion  or  all  of  this  property 
consists  of  corporate  shares,  and  the  corporation  elects  to  make 
what  are  known  as  "stock  dividends," — the  question  whether 
these  dividends  go  to  the  life-tenant  or  to  the  remainder-man 
has  given  great  perplexity  to  the  courts  and  provoked  a  contra- 
riety of  opinion.  The  question  is  so  plainly  susceptible  of  fair 
argument  on  both  sides,  and  the  room  for  doubt  is  so  obvious, 
that  no  draftsman  of  a  will  ought  to  leave  the  point  obscure  if 
he  can  avoid  it.  1.  On  the  one  hand,  a  stock  dividend  may  be 
regarded  as  merely  a  change  in  the  form  of  ownership  of  the 
corporate  capital.  In  this  view,  and  taking  a  case  supposed  in  a 
former  section  for  illustration,^  to  give  the  new  share  certificates 
to  the  life-tenant  would  seem  to  rob  the  remainder-man.     2.  On 


1  Ante,  §  2167. 
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the  other  hand,  no  corporation  has  the  right  to  divide  its  capital 
except  in  liquidation,  and  then  the  creditors  stand  first  and  the 
stockholders  next  in  the  distribution.^     It  follows  that  a  divi- 
dend, whether  of  cash  or  of  stock,  made  by  a  corporation  when 
agoing  concern,  —  in  other  words,  a  dividend  to  its  sharehold- 
ers and  not  to  its  creditors,  — is  presumptively  a  dividend  of  its 
profits  or  accretions  only.     As  a  stock  or  scrip  dividend  is,  there- 
fore, only  a  form  adopted  by  the  corporation  of  distributing  to 
its  shareholders  these  profits   or  accretions,  there  is  room  for  a 
cogent  argument  that  a  court  of  justice  should  go  through  the 
form  to  the  substance  and  declare  that  such  dividends  go  to  the 
life-tenant  under  the  name  of  profits  or  income.     3.  But  a  reply 
to  this,  applicable  in  many  cases,  will   be  that   the  new  value 
represented  by  the  new  shares  does  not  consist  in  earnings  or  in 
inco7ne  of   the  corporation — does  not   represent  money  in  its 
treasury  that  it  determines  to  hold  and  use  in  the  increase  of  its 
plant  or  otherwise,  instead  of   dividing  it  in  the  form  of  cash 
dividends,  — but  merely  represents  natural  growth  or  increasein 
the  value  of  its  permanent  property  ;—  in  which  case  it  ought  not 
to  be  distributed  to  the  life-tenant  as  income.     These  considera- 
tions show  that,  instead  of  attempting  to  lay  down  a  hard  and 
fast  rule  on  the  subject  which  shall  be  applicable  to  all  cases, — 
and  herein   lies    the    chief    mistake    which    the    courts    have 
made    in   dealing    with    it,  —  it    should    be     determined    upon 
the   consideration    of   the    actual    7iature    of  the  dividend    in 
each  particular  case.     The  fact  that  it  may  be  inconvenient  to 
make  this  determination  in  many  cases  is  no  reason  why  the 
courts  should  recoil  from  it,  since  in  most  cases  justice  impera- 
tively demands  that  it  should  be  done.     In  making  this  deter- 
mination, the  courts  should  constantly  keep  in  view  the  differ- 
ence between  a  stock  dividend  based  upon  the  actual  growth  and 
increase  in  value  of  the  corporate  plant  and  business,  and  such  a 
dividend  based  upon  the  cash  earnings  or  income  of  the  bus- 
iness, which  the  corporation  may  have  elected  to  retain  and  use 
in  the   betterment     of  its  property  or   in  the   increase   of  its 
business  facilities. ^ 

1  See  the  reasoning  of  Earl,  J.,  jus-      Western  Union  Tel.  Co.,  93  N.  Y.  162, 

tifying  the  right  to  declare  stock  divi-      174. 

dends  on  this  ground.     Williams    v.  2 -phe  difficulty  of  discriminating  be- 
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§  2193.  All  Dividends  Presumptively  go  to  the  Life-Ten- 
ant.—  As  the  question  thus  plainly  admits  of  opposing  con- 
clusions, and  as  it  is  thrown  into  great  confusion  by  the 
contrariety  of  judicial  opinion,  the  author  feels  justified  in 
attempting  to  deal  with  it  on  principle.  We  have  already  seen, 
the  well-known  rule  is  that  where  there  has  been  a  succession  of 
ownership  of  shares,  the  right  to  ordinary  dividends  is  in  the  per- 
son who  was  the  holder  of  the  shares  at  the  time  when  the  divi- 
dend was  declared}  We  may  also  assume,  on  the  reasoning  of 
the  preceding  section,  that  dividends,  whether  declared  in  cash, 
in  scrip,  or  in  new  shares,  are  presumptive! y  dividends  of  profits^ 
since  a  corporation  has  no  power  to  make  a  dividend  of  its  capi- 
tal stock  except  in  liquidation.  We  may  conclude,  therefore, 
on  principle,  that  presumptively  every  dividend  whether  in  cash, 
in  scrip,  or  in  new  shares,  goes  to  him  who  was  the  beneficial 
holder  of  the  shares  at  the  time  when  it  was  declared.  This  will 
carry  every  dividend  presumptively  to  the  life-tenant,  instead  of 
the  remainder-man.  It  will  also  cast  upon  the  latter  the  burden 
of  showing  a  state  of  facts  which  changes  the  operation  of  the 
o-overniug  principle,  —  that  is,  of  showing  that  the  particular 
dividend  was,  in  fact,  a  dividend  of  capital,  and  not  a  dividend  of 
profits  —that  is,  that  it  was  merely  a  plan  adopted  by  the  corpo- 
ration of  increasing  the  number  while  diminishing  distributively 
but  not  in  the  aggregate,  the  value  of  its  shares,  and  that  the 
new  shares  were  not  issued  to  represent  earnings  or  income. 

§  2194.  Profits  Accruing  During  the  Lrife-Time  of  the  Tes- 
tator but  Divided  after  his  Death.  — Under  the  rule  frequently 
called  the  Pennsylvania  rule,  this  presumption  often  yields  upon 
an  inquiry  into  the  real  substance  of  the  transaction.  That  rule  is 
that  "when  the  stock  of  a  corporation  is,  by  the  will  of  a  tes- 
tator, given  in  trust,  the  income  thereof  for  the  use  of  the  ben- 

tween  the  rights  of  the  life-tenant  and  estate  was  invested  in  property  other 

the  remainder- man  is  not  confined  to  than  corporate  shares  may  be    illus- 

cases  where  the  corpus  of  the  estate  trated  by  Re  Foster,  60  L.  J.  Ch.  175; 

consists  of  corporate  shares,  but  it  s.  c.  45  Ch.  Div.  G29;  and  Re  Sheldon, 

equally    arises    in    cases    where    the  58  L.  J.  Ch.  25;  s.  c.  39  Ch.  Div.  50. 

estate  is  Invested  in   other  property.  See  also  Porter  v.   Baddeley,   5    Ch. 

The  principle  on  which  judges  have  Div.  542. 

proceeded  in  modern  cases  where  the  ^  Ante,  §  2172. 
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eficiary  for  life,  with  remainder  over,  the  surplus  profits  which 
have  accumulated  in  the  life-time  of  the  testator,  but  which  are 
not  divided  until  after  his  death,  belong  to  the  corpus  of  his 
estate  ;  while  the  dividends  of  earnings  made  after  his  death  are 
income,  and  are  payable  to  the  life-tenant,  no  matter  whether 
the  dividend  be  in  cash,  or  scrip,  or  stock."  ^ 

§  2195.  Illustration  of  this  Rule.  — To  illustrate  this  rule  from 
the  leading  case  iu  Pennsylvania,  as  restated  in  the  latest  case  in  that 
State  =^  which  has  come  under  the  eye  of  the  author :  The  residuary 
estate  of  Robert  Earp,  who  died  in  November,  1848,  embraced  stock  in 
a  manufacturing  company,  upon  which  large  surplus  profits,  over  and 
above  the  current  dividends,  had  accumulated,  both  before  and  after 
his  decease.  In  July,  1854,  the  capital  stock  was  increased  from 
$200,000,  to  $500,000,  by  creating  6,000  additional  shares  of  $50  each, 
which  were  paid  for  out  of  the  accumulations.  At  the  testator's  death, 
these  surplus  profits  were  near  $300,000.  When  the  stock  was  issued, 
they  had  increased  to  $700,000.  The  market  value  of  the  stock  at  his 
death  was  $125  per  share.  When  the  new  stock  was  issued  its  value 
was  $80,  but  the  number  of  shares  belonging  to  the  estate  was  1,350, 
instead  of  540.  As  the  new  shares  were  therefore  in  part  paid  from  the 
surplus  existing  at  the  death  of  Robert  Earp,  and  partly  from  the  accu- 
mulations after  his  death,  they  were  properly  apportioned  between 
the  hfe  tenant  and  those  entitled  in  remainder.  It  was  held  (a)  that 
the  surplus  profits  accumulated  at  the  death  of  the  testator,  as  respects 
the  estate,  were  essentially  a  part  of  the  stock  itself,  and  were  subject 
to  the  trusts  in  the  will  as  so  much  principal ;  and  (6)  that  the  accumu- 
lations after  his  decease,  when  they  come  to  be  divided,  were  income,  in 
like  manner  as  the  current  dividends,  and  therefore  belong  to  the  life 
tenant,  no  matter  whether  the  division  or  distribution  thereof  be  in  cash 
or  scrip  or  stock.  "  In  this  case,"  said  Lewis,  C.  J.,  "  the  testator  has 
not  made  a  bequest  of  the  stock  itself  to  the  appellants ;  on  the  con- 
trary, he  has  given  them  only  the  income  of  it  for  hfe.  Their  interest 
commences  after  the  death  of  the  testator.     They  have  no  right  what- 

1  Smith's  Estate,  UO  Pa.    St.  340,  ton's  Appeal,  99  Pa.  St.  434;  s.  c.   U 

352,  per  Clark,  J.,  following  Earp's  Am.  Rep.  116;  Wiltbaak's  Appeal,  64 

Appeal,  28  Pa.  St.   368,  which  is  the  Pa.   St.   256;  s.   c.   3    Am.   Eep.    585; 

leading  case  in  Pennsylvania  on   the  ^  Smith's  Estate,  140  Pa.  St.   344; 

question.     Compare  Moss'  Appeal,  83  s.c.  23  Am.  St.  Rep.  237;  48  Phil.  Leg. 

Pa.   St.   264;  s.  c.  24   Am.  Rep.    164;  Int.  176;  22  Pitts.  L.  J.  (n.  s.)   81  ;   27 

Biddle's  Appeal,  99  Pa.  St.  278;  Mc-  W.  N.  C.  420;  21  Atl.  Rep.  438. 
Keen's  Appeal,  42  Pa.  St.   479;  Vin- 
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ever  to  claim  the  income  whicli  had  accumulated  before  his 
death.  *  *  *  It  is  equally  clear  that  the  profits  arising  since  the 
death  of  the  testator  are  income,  within  the  meaning  of  the  will,  and 
should  be  distributed  among  the  appellants."  * 

§  2196.  Question  of  Value  how  Determined  Under  Pennsyl- 
vania Rule.  —  Under  the  Pennsylvania  rule,  the  question  of 
value  is  to  be  determined,  not  by  the  fluctuations  of  the  stock 
market,  but  by  the  actual  assets  held  by  the  corporation  .^  "  It 
is  the  intrinsic  value  of  the  shares,  to  be  ascertained  irom  the 
amount  and  value  of  the  assets"  at  the  death  of  the  testator,  and 
at  the  time  of  the  increase  of  the  stock  which  governs  in  the 
apportionment  of  the  surplus  profits.  The  market  value  may 
aid  in  the  ascertainment  of  the  actual  value,  and  is  therefore 
properly  received  in  evidence  on  that  issue."  ^ 

§  2197.  Application  of  the  Pennsylvania  Rule  Where  Life- 
Tenant  Dies  before  the  Declaration  of  Dividend.  —  In  the  last 
case  in  Pennsylvania  which  seems  to  have  been  decided  on  this  ques- 
tion, the  life-tenant  died  before  the  declaration  of  the  dividend,  and 
the  contest  therefore  arose  between  his  administrator  and  the  guardians 
of  his  children,  who,  as  the  remainder-men,  were  entitled  to  the  corpus 
of  the  estate.  It  nevertheless  called  for  the  application  of  the  principle 
which  was  declared  in  Earp's  Appeal,  under  the  following  state  of 
facts: — The  testator  died  in  October,  1884.  By  his  will  he  gave  a 
portion  of  his  estate,  in  trust,  to  pay  the  net  income  to  his  son  Alonzo 
Smith,  free  from  his  debts,  for  life,  with  remainder  over  to  his  children, 
etc.  Included  in  this  part  of  his  estate  were  56  shares  of  the  capital 
stock  of  a  railway  company.  The  whole  capital  stock  of  the  company 
was  $750,000,  that  is  to  say,  15,000  shares  of  the  par  value  of  850  per 
share.  On  the  4th  of  December,  1888,  more  than  four  years  after  the 
death  of  the  testator,  it  was  agreed,  at  a  meeting  of  the  stockholders, 
to  issue  5,000  shares  additional,  at  the  par  value  of  $50  per  share,  — 
the  existing  stockholders,  as  they  were  registered  on  January  2nd,  1889, 
to  have  the  right,  at  any  time  before  February  2d,  thereafter,  to  sub- 
scribe one  share  for  every  three  of  their  respective  holdings  on  the  day 
designated.  The  trustees  of  the  estate  in  question  exercised  the  privilege 
and  bought  eighteen  shares,  for  $900,  which  money,  for  the  time,  they 

1  Earp's  Appeal,  28  Pa.  St.  368,  374.      Appeal,  83  Pa.  St.  3G4;  Biddle's  Ap- 

2  Smith's  Estate,    UO  Pa.   St.  344,      peal,  99  Pa.  St.  278. 

357;  s.  c.  23  Am.  St.  Rep.  237;  Moss'  ^  Smith's  Estate,  supra. 
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borrowed  from  the  income  fund  in  their  hands,  subsequently  making  it 
good  in  their  account  and  treating  it  as  so  much  taken  from  the  capital. 
On  the  18th  of  February,  1883,  the  directors  of  the  corporation 
declared  a  dividend  of  $11  per  share  on  the  whole  20,000  shares,  in- 
cluding the  old  stock  and  the  new  issue.  This  dividend  was  made 
exactly  to  cover  the  price  of  the  extra  shares,  less  the  State  and  city 
taxes,  as  follows;  — 

Subscription  to  5,000  shares  at  $50 $250,000 

Less  State  and  city  taxes,  about 30,000 

Dividend  on  20,000  shares  at  $11 $220,000 

In  the  meantime,  on  the  12th  of  January,  1889,  Alonzo  Smith,  the 
life-tenant,  died,  leaving  to  survive  him  two  minor  children.  The 
dividend  on  the  74  shares  jdelded  to  the  estate  $814.  This  dividend,  it 
will  be  perceived,  was  declared  after  the  decease  of  Alonzo  Smith,  and 
was  applied  by  the  trustees  to  those  entitled  in  remainder.  Upon  a 
sale  of  the  18  new  shares  for  which  the  trustees  had  subscribed,  they 
realized  a  profit  of  $3,870,  for  which  they  accounted  as  capital.  To 
this  method  of  accounting  the  administrator  of  the  deceased  life-tenant 
excepted,  claiming  that  this  sum  must  be  treated  as  income,  and  that, 
as  such,  it  constituted  a  part  of  the  assets  of  that  estate.  The  auditing 
judge,  as  well  as  the  Orphan's  Court,  held  this  $3,870  to  be  capital, 
and  not  income ;  and  the  Supreme  Court  affirmed  this  decision.  The 
court  re-affirmed  the  Pennsylvania  rule  started  in  Earp's  Appeal, ^  as  a 
salutary  rule,  but  admitted  that  it  was  more  difficult  of  application  than 
the  Massachusetts  rule.  Mr.  Justice  Clark,  in  giving  the  opinion  of 
the  court,  said  that,  to  adopt  the  contrary  conclusion,  would  be  to  over- 
rule the  whole  line  of  Pennsylvania  cases  and  to  adopt  a  method  of 
distribution  which  wholly  ignores  the  rights  of  the  parties  and  defeats 
the  just  and  clear  purpose  of  the  testator.  "  For  it  is  perfectly  plain," 
continued  he,  "  that  the  value  of  the  stock  at  the  testator's  death  was 
composed  in  part  of  the  accumulated  profits.  If  the  trustees,  in  order 
to  change  the  investment,  had,  at  the  testator's  decease,  sold  the  shares, 
they  would  have  received  their  value  as  affected  by  the  surplus  then 
undivided,  and  the  amount  received  would,  in  that  case,  have  been  the 
principal  upon  which  the  life  tenant  would  be  entitled  to  receive  income. 
Upon  what  principle  of  justice,  then,  should  the  act  of  the  corporation, 
over  which  the  parties  had  no  control,  be  allowed  to  affect  their  rights, 
by  taking  from  the  remainder-men  that  which  clearly  belongs  to  them 
and  handing  it  over  bodily  to  the  corporation?"     Applying  this  rule  to 

1  28  Pa.  St.  368. 
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the  case  in  judgment,  the  learned  judge  continued:  "The  original 
capital  of  the  company  was  §750,000  ;  the  new  stock  increased  this  to 
$1,000,000.  The  cost  of  construction  and  equipment  of  the  road  repre- 
sented about  ^1,020,000.  The  testator  died  in  October,  1884:  on  the 
1st  of  January  following  the  assets  were  §1,118,147.59  ;  and  on  the  1st 
of  January,  1889,  which  was  before  the  stock  issued,  the  assets  were 
$1,126,344.53.  It  is  certain  then  that  the  profits  of  the  business  were, 
with  the  amount  of  the  new  stock,  applied  to  betterments  and  were  thus 
actually  capitaUzed  in  the  testator's  life-time.  Under  the  Pennsylvania 
rule,  therefore,  when  they  come  to  be  distributed,  they  should  go  to 
the  principal,  and  not  to  the  income."  He  then  adopted  the  follomng 
language  of  the  auditing  judge:  "  The  whole  effect  of  the  transaction 
in  dispute  was  to  enable  the  owners  of  the  original  shares,  among  whom 
are  the  parties  in  remainder,  to  realize  upon  their  holdings  what  the 
shares  were  actually  worth.  It  went  upon  the  theory  that  the  share- 
holders owned  all  the  property  of  the  corporation,  but  their  stock  did 
not  properly  set  forth  the  ownership,  and  to  the  extent  that  it  failed  to 
represent  the  full  value  of  such  ownership,  it  was  unavailable.  By 
the  new  issue  the  whole  capital  was  made  marketably  available.  It 
worked  no  injustice  to  the  life  tenant ;  he  got  a  dividend  on  the  new 
shares  as  well  as  the  old,  and  he  was  better  off  than  before."  ^ 

§  2198.  Profits  Accruing  from  a  Discovery  of  Mineral  Af- 
ter the  Death  of  the  Shareholder. —  A  curious  application  is  given  to 
the  Pennsylvania  rule  by  a  recent  case,  in  which  the  deceased  was  a  share- 
holder in  an  unincorporated  land  company,  which  seems  to  have  been 
organized  for  the  purpose  of  investing  in  land  under  a  scheme  by  which 
the  members  were  not  tenants  in  common  of  tlie  land  owned  by  the 
company,  but  were  merely  entitled  to  any  profit  accruing  from  the 
company's  operation  in  the  land  which  it  owned.  The  chief  object  of 
the  company  seems  to  have  been  to  make  a  profit  by  dealing  in  lands. 
A  testator,  in  his  life  time,  owned  5582  shares  of  the  stock  of  this 
company.  These  shares  were,  in  the  aggregate,  listed,  in  the  inventory 
of  his  estate,  at  the  nominal  sum  of  $5.00.  Two  years  afterwards,  a 
lode  of  copper  ore  was  discovered  upon  the  land,  and  the  usual  "  boom  " 
followed,  under  which  the  directors  of  the  company  sold  a  small  portion 
of  the  land  for  a  sum  so  large  that  they  were  enabled  to  declare  a  cash 
dividend  of  $19.50  per  share,  amounting,  upon  the  shares  held  by  the 
trustees  of  the  deceased  member,  to  the  sum  of  $108,849.  It  was  held 
that  this  enormous  dividend,  although  amounting  to  more  than  1,000 
per  cent,  upon  the  capital,  must  go  to  the  fife  tenant  and  not  to  the  re- 

»  Smith's  Estate,  140  Pa.  St.  344,  356,  357;  s.  c,  23  Am.  St.  Eep.  237. 
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mainder-man.  It  was  income,  and  not  a  part  of  the  corpus  of  the  estate, 
within  the  rule  in  Earp's  appeal.^  It  must  be  regarded  as  earned  when 
the  profit  on  the  sale  of  the  land  accrued,  although  due  to  the  discovery, 
or  supposed  discovery,  of  minerals  which  existed  in  the  land  prior  to 
the  death  of  the  testator,  and  although  that  discovery  had  not  been 
made  by  the  company  itself.  The  court  reasoned  that  the  discovery 
mio-ht,  on  ordinary  experience  in  such  matters,  be  fictitious  or  greatly 
exaggerated ;  that  the  value  at  which  the  land  was  sold,  in  consequence 
of  the  supposed  discovery,  might  not  be  an  intrinsic  value  at  all,  such 
as  inhered  in  the  land  prior  to  the  death  of  the  testator  ;  and  that,  for 
aught  that  could  be  known,  the  land  might  relapse  to  its  former  value. 
The  profit  was  earned  by  the  fortunate  sale  of  the  land,  and  did  not 
exist  in  the  land  itself.  Such  was  the  substance  of  the  reasoning, 
though  the  writer  does  not  undertake  to  state  it  in  the  language  of  the 
court.  2 

§  2199.  View  tbat  Extra  Dividends,  Bonuses,  etc.,  Declared 
from  Profits  go  to  the  Life-Tenant.  —  Many  courts  take  sub- 
stantially this  view,  and,  looking  through  the  mere /orm  of  cor- 
porate action  to  the  substance  and  regardless  of  the  question 
whether  the  particular  dividend  has  been  declared  in  cash,  in 
scrip  or  in  new  shares,  inquire  whether  it  is  a  dividend  arising 
from  earnings  or  profits,  or  from  the  capital  of  the  company. 
If  it  is  found  that  it  has  arisen  from  earnings  or  profits,  it  goes 
to  the  life-tenant,  although  it  is  a  dividend  of  new  shares  ;'  but 
if  it  is  found  that  it  is  a  dividend  of  the  capital  of  the  company, 
it  will  go  to  the  remainder-man,  although  it  has  been  declared 
in  cash.*  This  rule  is  generally  known  in  America  as  the  Penn- 
sylvania rule.     The  early  English  rule  was  that  extra  dividends, 

1  28  Pa.  St.  368.  Van  Blarcom  v.  Dager,  4   Stew.    (N. 

2  Re  Oliver's  Estate,  136  Pa.  St. 43;  J.)  783;  Lord  v.  Brooks,  52  N.  H.  72; 
s.  c.  20  Am.  St.  Rep.  L.  R.  A.  421;  26  Pierce  v.  Burroughs,  58  N.  H.  302; 
W.  N.  C.  392;  21  Pitts.  L.  J.  (N.  s.)  Earp's  Appeal,  28  Pa.  St.  368;  Wilt- 
115;  47  Phil.  Leg.  Int.  635;  20  Atl.  bank's  Appeal,  64  Pa.  St.  256;  s.  c.  3 
Rep.  527.  Am.  Rep.  585;  Biddle's  Appeal,  99  Pa. 

3  Clarkson  v.  Clarkson,  18  Barb.  St.  278;  Vinton's  Appeal,  99  Pa.  St. 
(N.  Y.)  646;  Simpson  v.  Moore,  30  434;  s.  c.  44  Am.  Rep.  116.  The  New 
Barb.  (N.  Y.)  638;  Woodruff's  Estate,  York  decisions  above  cited  seem 
1  Tuck.  (N.  Y.  Surr.)  58;  Re  Pollock,  to  be  overruled  by  Re  Kernochan,  104 
3  Redf.  (N.  Y.  Surr.)  100;  Van  Doren  N.  Y.  618. 

V.  Olden,  4  Green  (N.  J.),  117;   Ash-  *  Moss's  Appeal,    83  Pa.    St.  264; 

hurst  V.  Field,    11  Green   (N.  J.),  1;      s.  c.  24  Am.  Rep.  164. 
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or  additions  to  the  usual  annual  dividend,  whether  paid  in  cash  or 
in  capital  stock,  went  to  the  corpus  of  the  trust. ^  But  this  rule 
was  abandoned  as  unjust,  and  it  is  now  uniformly  held  in  that 
country,^  and  frequently  iu  this  country,^  that  cash  dividends, 
extra  dividends,  or  bonuses,  declared  from  the  earnings,  are  to  be 
regarded  as  income,  and  go  to  the  life-tenant.  And  such  is  the 
rule,  although  the  dividends  or  bonuses  were  earned  before  the 
creation  of  the  trust,  but  declared  afterwards.^  It  seems  to  be 
conceded  that  the  mere  name  by  which  the  dividend  is  called 
by  the  directors,  at  the  time  when  they  declare  it,  cannot  affect 
its  qnality,  or  of  itself  determine  whether  it  is  a  part  of  the 
corpus  of  the  estate  or  income.  It  has  accordingly  been  held 
that  the  life-tenant,  under  a  will  of  shares  in  a  company,  is 
entitled  to  a  dividend  paid  from  the  profits  of  the  company, 
although  it  was  called  "a  special  bonus '^  in  the  resolution  to 
declare  it,  and  although  part  of  it  may  have  come  from  a  reserve 
fund  which  represented  profits,  where  the  directors  had  power  to 
declare  dividends,  as  well  as  to  set  aside  a  reserve  fund  and  also 
to  declare  and  pay  interim  dividends.^  So,  where  the  directors 
of  a  banking  corporation  passed  a  resolution  to  reduce  the  cap- 
ital stock  of  the  bank  from  $800,000  to  $400,000,  by  returning 
to  the  stockholders  $400,000  of  the  capital  together  with  a  pre- 
mium of  forty  per  cent,  thereon,  payable  out  of  the  surplus 
profits,  —  it  was  held  that  this  premium  of  forty  per  cent,  went 
to  the  life-tenant  and  not  to  the  remainder-man,  of  an  estate 
invested  in  these  shares.  It  was  clear  to  Mr.  Surrogate  Coleman 
that  this  was  to  be  treated  as  a  dividend  of  the  earnings,  although 
called  in  the  resolution  of  the  directors  a  ^^  premium.'"  ^  The 
surrograte  also  reasoned  that  it  was  immaterial  whether  the  earn- 


1  Brander  v.  Brander,  4  Ves.  801;  ^  Cogswill  v.  Cogswill,  2  Edw.  Ch. 

Paris  V.  Paris,  10  Ves.  184;  Witts   v.  (N.  Y.)  231;  "Ware  v.  McCandlish,  10 

Steere,  13  Ves.  368;  Preston  v.    Mel-  Leigh    (^Va.),  595;    Read  v.   Head,  6 

ville,  11  Sim.  163;  Hooper  v.  Rossiter,  Allen  (Mass.),  174. 
13  Price,  774.  *  Bates     v.    Mackinley,    31     Beav. 

»  Price  V.  Anderson,  15  Sim.  473;  280. 
Johnson    v.    Johnson,    15    Jur.  714;  ^  Re  Alsbury,  45  Ch.  Div.  237. 

Bates    V.    Mackinley,    31    Beav.  280;  «  Re  Warren's   Estate  (Surr.  Ct  ), 

Murray  w.  Glasse,  17  Jur.  816;  Cum-  33  N.  Y.  St.  Rep.  584;  s.  c.    11   N.   Y. 

ing  t?.   Boswel),   2    Jur.   (n.  s.)  1005;  Supp.  787. 
Wright  V.  Tucket,  1  Johns.  &.  H.  266. 
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inga  were  made  by  the  bank  before  or  after  the  testator's  death, 
adopting  in  this  respect  the  Massachusetts  rule. 

§  2200.  Under  Massachusetts  Rule  Dividends  Accruing  Dur- 
ing the  Life  of  tlie  Life-Tenant,  but  not  Declared  until  After 
Ills  Death,  Pass  to  Remainder-Man.  —  Contrary  to  the  rule  in 
Pennsylvania,  under  the  Massachusetts  rule,  dividends  on  cor- 
perate  stocks  belonging  to  an  estate,  which  are  declared  after  the 
death  of  the  lite-tenant,  pass  to  the  remainder-man  as  a  part  of 
the  corpus  of  the  estate,  although  in  point  of  fact  they  represent 
profits  which  accrued  prior  to  his  death. ^  Tliis  is  exactly  con- 
trary to  the  Pennsylvania  holdings,  already  referred  to,^  and 
proceeds  chiefly  upon  the  difficulty  of  making  an  apportionment 
of  dividends  in  such  a  case.  *«  It  would  be  impracticable,"  says 
Clark,  J.,  *'  in  many  cases,  and  perhaps  impossible  in  some 
cases,  to  determine  the  amount  of  net  earnings  at  a  given  time, 
with  any  degree  of  accuracy;  and  hence  the  earnings  and  ac- 
quisitions are  treated  as  mere  incidentals  to  the  capital  stock, 
and  undistinguishable  and  inseparable  from  it,  until  set  apart  by 
the  declaration  of  a  dividend,  when  they  became  dividend  as 
distinguishable  from  capital."  ^ 

§  2201.  Ordinary  Cash  Dividends  Go  to  Life-Tenant. — Keep- 
ing in  mind  the  foregoing  principles, -there  is  a  strong  presump- 
tion that  cash  dividends,  declared  while  the  corporation  is  a  going 
concern,  are  dividends  of  profits  or  earnings  merely;  for  a  cor- 
poration has  no  power  to  declare  a  dividend  of  its  capital 
except  in  liquidation,  or  to  reduce  its  capital  where  it  is  author- 
ized to  do  so  by  its  governing  statute.  There  is  no  difficulty 
in  holding,  then,  that  an  ordinary  cash  dividend  of  a  going  cor- 
poration, goes  to  the  life-tenant,  and  not  to  the  remainder-man, 
if  he  is  the  beneficial  holder  of  the  stock  at  the  time  when  it  is 
declared.*  In  so  holding,  the  Supreme  Judicial  Court  of  Maine, 
speaking  through  Mr.  Justice  Peters,  say:  "The  decided  pre- 
ponderance of  authority  probably  concedes  the  point  that  divi- 

'  Quinn  v.  Madigau,  65  N.  H.  8;  s,  in  New  York.     Re  Warren's    Estate 

c.  17  Atl.  Rep.  976.  (Surr.  Ct.),  33 N.  Y.  St.  Rep.  584;  s.  c. 

2  Ante,  §  2194.  11  N.  Y.  Supp.  787. 

3  Ibid.   This  seems  to  be  the  rule  *  Ante,  §  2172. 
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deiids  of  stock  go  to  the  capital,  under  all  ordinary  circumstaDces. 
But  ^ve  are  well  convinced  that  the  general  rule,  deducible  from 
the  latest  and  wisest  decisions,  declares  all  money  dividends  to 
be  profits  and  income,  belonging  to  the  tenant  for  life,  including 
not  only  the  usual  annual  dividend,  but  all  extra  dividends  or 
bonuses  payable  in  cash  from  the  earnings  of  the  company. 
We  are  satisfied  that  this  can  be  the  only  safe,  sound,  just  and 
practicable  rule,  andthat  any  attempt  to  engraft  refined  and  nice 
distinctions  upon  such  rule  will  be  productive  of  much  more  evil 
than  any  good  that  can  come  from  it.  And  we  would  entirely 
reject  the  qualification  of  the  rule,  admitted  in  some  instances  by 
some  courts,  that  the  life-tenant  is  not  entitled  to  so  much  of 
the  dividend  as  was  earned  in  the  life-time  of  the  testator.  Too 
much  difficulty  and  uncertainty  would  attend  the  practical  opera- 
tion of  such  a  test-  Nor  do  we  appreciate  any  particular  legal 
or  moral  merit  in  it.  We  think  the  true  rule  to  be  that  when  a 
dividend  upon  its  stock  is  declared  by  a  corporation,  it  belongs 
to  the  person  holding  the  stock  at  the  time  of  the  declaration, 
whether  the  holder  be  a  life-tenant  or  remainder-man,  without 
regard  to  the  source  from  which  or  the  time  during  which  the 
profits  and  earnings  divided  were  acquired  by  the  company."  i 

§  2202.  Illustrations.  —  Thus  di\idends  made  in  cash  by  a  manu- 
facturing corporation,  though  made  out  of  money  received  from  the 
sale  of  patent  rights  and  a  large  amount  of  materials,  have  been  held 
income  and  not  capital. ^  So,  cash  dividends  made  by  a  land  company, 
whose  business  is  the  sale  of  lands  which  are  the  corporate  property, 
have  been  held,  in  the  absence  of  any  facts  necessarily  pointing  to  the 
contrary  conclusion,  to  be  income,  and  not  capital  of  a  trust  fund 
created  by  the  will  of  a  stockholder. ^ 

§  2203.  Dividend  Payable  Out  of  Old  Shares.— And  where  a 
dividend,  declared  to  be  made  out  of  the  earnings  of  the  corporation, 
is  not  made  in  the  form  of  cash,  but  in  old  shares  ol  the  corporation 
itself,  in  which  it  has  invested  the  amount,  it  has  been  held  income  of 
the  shares  previously  held  by  the  stockholders.* 

1  Richardson  v.  Ricliardson,  75  Me.  ^  Balch  v.  Hallett,  4  Gray  (Mass.;, 
570;  s.  c.  46  Am.  Rep.  428.                          202;  Reed  v.  Head,   6   Allen  (Mass.), 

2  Harvard  College  v.  Amory,  9  Pick.      174. 

(Mass.)  44G.  <  Leland  v.  Hayden,  102  Mass.  542. 
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§  2204.  Cash  Dividend  Voted  to  Pay  Invalid  Stock  Div- 
idend.  Where  the  directors  of  a  corporation  vote  a  cash  dividend  for 

the  purpose  of  paying  for  new  stock  to  be  issued  to  its  stockholders, 
the  whole  transaction  constituting  a  stock  dividend,  if  the  issue  of  the 
stock  is  void  because  of  non-compliance  with  the  provisions  of  a  statute, 
the  cash  dividend  will  fall  also,  and  cannot  be  claimed  by  a  person 
entitled  to  the  income  of  certain  shares  of  stock.^ 

§  2205.  Shares  Reduced  in  Consequence  of  Losses  and  Then 
Ke-issued  After  Recovery.  — Where  a  banking  corporation  lawfully 
reduced  the  par  value  of  its  shares,  in  consequence  of  certain  supposed 
losses,  and,  upon  recovery  of  the  sum  supposed  to  have  been  lost, 
issued  additional  stock  to  its  shareholders  to  represent  the  restored 
value, — it  was  held  that  the  new  stock  thus  issued  belonged  to  the 
corpus  of  the  estate  of  a  deceased  shareholder,  and  did  not  go  to  the 
life-tenant.2  -phis  conclusion  would  plainly  have  followed  either  under 
the  Massachusetts  or  the  Pennsylvania  rule. 

§  2206.  What  Dividends  Pass  to  the  Specific  Legatee  of 
Shares. —  Under  the  foregoing  principles,  a  specific  legatee  of 
corporate  shares  is  entitled  to  all  dividends  which  are  declared 
after  the  death  of  the  testator.^  To  this  rule  one  English  case 
adds  the  qualification  that  a  dividend  earned  before  the  death  of 
the  testator  and  which  our/ht  to  have  been  declared  before,  goes 
to  the  corpus  of  his  estate,  and  does  not  follow  the  shares  to  the 
specific  legatee.*  Another  English  case  holds  that  dividends 
2)ayable  after  the  death  of  the  testator  go  to  the  specific  legatee, 
although  the  resolution  declaring  them  may  have  been  passed 
in  the  testator's  life-time. ^  Although  this  case  is  said  by  Sir 
Nathaniel  Lindley^  to  have  turned  on  the  special  wording  of  the 
company's  deed  of  settlement,  yet  it  reaches  the  result  which 
would  be  reached  in  most  American  courts  in  respect  of  ordinary 
dividends.  The  rule,  elsewhere  stated,^  that  the  severance  of 
title  in  respect  of  the  dividend  takes  place  at  the  date  when  it  is 

1  Rand  v.  Hubbell,  115  Mass.  461;  *  Browne  v.  Collins,  supra. 
s.  c.  15  Am  Rep.  121,                                          *  Clive  v.  Clive,  Kay,  600. 

2  Parker  v.  Mason,  8  R.  I.  427.  «  Lind.  Comp.    Law,  5th   ed.,  545, 

3  Jacques  v.  Chambers,  2  Coll.  435;  note  i. 

Wright  V.   Warren,  4    De  Gex  &    S.  '  Ante,  §  2172. 

367;  Browne -y.  Collins,  L.    R.  12  Eq. 
586;  Ibbotson  V.  Elam,  L.  R.  1  Eq.  188. 
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declared  without  reference  to  the  date  when  it  is  made  payable, 
would  take  it  to  the  general  estate  if  it  were  declared  prior  to 
the  death  of  the  testator,  and  to  the  specific  legatee  if  declared 
after  his  death.  Most  of  the  English  cases  conform  to  this 
theory,  and  unite  in  holding  that  dividends  declared  before  the 
death  of  the  testator  belong,  yrima  facie,  to  his  general  estate, 
and  do  not  pass  to  a  specific  legatee,  although  he  may  die  before 
the  date  at  which  they  are  payable.^ 

§  2207.  View  tbat  the  Question  is  to  be  Determined  by 
the  Form,  of  Corporate  Action. —  Another  view  is  that  the 
question  is  to  be  determined  by  the  form  of  the  action  of  the 
corporation, —  the  courts  sometimes  say  intent  and  substance, 
but  they  really  mean /orm.  The  meaning  of  it  is  this:  that 
whatever  the  corporation  chooses  to  call  capital  and  to  treat  as 
capital,  becomes  for  that  reason  capital  as  between  the  life- 
tenant  and  remainder-man,  and  goes  to  the  latter,  although 
derived  from  its  profits;  and  on  the  other  hand,  whatever  it  may 
choose  to  distribute  as  ordinary  dividends  while  it  is  a  going 
concern,  is  to  be  regarded  as  profits,  and  is  to  go  to  the  life  ten- 
ant, although  it  may  in  fact  be  a  dividend  of  its  capital,  and 
although  its  payment  may  in  fact  impair  to  that  extent  its 
permanent  capital.  This,  substantially,  is  the  view  taken  by  the 
Supreme  Judicial  Court  of  Massachusetts.  That  court  have 
reasoned  that,  although  money  in  the  hands  of  the  directors  may 
be  income  to  the  corporation,  yet  it  is  not  income  to  a  stockholder 
until  a  dividend  is  declared.  When,  therefore,  the  company 
invests  such  money  in  buildings  and  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any  other  permanent  improve- 
ments, for  enlarging  or  carrying  on  their  legitimate  business,  it 
never  becomes  income  to  the  shareholder.  The  investment 
becomes  an  accretion  to  the  capital,  and  it  is  equally  so  whether 
they  increase  the  number  of  shares,  or  the  par  value  of  shares, 
or  leave  the  shares  unaltered.  Or  if  the  number  of  shares  is 
increased  for  purposes  merely  speculative,  it  is  an  increase  of 
capital  stock,  and  not  of  income,  and  it  would  be  practically 
unwise  for  courts  to  go  behind  the  action  of  the  company  "ind 

1  De  Gendre  v.   Kent,  L.   E.  4  Eq.      Wright  v.  Tuckett,  1  Johns.  &  H.  266; 
283;  Lock  v.  Venables,  27  Beav.  598;      Clive  v.  Clive,  Kay,  600. 
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attempt  to  ascertain  how  they  came  by  the  funds  out  of  which 
they  declare  either  cash  or  stock  dividends. ^  The  same  court 
has  reiterated  this  view  in  a  later  case,  by  saying  in  substance 
that  whether  the  distribution,  by  a  corporation,  of  its  earnings 
among  its  stockholders,  is  an  apportionment  of  stock,  or  a 
dividend  of  profits,  depends  upon  the  substance  and  intent  of  the 
action  of  the  corporation,  as  shown  by  its  votes.  It  is  also 
repeated  that  "  it  would  be  impracticable  for  the  courts,  in 
determining  the  comparative  rights  of  different  persons  in  a 
particular  share  of  stock,  to  go  behind  the  votes  of  the  corpora- 
tion and  its  directors,  and  investigate  the  accounts  and  affairs 
of  the  corporation,  in  order  to  ascertain  how  the  corporation 
acquired  the  funds  out  of  which  the  dividend  was  declared."  ^ 

§  2208.  Result  of  this  View :  Cash  Dividends,  However 
Large,  Income  ;  Stock  Dividends,  However  Made,  Capital. — 

The  loo-ical  result  of  this  doctrine  is  that  cash  dividends,  how- 
ever  large,  are  income  and  go  to  the  life-tenant;  and  that  stock 
dividends,  however  made,  are  capital  and  go  to  the  remainder- 
man.^ 

§  2209.  Another  Result ;  Undivided  Earnings  Likewise 
Capital. —  Another  result  of  this  view  is  that  undivided  earnings 
of  the  corporation  are  likewise  regarded  as  capital ;  and  hence 
that,  as  between  the  life-tenant  and  remainder-man,  the  interest 
in  such  earnings  represented  by  each  certificate  of  stock  is  an 
interest  in  the  capital,  and  not  an  interest  in  the  income.* 
Moreover,  as  the  corporation  may,  in  the  absence  of  a  restrain- 
ing statute,  treat  its  undivided  earnings  either  as  capital  or 
income,  —  that  is,  turn  them  into  its  property  or  business  or 

1  Minot  V.  Paine,  99  Mass.  101 ;  s.  c.  Mass.  550 ;  Adams  ».  Adams,  139  Mass. 
96  Am.  Dec.  705.  452.     Compare  Heard  v.  Eldredge,  109 

2  Randw.  Hubbell,  115  Mass.  461;  Mass.  260;  s.  c.  12  Am.  Rep.  681; 
s.  c.  15  Am.  Rep.  121,  134.  That  the  Sohier  w.  Burr,  127  Mass.  225;  Hooper 
question  is  to  be  determined  by  votes  w.  Rossiter,  1  McClel.  527;  Barton's 
of  the  corporation,  see  Lelaud  v.  Trust,  L.  R.  5  Eq.  238;  Balch  v.  Hal- 
Hayden,   102    Mass.    550;    xidams    v.  lett,  10  Gray  (Mass.),  403. 

Adams,  139  Mass.  452.  *  Gifford  v.   Thompson,  115  Mass. 

3  Minot  V.  Paine,  99  Mass.  101;  s.c.  480;  Raud  v.  Hubbell,  115  Mass.  461; 
96  Am.  Dec.  705;  Daland  v.  Williams,      s.  c.  15  Am.  Rep.  121,  134. 

101  Mass.  503;  Leland  v.  Hayden,   102 
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distribute  them  in  cash  dividends,^  —  it  follows  that  it  may, 
during  the  eutire  life  of  the  life-tenant  of  its  shares,  turn  its 
earnings  into  capital  and  issue  stock  dividends  to  represent  the 
increase,  which  dividends,  under  the  operation  of  this  rule,  will 
be  reserved  for  the  remainder-man,  leaving  the  life-tenant  to 
starve  and  defeating  the  plain  intent  of  the  testator. 

§  221  O.Continued  :  Stock  Dividends  Capital,  althongh  De- 
rived from  Net  Earnings.  —  It  results  from  this  view  that  when 
the  vote  of  the  corporation  is  to  distribute  to  each  stockholder  a 
certain  number  of  additional  shares  in  the  corporation,  in  pro- 
portion to  the  amount  of  shares  already  held  by  him,  the  shares 
so  distributed  are  received  by  the  stockholder  as  capital,  and  not 
as  income,  although  the  means  of  making  the  dividend  are 
derived  from  the  net  earnings  of  the  corporation;  and  hence,  if 
such  new  shares  go  to  the  trustee  in  such  a  trust  as  we  are  con- 
sidering, he  must  hold  them  for  the  remainder-man. ^  If,  there- 
fore, a  joint-stock  association  increases  its  capital  stock,  to 
represent  profits  actually  invested  in  extending  its  business  and 
increasing  the  value  of  its  plant,  and  apportions  the  new  shares 
pro  rata  among  its  existing  shareholders,  the  new  shares  become 
capital  and  not  income,  for  the  purposes  of  such  a  trust  as  those 
under  consideration.^ 

§  2211.  View  of  the  Supreme  Court  of  the  United  States.  — 

The  Supreme  Court  of  the  United  States  has  thrown  the 
weight  of  its  great  authority  in  favor  of  the  Massachusetts  doc- 
trine, in  a  recent  opinion  pronounced  by  Mr.  Justice  Gray, 
without  any  dissent.  The  court  hold  that  stock  dividends  are  a 
part  of  the  corpus  of  such  a  trust  estate  as  that  under  consider- 

1  Band  ?;.  Hubbell,  supra.  618;    Greene    v.    Smith.  (R.    I.),    19 

2  Gibbons  v.  Mahon,  136  U.  vS.  549;  Atl.  Rep.  1081;  Brown's  Petition,  U 
8.  c.  10  Sup.  Ct.  Rep.  1057;  Minot  v.  R.  I.  371;  s.  c.  51  Am.  Rep.  397; 
Paine,  99  Mass.  101;  s.  c.  96  Am.  Dec.  Richardson  v.  Richardson,  75  Me.  570, 
705;  Rand  v.  Hubbell,  115  Mass.  461;  574;  s.  c.  46  Am.  Rep.  428;  Barton's. 
«,  c.  15  Am.  Rep.  121,  135;  Atkins  v.  Trust,  L.  R.  5  Eq.  238,  243;  Sproulev. 
Albree,  12  Allen  (Mass.),  359;  Daland  Bouch,  29  Ch.  Div.  635;  Bouch  v. 
C.Williams,  101  Mass.  571;  Lelaud  v.  Sproale,  12  App.  Cas.  385.  Compare 
Hayden,  102  Mass.  542;  GifEord  ».  Re  Keniochan,  104  N.  Y.  618. 
Thompson,  115  Mass.  478;  Brinley  t;.  "  Spooner  i-.  Phillips,  62  Conn.  62; 
Grou,   50  Conn.  60 ;  s.  c.  47  Am.  Rep.  s.  c.  24  Atl.  Rep.  524. 
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atiou,  without  reference  to  the  question  whether  they  accrue 
from  earnings  or  accumulations  made  before  or  after  the  death 
of  the  testator.  The  following  extract  from  the  opinion  will 
show  the  principles  upon  which  the  court  proceed:  *' The  dis- 
tinction between  the  title  of  a  corporation,  and  the  interest  of 
its  members  or  stockholders,  in  the  property  of  the  corporation, 
is  familiar  and  well  settled.  The  ownership  of  that  property 
is  in  the  corporation,  and  not  in  the  holders  of  shares  of  its 
stock.  The  interest  of  each  stockholder  consists  in  the  right 
to  a  proportionate  part  of  the  profits  whenever  dividends  are 
declared  by  the  corporation,  during  its  existence  under  its 
charter,  and  to  a  like  proportion  of  the  property  remaining, 
upon  the  termination  or  dissolution  of  the  corporation  after  pay- 
ment of  its  debts. ^  Money  earned  by  the  corporation  remains 
the  property  of  the  corporation,  and  does  not  become  the  prop- 
erty of  the  stockholders,  unless  and  until  it  is  distributed  among 
them  by  the  corporation.  The  corporation  may  treat  it  and 
deal  with  it  either  as  profits  of  its  business,  or  as  an  addition  to 
its  capital.  Acting  in  good  faith  and  for  the  best  interests  of  all 
concerned,  the  corporation  may  distribute  its  earnings  at  once 
to  the  stockholders  as  income  ;  or  it  may  reserve  part  of  the 
earnings  of  a  prosperous  year  to  make  up  for  a  possible  lack  of 
profits  in  future  years;  or  it  may  retain  portions  of  its  earnings 
and  allow  them  to  accumulate,  and  then  invest  them  in  its  own 
works  and  plant,  so  as  to  secure  and  increase  the  permanent 
value  of  its  property.  Which  of  these  courses  shall  be  pursued 
is  to  be  determined  by  the  directors,  with  due  regard  to  the  con- 
dition of  the  company's  property  and  affairs  as  a  whole;  and, 
unless  in  case  of  fraud  or  bad  faith  on  their  part,  their  discre- 
tion in  this  respect  cannot  be  controlled  by  the  courts,  even  at 
the  suit  of  owners  of  preferred  stock,  entitled  by  express  agree- 
ment with  the  corporation  to  dividends  at  a  certain  yearly  rate, 
in  preference  to  the  payment  of  any  dividend  on  the  common 
stock,  but  dependent  on  the  profits  of  each  particular  year,  as 
declared  by  the  board  of  directors.^     Reserved  and  accumulated 

1  Citing  Van  Allen  «.  Assessors,  3  S.  129,  136;  New  Orleans  v.  Houston, 

Wall.    (U.   S.)    673,     684;   Delaware  119  U.  S.  265,  277. 
Railroad  Tax,  18  Wall.    (U.   S.)  206,  2  Citing  New  York  &c.  Railroad  v. 

230;  Tennessee  t?.  Whitworth,  117  U.  Nickals,  119  U.  S.  296,  304,  307. 
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earnings,  so  long  as  they  are  held  and  invested  by  the  corpora- 
tion, being  part  of  its  corporate  property,  it  follows  that  the 
interest  therein,  represented  by  each  share,  is  capital,  and  not 
income,  of  that  share,  as  between  the  tenant  for  life  and  the  re- 
mainder-man, legal  or  equitable,  thereof.  Whether  the  gains 
and  profits  of  a  corporation  should  be  so  invested  and  appor- 
tioned as  to  increase  the  value  of  each  share  of  stock,  for  the 
benefit  of  all  persons  interested  in  it,  either  for  a  term  of  life  or 
of  years,  or  by  way  of  remainder  in  fee,  or  should  be  distributed 
and  paid  out  as  income,  to  the  tenant  for  life  or  for  years,  ex- 
cluding the  remainder-man  from  any  participation  therein,  is  a 
question  to  be  determined  by  the  action  of  the  corporation  itself, 
at  such  times  and  in  such  manner  as  the  fair  and  honest  admin- 
istration of  its  whole  property  and  business  may  require  or  per- 
mit, and  by  a  rule  applicable  to  all  holders  of  like  shares  of  its 
stock;  and  cannot,  without  producing  great  embarrassment  and 
inconvenience,  be  left  open  to  be  tried  and  determined  by  the 
courts,  as  often  as  it  may  be  litigated  between  persons  claiming 
successive  interests  under  a  trust  created  by  the  will  of  a  single 
shareholder,  and  by  a  distinct  and  separate  investigation,  through 
a  master  in  chancery  or  otherwise,  of  the  affairs  and  accounts  of 
the  corporation,  as  of  the  d:ites  when  the  provisions  of  the  will 
of  that  shareholder  take  effect,  and  with  regard  to  his  shares 
only.  In  ascertaining  the  rights  of  such  persons,  the  intention 
of  the  testator,  so  far  as  manifested  by  him,  must  of  course 
control  ;  but  when  he  has  given  no  special  direction  upon  the 
question  as  to  what  shall  be  considered  principal  and  what  in- 
come, he  must  be  presumed  to  have  had  in  view  the  lawful  power 
of  the  corporation  over  the  use  and  apportionment  of  its  earn- 
incrs,  and  to  have  intended  that  the  determination  of  that  ques- 
tion should  depend  upon  the  regular  action  of  the  corporation 
with  regard  to  all  its  shares.  Therefore,  when  a  distribution  of 
earnings  is  made  by  a  corporation  among  its  stockholders,  the 
question  whether  such  distribution  is  an  apportionment  of  addi- 
tional stock  representing  capital,  or  a  division  of  profits  and  in- 
come, depends  upon  the  substance  and  intent  of  the  action  of 
the  corporation,  as  manifested  by  its  vote  or  resolution ;  and 
ordinarily  a  dividend  declared  in  stock  is  to  be  deemed  capital, 
and  a  dividend  in  money  is  to  be  deemed  income,  of  each  share. 
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A  stock  dividend  really  takes  nothing  from  the  property  of  the 
corporation,  and  adds  nothing  to  the  interests  of  the  sharehold- 
ers. Its  property  is  not  diminished,  and  their  interests  are  not 
increased.  After  such  a  dividend,  as  before,  the  corporation 
has  the  title  in  all  the  corporate  property ;  the  aggregate  inter- 
ests therein  of  all  the  shareholders  are  represented  by  the  whole 
number  of  shares;  and  the  proportional  interest  of  each  share- 
holder remains  the  same.  The  only  change  is  in  the  evidence 
which  represents  that  interest,  —  the  new  shares  and  the  original 
shares  together  representing  the  same  proportional  interest  that 
the  original  shares  represented  before  the  issue  of  new  ones."  ^ 

§  2212.  English  Expressions  of  the  Same  View.  — This  is  in 
conformity  with  frequent  expressions  of  doctrine  in  England. 
Thus,  it  was  said  by  Vice-Chancellor  Shadwell:  "The  question 
must  be  determined  by  the  mode  in  which  the  company  have 
dealt  with  their  profits."  2  Again,  it  was  said  by  Vice-Chan- 
cellor Sir  W.  Page  Wood,  afterwards  Lord  Hatherley :  "  As  long 
as  the  company  have  the  profit  of  the  half  year  in  their  hands, 
it  is  for  them  to  say  what  they  will  do  with  it,  subject,  of  course, 
to  the  rules  and  regulations  of  the  company."  And  again: 
"  The  dividend  to  which  a  tenant  for  life  is  entitled  is  the  divi- 
dend which  the  company  chooses  to  declare."  And  again: 
«'  Where  the  company,  by  a  majority  of  their  votes,  have  said 
that  they  will  not  divide  its  money,  but  turn  it  all  into  capital, 
capital  it  must  be  from  that  time."  ^ 

1  Gibbons  v.  Mahon,  136  U.  S.  549,  to  be  income,  with  (2)  Straker  v.  Wil . 
557-60;  aflarming  s.  c.  4  Mackey  (D.  son,  6  Ch.  603;  Barton's  Trust,  5  Eq. 
C),  130.  238;  Warde  v.   Combe,  7    Sim.    634; 

2  Price  V.  Anderson,  15  Sim.  473,  Witts  v.  Steer,  13  Ves.  363;  Paris  v. 
477^  Paris,     10    Ves.     185;       Brander     v. 

3  Re  Barton's  Trust,  L.E.  5  Eq.  238,  Brander,  4  Ves.  800,  in  whicli  the 
243,  245.  The  question  has  given  rise  payments  were  held  to  be  capital. 
CO  great  perplexity  in  the  English  See  also  Cuming  v.  Bos  well,  2  Jur. 
equity  courts.  Sir  N.  Lindley  throws  (n.  s.)  1005,  where  the  House  of 
many  of  the  cases  into  contrast  in  a  Lords  held  that,  upon  the  true  con- 
note, thus:  "Compare  (1)  Hopkins'  struction  of  a  Scotch  deed,  bonuses 
Trust,  18  Eq.  696 ;  Plumbe  v.  Neild,  6  belonged  to  an  infant's  estate,  and  not 
Jur.  (N.  s.)  529;  Price  v.  Anderson,  15  to  the  person  who,  on  his  death  under 
Sim.  473;  Preston  u.  Melville,  16  2b.  twenty-one,  became  entitled  to  the 
163,  and  Barclay  v.  Wainright,  14  Ves.  stocks  which  yielded  them."  Lind. 
66,  in  which  the  payments  were  held  Comp.,  5th  ed.  545. 
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§  2213.  Profits  Turned  into  Capital  and  afterwards  Di- 
vided. —  Two  decisions  of  the  House  ot  Lords  sanction  the  view 
that  if  a  company  has  no  power  to  increase  its  capital,  but 
accumulates  profits,  which  it  uses  as  capital,  but  which  it  after- 
wards divides  among  its  shareholders,  such  divided  profits  are 
capital,  and  do  not  go  to  the  life-tenant  of  the  shares,  but  are 
held  for  the  remainder-man.^ 

§  2214.  Premiums  Accruing  from  the  Sale  of  New 
Shares. — In  like  manner  it  has  been  held  in  Massachusetts  that 
when  a  corporation  votes  to  increase  its  capital  stock,  and  to  allow 
the  holders  of  the  old  shares  to  subscribe  for  the  new  ones  pro 
rata,  and  that  any  new  shares  not  so  taken  shall  be  sold  by  the 
directors,  and  the  premiums  realized  by  the  sale  paid  over  to  the 
parties  entitled  to  the  right  of  subscribing  for  the  shares,  —  the 
sum  received  by  the  directors  upon  such  sale  is  capital  to  the 
stockholder.^  So,  under  the  Pennsylvania  rule,  the  profits 
accruing  from  a  sale  of  shares  of  increased  stock  taken  by 
trustees  holding  old  stock,  which  gave  them  a  right  to  take  it, 
is  capital,  and  not  income,  as  between  life-tenant  and  remainder- 
man.^ 

§  2215.  Profits  Arising  from  Options  to  take  Xew  Shares.  — 

And  in  Pennsylvania,  where  a  different  theory  prevails,*  it  is 
held  that,  if  the  corporation  increases  its  capital  stock,  and 
allows  each  shareholder  the  option  of  taking  at  par  as  many  new 
shares  as  he  held  of  the  old,  and  the  trustees  under  a  will 
bequeathing  the  income,  profit  and  products  of  certain  stock  in 
the  company  to  a  person  for  life  with  remainder  over,  sell  a 
part  of  their  option  to  take  new  shares  and  with  the  proceeds  of 
such  sale  buy  some  of  the  new  shares,  these  shares  will  be  cap- 
ital, and  will  go  to  the  remainder-man.  The  view  upon  which 
this  opinion  proceeds  is  that  the  option  to  take  new  shares  is  not 

1  Irving  V.  Houstoun,  4  Paton  Sc.  ^  Smith's  Estate,  140  Pa.  St.  344; 
App.  521;  Bouch  V.  Sproule,  12  Ap.  s.  c.  48  Phil.  Leg.  Int.  176;  22  Pitts. 
Cas.  385;  reversing  s.  c  29  Ch.  Div.  L.  J.  (x.  s.)  81;  27  W.  N.  C.  420;  21 
635.  Atl.  Eep.  488.     See  this  case  set   out 

2  Adkins     v.     Albree,      12      Allen  in  full,  ante,  §  2197. 
(Mass.),  359.  ■*  Ante,  §  2196. 
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a  profit. 1  This  ruling  seems  hardly  consistent  with  that  in  a 
previous  case  in  the  same  court,  where  the  facts  were,  that  a 
teMatrix  by  her  will  created  a  trust  of  the  character  of  which  we 
are  speaking,  and,  after  her  death,  two  corporations  in  which 
she  owned  stock  constituting  a  part  of  the  trust  estate,  resolved 
to  increase  their  capital  by  an  issue  of  new  stock  to  be  sub- 
scribed and  paid  for  by  the  existing  stockholders.  The  trustees 
sold  the  right  to  subscribe  for  the  stock  in  one  company,  and 
subscribed  and  paid  with  their  own  money  for  stock  in  another 
company.  They  sold  the  stock  thus  subscribed  for  at  a  pre- 
mium, and  credited  the  trust  fund  with  the  profits  which  they 
had  realized  in  both  cases.  It  was  held  that  these  profits 
belonged  to  the  income^  and  not  the  capital  of  the  trust.^ 

§  2216.  Fiirtlier  Illustration  of  tlie  Massachusetts  Rule.  — 

Where,  at  the  time  of  the  creation  of  new  shares  to  be  distributed 
among  the  old  stockholders,  a  dividend  is  declared  in  cash  to  the  same 
amount,  the  thing  received  by  each  stockholder,  whether  in  stock  or  in 
cash,  is  to  be  deemed  capital,  and  not  income,  if  such  appears  upon 
the  face  of  the  whole  action  of  the  corporation  to  be  the  real  character 
of  the  transaction.  Thus,  if  a  corporation  votes  to  create  new  shares 
and  at  the  same  time  declares  a  dividend  payable  in  cash  to  the  stock- 
holders, and  authorizes  its  treasurer  to  receive  this  dividend  in  pay- 
ment for  such  shares,  and  to  issue  certificates  of  stock  in  return,  the 
dividend  is,  as  between  the  owners  of  successive  interests  in  the  shares, 
capital  and  not  income,  although  the  corporation  is  not  allowed  by  the 
law  of  the  State  in  which  it  is  estabhshed  to  make  stock  dividends. ^ 

§  2217.  Furtlier  Illustration.  —  And  so,  where  a  corporation 
voted  to  create  new  shares,  to  be  issued  and  disposed  of  as  the 
directors  should  deem  proper,  and  the  directors  voted  to  offer  to  each 
stockholder  the  right  to  take  at  par  twenty  per  cent,  of  a  new  share  for 
each  old  share  held  by  him,  and  that  if  any  one  should  not  avail  him- 
self of  his  right,  it  should  be  at  the  disposal  of  the  directors,  and  the 
directors,  on  the  same  day,  declared  a  dividend  of  twenty  per  cent,  in 
cash,  derivable  from  the  shares  which  the  stockholders  should  respect- 

1  Moss's  Appeal,  83  Pa.  St.  264;  McLarens.  Stanton,  3  De  J.  F.  &  A. 
s.  c.  24  Am.  Eep.  164.  202.     Compare  Wiltbank  v.  Insurance 

2  Wiltbank'8    Appeal,    64    Pa.    St.      Co.,  7  Phil.  (Pa.)  327. 

256;   s.  c.  3  Am.  Kep.  585.     See  also  ^  Daland    v.    Williams,  101   Mass. 

Plumbe  V.  Neild,   G   Jur.    (x.  s.)  529;      571. 
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ively  pay  for  the  new  shares  taken  by  them  under  the  preceding  vote,  — 
it  was  held  that  a  trustee  holding  stock  in  the  corporation,  whether  he 
received  the  amount  of  his  dividend  in  stock,  or  suffered  the  stock  to 
which  he  was  entitled  to  be  sold  by  the  directors  and  received  the  divi- 
dend in  cash,  took  it,  in  either  alternative,  as  capital,  and  not  as 
income.^ 

§  2218.  Further  Illustration.  —  A  corporation  voted  to  increase 
the  number  of  shares  of  its  capital  stock,  so  as  to  allow  each  share- 
holder to  increase  the  number  of  shares  held  by  him  by  one-half,  and 
commanded  the  directors  to  do  whatever  was  required  by  law  for  that 
purpose.  The  directors  passed  a  vote  on  the  same  day,  by  which  they 
declared  that  a  dividend  in  cash  should  be  payable  to  each  stockholder 
at  the  time  within  which  he  was  allowed,  by  the  vote  of  the  corpora- 
tion, to  take  his  new  shares,  and  providing  that  the  dividend  should  be 
applied  by  him  in  payment  for  those  shares,  and  directed  the  treasurer 
to  issue  such  shares  to  old  stockholders  only.  Each  stockholder  re- 
ceived a  check  for  the  amount  of  his  dividend,  and  immediately 
exchanged  the  check  for  a  certificate  of  the  shares  apportioned  to  the 
stock  held  by  him.  The  checks  were  then  destroyed,  and  were  not 
presented  at  the  bank.  Here,  pursuant  to  the  line  of  authority  previ- 
ously stated,  the  court  held  that  the  stock  issued  in  compliance  with 
the  above  votes,  constituted  a  stock  dividend;  and  that,  in  case  of 
shares  of  old  stock  held  by  a  trustee,  the  new  shares  must  be  considered 
an  addition  to  the  capital  of  the  trust  fund,  and  not  as  income.'^  But 
later  the  same  court  has  held  that  a  dividend  representing  earnings  or 
profits  is,  as  between  a  life-tenant  and  remainder- man,  income  and  not 
capital,  although  permanent  improvements  have  been  previously  made 
to  an  equal  amount,  and  the  dividend  is  exactly  sufficient  to  pay  for 
a  voted  increase  in  the  capital  stock,  for  which  the  stockholders  are 
entitled  to  subscribe  in  proportion  to  the  number  of  their  shares. -"^ 

§  2219.  Increase  in  Value  of  Shares  is  Capital. —  It  fol- 
lows that  the  enhanced  price  for  which  stocks  may  sell  by  reason 
of  dividends  earned  but  not  declared,  inures,  under  the  modern 
rule,  to  the  benefit  of  the  remainder-man.^  So,  where  the  cor- 
poration, upon  increasing  its  capital  stock,  issues  new  shares  in 

1  Lelandu.  Hayden,  102  Mass.  542;  s.c.  8  Rail.  &  Corp.  L.  J.  246;  25  N. 
8.  c.  3  Am.  Rep.  502.  E.  Rep.  21. 

2  Kand  w.  Hubbell,  115  Mass.  4G1;  *  Scolefield  v.  Redfern,  32  L.  J, 
i.  c.  15  Am.  Rep.  121.  (Ch.)  627;  s.  c.  2  Dr.  &  Sm.  182. 


'  Davis  V.  Jackson,  152  Mass.  58; 
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exchange  for  its  old  ones, —  these  new  shares  are  not  regarded 
as  income,  but  go  to  the  remainder-man. ^  The  life-tenant  in 
such  a  case  is  not  entitled  to  so  much  as  represents  the  surplus 
earnings  between  the  death  of  the  testator  and  the  offer  of  the 
new  stock,  but  only  to  the  dividends  so  long  as  they  are  duly 
declared. 

§  2220.  Cash  Dividend  Declared  Out  of  Capital  Goes  to 
Kemainder-man. —  But  this  rule  is,  by  reason  of  the  principle 
on  which  it  rests,  limited  to  dividends  of  profits  or  earnino-s 
merely.  It  is  entirely  consistent  with  the  governing  principle  to 
hold  that  if  a  cash  dividend  is  declared  from  a  sale  of  i/ie  fran- 
chises and  permanent  property  of  the  corporation,  it  will  be 
regarded  as  capital  and  will  go  to  the  remainder-man,  notwith- 
standing the  form  in  which  it  was  declared. ^  An  inaccurate  and 
partial  application  of  the  same  principle,  and  one  in  accordance 
with  the  Massachusetts  theory,  already  considered,  of  consid- 
ering the  form  of  the  dividend  merely,  has  resulted  in  the  holding 
that,  when  a  corporation  dissolves  and  winds  up  its  affairs,  and 
makes  to  its  stockholders  a  dividend  in  cash,  arising  from  all  its 
assets,  consisting  in  part  of  undivided  earnings,  the  entire  amount 
divided  will  be  capital  and  not  income. ^  Here,  the  governing 
principle  to  which  the  author  appeals  would  require  so  much  of 
the  dividend  as  consisted  of  undivided  earnings,  to  go  to  the 
life-tenant.* 

§  2221.  Dividend  from  Expropriation  of  Real  Estate  of 
Corporation.  —  It  has  been  ruled  that  where  the  property  of  a 
corporation  consists  wholly  of  real  estate  and  a  part  of  it  is 
taken  under  the  right  of  eminent  domain,  and  the  compensation 
paid  to  the  corporation  therefor  is  by  it  distributed  as  a  cash 
dividend  to  its  shareholders,  such  a  dividend  belongs  to  the 
capital,  and  not  to  the  income  of   a  trust  fund  invested  in  the 

1  Greenes.  Smith,  17  R.  I.  28.  " i  stock  dividends  arising  from  the 

2  Moss's  Appeal,  83  Pa.  St.  264;  s.  sale  of  a  part  of  the  assets  of  a  corpo- 
c.  24  Am.  Kep.  164 ;  Vinton's  Appeal,  ration,  being  capital,  and  not  income, 
99  Pa.  St.  434;  s.  c.  44  Am.  Eep.  116.  belong  to  the  remainder-man,  and  not 

3  GifEord  v.  Thompson,  115  Mass.  to  the  life-tenant.  Re  Curtis  (Surr. 
*7S-  Ct.),  29  N.  Y.  State  Rep.  217. 
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shares.^  This  decision  is  a  flat  denial  of  the  doctrine  laid  down 
by  the  same  court,  in  an  opinion  written  by  the  same  judge, ^  in 
the  leading  case  on  the  subject,  where  the  court  said  :*' The 
simple  rule  is  to  regard  cash  dividends,  however  large,  as  income; 
and  stock  dividends,  however  made,  as  capital."^  It  also 
illustrates  the  gross  injustice  of  the  Massachusetts  rule.  In  the 
case  under  consideration,  a  wharf  company  had  a  wharf,  dock 
and  warehouse,  from  which  it  derived  an  income.  The  city  of 
Boston  took  a  part  of  this  real  estate  in  laying  out  a  new  street, 
and  paid  it  $185,000  therefor,  of  which  the  company  divided 
$75,000  in  cash  among  its  stockholders,  and  $4,350  of  this  went 
to  a  shareholder  who  was  trustee  in  a  will  creatins:  such  a 
trust  as  we  are  considering.  It  was  held  that  only  the  profit  or 
interest  acccuing  from  re-investment  by  the  trustee  of  the 
dividend  so  received  could  go  to  the  life-tenant.  But  under  the 
ruling  in  the  leading  case  above  quoted  that  "  a  stocis  dividend 
however  made  is  capital,"  if,  instead  of  acquiring  this  $75,000 
from  an  expropriation  of  some  of  its  real  estate,  it  had  accrued 
to  the  company  from  the  earnings  of  the  preceding  six  months, 
and  the  company  had  held  it  in  its  treasury  and  had  elected, 
instead  of  dividing  it,  to  issue  a  stock  dividend  in  respect  of  it, 
this  dividend  would  also  have  been  capital  to  go  to  the  remainder- 
man. This  case  shows  that  the  Massachusetts  court  does  not 
allow  the  question  to  be  determined  by  the  vote  of  the  corpora- 
tion, as  it  professes  to  do,  but  does  go  behind  the  form  in  which 
the  dividend  is  declared,  and  does  inquire  whether  it  was  in  fact 
declared  out  of  earnings  or  out  of  capital.  But  it  seems  to  do 
this  for  the  benefit  of  the  remainder-man  only  —  not  for  the 
protection  of  the  life-tenant. 

§    2222.  The     Massachusetts    Doctrine    Criticised. — The 

Massachusetts  doctrine  seems  to  be  a  rule  of  mere  convenience, 
and  not  a  rule  of  justice.  It  loses  sight  of  the  real  question 
under  consideration,  what  is  capital  of  the  estate  disposed  of  by 
the  will,  and  not  what  is  capital  of  the  corporation;  and  it 
goes  entirely  beyond  tenable  ground  where  it  allows  this  ques- 

1  Heard  v.  Eldredge,  109  Mass.  258;  3  Minot  v.  Paine,  99  Mass.  101;  s.  c. 
s.  c.  12  Am.  Rep.  687,                                    96  Am.  Dec.  705. 

2  Chapman,  C.  J. 
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tion  to  be  determined,  not  by  the  judicial  couits  upon  a  view  of 
the  real  substance  of  the  case,  but  by  a  board  of  directors,  that 
is,  by  a  committee  of  persons  entirely  foreign  to  the  will,  in 
passing  a  resolution  declaring  a  dividend.  A  testator  disposes 
of  his  estate  upon  a  trust  that  the  income  shall  go  to  his  widow, 
and  the  capital  to  his  children.  The  estate  is  invested  in  the 
shares  of  a  railway  company.  The  railway  company,  instead 
of  declaring  cash  dividends,  declares  stock  dividends;  and  thus, 
by  the  mere  will  of  its  board  of  directors  exerted  to  serve  the 
interest  of  the  corporation  which  they  represent,  and  having  no 
reference  whatever  to  the  carrying  out  of  the  trust  of  the  will 
of  the  decedent,  both  the  corpus  and  its  income  are  saved  for 
the  children,  while  the  widow  is  allowed  to  starve.  It  has  been 
also  pointed  out  that  the  Massachusetts  court  have  found  it  im- 
possible to  carry  out  the  rule  which  they  first  declared,  which 
left  the  matter  to  be  determined  by  the  substance  and  intent  of 
corporate  action.  They  have  been  obliged  to  hold  that  a  cash 
dividend  made  from  the  expropriation  of  a  portion  of  the  com- 
pany's property  is  capital  and  must  go  to  the  remainder-man, 
although  the  dividend  was  declared  while  the  company  was  a 
going  concern,  —  thus  making  the  question  depend  on  the  source 
from  whence  the  dividend  was  derived  ;  ^  but  they  have  steadily 
refused  to  apply  the  same  principle  where  the  dividend  consisted 
of  new  shares  which  merely  represented  income  earned  but  not 
divided  in  cash.^ 

§  2223.  Rule  Under  Georgia  Code. —  The  code  of  Georgia  en- 
acts that  ' '  the  natural  increase  of  the  property  belongs  to  the  tenant 
for  life.  Any  extraordinary  accumulation  of  the  corpus,  such  as  an 
issue  of  new  stock  upon  the  share  of  an  incorporated  or  joint-stock 
companj^,  attaches  to  the  corpus  and  goes  with  it  to  the  remainder- 
man." 3  The  application  of  this  statute  to  the  provisions  of  a  will 
illustrates  in  an  apt  degree  the  inconvenience  of  the  legislature  attempt- 
ing to  interpret  wills  by  the  enactment  of  a  statute.  It  was  held  that 
dividends  of  the  capital  stock  of  a  railway  company  amounting  in  one 
case  to  $40.00  per  share  and  in  another  to  $32.00  per  share,  went  to 
the  fife-tenant  and  not  to  the  remainder-man.     Such  dividends  were 

1  Ante,  §  2221.  ^  Code   of  Georgia,  ed.  of  1873,   § 

2  Ante,  §  2216,  et  seq.  2256. 
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the  "natural  increase,"  and  not  "the  extraordinary  accumulation  of 
the  corpus,"  within  the  meaning  of  the  above  statute.^ 


Article  VI.     Remedies  to  Compel  Payment  of  Declabed  Dividends. 

Section  Section 

2227.  Stockholder  cannot  sue   for    a      2231.  Parties  to    actions    to    enforce 
dividend  until  declared.  payment  of  dividends. 

2232.  Demand. 


2228.  But    may    when    dividend    has 
been  declared. 


2233.  Pending  an  action  for  a  conver- 
sion of  the  shares. 

2229.  Limitation  of  such  actions.  2234.  When    stockholder    of     lessee 

2230.  Kemedy    In    equity  to    recover  corporation    cannot    sue    for 

dividend.  dividend. 

§  2227.  Stockliolder  Cannot  Sue  for  a  Dividend  until  De- 
clared. —  From  what  has  preceded,^  it  follows  that,  except  in 
the  case  of  preferential  or  guaranteed  stock, ^  a  stockholder  can 
not  sue  the  corporation  for  his  share  of  accumulated  profits 
until  a  dividend  has  been  declared  —  a  matter  within  the  discre- 
tion of  the  directors,  and  which  the  courts  will  not  in  general 
control.* 

§  2228.  But  May  when  Dividend  has  been  Declared.  —  But 

when  a  dividend  has  been  declared  it  becomes  a  debt  due  from 
the  corporation^  to  each  stockholder  in  proportion  to  the  num- 
ber of  his  shares,  and  he  may  sue  and  recover  the  same  at  law.^ 
The  resolution  declurino:  the  dividend  is  a  written  admission  on 
the  part  of  the  corporation  of  an  indebtedness  to  each  particular 
stockholder,  payable  in  the  legal  currency  of  the  country,  unless 
otherwise  specified  in  the  resolution.^  It  follows  that  it  will  bo 
no  defense  to  such  an  action  to  show  that  the  earnings  of  the  cor- 
poration were  received  in  property  other  than  legal  currency.^ 
Nor  can  the  corporation  set  up  as  a  defense  to  such  an  action  that 

1  Miller  u.  Guerrard,  67  Ga.  284;  s.  ^  Keppelv.  Petersburg R.  Co.,  Chase 
c.  44  Am.  Rep.  720.                                       Dec.  (U.  S)  167;  Beers  v.  Bridgeport 

2  Ante,  §  2127.  Spring  Co.,  42  Conn.  17. 

3  Post,  §  2289,  etseq.  '  Scott    v.  Central  &c.  R.  Co.,  52 
<  Beveridgeu.New  YorkEl.  R.  Co.,      Barb.  (N.  Y.)  45;  Ehle  y.  Chittenaugo 

112  N.  Y.  1;  s.  c.  19  N.  E.  Rep.  480.  Bank,  24  N.  Y.  548. 

^  Wheeler  v.   Northwestern  Sleigh  ^  Ibid. 

Co.,  39  Fed.  Rep.  347. 
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it  has  been  compelled  to  part  with  its  surplus  funds  in  the  pay- 
ment of  an  illegal  tax  under  duress  of  a  threatened  levy.^ 

§  2229.  liimitation  of  Such  Actions. — Dividends  declared 
on  the  capital  stock  of  a  corporation  and  payable  on  demand  are 
not  subject  to  the  running  of  prescription  or  limitation  until 
there  has  been  a  demand  and  refusalJ^  The  reason  is  that,  though 
the  declaration  of  a  dividend  creates  a  debt  of  the  corporation  in 
favor  of  the  stockholder,  it  is  a  debt  payable  only  on  demand^ 
and  has  been  compared  to  the  obligation  of  a  bank  to  its 
depositors,^  Other  cases  rest  their  holdings  upon  the  trust  rela- 
tion which  exists  between  the  company  and  its  stockholders, 
which,  in  effect,  amounts  to  the  same  thing;*  for  there  must  be 
an  initial  point  at  which  the  possession  of  the  company  becomes 
one  animo  domini. 

§  2230.   Remedy  in  Equity  to  Recover  Dividend.  —  Where 

a  dividend  has  been  declared,  and  the  corporation  after- 
wards attempts  to  re-appropriate  it  and  refuses  to  pay  it, 
it  has  been  held  that  dissenting  shareholders  may  invoke  the 
aid  of  a  court  of  equity  to  compel  its  payment.  This  holding 
proceeds  on  the  principle,  hereafter  considered,  that  the  direct- 
ors of  the  corporation  are  trustees  in  theory  of  equity  for  the 
benefit  of  all  the  shareholders,  and  that  if  they  act  in  disregard 
of  the  rights  of  a  minority,  equity  will  protect  them.^  In  the 
case  first  cited  the  directors  had  declared  a  dividend  of  seventy 
per  cent,  to  be  credited   to  the  stockholders  pro  rata  and  to 

1  Kimball  v.  Corn  Exchange  Nat.  is  held  that  dividends  being  payable 
Bank,  1  111.  App.  209.  only  on  demand,  interest  can  only  be 

2  Armant  v.  New  Orleans  &c.  K.  Co.,      allowed  from  that  date. 

41  L.  A.  An.  1020;  s.  c.  7  So.  Rep.  35;  ^  Armant i;.  New  Orleans  &c.  R.  Co., 

St.    Romes   v.    Levee    Steam  Cotton  41   La.  An.  1020;  s.  c.  7  So.  Rep.  35. 

Press,  20  La.  An.   381;   Philadelphia  See  also  Brown  v.  Pike,  34   La.  Aji. 

&c.  R.  Co.  V.  Cowell,  28  Pa.  St.  329,  576;  post,  §  2232. 

339;  s.  c.   70  Am.  Dec.    128;  State  v.  *  Bank  of    Louisville    v.  Gray,  84 

Baltimore  &c.  R.  Co.,  6   Gill    (Md.),  Ky.  565:  s.  c.  2  S.  W.  Rep.  168. 

363,  387;  Bank  of  Louisville  u.  Gray,  ^  Beers  v,  Bridgeport  Spring    Co., 

84   Ky.    565;  s.  c.  2  S.  W.  Rep.  168.  42  Conn.  17;  Gordons.  Richmond  &c. 

See  also  Keppel  v.  Petersburg  R.  Co.,  R.  Co.,  81  Va.  621. 
Chase  Dec.  (U.  S.)  167,  213,  where  it 
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be  paid  without  interest  at  such  time  as  should  be  directed  by 
the  board,  and  certain  shareholders  sued  in  equity  to  compel  its 
payment.  It  was  held  that  the  corporation  could  not  withhold 
the  payment  of  the  dividends,  but  must  pay  them  within  a  reason- 
able timt,  and  that  the  stocl^holders  were  entitled  to  the  aid  of 
equity  to  compel  their  payment.  It  was  shown  by  way  of  de- 
fense that  the  directors  had  declared  several  dividends  upon  the 
same  terms,  and  from  profits  actually  received,  amounting  in  the 
whole  to  115  per  cent.,  besides  sundry  dividends  which  were  paid 
to  the  stockholders.  It  was  found  that  the  company  had  no 
more  cash  funds  than  sufficient  to  carry  on  its  ordinary  business 
and  pay  such  dividends  as  it  was  actually  paying,  and  that  the 
115  per  cent,  had  been  invested  in  real  estate  and  improvements 
in  machinery,  and  in  material  required  in  the  business,  that  no 
part  of  it  had  been  lost,  and  that  the  directors  had  acted  in  good 
faith  aiid  according  to  their  best  judgment.  But  the  court  held 
that  these  facts  did  not  constitute  a  sufficient  reason  for  refusing 
the  aid  of  equity  to  certain  stockholders  who  demanded  pay- 
ment of  the  dividends  in  question,  and  that  the  corporation 
should  be  ordered  to  pay  the  same  at  such  time  or  times  as  it 
should  be  found,  on  further  inquiry,  that  they  could  be  paid 
without  serious  injury  to  its  business. ^ 

§  2231.  Parties  to  Actions  to  Enforce  Payment  of  Divi- 
dends.—  Whatever  may  be  the  form  of  the  proceeding  to 
enforce  the  payment  of  a  dividend,  the  corporation  is,  of  course, 
a  necessary  party  defendant,  because,  assuming  that  the  divi- 
dend has  been  properly  declared,  it  is  the  debtor.''^  It  follows 
that  such  an  action  cannot  be  brought  against  its  treasurer.^ 
The  obligation  of  a  corporation  is  to  pay  the  dividend  to  the 
true  owner  of  the  shares  and  to  no  one  else.  Hence,  where  an 
administrator  illegally  disposed  of  stocks  at  private  sale,  and  the 
same  were  by  his  direction  transferred  on  the  books  of  the  com- 
pany, and  it  was  not  known  to  the  heir  who  was  the  holder 
thereof,  the  compaay  was  held  a  necessary  party  defendant  to  a 

1  Beers  v.  Bridgeport  Spring  Co.,  ^  French  v.  Fuller,  23  Pick.  (Mass.) 
42  Conn.  17.                                                      108. 

2  Anlt,  §  2127. 
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hill  filed  to  discover  the  owner  of  the  stock,  and  praying  a  re- 
transfer  of  the  same  and  an  account  of  the  dividends.^  The 
holder  of  the  stocks  is  also  a  necessary  party  defendant  in  such 
a  suit,  and  when  discovered  by  the  answer,  must  be  proceeded 
against  as  holder,  before  any  final  decree  can  be  had  either  as 
to  the  retransfer  or  the  dividends.*^ 

§  2232.  Demand.  -^It  may  be  assumed  that,  unless  there  is 
a  stutute  dispensing  with  a  demand  in  actions  for  the  recovery 
of  money,  a  stockholder  must  prove  a  demand  before  he  can 
maintain  an  action  for  a  dividend.^ 

§  2233.  Pending  an  Action  for  a  Conversion  of  the  Shares. — 

One  who  has  brought  an  action  against  the  corporation  for  the 
conversion  of  his  shares  can  not,  while  such  action  is  pending, 
maintain  an  action  against  the  corporation  for  dividends  on  the 
shares ;  nor  can  his  assignee,  who  stands  in  his  shoes,  maintain 
such  an  action.  The  reason  is  that  the  two  actions  are  incon- 
sistent; the  former  proceeds  on  the  ground  that,  through  the 
tortious  action  of  the  corporation,  he  has  lost  his  title  to  his 
shares,  while  the  latter  proceeds  on  the  ground  that  he  still  has 
title  and  is  hence  entitled  to  dividends.'*  But  he  may  proceed  in 
equity  to  be  restored  to  his  rights  as  a  shareholder  and  to  be 
paid  any  accrued  dividends.^ 

§  2234.  When  Stockholder  of  Lessee  Corporation  Can  Not 
Sue  for  Dividend. —  Two  corporations  agreed  with  one  another 
for  a  lease  of  the  property  of  the  one  to  the  other,  the  lessor 
o-uaranteeing  a  certain  dividend,  and  agreeing  to  make  certain 
quarterly  payments.     It  was  held  that  a  stockholder  of  the  lessee 

1  Southwestern  &C.R.  Co.  u.  Thorn-  Bates  v.  Androscoggin  &c.  R.  Co.,  49 
ason,  40  Ga.  408;  post,%^  2425,2567.  Me.  491;  State  v.   Baltimore  &c.    R. 

2  iftjd.  Co.,  6  Gill  (Md.),  363;  Bank  of  Com- 

3  Scott  ■».  Central  R.  Co.,  52  Barb,  merce  v.  Dalrymple,  16  Md.  17;  Moss' 
(N.  Y.)  45;  ante,  §  2229.  Appeal,  43  Pa.  St.    223;    Soediug    v. 

<  Hughes  V.  Vermont  Copper  Min  Bonner  &c.  Iron    Co.,  35    Mo.   App. 

ing  Co.,  72  N.  Y.  207.    Cases  depend-  349. 
Lag    upon    particular  circumstances:  *  Post,  §  2427. 
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corporation  could  not,  on  behalf  of  himself  and  other  stock- 
holders, maintain  an  action  against  the  lessor  corporation  to 
enforce  the  agreement  and  to  compel  the  payment  of  his  divi- 
dend.^ The  reason  was  that  the  promise  was  made  to  the 
lessee  corporation,  and  not  to  its  stockholders. ^ 

^  Harkness  v.  Manhattan  R.  Co.,  54      promise  to  assume  the  debts  of  a  co- 
N.  Y.  Super.  174.  partnership  was  held  not  a  promise  to 

2  The   court  cited    and   relied  on      any  one  of  its  creditors. 
Wheat  V.  Rice,  97  N.  Y.  296,  where  a 
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CHAPTEE    XXXVI. 

INTEREST-BEARING,   PREFERRED  AND  GUARANTEED  STOCK. 

Article  I.  Interest-Bearing  Stock,  §§  2236-2241. 

II.  Issuing  Preferred  Stock,  §§  2244-2258. 

III.  Rights  op  Preferred  Shareholders,  §§  2262-2286. 

IV.  Remedies  op  Preferred  Shareholders,  §§  2289-2296. 

Article  I.  Interest-Bearing  Stock 


Section 

2236.  Corporation  can  not  contract  to 

pay  interest  on  its  shares. 

2237.  Nor    guarantee    dividends    on 

shares  of  another  company. 

2238.  But    may  guarantee    "  interest 

dividends "    payable    out   of 
profits. 


Section 

2239.  <•  Interest      certificates "       not 

shares. 

2240.  Protection  of  the  corporation  in 

case  of  the  loss  of  such  a  cer- 
tificate. 

2241.  An  illustrative   case  where  the 

contract  to  pay    interest  on 
shares  was  held  void. 


§  2236.  Corporation  can  not  Contract  to  Pay  Interest  on 
Its  Shares. — The  better  view  is  that  a  corporation  can  not 
contract  to  pay  interest  or  dividends  on  the  shares  of  its  capital 
stock  in  the  excess  of  its  earnings,  unless  expressly  authorized 
to  do  8o  by  statute.  1  The  reason  is  that  a  corporation  cannot, 
in  the  absence  of  legislative  sanction,  divide  its  capital  stock 
among  its  shareholders.  A  railroad  company  can  not,  there- 
fore, without  special  legislation,  contract  to  pay  interest  on  stock 
before  the  road  is  completed  or  any  income  received;  and  a 
contract  to  do  so  cannot  be  enforced  against  the  capital  of  the 
company.^ 


1  Pittsburg  &c.  R.  Co.  v.  Allegheny 
County,  63  Pa.  St.  126 ;  Painsville  &c. 
R.  Co.  V.  King,  17  Oh.  St.  534;  Ohio 
College  V.  Rosenthal,  45  Oh.  St.  183; 
s.  c.  12  N.  E.  Rep.  665;  Re  Sharpe 
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post,  §  2244 

-  Painsville    &c.    R.   Co.    v.    King, 
supra . . 
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§  2237.  Nor  Guarantee  Dividends  on  Shares  of  Another 
Company.  —  For  stronger  reasons,  a  corporation  can  not,  in 
the  absence  of  express  legislative  authorization,  guarantee  divi- 
dends on  the  capital  stock  of  another  corporation  at  a  certain 
rate  per  cent,  per  annum,  and  without  reference  to  the  question 
whether  it  should  have  any  profits  out  of  which  to  pay  them  ;  for 
such  a  guaranteed  annual  dividend  is  merely  another  forni  of  a 
contract  to  pay  interest  on  shares  of  another  company.^  Such  a 
guaranty,  it  has  been  held,  can  not  be  enforced,  although  made 
to  induce  subscriptions  to  the  capital  stock  of  the  company,  and 
although  made  partly  in  consideration  of  necessary  services 
tendered  by  the  subscriber  to  the  corporation. ^ 

§  2238.  But  may  Guarantee  "Interest  Dividends"  Pay- 
able out  of  Profits. —  A  railroad  corporation  has  authority  to 
stipulate  that  each  stockholder  shall  be  entitled  to  interest  on 
sums  paid  on  stock  subscriptions  while  its  road  is  in  process  of 
construction,  till  it  is  completed  and  goes  into  operation,  pay- 
able whenever  the  surplus  earnings  shall  enable  it  properly  to 
do  so.  The  reasoning  is  that  such  an  arrangement  for  the  pay- 
ment of  "interest  dividends"  is  equitable  and  just,  and  such 
payment,  made  only  out  of  the  surplus  earnings  not  needed  for 
the  payment  of  the  debts  of  the  corporation  or  for  the  prosecu- 
tion of  its  business,  does  not  interfere  with  the  rights  of  credit- 
ors, nor  contravene  any  principle  of  public  policy.^  What  is 
known  as  "  preferred  "  or  "  guaranteed  "  stock  is  usually  stock  in 
respect  of  which  there  is  a  guaranty  by  the  corporation  that  the 
holder  shall  be  entitled  to  dividends  at  a  certain  per  cent,  per 
annum  in  preference  to  other  stock.  Such  a  guaranty  has  been 
held  to  be  nothing  more  than  a  pledge  of  the  funds  of  the  cor- 
poration which  may  be  legally  applicable  to  the  payment  of 
dividends, —  that  is  a  pledge  of  its  profits^  and  it  merely  creates 
a  preference  in  the  distribution  of  its  profits  among  its  share- 
holders. Hence,  if  it  appear  in  any  case  that  no  profits  have 
been  earned,  the  holders  of  the  preferred  stock  can  not  maintain 

1  Memphis  Grain  &c.  Co.  v.  Mem-  2  jbid. 

phis  &c.  R.   Co.,  85  Tenn.  703;  s.  c.  i  3  Richardson    v,   Vermont  &c.   R. 

Am.  St.  Rep.  798;  5  S.  W,  Rep.  52.  Co.,  U  Vt.  613. 
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actions  against  the  companj'  to  enforce  payment  of  the  guaran- 
teed dividends.^  • 

§2239.  ♦« Interest  Certificates"  not  Shares. — "Interest 
certificates  "  issued  by  a  corporation  to  its  shareholders,  such  as 
those  under  consideration,  are  not  shares  of  the  stocli  of  the 
corporation,  and  do  not  pass  under  the  description  of  shares  in  u 
will.  This  may  be  illustrated  by  a  well  considered  case  where  a 
testator  bequeathed  to  legatees  a  specified  number  of  shares  of 
the  stock  of  a  corporation.  After  the  execution  of  the  will,  and 
before  the  testator's  death,  the  corporation  issued  to  its  stock- 
holders certain  "  interest  certificates,"  stated  to  be  for  moneys 
expended  out  of  its  earnings  in  improvements.  By  their  terms, 
these  certificates  were  made  assignable,  and  payable,  at  the 
option  of  the  company,  out  of  future  earnings,  with  dividends 
thereon,  or  convertible  into  stock.  The  testator  received  and 
retained  these  certificates  on  the  shares  held  by  him,  and  also 
the  dividends  declared  thereon,  and  held  the  certificates  at  the 
time  of  his  death.  It  was  held  that  the  legatees  took  the  specified 
number  of  shares  of  stock  as  they  were  at  the  time  of  the  testa- 
tator's  death,  and  could  claim  no  right  to,  or  interest  in  the 
certificates.  The  reasoning  of  the  court,  in  a  lucid  opinion  by 
Folo-er,  J.,  was  that  these  certificates,  whether  considered  as  div- 
idends or  not,  did  not  become  attached  to  the  shares  of  stock. 
If  dividends  they  belonged  to  the  stockholder  owning  the  shares 
upon  which  they  were  paid  ;  paid,  to  be  sure,  as  something  grow- 
ing out  of  his  stock,  but  instantly,  when  paid,  separable  from  and 
independent  of  it,  as  much  so  as  though  paid  in  money,  and 
appearing  in  his  assets  as  a  deposit  to  his  credit  in  his  bank 
account.  If  not  dividends,  but  an  optional  agreement  to  pay 
the  amount  expressed  or  to  convert  into  other  shares  of  stock, 
then  by  their  terms  they  were  transferable  by  the  holder,  and  by 
their  terms  and  by  the  necessary  legal  effect  of  them,  an  inde- 
pendent thing  of  value,  not  a  part  of  the  stock,  nor  in  any  way 

1  Taft  V.  Hartford  &c.  R.  Co.,  8   R,  installments  paid  in  by  subscribers  to 

I.  310,  332 ;  s.  c.   5  Am.  Rep.    575.     A  the  stock,  until  an  income  should  be 

statute  authorizing   a    railroad  com-  realized  from  the  road,  was  construed 

pany  to  issue  shares  of  stock  to  be  in  Manice  v.    Hudson   &c.   R.    Co.,  3 

applied  to  the  payment  of  interest  on  Duer  (N.  Y.),  426. 
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attached  thereto,  or  accompanying  it.  In  either  view,  a  person 
becoming  a  holder  of  the  stocl^  subsequent  to  the  issue  of  the 
certificates  to  a  prior  holder  of  the  stock,  acquired  no  right  or 
interest  in  them.  Nor  did  the  court  see  the  force  of  an  argu- 
ment based  on  the  fact  that  the  certificates  were  payable,  at  the 
option  of  the  company,  out  of  future  earnings  ;  since  they  rep- 
resented past  earnings  of  the  road  used  to  increase  its  value, 
and  since  they  were,  by  their  terms,  assignable,^ 

§  2240.  Protection  of  the  Corporation  in  Case  of  the  Loss  of 
such  a  Certificate.  — It  has  been  held  that  a  corporation  which 
has  issued  negotiable  certificates  for  an  extra  dividend,  making 
them  payable  at  a  time  fixed  therein,  or  sooner  at  its  option,  and 
elects  to  redeem  them  sooner,  cannot  refuse  to  pay  a  stockholder 
the  amount  of  a  lost  certificate.  It  may  protect  itself  by  exact- 
ing indemnity,  as  in  case  of  lost  commercial  paper. ^ 

§  2241.  An  Illustrative  Case  where  the  Contract  to  Pay 
Interest  on  Share  was  Held  Void. — A  corporation,  not  for 
profit,  for  maintaining  a  dental  college,  issued  to  its  subscribers  certifi- 
cates, marked  shares  $100  each,  "stating  that  the  holder  was  entitled 
to  one  share  of  the  real  property  of  the  college,  drawing  an  interest  at 
six  per  cent.,"  mentioning  no  time  for  the  payment.  The  entire  prop- 
erty of  the  college  consisted  of  real  estate  purchased  for  $12,000,  the 
proceeds  of  120  subscriptions.  For  forty  years  no  interest  had  been 
paid.  It  was  held  that  interest  could  not  be  recovered,  because  (1) 
there  was  no  express  pronuse,  and  no  time  of  payment  was  mentioned ; 
(2)  its  payment  would  be  contrary  to  the  purposes  of  the  incorporation, 
and  cause  its  dissolution ;  (3)  a  pronuse  to  pay  interest  out  of  capital 
is  void  ;  and  (4)  there  was  no  allegation  that  its  members  intended  its 
dissolution. 3 


1  Bmndage  v.  Brundage,  60  N.  Y.  ^  Butler  v.   Glen  Cove  Starch  Co., 

544;  affg,  s.c.  65  Barb.  (N.  Y.)  397;  1  18     Hun     (N.     Y.),     47.      See   post, 

Thomp.  &  C.  (N.  Y.)  82;  distingui^^h-  §§  2520,  2521. 

ing  Clive  v.  Clive,  Kay,  600,  and  Bur-  '  Ohio     College    v.    Rosenthal,   45 

roughs  V.  North  Carolina  R.  Co.,    67  Ohio  St.  183 ;  s.  c.  12  N.  E.  Rep,  665. 
N.  C.  376;  s.  c.  12  Am.  Rep.  611. 

1667 


3  Thomp.  Corp.  §  2344.]    shares  considered  as  property. 


Article  II.     Issuing  Peefekred  Stock. 

Section  Section 

2244.  Power  to  issue  preferred  stock      2252.  Such    a    change    not    valid    as 

as  against  the  dissent  of  com-  against  unregistered    share - 

mon  shareholders.  holders,  though  all  registered 

2245.  Power  to  issue  as  against  un-  shareholders  consent. 

registered  shareholders.  2253.  Such    preferences  validated  by 

2246.  Whether  power  to  borrow  in-  laches  and  estoppel. 

eludes  power    to    issue  pre-      2254.  Doctrine     that     persons      ac- 
ferred  shares.  cepting  preferred    stock    es- 

2247.  Charter  amendment    conferring  topped    from     disputing    its 

the  power  not  a  fundamental  validity. 

alteration.  2255.  Stockholder  proceeding  in  time 

2248.  Power  may  be  reserved  in  arti-  ^^^  rescind. 

cles  of  association.  ^       ^.^  ..       ,  ^       ^  +,  i- , 

,  .     ^^         ^    *  •    •*        2256.  Constitutional     and     statutory 

2249.  Or  assumed  m  the  outset  in  its  .  . 

,     ,  provisions, 

by-laws. 

2250.  Cannot  divide  its  shareholders      2257.  Privilege  of  taking  in  exchange 

into  two    classes  after  sub-  for  common  stock  when  exer- 

scription  made.  cised. 

2251.  Such  power  not  conferred  by  a      2258.  Formalities     in    the    mode    of 

power  to  alter  by-laws.  issuing. 

§  2244.  Power  to  Issue  Preferred  Stock  as  against  the 
Dissent  of  Common  Shareholders. —  "Shares  conferring  on 
their  holders  preferential  or  additional  rights  not  enjoyed  by  the 
holders  of  other  shares  are  called  preference  shares  or  preferred 
shares.  They  can  only  be  created  when  the  authority  to  create 
them  is  given  by  statute  or  charter,  or  by  agreement  between  all 
parties  interested."  ^  This  principle  is  undoubtedly  sound,  and 
flows  from  another  principle  equally  plain,  which  is  thus  expressed 
by  the  same  learned  writer:  "Unless  the  contrary  is  declared 
by  statute,  charter,  or  express  contract,  all  shareholders  are  en- 
titled to  equal  rights ;  and  no  class  is  entitled  to  any  preference 
or  priority  over  any  other.  Nor  can  a  majority  of  shareholders 
deprive  a  minority  of  this  right  of  eqriality."  ^  Interest-bearing 
stock,  as  we  have  seen,^  stands  on  a  different  footing  from  pre- 
ferred stock;  and  it  may  readily  be  concluded  that  the  power  in 

1  Lind.  Comp.  Law,  5th  ed.,  p.  396.      v.  Watson,  30  Ch.  Div.  373.     See  also 

2  Ibid. ;  citing  Button  v,  Scarbor-      Guinness  v.  Land  Corp.  of  Ireland,  22 
ough  Hotel  Co.,  2  Dr.  &  Sm.  514  and      Id.  349. 

621;    and  9  Jur.  (n.  8.)  551;  Ashbury  3  j^nte,  §  2236,  et  seq. 
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a  corporation  to  pay  interest  upon  its  shares,  or  to  guarantee  the 
payment  of  interest  thereon,  must  be  set  forth  in  the  express 
language  of  its  governing  statute  or  other  governing  instrument, 
and  if  not  there  found  it  does  not  exist.  In  other  words,  it  does 
not  exist  as  a  power  implied  from  general  forms  of  expression. 
In  this  line  of  thought,  it  has  been  held  that  the  power  granted 
in  the  charter  of  a  railway  company  to  do  all  the  lawful  acts 
mcident  to  its  corporate  existence,  with  "  such  additional  pow- 
ers as  may  be  convenient  for  the  due  and  successful  execution  of 
the  powers  granted,"  will  not  legalize  a  guaranty  of  a  specific 
dividend  on  its  stock,  at  a  premium  to  induce  a  subscription, 
even  though  the  guaranty  be  in  part  consideration  of  services 
rendered  by  the  subscriber  for  the  company.^ 

§  2245.  Power  to  Issue  as  against  Unregistered  Share- 
holders. —  The  rule  of  the  preceding  section  extends  so  far 
that,  although  all  the  registered  shareholders  consent  to  the 
issue  of  preferred  shares,  their  action  will  not  be  allowed  so  to 
operate  as  to  affect  the  rights  of  any  unregistered  owners  of  the 
common  stock.  This  is  illustrated  by  a  case  where  the  corpora- 
tion and  all  its  registered  stockholders  signed  an  agreement 
whereby,  in  order  to  raise  money  to  pay  debts,  40  per  cent,  of 
the  stock  was  surrendered  and  cancelled,  and  in  place  thereof 
new  stock,  entitled  to  a  first  lien  upon  the  net  profits  for 
dividends  of  10  per  cent.,  was  issued  and  sold.  It  was  held  that 
this  action  was  not  within  the  corporate  powers  of  the  company 
or  stockholders,  and  therefore  was  not  binding  upon  one  who 
held  stock  under  an  unregistered  assignment  in  blank  as  security 
for  a  debt;  and  upon  a  sale  thereof,  after  default,  the  purchaser 
was  entitled  to  a  new  certificate  giving  the  same  rights  as  the 
old.2 

§  2246.  Whether  Power  to  Borrow  Includes  Power  to  Issue 
Preferred  Shares.  — Corporations  organized  to  carry  on  a  bus- 
iness the  prosecution  of  which   may  require  money,  have  the 

1  Elevator  Co.  v.  Memphis  &c.  E.  Co.,  122  N.  Y.  460,  Vane,  J,,  dissent- 
Co.,  85  Tenn.  703;  s.  c.  4  Am.  St.  Rep.  ing;  s.  c.  23  N.  E.  Rep.  853  (revers- 
798;  5  S.  W.  Rep.  52.  ing  23  Jones  &  S.  562;  3  N.  Y.  Supp. 

*  Campbell    v.    American   Zylonite      822.) 
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implied  power  to  l)orrow  raoney,  and  to  issue  for  it  any  form  of 
obligation  or  security  that  is  not  unlawful.^     *'  It  may  borrow 
from  the  stockholders  in  it,^  as  well  as  from  other  parties  ;  and 
it  may  determine  aud  agree  to  borrow  from  them  only."  ^     But 
the  issue  of  what  are  ordinarily  known  as  preferred  shares,  that 
is,  of  shares  which  enjoy  a  preference  over  the  common  shares 
in  the  payment  of  dividends,  is  not  a  borrowing;  and  the  power 
to  raise  money  in  this  way  cannot  be  implied    as   a  borrowing 
power.     In  so  holding  it  was  said  by  the  New  York  Court  of 
Appeals,  speaking  through  Folger,  J.:  "To  borrow  is  the  re- 
ciprocal action  with  to  lend;  and  to  lend  or  to  loan,  say  the  dic- 
tionaries, is  the  parting  with  a  thing  of  value  to  another  for  a 
time  fixed,  or  indefinite,  yet  to  have  some  time  an  ending,  to  be 
used  or  enjoyed  by  that  other,  the  thing  itself,  or  the  equiva- 
lent of  it,  to  be  given  back  at  the  time  fixed,  or  when  lawfully 
asked  for,  with  or  without  compensation  for  the  use,  as   may  be 
a<yreed  upon.     In  this  transaction  with  some  stockholders,  that 
corporation  had  not  the  right,  nor  was  it  under  the  liability  to 
ever  pay  back  the  five  dollars  per  share  furnished  by  them  to  it; 
that  was  not  named  in  the  terms  of  the  obligation  given,  nor  was 
it  contemplated  in  the  negotiation  and  bargain.     The  stockholder 
had  not  by  the  scope   of  his  bargain,   nor  by  the  terms  of  the 
written  evidence   of  it,    any  right  ever  to    ask  for   repayment 
of    the  money    furnished  by    him.     In    short,   there  was  not 
formed   thereby    the     relation    of   debtor    and  creditor.     The 
stockholder  parted  forever  with  the  money  furnished,  inasmuch 
as  the    charter  of  the  company  is  perpetual,  and  the  company 
made  a  perpetual  charge  upon  its  net  earnings.     Though  there 
was  a  compensation  fixed  for  the  use  of  the  money,  and  though 
it  was  to  take  the  form  of  a  yearly  payment,  and  at  a  rate  the 
same  as  the  then  lawful  rate  of  interest,  yet  we  cannot  conceive 
that  the  transaction  was  a  loan  and  borrowing  of  money,  with  a 
compensation  for  the  use  of  it."  *     On  the  other  hand,  the  Su- 
preme Court  of  Pennsylvania  hold  that  the  issuing  of  preferred 
stock  is  only  a  form  of  mortgaging  the  earnings  of  a  eorpora- 

1  Post,  Ch.  125.  ^  Kent  v.  Quicksilver  Mining  Co., 

2  Curtiss  V.    Leavitt,  15  N.   Y.   9;      supra. 

Kent  V.  Quicksilver  Mining  Co.,  78  N.  *  Kent  v.  Quicksilver  Mining  Co., 

Y.  159    177,  per  Folger,  J. ; pos«,§  4068.      78  N.  Y.  177,  178. 
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tion.  It  follows  that  a  corporation  may,  if  it  has  power  to  bor- 
row money  on  bond  and  mortgage,  as  a  mode  of  borrowing 
money,  issue  new  shares  and  give  to  the  holders  of  them  a 
preference  over  the  holders  of  its  common  stock. ^ 

§  2247.  Charter  Amendment  Conferring  the  Power  not  a 
Fundamental  Alteration. —  In  the  same  line  of  thought,  and  in 
manifest  opposition  to  the  New  York  view,  it  is  held  in  Pennsyl- 
vania that  an  act  of  the  legislature  authorizing  the  issue  of  pre- 
ferred stock,  does  not,  when  accepted  by  the  corporation, 
constitute  such  an  alteration  of  the  charter  as  will  release  the 
subscribers  to  the  common  stock  from  their  liability  as  stock- 
holders :^  the  principle  being  that  modifications  and  improvements 
in  the  charter  useful  to  the  public  and  beneficial  to  the  company, 
and  in  accordance  with  what  was  the  understanding  of  the  sub- 
scribers as  to  the  real  object  to  be  affected,  do  not  impair  the 
contract  of  subscription.^  The  same  court  holds  that  an  act  of 
the  legislature  authorizing  the  issue  of  preferred  stock,  if  accepted 
by  the  stockholders,  empoivers  the  directors  of  the  corporation  to 
issue  the  same,  although  individual  stockholders  may  oppose  it.^ 

§  2248.  Power  May  he  Reserved  in  Articles  of  Associa- 
tion.—  There  is  no  doubt  that  where  the  governing  statute 
authorizes  it  (and  probably  where  it  does  not  forbid  it),  a  corpo- 
ration may  assume  this  power,  by  a  clause  to  that  effect  in  its 
articles  of  association  or  other  instrument  of  incorporation,  so 
that  a  majority  may  order  such  shares  to  be  issued  contrary  to 
the  will   of  the   minority.^     A   limited   company  in  England, 

1  Westchester  &c.  R.  Co.  v.  Jack-  *  Curry  v.  Scott,  54  Pa.  St.  270. 
son,  77  Pa.  St.  321,327.  These  decisions  are  entitled  to  little 

2  Everhart  v.  Phila.  &c.  R.  Co.,  28  respect.  Tliey  were  rendered  at  a 
Pa.  St.  339,  353.  time  when  all  the  institutions  of  Peuu- 

*  Ihid.    See  on  analogous  theories  sylvania    were     notoriously     subject 

Irvin  V.  Turnpike  Co.,  2  Penn.  &  W.  to    railroad   manipulation.     Compare 

(Pa.)  466;  s.  c.  23  Am.  Dec.  53;  Gray  McManus  v.  Philadelphia  &c.  R.  Co., 

V.  Monongahela  Nav.  Co.,  2  Watts  &  58  Pa.  St.  330. 

S.  (Pa.)  156;  s.  c.  37  Am.  Dec.  500;  ^  Re  Bridge  water  Nav.  Co.,  39  Ch. 

Clark  V.   Monongahela    Nav.    Co.,   10  Div.  1;    Re   South  Durham  Bi'ewery 

Watts  (Pa.)  3G4;    Indiana  &c.  Turn-  Co.,   31   Ch.    Div.  261;    Harrison    v, 

pike  Co.  V.  Phillips,  2  Penn.   &  W.  Mexican  R.  Co.,  L.  R.  19,  Eq.  358. 
(Pa.)  184;  ante^  §  1278,  et.  seq. 
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authorized  by  its  articles  to  issue  preferential  shares  to  be  offered 
to  members  in  proportion  to  existing  shares  held,  and  to  accept 
surrenders  of  shares  upon  terms  to  be  agreed  upon,  may  issue 
preferential  shares,  as  fully  paid  up,  to  holders  of  ordinary 
shares,  in  consideration  of  the  surrender  of  an  equivalent 
amount  of  fully  paid  up  ordinary  shares,  where  the  surrenders 
are  bona  fide^  and  not  to  enable  the  shareholder  to  escape  lia- 
bility. ^ 

§  2249.  Or  Assumed,  at  the  Outset  in  its  By-Laws.  — There 
is  a  dictum  by  an  eminent  judge  in  an  important  case  to  the 
effect  that  a  corporation  created  by  a  special  charter  may,  by 
by-laws  adopted  in  advance  of  its  receiving  subscriptions  to  its 
stock,  divide  its  stock  into  classes,  preferring  one  class  over 
another.  *'We  are  not  prepared  to  say,"  said  Folger,  J., 
"  that  at  the  first  the  corporation  might  not  have  lawfully  divided 
the  interest  in  its  capital  stock  into  shares  arranged  in  classes, 
preferring  one  class  to  another  in  the  right  it  should  have  in  the 
profits  of  the  business.  The  charter  gave  power  to  make  such 
by-laws  as  it  might  deem  proper,  consistent  with  constitution 
and  law;  and  to  issue  certificates  of  stock  representing  the  value 
of  the  property.  We  know  nothing  in  the  constitution  or  the 
law  that  inhibits  a  corporation  from  beginning  its  corporate 
action  by  classifying  the  shares  in  its  capital  stock,  with  peculiar 
privileges  to  one  share  over  another,  and  thus  offering  its  stock 
to  the  public  for  subscriptions  thereto.  No  rights  are  got  until 
a  subscription  is  made.  Each  subscriber  would  know  for  what 
class  of  stock  he  put  down  his  name,  and  what  right  he  got  when 
he  thus  became  a  stockholder.  There  need  be  no  deception  or 
mistake ;  there  would  be  no  trenching  upon  rights  previously 
acquired;  no  contract  express  or  implied,  would  be  broken  or 
impaired."  ^ 

§  2250.  Can  not  Divide  Its  Shareholders  into  Two  Classes 
after  Subscriptions  Made.  —  But  although  a  corporation  may 

1  Eichbaum  v.  City  of  Chicago  pare  Trevor  v.  Whitworth,  12  App. 
Grain   Elevators    (1891),  3   Ch.    459;       Cas.  409. 

Teasdale's  case,  L.  R.  9,  Ch.  64.    Com-  ^  Kent  v.  Quicksilver  Mining  Co., 

78  N.  Y.  178,  179. 
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possibly  do  this  by  a  by-law  in  the  first  instance  and  before  any 
subscriptions  have  been  taken,  it  clearly  can  not,  after  its  shares 
have  been  distributed,  divide  its  existing  shareholders  into  two 
classes,  giving  to  one  class  a  preference  over  the  other,  without 
unanimous  consent.  When,  therefore,  it  has  at  the  outset  en- 
acted a  by-law  fixing  the  entire  amount  of  its  capital  stock  as 
ordinary  or  common  stock,  which  is  construed  to  consist  of 
shares  equal  in  value  and  right,  and  when  the  stock  thus  fixed 
has  been  distributed,  —  it  cannot,  by  a  subsequent  by-law,  pro- 
vide that  some  of  the  shareholders  may,  within  the  time  named, 
by  paying  to  the  company  a  certain  sum  (here  $5)  per  share,  be 
entitled  to  surrender  their  common  shares  and  receive  prefer- 
ence shares  entitling  them  to  an  annual  dividend  of  seven  per 
cent,  in  preference  before  any  dividend  shall  be  declared  on  the 
common  stock.  The  reason  is  that  such  an  arrangement  dis- 
turbs the  vested  rights  of  the  common  stockholders  who  do  not 
assent  to  it.  Said  Folger,  J.,  speaking  for  the  court :  *'  When 
that  by-law  was  adopted,  it  was  as  much  the  law  of  th^  corpora- 
tion as  if  its  provisions  had  been  a  part  of  the  charter. ^  So  it  is 
said  in  Grant  on  Corporations,^  in  a  qualified  way.  Thereby,  and 
by  the  certificate,  as  between  it  and  every  stockholder,  the  capi- 
tal stock  of  the  company  was  fixed  in  amount,  in  the  number  of 
shares  into  which  it  was  divisible,  and  in  the  peculiar  and 
relative  value  of  each  share.  The  by-law  entered  into  the  com- 
pact between  the  corporation  and  every  taker  of  a  share  ;  it  was 
in  the  nature  of  a  contract  between  them.  The  holding  and 
owning  of  a  share  gave  a  right  which  could  not  be  divested 
without  the  assent  of  the  holder  and  owner ;  or  unless  the  power 
so  to  do  had  been  reserved  in  some  way.^  Shares  of  stock  are 
in  the  nature  of  choses  in  action^  and  give  the  holder  a  fixed 
right  in  the  division  of  the  profits  or  earnings  of  a  company  so 
lonsj  as  it  exists,  and  of  its  effects  when  it  is  dissolved.  That 
right  is  as  inviolable  as  is  any  right  in  propert}',  and  can  no 
more  be  taken  away  or  lessened,  against  the  will  of  the  owner 
than  can  any  other  right,  unless  power  is  reserved  in  the  first 
instance,  where  it  enters  into  the  constitution  of  the  right,  or  is 

1  Presbyterian    Church  v.  City  of  ^  Mechanics  Bank  v.  New  York  &c. 
New  York,  5  Cow.  (N.  Y.)  538.                   R.  Co.,  13  N.  Y.  599,  627. 

2  Page  80. 
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properly  derived  afterwards  from  a  superior  law  giver.  The 
certificate  of  stock  is  the  muniment  of  the  stockholder's  title, 
and  evidence  of  his  right.  It  expresses  the  contract  between 
the  corporation  and  his  co-stockholders  and  himself;  and  that 
contract  cannot,  he  being  unwilling,  be  taken  away  from  him  or 
changed  as  to  him  without  his  prior  dereliction,  or  under  the  con- 
ditions above  stated.  Now  it  is  manifest  that  any  action  of  a  cor- 
poration which  takes  hold  of  the  shares  of  its  capital  stock 
already  sold  and  in  the  hands  of  lawful  owners,  and  divides  them 
into  two  classes  —  one  of  which  is  thereby  given  prior  right  to  a 
receipt  of  a  fixed  sum  from  the  earnings  before  the  other  may 
have  any  receipt  therefrom,  and  is  given  an  equal  share  after- 
wards with  the  other  in  what  earnings  may  remain,  —  destroys 
the  equality  of  the  shares,  takes  away  a  right  which  originally 
existed  in  it,  and  materially  varies  the  efi'ect  of  the  certificate  of 
stock."! 

§  2251.  Such  Power  Not  Conferred  by  a  Power  to  Alter  By- 
Laws. —  A  power  thus  to  create  inequality  among  the  share- 
holders against  the  will  of  the  minority  of  them  is  not  conferred 
by  a  power  to  make,  repeal  or  alter  by-laws, ^  since  no  corpora- 
tion has  power  to  establish  by-laws  which  impair  vested  rights. ^ 
And  this  is  so,  although  in  the  light  of  what  has  subsequently 
transpired,  the  agreement  may  appear  to  have  been  exceedingly 
unconscionable  ;  for  an  unconscionable  arrangement  will  not  be 
disturbed  where  there  has  been  a  ratification  of  it  with  knowledge 
of  all  its  bearings,  if  time  has  been  had  for  consideration.* 

§  2252.  Such  a  Change  Not  Valid  as  Against  Unregistered 
Shareholders,  though  all  Registered  Shareholders  Consent.— 

The  principle  being  that  the  right  of  every  shareholder  to  his 
proportionate  share  of  the  corporate  profits  is  a  vested  right, 
and  that,  in  the  absence  of  some  power  to  change  the  relative 
value  of  the  shares,  conferred  by  the  governing  statute  or  as- 

1  Kent  V.  Quicksilver  Mining  Co.,  Bank,  3  Mass.  364;  s.  c.  3  Am.  Dec. 
78  N.  Y.  179-180.  156. 

2  Kent  V.  Quicksilver  Mining  Co.,  *  Kent  v.  Quicksilver  Mining  Co ., 
78  N. Y.  159,  182.  supra. 

'  Ante,  §  1019 ;  Gray    v.    Portland 
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sumed  by  the  members  at  the  outset  by  some  instrument  binding 
upon  them  by  way  of  contract  or  estoppel,  no  change  can  be 
made  without  the  consent  of  all  the  shareholders,^  —  it  has  been 
held  that  an  agreement  signed  by  all  the  registered  shareholders, 
whereby,  in  order  to  raise  money  to  pay  debts,  forty  per  cent. 
of  the  stock  is  to  be  surrendered  and  sold,  and  new  shares  issued 
in  lieu  thereof,  entitled  to  preferential  dividends  of  ten  per  cent. 
per  annum,  is  void  even  as  against  an  unregistered  pledgee  of 
the  common  stock,  and  as  against  one  who  purchases  the  same 
from  him  after  default  in  the  payment  of  the  debt  for  which 
they  are  pledged.  The  court,  speaking  through  Follett,  C.  J., 
say:  *'  Collective  or  corporate  powers  common  to  all  stock- 
holders may  usually  be  exercised  by  a  registered  shareholder, 
though  he  has  assigned  all  of  his  shares,  and  his  action  will  bind 
his  assignee  holding  under  an  unregistered  transfer,  and  all 
others.  These  powers  being  conferred  on  corporations  and  their 
shareholders,  purchasers  are  bound  to  know  that  they  may  be 
exercised  by  their  assignors  until  the  transfers  are  registered  in 
their  names.  But  the  assignees  of  shares  having  possession  of  the 
certificates,  though  holding  under  unregistered  transfers,  are  not 
bound  by  contracts  between  the  registered  shareholder,  the  cor- 
poration and  all  other  shareholders  which  are  not  within  the 
express  or  implied  powers  of  corporations  or  of  their  sharehold- 
ers. As  between  the  assignor  and  the  assignee,  the  unregistered 
assignment  was  not  void  under  the  25th  section  of  Ch.  40  of  the 
laws  of  1848.2  jj-  follows  that  the  change  in  the  relative  value 
of  the  shares  which  this  corporation  and  its  registered  share- 
holders sought  to  effect  was  not  within  the  express  or  implied 
powers  conferred  upon  the  corporation  or  shareholders."  ^ 

§  2253.  Such  Preferences  Validated  by  Laches  and  Es- 
toppel. —  But  even  though  the  issuing  of  preferred  shares  is 
wrongful  to  the  common  shareholders  and  illegal,  so  that  such 
action  would  be  enjoined  at  the  suit  of  a  minority  of  the  common 
shareholders    if   they  should  bring  their  action  in  time,  —  yet 

1  Ante,  §  2094.  Co.,  122  N.  Y.  455,  460;  s.  c.  25  N.  E. 

2  Citing  Johnson  v.  UnderhiU,  52  Rep.  853;  34  N.  Y.  St.  Rep.  38;  11  L. 
N.  Y.  203.  R-  A.  596. 

3  Campbell  v.   American    Zylonite 
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where  they  acquiesce  in  such  an  arrangement  for  a  long  period 
of  time,  during  which  the  rights  of  innocent  members  of  the 
public  have  supervened  to  such  an  extent  thatgreat  wrong  would 
be  done  to  them  by  declaring  the  preference  shares  illegal,  —  an 
action  brought  by  shareholders  for  this  purpose  will  be  re- 
pelled, —  as,  under  a  collection  of  stated  circumstances,  where 
there  has  been  a  delay  of  four  years.i  Thus,  where  one  of  the 
promoters  of  a  manufacturing  corporation,  who  afterwards 
became  its  manager,  voluntarily  subscribed  and  paid  for  some 
of  its  preferred  stock,  for  the  purpose  of  promoting  the  scheme, 
which  stock  he  held  for  twenty-eight  months,  the  corporation 
performing  all  the  terms  and  conditions  of  the  subscription  on 
its  part,  he  could  not,  the  corporation  having  become  insolvent, 
rescind  his  subscription  and  recover  the  money  paid  for  the 
shares  on  the  ground  that  neither  the  governing  statute  nor  the 
articles  of  association  authorized  the  issue  of  such  shares.^  So, 
where  the  directors  of  a  hotel  company,  in  pursuance  of  the 
request  of  three-fourths  of  the  shareholders  and  in  opposition  to 
a  directory  statute,  made  an  unauthorized  issue  of  preferred 
stock  for  the  purpose  of  securing  money  to  pay  the  legitimate 
debts  of  the  company,  and  for  other  corporate  purposes,  which 
stock  was  subsequently  redeemed  by  the  issue  of  mortgage 
bonds,  —  it  was  held  that  holders  of  the  common  stock  who 
knew  of  this  unauthorized  issue  of  preferred  stock  but  did  not 
take  prompt  action  to  disaffirm  the  same,  were  not  entitled  to 
relief  in  equity  against  proceedings  to  foreclose  the  mort- 
gage. The  court  laid  stress  on  the  fact  that  no  principle  of 
public  policy  was  involved,  that  no  wrong  had  been  done 
of  a  public  nature,  and  that  the  corporation  had  had  the 
full  benefit  of  a  performance  of  the  contract  on  the  part 
of  the  mortgagee.'     So,  it  has  been  held  that  an  acquiescence  of 


1  Kent  V.  Quicksilver  Mining  Co.,  Boston  Machine    Co.,   139    Mass.  5; 

78  N.  Y.  159;  affg.   s.  c.  12  Hun,  53.  National  Bank  v.  Drake,  29  Kan.  330. 
See  to  the  general  principle,  Veeder  v.  ^  Bard  v.  Banigan,  39  Fed.  Rep.  13; 

Mudgett,  95  N.  Y.  310;  Chubb  v.  Up-  s.  c.  26  Am.  &  Eng.  Corp.  Cas.  155; 

ton,  95  U.  S.  665.     Compare  Sheldon  6  Rail.   &  Corp.   L.  J.    170;  s.  c.  af- 

&c.   Co.  V.  Eickemeyer  Co.,  90  N.  Y.  firmed,  suh  noni.  Banigan  v.  Bard,  134 

613;    Aspinwall  v.    Sacchi,  57  N.  Y.  U.  S.  291;  s.  c.  10  Sup.  Ct.  Rep.  565. 
331;  Eaton  u,  Aspinwall,  19  N.  Y.  119;  ^  jjill     v.     Cincinnati    Hotel    Co. 

Gontra,    American    Tube    Works    v.  (Super.  Ct.  Cin.),  25  Ohio  L.  J.  425. 
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the  common  stockholders,  for  a  period  of  nearly  four  years,  in 
a  resolution  of  the  directors  for  the  issue  of  preferred  stock, 
will  preclude  them  from  setting  aside  the  issue,  where  the 
money  realized  therefrom  has  been  used  by  the  corporation,  and 
where  the  public  have  been  allowed  to  deal  in  the  preferred 
stock  under  the  belief,  engendered  by  silence,  that  no  objection 
would  be  made  to  its  validity  .1  On  the  contrary,  where  "  special 
stock,"  described  in  a  preceding  chapter,^  had  been  illegally  issued 
under  a  statute  of  Massachusetts  to  a  creditor  of  the  corpora- 
tion who  subsequently  received  dividends  thereon;  and  the  cor- 
poration, at  two  subsequent  meetings,  had  attempted,  but 
without  success,  to  cure  the  defect,  and  to  make  a  valid  issue  of 
stock  instead  of  it ;  and,  twenty-seven  months  after  the  illegal 
issue,  and  two  months  after  the  last  attempt  to  cure  the  defect, 
and  shortly  before  the  corporation  became  insolvent,  the  cred- 
itor gave  notice  that  he  rescinded  the  contract,  and  tendered 
back  the  dividends  received, — it  was  held  that  his  election  to 
rescind  had  been  exercised  within  a  reasonable  time,  and  that 
he  could  prove  the  amount  of  his  debt  against  the  estate  of  the 
insolvent  corporation. ^  In  this  last  case  the  creditor  made  the 
election  to  repudiate  his  stock,  and  offered  to  return  it,  before 
the  corporation  had  been  adjudicated  insolvent.  In  a  subsequent 
case,  the  same  court,  extending  the  doctrine,  held  that  a  holder 
of  such  stock  which  has  been  illegally  issued,  may  prove  against 
the  estate  of  the  corporation  in  insolvency,  the  amount  paid  by 
him  for  the  stock,  deducting  any  dividends  received,  although 
he  did  not  rescind  the  contract  before  the  insolvency.  In  the 
view  of  the  court,  there  was  no  occasion  for  him  to  return  his 
certificates,  since  they  had  become  valueless,  nor  the  dividends 
which  he  had  received,  because  they  were  less  than  the  sura 
which  he  was  entitled  to  receive,  the  stock  being  and  remainiuo; 
invalid.*  These  cases  proceed  upon  the  view  that  there  can  be 
no  such  thing  as  a  stockholder  bij  estoppel,  except  in  cases  where 
there  can  be  a  legal  issue  of  the  particular  stock  ;  and  this  is  the 
strictly  logical  view,  as  has  been  often  held  in  respect  of  the 

1  Hoyt  V.  Quicksilver  Mining  Co.,  s  American  Tube  Works  v.  Boston 
17  Hun.  (N.  Y.),  169.  Gilbert,  J.,  dis-      Machine  Co.,  139  Mass.  5. 

sented  in  a  forcible  opinion.  4  jjeed  v.  Boston  Machine  Co.,  141 

2  Ante,  §  2042.  Mass.  454;  s.  c.  5  N.  E.  Rep.  852. 
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fraudulent  over-issues  of  corporate  shares.^  But  it  does  not  fol- 
low that,  in  every  case,  the  person  who  has  participated  in  the 
illetral  act,  by  receiving  the  illegal  shares,  will  stand  in  a  posi- 
tion so  fiivorable  that  he  will  have  the  right  to  have  the  contract 
undone  for  his  benefit,  after  insolvency  and  at  the  expense  of 
other  creditors,  or  that  he  will  have  the  right  to  maintain  an 
action  for  damages  against  the  corporation  before  insolvency  to 
recover  what  he  has  paid  for  the  illegal  shares.  It  is  to  be 
noticed  that  a  distinguished  Federal  judge,  in  taking  the  con- 
trary view  of  this  question  in  a  case  already  cited,  found  himself 
"  not  favorably  impressed  "  with  the  doctrine  of  these  Massa- 
chusetts cases  ;  2  and  that  the  Supreme  Court  of  the  United  States, 
in  affirming  this  last  named  case,  in  an  opinion  in  which  the 
reasoning  of  the  judge  who  sat  in  the  circuit  court  is  quoted  and 
adopted,  has  placed  itself  in  distinct  opposition  to  the  Massa- 
chusetts doctrine.^ 

§  2254.  Doctrine  that  Persons  Accepting  Preferred  Stock 
Estopped  from  Disputing  its  Validity.  —  It  must  be  obvious, 
on  a  little  reflection,  that  the  doctrine  of  the  Massachusetts 
cases,  that  a  person  can  never  become  a  shareholder  by  estoppel 
so  far  as  the  rights  of  creditors  are  concerned,  unless  the  cor- 
poration had  the  legal  power  to  issue  the  shares,  cannot  be 
asserted  as  an  universal  principle.  The  doctrine  of  estoppel  in 
pais,  as  is  well  known,  rests  upon  the  idea  that  a  party,  by 
adoptino-  a  course  of  action  which  influences  the  conduct  of  others 
may  put  himself  in  a  position  where  ho  will  not  be  allowed  to 
disclose  the  real  truth.  Such  being  the  basis  of  the  doctrine,  it 
cannot,  except  in  cases  rising  to  the  grade  of  questions  of  public 
policy,  make  much  difference  what  that  truth  is.  This  prin- 
ciple of  estoppel,  in  its  every  day-application,  extends  much 
farther  than  it  is  required  to  extend  it,  in  order  to  prevent  the 
holder  of  illegal  corporate  shares  from  repudiating  the  relation 
after  the  rights  of  creditors  have  supervened.  We  refer  to  the 
numerous  and  constantly  recurring  cases  where  a  person  who 
enters  into  a  contract  with  another  contracting  party,  by  a  name 

1  Ante,  §  1493.  ^  Banigan  v.  Bard,  134  U.  S.  291; 

8  Bard  v.  Banigan,  39  Fed.  Rep.,  at      s.  c.  10  Sup.  Ct.  Rep.  565. 
p.  17,  per  Shipman,  J. 
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or  by  language  which  admits  that  the  other  party  is  a  corporation, 
thereby  becomes  estopped,  in  an  action  upon  the  contract,  to 
deny  that  it  is  a  corporation.^  Stated  in  another  way,  this  prin- 
ciple is  so  broad  that  a  corporation  itself  may  be  created  by 
estoppel  for  the  purposes  of  a  particular  case,  where  no  corpora- 
tion exists  in  fact  or  in  law.  Upon  these  analogies  there  seems 
no.  insuperable  difficulty  in  adopting  the  view  of  the  Supreme 
Court  of  the  United  States,  in  opposition  to  that  of  the  Supreme 
Judicial  Court  of  Massachusetts,  and  in  concluding  that  where 
persons  accept  preferred  stock  which  has  been  illegally  issued 
and  receive  interest  upon  it  for  several  years,  they  and  their 
assigns  thereby  become  estopped  from  questioning  the  power  of 
the  corporation  to  issue  it.^ 

§  2255.  Stockholder  Proceeding  in  Time  may  Rescind. — 

But,  on  either  theory,  one  who  agrees  to  take  preferred  shares 
may  evidently  rescind  on  discovering  that  the  issue  will  be 
illegal,  if  he  proceeds  in  time.  Thus,  where  the  corporation 
borrowed  money  of  one  who  at  the  time  erroneously  supposed 
that  it  had  power  to  issue  preferred  shares,  promising  to  issue 
such  shares  to  him  in  payment  of  the  loan, —  it  was  held  that  he 
might,  on  discovering  that  it  had  no  such  power,  maintain  an 
action  to  recover  his  money  back,  and  that  it  was  no  defense 
that,  pending  the  action,  a  statute  was  enacted  under  which 
preferred  stock  was  issued  and  offered  to  plaintiff.^ 

§  2256.  Constitutional  and  Statutory  Provisions.  —  By  the 

constitution  of  Alabama  it  is  provided:  "No  corporation  shall  issue 
preferred  stock  without  the  consent  of  the  owners  of  two-thirds  of  the 
stock  of  said  corporation."*  By  the  constitution  of  Missouri,  "No 
corporation  shall  issue  preferred  stock  without  the  consent  of  all  the 
stockholders."  5  Statutory  grants  of  this  power, ^  and  statutory  pro- 
hibitions of  it '''  exist ;  but  it  has  been  found  impracticable  to  collect 
them.     A  statutory  authority  to  issue  preferred  stock  does  not,  it  has 

1  Ante,    §    495,  et   seq.;  §  1846,   et  *  Ala.  Const,  of  1875,  art.  13,  §  9. 
seq.;  pnst,  §,  et  seq.  ^  Mo.  Const,  of  1875,  art.  12,  §  10. 

2  Branch  v.  Jesup,  106  U.  S.  468.  «  Ala.  Acts,  1883-89,  No.  98,   p.  86. 

3  Anthony    v.   Household    Sewing  '  Gen.  Laws  Minn.  1887,   c.  49,  p. 
Mach.     Co.,    16    R.    I.  571;    s.  c.  18  1C4, 

Atl.  Rep.  176;   5  L.  R.  A.  575. 
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been  held,  include  a  grant  of  power  to  issue  common  stock. i  A  con- 
tract by  a  corporation  to  repay  a  loan  in  preferred  stock  which  it  had  no 
authority  to  issue,  being  a  nullity,  is  not  renewed  by  a  subsequent  act 
authorizing  it  to  issue  preferred  stock,  but  which  does  not  empower  it 
to  renew  that  contract.  ^ 

§  2257.  Privilege  of  Taking  in  Exchange  for  Common 
Stock  when  Exercised.  — In  schemes  by  which  preferred  stock 
is  issued  in  exchange  for  common  stock,  the  privilege  of  making 
the  exchange  is  usually  accorded  to  the  members  to  be  exercised 
within  a  time  fixed  by  the  resolution  ;  and  where  the  resolution 
does  not  fix  the  time,  it  must  be  exercised  within  a  reasonable 
time.  It  has  been  held  that  a  tender  of  common  stock  and  the 
additional  sum  required  for  an  exchange,  made  thirty-three  years 
after  the  privilege  was  conferred,  is  not  made  within  a  reasona- 
ble time.^ 

§  2258.  Formalities  in  the  Mode  of  Issuing.  —  Where,  in 
Massachusetts,  the  statute  defines  the  mode  in  which  "  special 
stock"  may  be  issued,  a  departure  from  the  statutory  requirements 
invalidates  the  issue;  as,  for  Instance,  where  the  call  is  to  con- 
sider whether  preferred  stock  shall  be  issued,  and,  under  such 
call,  a  vote  to  issue  special  stock  is  had,  or  where  the  record  fails 
to  show  the  assent  of  the  required  number  of  stockholders.  Nor 
in  Massachusetts,  contrary  to  the  general  rule  ^  does  the  doctrine 
of  estoppel  apply  to  the  case  of  one  who  has  taken  stock  of  an 
illegal  issue. ^ 

1  Covington  &c.  Bridge  Co.  v.  au  thorizing  stockholders  to  exchange 
Sargent,  1  Cine.  (Ohio)  354.  common  for  preferred  stock,  to  inves- 

2  Anthony  v.  Household  Sewing  tigate  the  claims  of  holders  of  common 
Mach.  Co.,  16  R.  I.  571 ;  s.c.  5  L.  R.  A.  stock,  with  authority  to  settle  the  same 
575;  18  All.  Rep.  176.  There  is  a  nse-  by  purchase  or  otherwise,  and  a  pur- 
ful  note  on  the  subject  of  preferred  chase  by  the  committee  of  common 
stock  in  19  Am.  &  Eug.  Corp.  Cas.  468.  stock,  giving  in  exchange  therefor 
That  a  note  given  in  payment  of  a  shares  of  preferred  stock  previously 
subscription  for  preferred  stock  is  bought  in  by  the  company  and  held  as 
valid,  etc.,  see  Magee  v.  Badger,  30  part  of  the  assets,  —  did  not  constitute 
Barb.  (N.  Y.)  246.  an  exchange  of  stock  under  the  origi- 

3  Holland  v.  Cheshire  R.  Co.,  151  nal  arangement.    Ihid. 
Mass.  231;  s.  c.  24  N.  E.  Rep.  206.     In  ^  Ante,  §  2253. 

the  same  case  it  was  held  that  the  ap-  ^  American  Tube  Works  v.  Boston 

pointment    by  the  corporation    of  a      Machine  Co.,  139  Mass.  5. 
committee,  twenty  years  after  a  vote 
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Article  III.     Rights  of  Preferred  Shareholders. 


Section 

2262.  Right  to  preferential  dividends 

dependsupoa  contract. 

2263.  Such  a  contract  may  consist  of 

a  by-law. 

2264.  Preferred  stock  gives  a  right  to 

interest  chargeable  upon  prof- 
its. 

2265.  Entitles  the  holders  to  dividends 

only  in  case  they  are  earned. 

2266.  Right  to  dividends  not  absolute, 

but  subject  to  just  discretion 
of  directors. 

2267.  Illustration. 

2268.  What  are  "net  earnings  "  to  be 

appropriated  in  dividends  on 
preferred  shares. 

2269.  Interpretation:     dividends     on 

preferred  shares  not  payable 
out  of  earnings  of  subsequent 
years. 

2270.  Earnings  not  withheld  from  pre- 

ferred stockholders  in  order 
to  accumulate  for  the  liquida- 
tion of  funded  debts  maturing 
in  the  future. 

2271.  Eight  of   the  preferred   stock- 

.  holders  to  participate  with  the 
common  stockholders  in  any 
surplus  after  receiving  their 
pi'eferred  dividends. 

2272.  Circumstances  under  which  div- 

idend on  preferred  stock  may 
be  paid,  although  capital  im- 
paired. 


Section 

2273.  Right  to  pass   the   dividend  in 

case  of  changes  of  owner- 
ship. 

2274.  Effect    of    a    guaranty  of  divi- 

dends: whether  absolute  or 
conditioned  on  their  net  earn- 
ings. 

2275.  Doctrine  that  such  a  guaranty 

is  a  guaranty  only  in  case 
there  are  profits. 
227G.  Such  a  guaranty  may  make  the 
right  to  dividends  cumulative. 
2277.  Whether  a  preferential  certifi- 
cate is  of  stock  or  indebted- 
ness. 

Preferred  stockholders  not  en- 
titled to  priority  over  credit- 
ors. 

Illustration. 

Nor  over  other  shareholders. 

Preferred  stock  may  be  issued 
without  the  right  to  vote. 

Is  a  question  of  interpreta- 
tion. 

Interpretation  of  the  phrase 
"  dividends  accruing." 

2284.  "  Interest    dividends,"   payable 

*•  when  able." 

2285.  Right  to  divideuds  on  preferred 

stock. 

2286.  Rights  of  preferred  shareholders 

against  schemes  of  "arrange- 
ment" under  English  Kail- 
way  Companies  Act. 


2278. 


2279. 
2280. 
2281. 

2282. 

2283. 


§  2262.  Right  to  Preferential  Dividends  Depends  upon 
Contract. — It  is  next  proposed  to  consider  the  riL^hts  of 
preferred  shareholders  ;  and  the  chief  question  with  which  we 
are  concerned  consists  of  their  right  to  dividends.  It  must  be 
borne  in  nnnd  that  the  right  to  dividends  on  preferred  stock 
springs  out  of  contract,  from  which  it  follows  that  the  right  to 
such  dividends  depends  upon  different  principles  from  those 
relating  to  dividends  of  common  stock.     Controversies  in  respect 
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to  dividends  on  preferred  slock  must  be  determined  in  each  case 
by  the  terms  of  the  contract  creating  the  preference. 

§  2263.   Such  a  Contract   may  Consist  of  a  By-Law. — A 

hy-law  providing  for  the  payment  of  dividends  on  the  preferred 
stock  of  a  company  establishes  a  contract  between  the  company 
and  its  preferred  stockholders,^  And  it  may  be  added,  with  the 
most  entire  confidence,  that  whether  the  stock  is  issued  in  pur- 
suance of  a  by-law,  or  of  a  resolution  of  the  board  of  directors, 
or  of  a  resolution  passed  at  a  general  meeting  of  stockholders 
(always  assuming  that  the  act  is  valid),  the  person  who  re- 
ceives the  preferred  shares  in  pursuance  of  it,  acquires  a  right 
resting  in  contract  and  enforceable  on  the  theory  of  contract. 
This  is  assumed  in  all  the  cases  on  the  subject  and  is  nowhere 
disputed. 

§  22614.  Preferred  Stock  Gives  a  Right  to  Interest  Charge- 
able Upon  Profits.  —  The  view  of  some  of  the  English  courts 
that  a  preferred  and  guaranteed  dividend  authorized  by  an  act  of 
parliament  is  substantially  interest,  chargeable  exclusively  upon 
profits,^  has  been  adopted  in  this  country,  and  the  conclusion 
thus  expressed  has  been  reached  :  "  The  guarantee  of  a  dividend 
by  a  railway  company  is  construed  by  the  courts  *  *  *  to 
mean  nothing  more  than  a  pledge  of  the  funds  legally  applicable 
to  the  purposes  of  a  dividend  ;  that,  in  short,  it  is  a  dividend,  and 
not  a  debt,  which  is  thus  preferred  and  guaranteed."  ^ 

§  2265.  Entitles  the  Holders  to  Dividends  only  in  Case 
They  are  Earned.  — The  ordinary  species  of  preferred  stock 
entitles  the  holders  to  a  dividend  of  a  certain  per  centum  out  of 
the  profits  of  each  particular  year,  in  preference  to  any  dividends 
on  the  common  stock.  It  amounts  merely  to  an  engagement  to 
divide  earnings  among  the  preferred  stockholders  in  preference 

1  Belfast  &c.  R.  Co.  v.  Belfast,  77  Northeastern  R.  Co.,  3  Jur.  (n.  s.), 
Me.  445;  Hazeltine  v.  Belfast  &c.  R.  part  I,  p.  1093;  Matthews  v.  Great 
Co.,  79  Me.  411;  s.  c.  1  Am.  St.  Rep.  Northern  R.  Co.,  5  Jur.  (n.  s.),  part  I, 
330.  p.  284. 

2  Henry  v.  Great  Northern  R.  Co.,  3  Taft  v.  Hartford  &c.  R.  Co.,  8  R. 
3  Jur.  (x.  s.),  part  I,  1133;  s.  c.  1  De  I.  310;  s.  c.  5  Am.  Rep.  575. 

Gex  &  J.   606.     See  also  Crawford  v. 
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to  those  who  are  not  preferred.  If  there  are  no  earnings  in  a 
particular  year,  they  get  no  dividend  in  that  year.  Whether 
there  are  earnings  in  a  particular  year,  which  can  be  divided 
among  the  preferred  stockholders,  is  a  matter  for  the  directors  to 
determine  in  the  first  in-^tance  in  the  exercise  of  a  sound  and 
honest  business  discretion,  and  subject  to  the  control  of  the 
courts  in  case  their  discretion  is  abused,  as  hereafter  shown. ^ 
Such  a  claim  makes  the  holder  of  the  share  certificate  a  stock- 
holder, and  not  a  creditor. ^  If  a  dividend  were  guaranteed^  or  if 
the  promise  were  to  pay  interest  on  the  shares  absolutely  and  in 
any  event,  he  would,  to  that  extent  at  least,  be  a  creditor. 
Where  the  corporation  guarantees  (as  is  sometimes  the  case) 
not  only  interest  on  the  stock,  but  also  agrees  to  receive  back  or 
otherwise  liquidate  the  principal  of  the  shares  at  par,  at  a  date 
named,  then  the  certificate  becomes  substantially  an  interest- 
bearing  bond  of  the  corporation,  and  the  holder  to  the  fullest 
extent  a  creditor,  although  he  may  also  have  rights  pertaining  to 
a  shareholder,  such  as  the  right  to  vote  at  corporate  meetings. 
It  has  been  pointed  out  that  under  some  schemes,  what  has  been 
called  "  preferred  stock"  is  really  an  interest-bearing  debenture 
of  the  corporation,  which  creates  the  relation  of  debtor  and 
creditor  between  the  corporation  and  the  so-called  shareholder.-^ 
When,  therefore,  no  profits  have  been  earned  out  of  which  a 
preferred  dividend  can  be  paid,  the  holder  of  preferred  shares 
on  which  a  dividend  is  guaranteed  at  a  certain  rate  per  annum 
"  before  any  dividends  shall  be  paid  on  other  stock  of  said  com- 
pany," cannot  maintain  an  action  of  assumpsit  for  the  recovery 
of  the  annual  dividend  thus  guaranteed.* 

1  New  York  &c.  R.  Co.  v.  Nickals,  ence  to  any  dividend  upon  the  capita^ 
119  U.  S.  296 ;  5.  c.  7  Sup.  Cc  Rep.  209.  stock  of  the  company"  was  objectiona- 

2  Under  an  act  empowering  certain  ble  as  implying  that  the  county  was 
counties  to  subscribe  for  preferred  not  a  stockholder.  State  v.  Cheraw 
stock  of   a  certain  railroad,  to   bear  &c.  R.  Co.,  16  S.  C.  524. 

seven  per  cent,  interest,  it  was  held  ^  Such  was  the  case  in  "West  Ches- 

that  a  county  was  not  to  be  a  creditor,  ter  &c.  R.  Co.  v.  Jackson,  77  Pa.  St. 

but  a  stockholder,  and  that  their  stock  321;   in  Burt  v.  Rattle,  31  Oh.  St.  116; 

was  to  be  preferred  over  the  common  and  in  Williams  v.  Parker,  136  Mass. 

stock  by  being  entitled   to  seven  per  204. 

cent,  interest  out  of  the  dividends  in  *  Taft  v.  Hartford  &c.  R.  Co.,  8  R, 

advance  of  the  others.     An  expression  I.  310;   s.  c.  5  Am.  Rep.  575. 
in  the  certificate  "prior  and  in prefer- 
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§  2266.  Right  to  Dividends  Not  Absolute,  but  Subject  to 
Just  Discretion  of  Directors. —  Under  such  a  scheme  as  that 
named  in  the  precedhig  section,  the  right  of  the  holders  of  pre- 
ferred shares  is  not  an  absolute  right  to  a  dividend  in  any  event, 
but  it  is  a  qualified  right  to  a  dividend,  to  the  extent  named  in 
case  there  are  profits  which  can  appropriately  be  divided.  It  is  not 
enough  that  there  may  be  net  earnings  ;  because  the  corporation 
may,  from  its  nature,  have  public  duties  to  perform,  as  in  the 
case  of  a  railroad  company,  whose  duties  require  it  to  expend  its 
net  earnings  in  keeping  up  its  properties  so  that  it  can  serve  the 
public  severally  and  individually.  *'  A  different  view,"  said  the 
Supreme  Court  of  the  United  States,  speaking  through  Mr. 
Justice  Harlan,  "  would  lead  to  results  which  sound  policy  would 
seem  to  forbid,  and  which,  therefore,  it  is  not  to  be  supposed 
were  contemplated  by  the  parties.  For,  if  preferred  stockhold- 
ers become  entitled  to  dividends  upon  a  mere  ascertainment  of 
profits  for  a  particular  year,  the  duty  of  the  company  to  main- 
tain its  track  and  cars  in  such  condition  as  to  accommodate  the 
public  and  provide  for  the  safe  transportation  of  passengers  and 
freight  would  be  subordinate  to  their  right  to  payment  out  of 
the  funds  remaining  on  hand  after  meeting  current  expenses  and 
fixed  charges."^  And  whether  there  are  net  earnings  which 
can  properly  be  distributed  as  a  dividend  on  preferred  shares 
must,  in  the  first  instance,  be  left  to  the  decision  of  the  direct- 
ors, subject,  of  course,  to  judicial  superintendence  where  the 
evidence  shows  that  there  are  profits  which  can  appropriately  be 
so  applied.  In  other  words,  to  quote  again  from  the  language 
of  the  court  in  the  same  case,  the  preferred  shareholders  "  are 
not  entitled,  of  right,  to  dividends,  payable  out  of  the  net  profits 
accruing.in  any  particular  year,  unless  the  directors  of  the  com- 
pany formally  declare,  or  ought  to  declare,  a  dividend  payable 
out  of  such  profits ;  and  whether  a  dividend  should  be  declared 
in  any  year  is  a  matter  belonging  in  the  first  instance  to  the 
directors  to  determine,  with  reference  to  the  condition  of  the 
company's  property  and  affairs  as  a  whole."  ^ 

§  2267.  Illustration. —  This   is  well  illustrated  by  a  ease  in  the 
Supreme  Court  of  the  United  States,  where  it  appeared  that  pending 

1  New  York  &c.  R.  Co.  v.  Nickals,  119  U.  S.  296,  306.  ^  ijy^^   307. 
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an  action  to  foreclose  mortgages  upon  the  property  of  a  railway  com- 
pan}',  an  agreement  was  entered  into,  by  holders  of  common  and  pre- 
ferred shares  of  its  stock  and  its  creditors,  for  co-operation  in  the 
foreclosure  and  sale  under  one  of  the  mortgages,  the  purchase  of  the 
property  and  franchises,  and  the  organization  of  a  new  corporation  to 
take  and  hold  them,  by  one  article  of  which  it  was  agreed  that  preferred 
stock  should  be  issued  to  an  amount  equal  to  the  preferred  stock  of  the 
company  then  outstanding, ' '  entitling  the  holders  to  non-cumulative  divi- 
dends, at  the  rate  of  6  per  cent,  per  annum,  in  preference  to  the 
payment  of  any  dividend  on  the  common  stock,  but  dependent  on  the 
profit  of  each  particular  year,  as  declared  by  the  board  of  directors." 
The  agreement  was  carried  out,  its  provisions  being  set  out  in  the 
articles  of  association  of  the  new  company,  and  preferred  stock  was 
issued  b3'^  it,  as  agreed.  Subsequently  the  directors  made  a  report  of 
the  operations  of  the  new  company  for  a  particular  year,  showing  a  net 
profit  of  a  large  amount  which  had  been  applied  to  improvements  of  the 
property  of  the  company.  The  court  held  that  a  suit  by  holders  of 
preferred  shares  to  compel  the  company  to  declare  and  pay  a  dividend 
to  them  out  of  the  profits  of  that  year  could  not  be  maintained.  The 
agreement  was  not  intended  to  confer  upon  preferred  shareholders  an 
absolute  right  to  a  dividend  in  any  particular  year,  dependent  alone  on 
the  fact,  or  the  official  ascertainment  of  the  fact,  that  there  were  net 
profits  in  that  j'ear,  unless  the  directors  should  formally  declare  or 
ought  to  declare  a  dividend  paj^able  out  of  such  profits,  and  whether  a 
dividend  should  be  declared  in  any  year  was  matter  belonging,  in  the 
first  instance,  to  the  directors  to  determine,  with  reference  to  the  con- 
dition of  the  company's  property  and  affairs  as  whole. ^ 

§  2268.  What  are  '*  Net  Earnings  "  to  be  Appropriated  in 
Dividends  on  Preferred  Shares.  —  This  question  has  been  an- 
swered thus  by  Sir  George  Jessel,  M.  R.  :  "  That  means  this, 
that  the  preferred  shareholders  only  take  a  dividend  if  there 
are  profits  of  the  year  sufficient  to  pay  their  dividend.  *  *  * 
They  are  co-adventurers  for  each  particular  year,  and  can  only 
look  to  the  profits  of  that  year.  If  they  are  lost  for  that  year, 
they  are  lost  forever.  Profits  for  the  year  mean  the  surplus 
receipts,  after  paying  the  expenses  and  restoring  the  capital  to 
the  positian  it  was  in  on  the  first  day  of  January  of  that  year.''  2 
The  same  view  is  thus  expressed  by  a  modern  writer  of  reputa- 

1  New  York  &c.  R.  Co,  v.  Nickals,  -  Dent  v.  London  Tramway  Co.,  L. 

119  U.  S.  296.  R.  16  Ch,  344. 
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tion.     "  The    directors   oF  a  corporation   have   a   discretionary 
power  to  withhold  profits  from  the  holders  of  common  shares  in 
order   to  accumulate  a   surplus,  etc.  ;    but    it   is    the   duty  of 
the  directors  to  pay  the  preferred  shareholders  their  promised 
or  guaranteed  dividends,  whenever  the  company  has  acquired 
funds  which  may  rightfully  be  used  for  the  payment  of  dividends. 
This  rule  applies  with  peculiar  strictness  where  the  preferred 
holders  are  entitled  to  receive  their  dividends  annually  out  of 
profits  earned  during  the  current  year  only,  and  a  deficit  in  any 
year   does   not  become    payable  out   of   subsequent  profits."^ 
Similarly,  the  following  definition  by  Mr.  Justice  Blatchford  has 
been  often  quoted:    "Net  earnings  are,  properly,  the  gross  re- 
ceipts, less  the  expenses  of  operating  the  road  to  earn  such 
receipts.     Interest  on  debts  is  paid  out  of  what  thus  remains,  that 
is,  out  of  net  earnings.     Many  other  liabilities  are  paid  out  of  net 
earnings.     When  all  liabilities  are  paid,  either  out  of  the  gross 
receipts  or  out  of  the  net  earnings,  the  remainder  is  the  profit 
of  the  shareholders,  to  go  towards  dividends,  which  in  that  way 
are  paid  out  of  the  net  earnings."  ^     "  Net  earnings  are  what  is 
left  after  paying  current  expenses  and  interest  on  debt  and  every- 
thing else  which  the  stockholders,  preferred  and  common,  as  a 
body  corporate,  are  liable  to  pay."  ^ 

§  2269.  Interpretation:  Dividends  on  Preferred  Stock  Not 
Payable  out  of  Earnings  of  Subseqvient  Years.  —  The  following 
by-law  has  been  the  subject  of  judicial  interpretation:  "  Dividends  on 
the  preferred  stock  shall  first  be  made  semi-annually  from  the  net  earn- 
ings of  the  road,  not  exceeding  six  per  centum  per  annum,  after  which 
dividend,  if  there  shall  remain  a  surplus,  a  dividend  shall  be  made  on 
the  non-preferred  stock  up  to  a  hke  per  cent,  per  annum ;  and  should  a 

1  Mor.  Corp.  2d  ed.  §  459.  Supervisors,  4    Hill   (N.    Y.)    20,   by 

2  St.  John  V.  Erie  R.  Co.,  10  Blatchf .  Bronson,  J. :  "  Profits  generally  mean 
(U.  S.)  271,  279;  s.  c.  affd,  22  Wall,  the  gain  which  comes  in  or  is  received 
136.  In  Elkins  v.  Camden  &c.  R.  Co.,  from  any  business  or  investment  where 
36  N.  J.  Eq.  233,  239,  it  is  said  in  dis-  both  receipts  and  payments  are  to  be 
cussing  this  question  that  "riglits  are  taken  into  account."  See  also  the 
to  be  governed  and  regulated  each  reasoning  in  Belfast  &c.  R.  Co.  v. 
year  by  the  peculiar  condition  of  the  Belfast,  77  Me.  445,  452 ;  New  York 
corporation  at  the  close  of  the  year."  &c.  R.  Co.  •;;.  Nickals,  119  U.  S.  29G. 
This  is  in  conformity  with  the  deflni-  ^  Warren  v.  King,  108  U.  S.  389, 
tion   of  protits  as    given  in  People  v.  398. 
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surplus  then  remain  of  uet  earnings,  after  botli  of  said  dividends,  in 
any  one  3'ear,  tlie  same  shall  be  di^^ded  pro  rata  on  all  the  stock." 
The  meaning  of  this  by-law  is  that  the  preferred  stock  is,  so  to  speak, 
"  non-cunudative,"  which  is  understood  to  mean  that  the  arrearages  of 
one  year  cannot  be  paid  out  of  the  earnings  of  a  subsequent  year.i 

§  2270.  Earnings  not  Withheld  from  Preferred  Stockhold- 
ers in  Order  to  Accumulate  for  the  Liquidation  of  Funded 
Debts  Maturing  in  the  Future. —  But  if  a  corporation  has  a 
funded  interest-bearing  debt  which  represents  so  much  borrowed 
capital,  and  is  able  to  maintain  its  plant  m  a  suital)le  condition 
for  the  conduct  of  its  business  and  to  pay  the  interest  on  such 
funded  debt,  the  directors  will  ordinarily  not  be  justified  in  al- 
lowing profits  to  accumulate  in  a  reserve  fund  for  the  purpose 
of  liquidating  the  funded  debt  when  it  matures,  to  the  exclusion 
of  the  right  of  preferred  stockholders  to  their  dividends.  Such 
a  rule,  it  has  been  pointed  out,  would  in  the  case  of  many,  if  not 
most  of  the  American  railways,  result  in  withholding  the  divi- 
dends from  preferred  stockholders  indefinitely.  The  hardship 
is  especially  apparent  when  the  rule  is  recollected  ^  that  where 
the  dividends  for  a  particular  year  are  passed  because  there  are 
no  net  earnings  to  divide,  the  right  to  that  dividend  is  lost  for- 
ever. The  justice  of  the  rule  becomes  more  apparent  when  the 
well-known  practice  of  railway  companies  and  other  corporations 
of  paying  their  funded  debt  at  maturity  by  refunding  or  issuing 
new  bonds  secured  by  a  new  mortgage,  is  considered.  The 
question  really  does  not  need  elaboration  ;  but  the  reasons  in 
support  of  this  view  have  been  forcibly  stated  by  Mr.  Chief  Jus- 
tice Peters  in  a  recent  well-considered  case  in  Maine. ^  The 
decision  involved  the  interpretation  of  a  by-law  in  the  nature  of 
a  contract  between  the  company  and  its  shareholders  which  began 
with  the  recital  that  "dividends  on  the  preferred  stock  shall 
first  be  made  semi-annually  from  the  net  earnings  of  the  road," 
etc.  Of  course,  the  real  question  for  decision  was  whether  money 
accumulated  and  not  necessary  for  the  payment  of  any  current 
expenses  is  to  be  deemed  net  earnings  where  there  is  a  bonded 

1  Belfast  &c.  R.  Co.  v.  Belfast,  77  -  Ante,  §§  2266,  2268. 

Me.  445,  449;  Hazeltine  v.  Belfast  &c.  3  Hazeltine  v.  Belfast  &c.  R.  Co.,  79 

R.  Co.,  79  Me.  411 ;  s.  c.  1  Am.  St.  Rep.  Me.  41 1 ;  s.  c.  1  Am.  St.  Rep.  330. 
330. 
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debt  maturing  in  the  near  future,  which  debt  is  capable  of  being 
renewed,  the  security  being  ample,  as  was  the  fact  in  the  par- 
ticular case.  The  learned  chief  justice  said:  "  The  promise  of 
the  company  was,  that  dividends  semi-annually  from  net  earn- 
uin^s  '  shall  be  made.'  But  when  the  present  mortgage  debt  of 
one  hundred  and  fifty  thousand  dollars  was  established,  it  was  to 
be  paid  in  twenty  years,  and  shall  it  not  be  paid  at  the  end  of 
that  time,  asks  counsel  ?  It  may  have  been  supposed  that  twenty 
years  would  be  long  enough  for  the  debt  to  run  without  a  re- 
newal. But  if  it  was  even  supposed  that  the  debt  could  be  con- 
veniently paid  at  maturity  without  renewal,  was  it  not  calculated 
by  the  parties  that  dividends  would  be,  in  the  meantime, 
distributed  to  the  preferred  stockholders?  The  result  only 
proves  a  miscalculation  by  the  company  of  its  ability  to  literally 
perform  its  obligations.  Is  it  an  excuse  for  not  declaring  divi- 
dends out  of  net  earnings,  provided  there  are  net  earnings, 
merely  that  a  company  cannot  pay  an  entire  bonded  del)t  at 
maturity  without  creating  a  new  debt  or  borrowing  again?  Is 
it  not  reasonable  to  require  the  company  to  keep  all  its  obliga- 
tions, when  they  can  easily  do  so?  If  the  company  had  no 
means  or  credit  which  would  enable  them  to  place  a  new  obliga- 
tion on  the  market  there  would  be  force  in  the  position.  But  no 
such  inability  is  or  possibly  can  be  pretended.  Can  it  be  said 
that  a  railroad  company  makes  no  net  profits  in  a  year  in  which 
it  o-alns  thirty-six  thousand  dollars  and  has  only  nine  thousand 
dollars  to  pay  out,  because  it  owes  one  hundred  and  fifty  thou- 
sand dollars,  payable  in  four  years,  abundantly  secured  upon  its 
property,  when  the  company  has  a  perfect  credit  and  abundant 
means  to  enable  it  to  replace  the  old  with  a  new  loan  on  advan- 
tageous terms?  Does  a  merchant  who  carries  on  business  partly 
on  borrowed  capital,  earn  no  profits  in  a  year  at  the  end  of 
which,  besides  retaining  his  capital  he  has  received  twenty-seven 
thousand  dollars  more  than  all  he  has  paid  out,  simply  because 
he  owes  a  debt  for  his  borrowed  capital  which  he  has  abundant 
ability  to  pay,  but  not  without  further  borrowing?  *  *  » 
There  is  hardly  a  railroad  company  in  the  world  that  has  not  a 
funded  debt.  Such  a  rule  would  work  an  injustice  amounting 
to  cruelty  in  many  cases.  Section  100,  Chapter  42  of  the  Re- 
vised Statutes  provides  that  savings  banks  may  invest  their 
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deposits  in  the  stocks  of  any  dividend-paying  railroad  in  New 
P^nglaud.  How  would  the  rule  contended  for  work  with  savings 
bank  deposits  invested  in  Maine  Central  railroad  stock,  a  com- 
pany having  three  million  six  hundred  thousand  dollars  stock 
and  eleven  million  dollars  indebtedness;  or  in  the  Boston  and 
Maine,  with  a  debt  of  seven  million  dollars  ;  or  in  the  Boston 
and  Albany,  with  a  debt  of  ten  million  dollars  ;  or,  if  we  look 
out  of  New  England,  in  the  Chicago,  Burlington  aud  Quincy 
Railroad  Company,  one  of  the  most  reputable  companies  in  our 
country,  having  more  than  eighty  million  dollars  of  funded  in- 
debtedness ?  What  would  annuities  and  life  estates  be  practically 
worth  to  the  holders  of  them  in  railroad  companies,  under  a 
rule  which  allowed  no  dividends  until  all  debts  are  paid?  The 
history  of  railroad  enterprises  teaches  us  that  the  old  liabilities 
of  companies  are  well-nigh  habitually  paid  by  the  creation  of 
new  ones,  the  general  design  being  to  lessen  the  liabilities, 
which  are  represented  in  the  construction,  by  gradual  pro- 
cesses." ^ 

§  2271.  Right  of  the  Preferred  Stockliolders  to  Participate 
with  the  Common  Stockholders  in  any  Surplus  after  Receiv- 
ing their  Preferred  Dividend.  —  In  a  case  involving  this  inquiry 
certificates  of  preferred  stock  recited  that  "  the  holder  thereof  is  en- 
titled to  receive  all  the  net  earnings  of  said  company  which  may  be 
divided  pursuant  to  said  indenture  in  each  year  up  to  $7  per  share,  and 
to  share  in  any  surplus  beyond  S7  a  share  which  may  be  divided  upon 
the  common  stock."  The  indenture  recited  that  "  the  holders  of  pre- 
ferred stock  shall  be  entitled  to  a  dividend  of  seven  per  cent,  before 
any  di\adend  shall  be  declared  upon  other  unpreferred  stock,  and  to 
an  equal  dividend  with  said  other  shares  in  the  net  earnings  of  said 
corporation  beyond  said  seven  per  cent.  The  preferred  stock  was  is- 
sued by  the  company  to  its  bondholders  in  lieu  of  redeeming  the  bonds 
in  cash,  and  is  thus  described  in  the  plan  which  was  submitted  to  the 
bondholders  to  be  signed  by  them  at  the  time :  "  The  preferred  stock  to 
be  seven  per  cent,  and  not  cumulative,  but  to  share  with  the  common 
stock  any  surplus  which  may  be  earned  over  and  above  seven  per  cent, 
upon  both  in  anyone  year."  It  was  held  that,  when  the  preferred 
stock  has,  in  any  one  year,  received  its  S7  per  share,  the  common  stock 
is  entitled  to  receive  $7  per  share,  if  so  much  shall  have  been  earned ; 

1  Ibid.  421,  423,  424. 
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and  that,  if  there  be  any  surplus  beyond  this,  the  two  kinds  of  stock 
shall  share  it  equally.  ^ 

§  2273.  Circumstances  under  which  Dividend  on  Preferred 
Stock  may  he  Paid,  although  Capital  Impaired.  — In  a  case  in 
Connecticut  it  appeared  that  a  railroad  company,  in  order  to  pay  a  large 
floating  indebtedness,  issued  under  legislative  authority  and  sold  for  cash 
nineteen  thousand  shares  of  preferred  stock,  dividends  on  which  to  the 
amount  of  seven  per  cent,  annually  were  to  be  paid  from  the  net  earn- 
ings of  the  company  before  any  dividends  on  the  common  stock,  —  the 
seven  per  cent,  or  any  part  of  it,  when  not  paid  by  dividends,  to  ac- 
cumulate. A  general  statute  provided  that  no  corporation  should 
declare  any  dividend  while  its  capital  was  impaired.  There  had  been 
a  large  impairment  of  its  capital  prior  to  the  issuing  of  the  new  stock. 
It  was  held  that  a  dividend  could  be  made  on  the  preferred  stock  out 
of  the  net  earnings  of  the  road  since  the  issuing  of  the  same,  without 
regard  to  the  prior  deficiency.^ 

§  2273.  Right  to  Pass  the  Dividend  in  Case  of  Changes 
of  Ownership.  —  A  supplement  to  the  charter  of  a  corporation 
authorized  the  issue  of  preferred  stock,  and  provided  "  that,  when 
so  issued,  the  holders  thereof,  respectively,  should  be  entitled  to 
receive  dividends  on  the  same,  not  to  exceed  seven  per  cent,  per 
annum,  before  any  dividend  should  be  set  apart  or  paid  on  the 
other  and  ordinary  stock  of  the  company."  It  was  held  that 
holders  of  preferred  stock  were  entitled  to  such  dividends,  up  to 
seven  per  cent.,  as  the  profits  of  a  particular  year  would  yield, 
before  any  dividends  were  paid  to  the  common  stockholders, 
although  the  deficiency  of  profits  in  one  year  was  not  to  be  made 
up  in  another  year ;  and  that,  when  a  bolder  of  preferred  stock 
failed  to  claim  his  rights  in  certain  years,  a  subsequent  owner 
thereof  could  claim  re-imbursement.^ 

§  2274.  Effect  of  a  Guaranty  of  Dividends:  Whether 
Absolute  or  Conditioned  on  their  heing  Net  Earnings.  —  There 
is  a  difi'erence  of  opinion  upon  the  question  whether  a  contract 
by  which  the  shareholder   becomes  entitled  to   a  dividend  of  a 

1  Bailey  v.  Hannibal  &c.  R.  Co.,  1  ^  Elkins  v.  Camden  &c.  R.  Co.,  36 
Dill.  (U.  S.)  174.                                              N.  J.  Eq.  233. 

2  Cotting  V.  New  York  &c.  R.   Co., 
54  Conn.  156, 
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certain  per  cent,  each  year,  or  by  which  the  company  ako 
guarantees  the  dividend,  creates  an  absohite  obligation  on  the  j^art 
of  the  corporation  to  pay  interest  on  the  shares,  or  only  an  obli- 
gation to  pay  a  preferred  dividend  in  case  there  are  profits  which 
can  be  divided.  There  would  seem  to  be  no  room  for  doubt  on 
the  question  ;  and  yet  the  courts  have  doubted  upon  it,  and 
have,  the  author  thinks,  gone  wrong  in  deciding  it.  If  the 
shares  are  entitled,  we  will  say,  to  a  preferred  dividend  of  seven 
per  cent.,  then  the  corporation  must  pay  that  dividend  if  there 
are  profits  which  can  be  properly  so  applied,  and  to  create  this 
obligation  the  additional  guaranty  is  not  necessary.  The  rule 
of  interpretation  w-hich  makes  the  guaranty  a  mere  guaranty  of 
dividends  in  case  there  are  profits  out  of  which  dividends  can  be 
declared,  jrives  no  effect  whatever  to  that  clause  of  the  con- 
tract,  and  violates  the  rule  that  an  instrument  must  be  so  inter- 
preted, if  possible,  to  give  effect  to  all  its  parts.  The  additional 
guaranty  can  only  mean  that  the  company  undertakes  that  the 
dividend  shall  be  payable  in  any  event,  —  in  other  words,  it  con- 
verts the  certificate  into  an  interest-bearing  debenture.  Where, 
in  addition  to  the  guaranty  of  interest  at  the  rate  named,  the 
stock  is  payable  in  full  on  a  dissolution  of  the  corporation  next 
after  the  payment  of  debts,  there  is  no  room  for  any  hesitation 
in  holding  that  the  guaranty  of  interest  is  absolute  and  wholly 
independent  of  the  question  whether  there  are  profits  in  any 
year  whatever  on  which  a  dividend  could  be  properly  declared  ;  ^ 
for  here  the  share  certificate  is  in  the  nature  of  an  interest- 
bearing  debenture. 

§  2275.  Doctrine  that  Such  a  Guaranty  is  a  Guaranty  only 
in  Case  there  are  Profits.  —  We  must,  however,  take  the 
decisions  as  we  find  them.  There  are  holdings  to  the  effect  that 
a  general  guaranty  of  dividends  by  a  railroad  company  on  its 
preferred  stock  is  not  a  guaranty  of  payment  in  any  event,  but 
only  in  the  event  that  the  dividends  are  earned.^  It  has  also 
been  held  that  the  holders  of  preferred  stock  or  preference 
shares  of  a  corporation,  are  entitled  to  dividends  when  there  are 
profits  out  of"  which  dividends  may  be  declared,  and  not  other- 

1  Williams    v.    Parker,    13G   Mass.  -  Miller  v.  Ratterman,  47  Ohio  St. 

204.  141;  s.  c.  23  Ohio  L.  J.  416. 
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v/ise,  although  the  resolution  of  the  directors  under  which  the 
stock  is  issued  provides  that  "  a  setni-aunual  dividend  of  five  per 
cent.,  payable  in  each  year,  shall  be  guaranteed  by  the  com- 
pany," and  although  the  certificates  of  stock  contain  the  recital 
"  five  per  cent,  serai-annual  dividend  guaranteed.''  ^  This  con- 
clusion is  enforced  by  Mr.  Justice  Cooley  in  a  train  of  specious 
reasoning,  proceeding  upon  the  view  that  the  conclusion  which 
would  make  such  stock  a  debt  and  which  would  make  the  semi- 
annual guaranteed  dividend  merely  interest,  would  place  the 
preferred  in  antagonism  to  the  general  shareholder,  and  would 
thereby  produce  inharmony  iu  the  management  of  the  corpora- 
tion; since  preferred  shareholders  would  be  interested  in  keeping 
it  alive  as  long  as  they  could  sap  its  capital  by  the  collection  of 
the  semi-annual  dividends,  while  in  case  of  its  becoming  a  failing 
concern,  the  general  shareholders  would  be  interested  in  winding 
it  up  and  distributing  its  capital  among  all  the  shareholders. 
"A  contract,"  concluded  the  learned  judge,  "the  necessary 
construction  of  which  would  be  that  on  which  the  plaintiff  relies, 
and  which  would  lead  or  tend  to  the  consequences  pointed  out, — 
which  would  require  dividends  when  honesty  and  good  faith  to 
the  public  would  forbid,  and  public  opinion  condemn  them; 
which  would  antagonize  the  positions  of  different  classes  of  men 
engaged  in  the  same  joint  undertaking  and  preclude  harmony  of 
action  and  union  of  effort,  precisely  under  those  circumstances 
■when harmony  and  union  would  be  most  essential;  under  which 
the  corporation  making  it  must  almost  inevitably  be  destroyed 
unless  it  should  enjoy  continuous  prosperity;  and  which,  under 
some  circumstances,  would  make  one  class  of  persons  having  a 
voice  in  the  control  and  management  of  the  corporation  interested 
in  so  controlling  its  means  as  to  keep  them  as  long  as  possible  in 
an  unproductive  condition,  until  by  a  slow  process  they  can 
absorb  them  to  the  prejudice  of  their  associates,  —  must  neces- 
saril}^  be  opposed  to  public  policy  and  void.  And  a  contract 
which  will  bear  any  other  reasonable  construction  could  not,  con- 
sistently with  the  rules  of  law,  and  with  regard  to  what  must  be 
deemed  the  intent  of  the  parties,  that  their  contract  should  be  just, 
reasonable  and  beneficial,  have  this  construction  put  upon  it."'-* 

1  Lockhart     v.     Van    Alstyne,     31  ^  Ibid.,  p.  84. 

Mich.  76,  s.  c.  19  Am.  Rep.  156. 
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I 

§  2276.  Snch  a  Guaranty  may  Make  the  Right  to  Dividends 
Cumulative.  —  Such  a  guaranty  may,  however,  have  the  possi- 
ble effect  of  making  the  right  to  the  dividends  cumulative^  — 
that  is,  of  making  the  profits  of  one  year  make  up  the  defi- 
ciencies of  the  preceding  years.  At  least  one  holding  in  an 
intermediate  appellate  court  is  found  where  the  certificates 
stated  that  the  stock  was  "  entitled  to  dividends  at  the  rate  of 
10  per  cent,  per  annum,  payable  semi-annually,  in  New  York, 
on  the  first  days  of  June  and  December,  in  each  year,  out  of  the 
net  earnings  of  said  company;  and  the  payment  of  dividends 
as  aforesaid  is  hereby  guaranteed."  Here  it  was  held  that  the 
holders  of  the  stock  were  entitled  to  the  guaranteed  amount  of 
dividends  out  of  the  net  earnings  whenever  made,  and  were  not 
restricted  to  the  earnings  of  any  year  for  the  payment  of  divi- 
dends falling  due  that  year. ^ 

§  2277.  Whether  a  Preferential  Certificate  is  of  Stock  or  of 
Indebtedness.  —  Whether  the  scheme  and  the  certificate  issued 
in  pursuance  of  it  creates  stock  in  the  corporation  or  an  indebt- 
edness of  the  corporation  to  the  scripholder  must  depend  on  the 
terms  of  the  authorizing  statute,  of  the  resolution  under  which 
the  certificates  are  issued,  and  of  the  certificates  themselves.  It 
is  ruled  in  Ohio  that  where  a  resolution  adopted  by  stockholders 
of  a  railroad  company,  authorizing  the  issue  of  preferred  stock, 
recites  that  it  is  to  be  issued  under  an  act  which  authorizes  the 
issue  of  preferred  stock,  and  not  of  certificates  of  indebtedness, 
referring  to  it  by  its  title  and  date,  which  resolution  is  made  a 
part  of  the  certificates  thereafter  issued,  such  certificates  will  be 
held  to  be  certificates  of  stock,  unless,  considering  the  whole 
transaction,  it  is  clear  that  the  purpose  was  to  create  a  debt,  and 
unless  a  debt  was  in  fact  created.^  Where  a  manufacturing 
3orporatiou,  professing  to  act  under  the  Ohio  act  of  1870,  pro- 
viding for  the  issue  of  preferred  stock  to  pay  debts,  issued  certifi- 
cates of  preferred  stock,  so-called,  certifying  that  the  corporation 
guaranteed  to  holders  the  payment  of  four  per  cent,  semi- 
annual dividends,  and  the  final  payment  of  the  entire  amount  at 
a  specified  time,  with  the  right  to  convert  the  preferred  stock 

J  Prouty  V.  Michigan,  &c.  R.  Co.,  4  2  Miller  v.  Ratterman,  47  Ohio  St. 
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into  common  stock;  and  the  company,  at  the  same  time,  exe- 
cuted and  delivered  to  a  trustee  its  bond  and  mortgage,  to  secure 
the  holders  of  such  certificates, — it  was  held  that  the  holders 
of  the  certificates  did  not  thereby  become  stockholders  or  mem- 
bers of  the  corporation,  but  its  creditors  ;  and  that,  as  such 
creditors,  they  had  a  lien  upon  the  mortgage  property,  supe- 
rior to  that  of  general  creditors  of  the  corporation,  or  of  its 
assignees.^ 

§  2278.  Preferred  Stockholders  not  Entitled  to  Priority 
over  Creditors. —  A  preferred  stockholder,  whose  contract 
merely  entitles  him  to  dividends  out  of  profits  in  preference  to 
ordinary  stockholders  cannot,  by  virtue  of  his  contract,  claim  a 
preference  over  creditors;  for  any  contract  which  gives  him  such 
a  preference  leaves  him  out  of  the  category  of  shareholders  and 
places  him  in  that  of  preferred  creditors.  Stated  in  another 
way,  when  the  scheme  of  preference  is  such  that  the  status 
of  the  so-called  preferred  shareholder  is  really  that  of 
a  shareholder,  and  not  that  of  a  creditor,  he  is  of  course 
entitled  to  no  preference  in  winding  up  the  company  in  the 
distribution  of  its  assets  over  its  creditors.  He  is  still  a 
member,  and  hence  in  a  sense  a  debtor  and  not  a  creditor.  Nor 
does  the  mere  fact  that  he  is  entitled  to  a  preference  over  other 
shareholders  in  respect  of  dividends  where  there  are  profits  to 
divide,  leave  him  out  of  this  category  and  entitle  him  to  such  a 
preference  in  winding  up.^  His  rights  are  to  have  his  preferred 
dividend  in  case  there  is  a  surplus  which  can  properly  be  divided 
among  shareholders,  and  there  can  be  no  such  surplus  so  long  as 
debts  of  the  corporation  remain  unpaid  as  they  mature.'  And 
creditors  who  surrender  their  debentures  for  preferred  stock 
remit  themselves  to  this  position  ;  for  by  so  doing  they  cease  to 
be  creditors  and  become  shareholders.* 

§  2279.  Illustration.  —  Certificates  of  preferred  stock  of  the  Ohio 
and  Mississippi  Railway  Company  were  issued,  containing  the  following 

1  Burtu.  Rattle,  31  Ohio  St.  116.  3  Warren  v.  King,    108   U.   S.  389; 

2  Re  Loudon  India  Rubber  Co.,  L.      aff' g  s.  c  2  Fed.  Rep.  36. 

R.  5  Eq.  519;  Griffith  v.  Paget,  6  Cli.  ■•  St.  John  v.  Erie  R.  Co.,  22  Wall. 

Div.  511.  (U.    S.)    136;  afE'g  s.   c.    10  Blatcbf. 
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language :  "  The  preferred  stock  is  to  be  and  remain  a  first  claim  upon 
the  property  of  the  company  after  its  indebtedness,  and  the  holder 
thereof  shall  be  entitled  to  receive  from  the  net  earnings  of  the  com- 
pany seven  per  cent,  per  annum,  pa3'able  semi-annually,  and  to  have 
such  interest  paid  in  full,  for  each  and  every  year,  before  any  payment 
of  dividends  upon  the  common  stock ;  and  whenever  the  net  earnings  of 
the  corporation,  which  shall  be  apphed  in  the  payment  of  interest  on 
the  preferred  stock  and  of  dividends  on  the  common  stock,  shall  be 
more  than  sufficient  to  pay  both  said  interest  of  seven  per  cent,  on  the 
preferred  stock  in  full,  and  seven  per  cent,  dividend  upon  the  common 
stock,  for  the  year  in  which  said  net  earnings  are  so  applied,  then  the 
excess  of  such  net  earnings  after  such  payments  shall  be  divided  upon 
the  preferred  and  common  shares  equally,  share  by  share."  It  was 
held  that  the  preferred  stockholders  had  no  claim  on  the  property 
superior  to  that  of  creditors  whose  debts  were  contracted  by  the  com- 
pany subsequently  to  the  issue  of  the  preferred  stock,  and  that  their 
only  valid  claim  was  one  to  a  priority  over  the  holders  of  common 
stock.  ^ 

§  2280.  Nor  over  Other  Shareholders.  —  Nor  does  a  mere 
right  to  a  preference  in  receiving  dividends  out  of  profits  give 
a  right  of  preference  over  other  shareholders  in  the  distribu- 
tion of  the  company's  assets  on  a  final  winding-up.  The 
preferred  shareholder  is  still  a  shareholder,  and  is  entitled 
to  whatever  preference  his  contract  gives  him,  and  to  no 
more.^ 

§  2281.  Preferred  Stock  may  be  Issued  without  the  Right 
to  Vote.  —  The  ownership  of  stock  in  an  incorporated  company, 
as  a  general  rule,  carries  with  it  the  right  to  vote  upon  the  same 
at  any  meeting  of  the  holders  of  the  capital  stock.  But  to  this 
rule  there  may  be  exceptions  ;  and  it  is  competent  for  a  railroad 
company,  in  issuing  certificates  of  preferred  stock,  to  stii)ulate 
therein  that  the  holders  shall  not  have  or  exercise  the  right  to 
vote  the  same,  as  the  owners  of  the  same,  at  any  meeting  of  the 
holders  of  the  capital  stock  of  the  company.' 

1  Warren  v.  King,  108  U.  S.  389.  of  the  English  Company's  Act,  1867. 

2  Griffith  t;.  Paget,  6  Ch.  Div.  511.  Re  Brightou&c.  R.  Co.,  44  Ch.  Div.  28. 
The  separate  assent  of  the  preferred  ^  Miller  v.  Ratterman,  47  Ohio  St. 
shareholders,  as  a  class,  is  not  neces-  141 ;  s.  c.  23  Oh.  L.  J.  416. 
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§  2282.  Is  a  Question  of  Interpretation. —  An  examination 
of  the  cases  makes  it  plain  that  in  most  cases  the  questions  which 
have  arisen  in  respect  of  the  rights  of  preferential  stockholders 
are  questions  of  interpretation,  depending  on  the  terms  of  the  par- 
ticular instruments,  rather  than  general  principles  of  law.  Cita- 
tions could  be  accumulated  of  cases  depending  upon  particular 
states  of  fact,  but  to  no  useful  purpose,  because  the  law  is  a 
collection  of  principles  and  not  facts.^ 

§  2283.  Interpretation  of  the  Phrase  "  Dividends  Accru- 
ing." —  In  an  action  against  a  corporation  for  dividends  claimed  to  be 
due  under  the  terms  of  a  special  contract,  it  appeared  that  the  corpora- 
tion, on  transferring  to  plaintiff  certain  shares  of  its  stock  in  payment 
of  letters-patent  assigned  by  her,  agreed  "  that  the  dividends  accruing  " 
to  plaintiff  on  such  shares  of  stock,  "shall  amount  to  at  least  $219  on 
or  before  May  17th,  1886,  and  to  the  additional  sum  of  $219  on  or  be- 
fore May  17th,  1887."  No  dividend  being  declared  by  May  17,  1886, 
defendant  paid  to  plaintiff  $219.  A  dividend  of  five  per  cent,  was  de- 
clared January  1st,  1887,  and  plaintiff  was  paid  the  same,  amounting  to 
$175,  and  also,  on  May  17,  1887,  the  difference  between  such  dividend 
and  $219.  In  July,  1887,  the  company  declared  a  dividend  of  three  per 
cent,  but  defendant  refused  to  pay  plaintiff  any  more  thereof  than  the 
proportion  earned  after  May  17.  It  was  held  that,  as  dividends,  unlike 
interest,  do  not  "  accrue"  until  they  are  declared,  the  plaintiff,  under 
the  terms  of  her  agreement,  was  entitled  to  the  whole  of  the  July 
dividend.  2 

§  2284.  "  Interest  Dividends,'*   Payable  "  When  Able."  — 

If  a  corporation  has  voted  to  pay  its  stockholders  an  interest  dividend 
at  some  future  time,  when  it  should  be  able,  and  has  issued  certificates 
therefor  accordingly,  the  determination  of  the  question  whether  at  any 
particular  time  it  is  able  to  pay  it  does  not  rest  in  the  final  decision  of 
the  directors,  but  in  that  of  the  court,  who,  in  judging  of  it,  will  pay  re- 
o-ard  not  only  to  the  existing  Habilities  and  funds  of  the  corporation,  but 
also  to  those  contingencies  to  which  it  is  exposed  which  may  require 
unusual  outlays. ^     If  the  holder  of  such  a  certificate  can  under  any 

1  Such  cases  are:  Totteu  v.  Tison,  2  parks  v.  Automatic  Bank  Punch 

64  Ga.  139;  Sullivan  v.  Portland  &c.  Co.,  U  Daly  (N.  Y.),  424;    s.  c.  U  N. 

R.  Co.,  4  Cliff.    (U.  S.)  212;  Bailey  v.  Y.  St.  Rep.  710. 

Hann.bal  &c.  R.   Co.,  1  Dill.   (U.  S.)  3  Barnard  v.  Vermont  &c.  R,  Co., 

174;    Cu  ver  v.  Reno  Real  Estate  Co.,  7  Allen  (Mass.),  512. 
91  Pa.  St.  367. 
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circumstances  maintain  an  action  upon  it,  he  can  only  do  so  by  proof 
that  the  compauj'  is  able  to  pa}^  the  full  amount  of  the  interest  covered 
by  the  vote,  either  at  the  time  specified  therein  or  at  the  commence- 
ment of  the  action,  without  reference  to  the  question  whether  certificates 
have  been  issued  for  the  full  amount  or  not.^  When,  therefore,  the 
stockholders  of  a  railroad  corporation  voted  to  pay  interest  on  sub- 
scriptions for  stock  until  the  completion  of  the  railroad ;  and,  after  pay- 
ment of  such  interest  for  some  time,  and  the  completion  of  the  road, 
passed  another  vote,  reciting  their  pecuniary  inability  to  pay  one  such 
dividend  in  aiTear,  and  authorizing  the  issue  of  certificates  therefor, 
payable  at  a  future  day  named,  "  with  the  express  understanding  and 
agreement  that  if  there  is  not  sufficient  money  in  the  treasury  on  the  day 
that  it  falls  due,"  the  holders  of  such  scrip  should  recover  pro  rata  so 
much  as  the  treasurer  should  be  able  to  pay,  and  that  as  soon  afterwards 
as  he  should  be  able  to  pay  it  he  should  give  notice  by  advertisement, — 
it  was  held  that,  so  long  as  the  treasurer  had  no  funds,  the  holders  of 
scrip  could  maintain  no  action  against  the  company  .2 

§  2285.  Right  to  Dividends  on  Preferred  Stock  nnder  Par- 
ticular Contracts. ""^  —  It  has  been  held  that  holders  of  preferred  stock 
in  a  corporation,  entitled,  by  their  contract  and  by  the  charter,  to 
receive  interest  in  preference  to  the  payment  of  dividends  on  the 
common  stock,  and  after  payment  of  the  mortgage  interest,  cannot 
be  deemed  prejudiced  by  the  corporation's  issuing  mortgage  bonds 
consolidating  prior  and  subsequent  indebtedness.'*  A  certificate  for 
shares  of  stock  in  a  railroad  corporation  declared  that  such  stock  should 
be  entitled  to  preferred  dividends,  out  of  the  net  earnings,  not 
to  exceed  a  specified  rate,  after  payment  of  mortgage  interest  in 
full.  After  the  certificate  was  issued,  the  corporation  borrowed 
money  and  issued  bonds  therefor,  bearing  interest,  and  also  took 
leases,  on  rent  of  connecting  railroads.  It  was  held  that  the  holder  of 
the  certificate  was  not  entitled  to  be  paid  a  dividend,  before  payment  of 
the  interest  on  such  bonds  or  of  such  rent.^  The  bj'-laws  of  a  railroad 
corporation  provided  that  dividends  on  the  preferred  stock  should 
"  first  be  made  semi-annually  from  the  net  earnings  of  said  road,"  and 
that  no  assessment  should  be  made  until  the  full  amount  necessary  to 
build  the  road  had  been  subscribed,  so  as  to  avoid  the  necessity  of 
mortgaging.     The    company,    nevertheless,  mortgaged   its   road,    and 

1  Ibid.  ^  Thompson    v.    Erie    E.    Co.,    11 

2  Cunuhigham  v.  Vermont  &c.  R.  Abb.  Pr.  (n.  s.)  (N.  Y.)  188;  s.  c.  42 
Co.,  12  Gray  (Mass.),  411.  How.  Pr.  (N.  Y.)  68. 

3  See  Re  Dicido  Pier  Co.  (1891),  2  5  gt.  John  v.  Erie  Railway  Co.,  10 
Ch.  355.  Bhitchf.  (U.  S.)  271. 
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afterwards  leased  it,  receiving  enough  rent  to  pay  all  interest  and  pay  off 
some  of  its  floating  debt.  It  was  held  that  the  "  net  earnings  "  were 
the  gross  receipts,  less  the  interest  on  the  permanent  debt  and  the 
annual  contributions  to  a  sinking  fund  for  its  payment,  less  all  floating 
liabilities  which  in  good  judgment  should  be  presently  paid.^ 

§  2286.  Rights  of  Preferred  Shareholders  against  Schemes 
of  ''Arrangement"  under  English  Railway  Companies 
Act.  —  The  question  whether  a  scheme  of  arrangement  between  a  rail- 
road company  and  its  creditors  is  or  is  not  prejudicial  to  the  rights  of 
any  class  of  preference  shareholders,  within  the  English  Railway  Com- 
panies Act  of  1867,  §  15,  providing  that  their  consent  may  be  dispensed 
with  where  the  scheme  is  not  so  prejudicial,  is  for  the  shareholders,  and 
not  for  the  court,  to  determine. ^ 


Article  IV.     Remedies  of  Preferred  Shareholders. 

Section  Section 

2289.  Remedies  for  the  enforcement      2293.  Action  brought  in  behalf  of  all 

of  this  contract.  other  preferred  shareholders, 

etc. 

2290.  Action  at  law.  2294.  Parties  defendant. 

2291.  Jurisdiction  of  equity.  2295.  Booiis  of  the  corporation   evi. 

2292.  Scope      of      the      remedy      in  dence. 

equity.  2296.  Laches. 

§  2289.   Remedies  for  the  Enforcement  of  this  Contract.  — 

It  would  be  delusive  to  say  that  this  right  of  preference  exists 
by  virtue  of  contract,  and  at  the  same  time  to  say  that  the 
ordinary  legal  remedies  for  the  enforcement  of  the  contract  do 
not  exist.  And  herein  lies  the  chief  distinction  between  the 
rio^hts  of  the  preferred  and  those  of  the  common  stockholder. 
We  have  already  seen  that  the  common  stockholder  ordinarily  has 
no  remedy  to  compel  the  declaration  and  payment  of  a  dividend.^ 
But  the  general  rule  is  otherwise  in  regard  to  preferred  share- 
holders. If  the  directors  refuse  to  declare  and  pay  dividends  to 
such  stockholders  in  accordance  with  the  terms  of  the  contract, 
they  are  obviously  entitled  to  some  appropriate  remedy  to  compel 
the  directors  to  perform  the  duty  or  to  recover  damages  for  its 


1  Belfast  &c.   R.  Co.  v.  Belfast,  77  2  Rg  Neath     &c.    R.    Co.    (C.    A.) 

Me.  445.  (1892),  1  Ch.  349. 

3  Ante,  §  2128. 
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non-performance;   otherwise  their  right  of  preference  would  be 
merely  delusive. 

§  2290.  Action  at  Law.  —  An  action  at  law  has  been  allowed 
against  a  corporation  on  a  contract  to  make  a  dividend  of  its 
earnings  ;  ^  and  in  a  plain  case  of  the  breach  of  such  a  contract 
no  reason  is  perceived  why  such  an  action  would  not  lie. 

§  2291.  Jurisdiction  of  EquitJ^  —  But  this  would  not  ex- 
clude the  jurisdiction  of  a  court  of  equity^  which,  in  cases  that 
might  be  supposed,  would  be  more  effective.  There  is  no  diffi- 
culty in  supporting  the  jurisdiction  of  equity,  on  the  theory  that 
the  refusal  of  such  a  dividend  is  a  breach  of  trust  on  the  part  of 
the  directors.  The  contract  which  gives  the  preferred  share- 
holders a  right  to  the  dividend  out  of  the  net  earnings  impresses 
any  net  earnings  in  the  hands  of  the  directors,  for  the  particular 
year,  with  a  trust  in  behalf  of  the  preferred  shareholders,  to  the 
extent  required  by  the  terras  of  the  contract.  If  the  directors 
refuse  to  perform  that  trust  by  making  the  distribution,  a  court 
of  equity  will,  obviously,  in  a  suit  in  which  the  parties  in  inter- 
est are  made  defendants,  compel  them  to  do  so.^ 

§  2292.  Scope  of  the  Remedy  in  Equity.  —  Where  the 
dividends  are  not  paid  upon  preferred  stock  in  pursuance  of  the 
terms  of  a  contract,  the  holders  of  such  stock  may  maintain  an 
equitable  action  to  compel  a  specific  performance  of  the  contract 
and  to  restrain  the  payment  of  dividends  on  the  common  stock 
until  the  arrears  of  their  preferred  dividends  shall  have  been 
paid.^  "The  cause  of  action,"  said  Miller,  J.,  "is  of  an 
equitable    character,    and    the    remedy   demanded    can    not    be 

■"  Bates  V.  Androscoggin  &c.  R.  Co.,  R.  30  Ch.  376,  and  New  York  &c.  R 

49    Me.  491.     Compare  Taft  v.  Hart-  Co.  v.  Nickals,  119X1.  S,  296  (revers- 

ford  &c.  R.  Co.,  8  R.  I.  310;  s.  c.  5  iug    s.  c.  21  Blatchf.  (U.    S.)177  and 

Am.  Rpp.  575,  which  was  an  action  of  Nickals  v'.  New  York  &c.  Ry.  Co.,  15 

assumpsit.  Fed.  Rep.  575);  Mcintosh  v.  Flint  &c. 

2  This    was    done  in   Hazeltine   v.  R.  Co.,  32  Fed.  350;  s.  c.  1  Rail.  &  Corp. 

Belfast  &c.  R.  Co.,  79  Me.  411;  s.  c.  1  L.  J.  299;  Boardman  v.  Lake  Shore  &c. 

Am.  St.  Rep.  330;   19  Am.  &Eng.Corp.  R.  Co.,  84  N.  Y.  157. 
Cas.  45G;   10  A.tl.  Rep.  328;  30  Am.  &  ^  Boardman  v.  Lake  Shore   &c.  R. 

Eng.  R.   Cas.    528;   4  New  En?.  Rep.  Co.,  84  N.  Y.  157. 
704.     See  also  Ashbury  v.  Watson,  L. 

1699 


2  Thomp.  Corp.  §  2293.]     shares  considered  as  property. 

obtained  by  an  action  at  law.  It  is  not  an  action  to  recover  tlie 
dividends  alone,  but  to  compel  the  defendant  to  do  what  is  nec- 
essary and  proper  for  the  specific  performance  of  the  contract. 
*  *  *  The  plaintiffs  pray  that  an  account  be  taken,  that  the 
defendant  be  compelled  specifically  to  perform  the  agreement 
and  enjoined  from  declaring  or  paying  any  dividends  upon  the 
common  or  unpref erred  stock  of  the  corporation,  until  the  hold- 
ers of  the  guaranteed  or  construction  stock  are  all  paid.  With- 
out some  action  of  the  officers  of  the  corporation,  there  is  no 
power  to  pay  the  dividends;  and  as  they  are  to  be  paid  out  of 
net  earnings,  this  cannot  be  done  in  any  other  manner."  ^  So, 
in  Virginia  it  has  been  held  that  a  suit  in  equity  may  be  main- 
tained by  the  holders  of  guaranteed  stock  to  compel  the  corpo- 
ration to  allow  them  to  participate,  equally  with  the  holders  of 
the  common  stock,  in  any  larger  dividends  declared  in  favor  of 
the  latter  after  the  payment  to  the  plaintiffs  of  the  preferential 
or  guaranteed  dividends :  ^  that  such  a  suit  is  to  be  treated  as  a 
creditor'' s  bill,  in  such  a  sense  that  the  remedy  accorded  by  the 
decree  settling  the  rights  of  the  parties,  accrues  in  favor  of  all 
the  guaranteed  stockholders,  whether  parlies  to  the  suit  or  not; 
that  a  reference  should  be  made  to  a  commissioner  io  ascertain, 
state  and  report  who  are  the  other  holders  of  guaranteed  stock, 
and  in  what  shares  money  dividends  are  coming  to  them  under 
the  decree  settling  the  rights  of  the  parties;  and  further,  that 
proper  steps  should  be  taken  for  the  allowance  of  counsel  fees 
against  the  guaranteed  stockholders  not  already  represented  by 
counsel.^    ■ 

§  2293.  Action  Brought  in  Behalf  of  All  Other  Preferred 
Shareholders,  etc.  —  An  action  to  secure  the  application  of 
future  earnings  of  a  corporation  to  the  payment  of  dividends 
due  holders  of  preferred  stock,  is  properly  brought  by  one  of 
the  holders  of  such  stock  on  his  own  behalf,  and  on  behalf  of 
others  having  like  grounds  of  complaint.* 

1  Ibid.,  p.  179.  ^  Prouty  v.  Michigan  &c.  R.  Co.,  4 

2  Gordouu.  Richmond  &c.  R.  Co.,  Thomp.  &  C.  (N.  Y.)  230,  241.  The 
78  Va.  601.  court  cite,  as  supporting  the  propriety 

3  Gordon  v.  Richmond  &c.  R.  Co.  of  bringing  the  action  in  this  form, 
(on  second  appeal),  81  Va.  621.  Story    Eq.    PI.  (7th    ed.),  §§    49-103; 
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§  2294.  Parties  Defendant The  stockholders  not   Joined 

as  plaintiffs  are  not  necessarily  parties  defendant ;  the  corporation 
binds  them  by  representation.^ 

§  2295.  Books  of  the  Corporation  Evidence. — Upon  the 
hearing  of  such  an  action,  for  the  purpose  of  showing  authority 
for  the  issue  of  the  stock,  the  book  of  minutes,  containing  reso- 
lutions of  the  directors,  authorizing  the  issue,  are  properly 
admitted  in  evidence. ^ 

§2296.  Laches. — Where  preferred  stockholders  seek  a 
remedy  in  equity,  it  may  be  found  that  they  have  lost  their 
rights  by  laches,^  jasi  as  common  stockholders  may,  in  conse- 
quence of  their  laches,  lose  their  right  to  undo  a  scheme  by 
which  preferred  shares  have  been  issued.^ 

McKenzie    v.    Lamereux,     12     Barb.  i  Prouty  v.  Michigan  &c.  R.  Co.,  4 

(N.    Y.)    516;  Bouton     v.    Brooklyn,      Tliomp.  &  C.  (N.  Y.)  230. 
15    Id.    375;     Hammond    v.    Hudson  ^  Boardman  v.  Lake    Shore  &c.  E, 

River  &c.   Co.,   20    Id.    378;  Cady  v.      Co.,  8i  N.  Y.  157. 
Conger,  19  N.  Y.  256.    See  post,  €h.  ^  Sullivan  v.  Portland  &c.  R.  Co., 

93,  Art.  I.  4  Cliff.  (U.  S.)  212. 

4  Ante,  §  2153. 
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CHAPTER   xxxyir. 

TRANSFERS   OF   SHARES. 

Art.  I.  Right  of  Alienation,  §§  2300-2313. 

II.  Lien  OF  Corporation  on  its  Shares,  §§  2317-2344. 

III.  Nature  of  Share  Certificate,  §§  2348-2363. 

IV.  Formalities:   Registration,  §§  2365-2384. 
V.  Unregistered  Transfers,  §§  2387-2405. 

VI.  Priorities    as   between  Attaching  Creditors  and  Un- 
recorded Transferees,  §§  2409-2421. 
VII.  Compelling  Transfers  in  Equity,  §§  2425-2441. 
VIII.  Mandamus  to  Compel  Transfers,  §  2445. 
IX.  Action  at  Law  for  Refusal  to  Register,  §§  2447-2468. 
X.  Measure  of  Damages  for  Refusing,  §§  2471-2483. 
XI.  FiDuciART    Relation    between     Company    and    Stock- 
holder, §§  2486-2490. ' 
XII.  Its  Liability  for  Wrongful  Transfers,  §§  2493-2513. 
XIII.  Its   Duties   and   Responsibilities    where    Certifcates 

HAVE  been  lost  OR  Stolen,  §§  2516-  2525. 
XIV.  Transfers  of  Shares  held  in  Trust,  §§  2527-2551. 
XV.  Liabilities    for   Transferring   on  Forged  Powers  ob 
Attorney,  §§  2555-2583. 
SUBDIV.      I.  Liability  to  the  Original  Shareholder,  §§  2555-2569. 
SUBDIV.    II.  Liability  to  Bona-Jlde  Sub-purchasers,  §§2572-2575. 
SUBDIV.  III.  Miscellaneous  Holdings,  §§  2577-2583. 

Article  I.  Right  of  Alienation. 

Section  Section 

2300.  General   right  of    alienation   of      2305.  Temporary  transfers  to   convey 

shares.  incidental  beuefits. 

2301.  Right  of  directors  to    transfer      2306.  Contract  of  future  sale  of  stock 

shares.  ^^    subscriber     to    proposed 

2302.  Right  of  State   to   transfer  its       ^„^„    ^  company. 

°^  2307.  Transfer  by  minor. 

2308.  Transfer  after  dissolution. 

2303.  Purpose  of  transfer.  2303.  Transferability  of   shares  in  an 

2304.  Transfers  in  fraud  of  the  cred-  unincorporated      joint-stock 

itors  of  the  transferor.  company. 
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Section  Section 

2310.  General  rule  that  a  corporation      2312.  Transfer  offices  required  to  be 

has     no     povver    to    restrain  kept. 

transfers  of  its  shares.  2313.  Incidental  rights  not  following 

2311.  Except    in  case  of   unanimous  transfers. 

agreement,    saving  rights    of 
third  persons. 

§  2300.   General  Right  of  Alienation  of  Shares.  —  The /ws 

disponendi  being  an  incident  of  the  ownership  of  property,  the 
general  rule  (sut)ject  to  exceptions  hereafter  pointed  out  and  dis- 
cussed) is  that  every  owner  of  corporate  shares  has  the  same 
uncontrollable  right  to  alien  them  which  attaches  to  the  owner- 
ship of  any  other  species  of  property.^  The  correlative  right  to 
purchase  coiporate  shares  rests  upon  similar  grounds:  the  right 
to  become  the  possessor,  by  lawful  means,  of  this  species  of 
property,  is  as  clear  a  right  as  the  right  so  to  become  the 
possessor  of  any  other  species  of  property,  nor  can  the  motive 
influencing  the  party  who  makes  such  a  purchase  become  the 
subject  of  a  judicial  inquiry,  where  the  motive  is  not  in  itself 
unlawful. 2  'Accordingly,  it  has  been  held  that  parties  who  are 
interested  in  opposition  to  a  corporation  have  the  right  to  pur- 
chase its  stock  in  order  to  defeat  a  contract  which  it  is  about  to 
make.^ 

§  2301.  Right  of  Directors  to  Transfer  Shares.  —  The  ri<yht 
to  transfer  his  shares  is  incident  to  every  shareholder,  and  is  as 
much  the  right  of  a  director  as  of  any  other  member.  His  ex- 
ercise of  this  right  will  not  be  affected  by  his  knowledge  of  the 
fact  that  a  call  upon  the  shares  is  imminent,  unless  there  is  some 
equity  against  him  as  director,  such  as  having  been  party  to  a 
postponement  of  the  call  to  enable  him  to  get  rid  of  his  shares 
and  so  evade  liability.*  In  Louisiana,  this  doctrine  has  been 
carried  to  the  startling  extent  of  exonerating  from  all  liability, 

1  Trisconi  v.  Winship,  43  La.  An.  transfer  of  shares  by  one  director  to 
45;  s.  c.  9  Rail.  &  Corp.  L.  J.  4G9;  9  another,  was  held  to  be  a  mere  private 
South.  Rep.  29;  33  Am.  &  Eng.  Corp.  transaction  between  two  individuals, 
Cas.  271;  post,  §  2310.  and  not  a  transfer  for  the   benefit  to 

2  Post,  §§  2303,  2305.  the  corporation.     Mays  v.   Foster,  13 
8  Carson  v.  Iowa  City  Gaslight  Co.,      Or.  214;  s.  c.  10  Pac.  Rep.  17. 

80  Iowa,    638;  s.    c.    45   N.    W.    Rep.  *  Re  Cawley,  42  Ch.   Div.  209;  s.  c. 

1068.     State  of  facts  under  which    a      31  Am.  &  Eng.  Corp.  Cas.  425. 
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the  directors  of  tin  oil  works  company  who  traded  their  stock  to 
the  ao-ents  of  the  "  American  Oil  Trust  "  for  certificates  in  the 
hitter,  enabling  the  agents  of  the  "oil  trust,"  by  acquiring  a 
majority  of  the  stock  of  the  company,  to  control  its  operations 
and  ultimately  to  wreck  it,  to  the  great  loss  of  the  complaining 
stockholders.^ 

§  2302.  Right  of  State  to  Transfer  Its  Shares.  —  On  gen- 
eral and  obvious  grounds,  if  the  Slate  becomes  a  shareholder  in 
a  private  corporation  it  possesses  the  same  right  to  transfer  its 
shares  as  that  possessed  by  any  other  shareholder.^ 

§  2303.  Purpose  of  Transfer.  —  In  the  absence  of  allega- 
tions of  fraud,  the  purpose  with  which  stock  was  transferred 
will  not  be  inquired  into,  and  it  has  been  held  that  the  trans- 
feree of  stock  upon  the  corporate  records  is  qualified  to  vote 
and  become  a  director,  although  the  transfer  was  made  for  the 
express  and  sole  purpose  of  so   qualifying  him.^ 

§  2304.  Transfers  in  Fraud  of  the  Creditors  of  the  Trans- 
feror.—  Transfers  of  corporate  shares,  made  upon  secret 
i7'usts  for  the  transferor,  and  intended  to  hinder,  delay  and 
defraud  his  creditors,  rest  on  much  the  same  footing  as  other 
fraudulent  transfers  of  personality  made  with  the  same  motive. 
Such  a  transfer  is  good  as  between  the  parties;  and  hence,  if  the 
transferee  himself  becomes  insolvent,  a  court  will  not  aid  the 
transferor  in  getting  back  his  shares,  especially  where  it  appears 
that  the  creditors  of  the  fraudulent  assignee  have  given  him 
credit  on  the  faith  of  his  being  the  owner  of  them.*  One  court 
has  held  that  the  failure  to  perfect  such  a  transfer  by  the  proper 
entry  in  the  books  of  the  corporation  is  prima  facie  evidence  of 
a  secret  trust  to  the  use  of  the  transferor,  which,  unexplained, 

1  Trisconi  V.  Wiaship,  43  La.  Ann.  434;  s.  c.  12  L.  R.  A.  781;  9  Ry.  & 
45;  s.  c.  9  Rail  v.  Corp.  L.  J.  469;  9  Corp.  L.  J.  462;  48  N.  W.  Rep.  347; 
South.  Rep.  29;  33  Am.  &  Eng.  Corp.      ante,  §  2300;  post,  §  2305. 

Cas.  271.  ■♦  nirsch    v.  Norton,  115  Ind.    341; 

2  La  Grange  &c.  R.  Co.  v.  Rainey,  s.  c.  17  N.  E.  Rep.  612;  16  West.  Rep. 
7Cold\v.  (Tenn.)  420.    See  ante,  §  1133.  318. 

3  Re  Argus  Printing  Co.,  1.  N.  Dak. 
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becomes  conclusive    and  renders  the    transfer  void  as    against 
creditors  as  a  matter  of  law.^ 

§  2305.  Temporary  Transfers  to  Convey  Incidental  Ben- 
efit.—  Again,  circumstances  may  arise  where  a  temporary 
transfer  of  shares  of  corporate  stock  intended  merely  to  convey 
an  incidental  benefit  will  have  the  effect  of  conferring  the  benefit 
without  vesting  the  transferee  with  title  to  the  shares.  Such  a 
transaction  will  be  construed  with  the  purpose  of  carrying  out 
the  real  intent  of  the  parties.  Thus,  where  a  charter  of  a  cor- 
poration organized  to  erect  and  maintain  a  theater  provided  that 
every  five  shares  of  stock  should  entitle  the  holder  to  a  free 
ticket  of  admission,  and  that  the  directors  should  set  apart  a 
certain  portion  of  the  house  for  the  exclusive  use  of  such  stock- 
holders; and  certain  stockholders,  holding  large  amounts  of  the 
stock,  made  transfers  of  small  lots  to  other  persons,  with  the 
understanding  that  the  same  stock  was  to  be  retransferred  at 
the  end  of  the  season, —  it  was  held  that  the  temporary  trans- 
ferees did  not  become  owners  of  the  stock  in  the  sense  which 
entitled  them  to  the  tickets ;  that  such  transfers  were  illegal  and 
would  be  en  joined. 2 

§  2306.  Contract  of  Future  Sale  of  Stock  by  Subscriber  to 
Proposed  Company. —  It  was  urged,  in  a  case  before  the  Supreme 
Court  of  the  United  States  that,  notwithstanding  the  stock- 
holder's right  to  make  an  absolute  sale  of  his  stock,  the  policy 
of  the  law  forbids  a  subscriber  to  the  stock  of  a  proposed  cor- 

1  Pinkerton  v.  Manchester  &c.  E.  as  the  indorser  of  a  promissory  note, 

Co.,  42  N.  H.  424.    Iq  au  action  under  to  the  holder,  is  a  sufficient  consi<Zera- 

Rev.  Stat.  Me.  ch.  113,  §  47,  whichpro-  tion  to    support  a  transfer    of    bank 

vides  that  any  one  assisting  a  debtor  shares,  by  the  former  as  security  to 

in  the  fraudulent  transfer  of  his  prop-  the  latter  for   such    liability.     Stam- 

erty  shall  be  liable  in  twice  its  value,  ford  Bank  v.  Ferris,  17  Conn.  259.     A 

it  was  held  that  the  defendant  could  transfer  of  shares  to  A.  as  president 

not  deny  his  title  to  certain  shares  of  of  a  bank,  has  been  held   not  within 

a  corporation,  which  he  had  received  the  provisions  of  a  statute  avoiding 

and  sold,    because    the  indorsement  all  assignments    for    the    benefit    of 

upon  the  certificate  by  the  fraudulent  moneyed  corporations,    unless    made 

debtor  was  of  the    within  "  share  "  to  them  by  name.     Leavitt  v.  Fisher, 

when    the    certificate     was    for    five  4  Duer  (N.  Y.),  1. 

shares.    Skowhegan   Bank    v.  Cutler,  2  Baker's   Appeal,  108  Pa.  St.  510; 

52  Me.  509.     The  liability  of  a  person  s.  c.  5G  Am.  Rep.  231. 
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poration,  whose  act  of  subscription  may  be  held  out  as  an 
inducement  to  others  to  subscribe,  from  making  a  contract  for 
future  sale,  with  a  view  to  secure  his  investment ;  and,  that  such 
a  contract  is  void,  because  many  co-stockholders  "  may  have 
been  chiefly  induced  to  subscribe  by  a  knowledge  that  so  promi- 
nent and  successful  an  operator  was  willing  to  risk  his  money  in 
such  an  adventure,"  "  who,  had  they  been  told  that  he  had  ex- 
acted a  private  security  or  guaranty,  which  availed  to  give  him  the 
benefit  of  both  the  experiment  in  business,  and  of  getting  back 
his  money  with  interest,  if  it  did  not  succeed,  would  assuredly 
either  have  refused  to  subscribe,  or  have  demanded  a  similar  guar 
anty,"  and  who  also  had  a  right  to  suppose  that  the  new  com- 
pany would  have  the  subscriber's  countenance  and  assistance  in 
the  future.  The  court  held  that  such  a  view  was  a  palpable  mis- 
conception of  the  nature  of  the  transaction  ;  that  it  is  just  in 
this  respect,  especially,  that  an  incorporated  joint-stock  com- 
pany differs  from  an  ordinary  co-partnership;  for  in  the  latter, 
the  individual  members  of  the  firm  are  presumed  to,  and  in 
general,  actually  do  contribute,  to  the  common  enterprise,  not 
only  their  several  shares  of  partnership  capital,  but  also  their 
individual  skill,  experience  or  credit,  no  member  having  the  right 
to  sell  out  his  interest,  or  retire  from  the  firm,  without  the  con- 
sent of  the  co-partners,  and  that  if  he  does  either,  the  act 
amounts  to  a  dissolution  of  the  partnership  ;  that  the  very  re- 
verse is  the  case  of  a  joint-stock  corporation,  in  which  each 
stockholder,  whether  by  purchase  or  original  subscription,  has 
the  right,  unless  restrained  by  the  charter  or  articles  of  associa- 
tion, to  sell  and  transfer  his  shares,  and,  by  transferring  them, 
introduce  others  in  his  stead. ^ 

§  2307.  Transfer  by  Minor.  —  Like  other  contracts  of  a 
minor,  a  transfer  of  shares  of  stock  is  voidable,  not  void.  It  is 
one  of  those  acts  which  may  or  may  not  be  for  the  interest  of 
the  minor.  The  sale  being  voidable  only,  the  company  must 
register  the  transfer,  if  it  has  not  been  avoided  at  the  date  of  the 
application  for  registration. ^ 

2  Smith  V.  Nashville  &c.  R.  Co.,  91  =>  Smith    v.  Nashville    &c.    R.  Co. 

Tenn.   221;   s.  c.    18   S.  W.  Rep.  546;       91  Tenn.  221;  s.  c.  18  S.  W.  Rep.  546; 
post,  §  2533.  post,  §  2533. 
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§  2308.  Transfer  after  Dissolution.  —  By  the  dissolution  of 
a  banking  corporation  the  transferable  nature  of  the  stock  is 
destroyed,  and  a  subsequent  sale,  by  a  holder  of  stock  at 
the  time  of  the  dissolution,  transfers  only  his  right  to  the 
balance  which  may  be  found  due  him  after  paying  all  his  debts 
due  the  bank.^  And  so,  in  the  case  of  a  sale  and  transfer  of 
shares  after  a  compulsory  winding-up  order  under  the  English 
Companies  Act,^  the  transferee  is  not  entitled  to  be  registered 
as  the  owner  without  the  sanction  of  the  court ;  and  it  has  been 
held  that  the  court's  power  to  order  the  insertion  of  such  trans- 
feree's name  in  the  register  of  members  is  discretionary  and  will 
not  be  exercised  in  favor  of  transferees,  who  hold  only  as  repre- 
senting a  company  engaged  in  speculating  in  such  shares,  and 
which  purchased  them  at  a  discount.^ 

§  2309.  Transferability  of  Shares  in  an  Unincorporated 
Joint  Stock  Company.  —  Shares  in  an  unincorporated  joint-slock 
company,  whose  property  is  held  in  the  name  of  a  trustee,  are 
equitable  interests,  which  can  be  sold,  pledged  or  mortgaged  in 
like  manner  as  shares  in  a  corporation,  so  that  the  transferee 
will  acquire  such  an  interest  as  a  court  of  equity  will  protect.* 

§  2310.  General  Rule  that  a  Corporation  has  no  Power  to 
Restrain  Transfers  of  its  Shares.  — It  may  be  stated  as  a  gen- 
eral principle,  that  unless  the  charter,  or  the  original  compact 
among  the  corporators,  gives  to  the  corporation  the  power  to 
restrain  the  alienation  of  the  shares  of   its  members,  it  cannot, 

James  v.  Woodruff,  10  Paige  (N.  be  subject  to  all  the  provisions,  etc.,  of 

Y.),  541.  the  articles  of   association.      It  Tvas 

2  25  &  26  Vict.,  c.  89,  §§  35,  87,  98  held  that  these  certiticates represented 
and  153.  an  equitable    interest    in    the    whole 

3  Re  Oaward  Building  Soc.  (1891),  property,  real  and  personal,  whicli  a 
2  Q.  B.  463.  court    of    equity  would  protect,  aud 

■*  Several  persons  associated  them-  which  could  be  sold,  pledged  or  mort- 

selves  together,  intending  to  buy  land,  gaged  by  the  owner  of  the  certificate, 

build  mills  and  commence  a  city,  the  like  any  other  species  of  property,  and 

property  to    be    holden  by    a    trust-  that  thereupon  the  transferee  would 

ee.    The  nominal  capital  was  divided  take  such  an  interest  in  the  comp:uiy's 

into  shares,  and  transferable  certifl-  property   as  equity   would  recognize 

cates  therefor  were  Issued  to  the  par-  and  protect.     Durkee  v.  Stringham,  8 

ties  in  interest,  and  were  expressed  to  Wis.  1. 
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by  the  mere  passing  of  a  by-law,  impose  such  a  restraint  upon 
any  dissenting  shareholder.  As  against  him  such  a  restraint, 
not  beinof  warranted  by  the  governing  statute  or  by  the  terms  of 
the  original  compact,  would  be  void  as  in  restraint  of  trade. ^ 
One  court  has  gone  even  further,  and  held  that  a  by-law  which 
requires  the  consent  of  all  the  stockholders  to  a  transfer  of  the 
stock  of  one  of  them  is  void  as  against  public  policy  ;  and  that 
it  does  not  matter  that  the  stockholder  who  objects  to  the  en- 
forcement of  the  by-law  originally  voted  for  it.'''  From  this  the 
conclusion  easily  follows  that  a  charter  power  to  *'  regulate  " 
the  transfer  of  shares  does  not  include  the  power  to  prevent  such 
transfers,  nor  to  prescribe  to  whom  the  owner  may  sell  and  to 
whom  not,  or  on  what  terms. ^ 

§  2311.  Except  in  Case  of  Unanimous  Agreement,  Saving 
Rights  of  Third  Persons.  — Referring  to  this  decision,  the  writer 
suggests  that  there  is  no  principle  of  public  policy  which  is  in 
any  way  concerned  in  prohibiting  the  shareholders  of  a  corpora- 
tion from  agreeing  not  to  transfer  their  shares  without  unani- 
mous consent,  any  more  than  there  would  be  in  prohibiting  such 
an  agreement  among  the  members  of  an  unincorporated  joint- 
stock  company.  Such  an  agreement  is  made  in  the  case  of 
nearly  every  partnership,  and  the  inability  of  one  partner  to  sell 
his  interest  to  another  and  to  introduce  that  other  in  his  stead 
without  the  consent  of  his  copartners  is,  as  we  have  seen,  one 
of  the  chief  points  of  distinction  between  a  partnership  and  a 
corporation.*  The  question  of  the  effect  of  such  an  agreement 
upon  the  rights  of  third  persons  purchasing  shares  in  a  company 
without  notice  of  it,  would  of  course  be  a  different  question.^ 

1  Moore  v.  Bank  of  Commerce,  52  directors  cannot  be  made  available  to 
Mo.  377;  a?ite,  §  1031.  defeat  the  riglits    of    third  persons. 

2  Re  Klaus,  67  Wis.  401 ;  s.  c.  29  N,  Farmers'  &c.  Bank  v.  Wasson,  48 
W.  Rep.  582.  Iowa,  336;  s.  c.  30  Am.  Rep.  398.    The 

3  Chouteau  Spring  Co.  v.  Harris,  20  .subject  of  stock  as  personal  property, 
Mo.  382.  with  special  reference  to  prohibitions 

*  Ante,  §  13.  concerning  its  transfer,  has  been  dis- 

s  It  has  been  held  that  a  by-law  of  cussed  and  English  and  American  deci- 

a    corporation    which   provides    that  sions  collected  by  Adelbert  Hamilton, 

transfers  of   stock  shall  not  be  valid  Esq.,  in  26  Am.  L.  Reg.  (n.  s.)  104  n. 

unless    approved    by    the    board    of 
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§  2312.  Transfer  Oflftces  Required  to  be  Kept. —  Constitu- 
tional provisions  and  statutes  exist  in  many  of  the  States  requiring 
corporations  to  keep  offices  for  the  register  and  transfer  of  their  stock 
and  other  data.  Of  these  the  following  are  given  as  examples: 
"Every  corporation,  other  than  religious,  educational  or  benevolent, 
organized  or  doing  business  in  this  State,  shall  have  and  maintain 
an  office  or  place  in  this  State  for  the  transaction  of  its  busi- 
ness, where  transfers  of  stock  shall  be  made,  and  in  which  shall  be 
kept  for  inspection  by  every  person  having  an  interest  therein,  and  leg- 
islative committees,  books  in  which  shall  be  recorded  the  amount  of 
capital  stock  subscribed,  and  by  whom ;  the  names  of  the  owners  of  its 
stock,  and  the  amounts  owned  by  them  respectively;  the  amount  of 
stock  paid  in,  and  by  whom ;  the  transfers  of  stock ;  the  amount  of 
its  assets  and  liabilities,  and  the  names  and  place  of  residence  of  its 
officers."!  -  -  -  -  "  Every  railroad  or  other  corporation,  organized 
or  doing  business  in  this  State  under  the  laws  or  authority  thereof,  shall 
have  and  maintain  a  public  office  or  place  in  this  State  for  the  transaction 
of  its  business,  where  transfers  of  stock  shall  be  made,  and  where  shall  be 
kept  for  inspection  by  the  stockholders  of  such  corporations,  books,  in 
which  shall  be  recorded  the  amount  of  capital  stock  subscribed,  the 
names  of  the  owners  of  the  stock,  the  amount  owned  by  them  respect- 
ively, the  amount  of  stock  paid,  and  by  whom,  the  transfer  of  stock 
with  the  date  of  the  transfer,  the  amount  of  its  assets  and  liabilities, 
and  the  names  and  places  of  residence  of  its  officers.  The  directors  of 
every  railroad  company  shall  hold  one  meeting  annually  in  this  State, 
public  notice  of  which  shall  be  given  thirty  days  previously,  and  the 
president  or  superintendent  shall  report  annually,  under  oath,  to  the 
comptroller  or  governor,  their  acts  and  doings,  which  report  shall 
include  such  matters  relating  to  railroads  as  may  be  prescribed  by  law. 
The  legislature  shall  pass  laws  enforcing  by  suitable  penalties  the 
provisions  of  this  section."  ^ 

§  2313.  Incidental  Rights  not  Following  Transfers. —  It  has 

been  held  that  the  purchaser  of  bank  stock  subsequent  to  a  dissolu- 
tion of  the  corporation,  is  not  entitled  to  the  benefit  of  securities  for  the 
payment  of  the  stock  notes,  given  by  a  mere  surety  of  the  vendor.^ 
_  _  >  _  A  vote  by  the  proprietors  of  a  bridge  that ' '  all  the  present 
proprietors  of  stock  therein  shall  have  the  right  to  pass,  free  of  toll, 
with  their  horses  and  carriages,"  is  confined  to  persons  who  are   then 

1  Cal.  Const.  1879,  art.  12,  §  l-i.  ^  janies  v.  Woodruff,  10  Paige  (N. 

2  Tex.  Const,  of  1876,  art.  10,  §  3.      Y.),  oil. 
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proprietors  of  the  bridge,  and  does   not  extend   to  those  who  subse- 
quently become  the  purchasers  of  stock  then  existing. ^ 


Article  II.     Lien  of  Corporation  on  its  Shares. 


Section 

2317.  Corporation  has  no  implied  lien 

ou  shares  of  stock. 

2318.  Eule  as  to  dividends. 

2319.  National  banks     have  [no    lien. 

2320.  Lien  created  by  charter  or  stat- 

ute. 

Creation  of  lien  by  by-law. 

Equitable  lien  arising  from  lan- 
guage of  certificate. 

Construction  of  language  cre- 
ating the  lien:  "registered 
holder." 

Company's  power  to  lend  to 
stockholders  nut  enlarged. 

Enforcing  the  lien:  marshaling 
securities. 
232C.  Foreclosure  under   decree:   day 

of  grace. 
2327.  Indebtedness     to    support    the 
lieu. 

Continued:  debts  of  equitable 
owners  of  shares. 

Continued:      debt    of    nominal 
owner     of    shares    held     in 
trust. 
2330.  Continued:  invalid  demand. 


2321 
2322 


2323, 


2324. 


2235. 


2328. 


2329. 


Section 

2331.  Time  of  ascertaining  the  fact  of 

indebtedness. 
Effect  of  the  lien. 
Notice  of  lien  when  created  by 

general  law. 
Notice  of  lien  when  created  by 

by-law  or  contract. 
Lien  for  unpaid  purchase  money 

follows  shares. 
2336.  Effect  of  statute  of  limitations 

upon  lieu. 
Waiver  of  this  lien. 
Circumstances  amounting  to  a 

waiver. 
Giving  further  credit  after  no- 
tice of  conflicting  lien. 
May  waive  formal  assent  of  the 

directors. 
Settlement  with    depositor    by 

mistake  no  waiver. 
2342.  Personal  liability    of    directors 

for      improperly      approving 

transfers. 
Corporation  acting  in  abuse  of 

its  power. 
Validity    of    statutes     creating 

such  liens. 


2332. 
2333. 


2334. 


2335. 


2337. 
2338. 

2339. 

2340. 

2341. 


2343. 


2344. 


§  2317.  Corporation  has  no  Implied  Lien  on  Shares  of 
Stock.  — Nearly  related  to  the  ^stockholder's  right  of  alienation 
of  his  shares,  which  we  have  just  discussed,  is  the  right  of  the 
company  to  restrain  such  transfer,  by  the  assertion  of  a  lien 
upon  the  stock  for  the  indebtedness  of  the  stockholder  to  itself  .^ 
It  has  been  generally  held  that  no  such  lien  exists,  in  the 
absence    of    statutory  authority.^     Thus,  in  an  Iowa  case,  the 


1  Central  Bridge  v.  Abbott,  4  Cush. 
(Mass.)  473. 

2  Ante,  §§  1031,  1032,  1680,  et  seq. 

3  Gemmeh  r.  Davis,  75  Md.  546;  32 
Am.  St.  412;  Farmers' &c.  Bank  r.  Was- 
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son,  48  Iowa,  336;  s.  c.  30  Am.  Rep. 
398;  Massachusetts  Iron  Co.  r.  Hooper, 
7  Cush.  (Mass.)  183;  Sargent  v.  Frank- 
lin Ins.  Co.,  8 Pick.  (Mass.),  90;  Heart 
V.  State  Bank,  2  Dev.  Eq.  (N.  C.)  Ill; 
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president  of  a  b:ink,  who  was  a  surety  on  the  note  of  a  stock- 
holder, took  an  assignment  of  the  latter's  stock  in  the  bank  to 
secure  himself  against  loss  ;  the  stockholder  was  at  the  time  also 
a  debtor  of  the  bank  and  in  failing  circumstances.  It  was  held 
that,  in  the  absence  of  any  concealment  on  the  president's  part, 
there  was  nothingr  in  the  transaction  to  erive  the  bank  a  claim  in 
equity  to  the  benefit  of  the  security.^  The  absence  of  any  such 
lien  is  one  of  the  elementary  differences  between  a  joint-stock 
company  and  a  partnership.  The  firm  may  claim  a  priority  for 
its  demand  against  the  estate  of  an  insolvent  partner,  over  his 
individual  creditors,  to  the  extent  of  his  share  of  the  firm  assets. 
He  has  no  share,  in  fact,  until  all  his  dues  are  paid.  But  a  cor- 
poration is  a  body  politic,  and  a  distinct  person,  in  law,  from  all 
its  members,  which  may  contract  with,  sue  and  be  sued  by, 
any  of  its  members  ;  no  member  has  any  specific  interest  or  right 
of  property  in  the  money,  goods  and  effects  of  which  the  stock 
is  composed;  they  are  the  property  of  the  corporation.  Shares 
in  the  company  are  regarded  as  a  distinct  estate,  salable,  trans- 
ferable and  attachable,  as  personal  property.  There  is  nothing 
in  the  mere  relation  of  the  stockholder  to  the  company  which 
should  give  rise  to  such  a  lien.^  The  denial  of  such  a  lien  has 
also  been  put  on  the  ground  that  a  different  ruling  would  subvert 
the  wholesome  rule  of  the  common  law  against  secret  liens.^ 

§  2318.  Rule  as  to  Dividends. — It  has  been  claimed,  how- 
ever, that  a  different  rule  prevails  as  to  dividends,  that  the  com- 
pany has  a  right  of  set-off,  amounting,  in  effect,  to  a  lien,  on 
unpaid  dividends  of  an  indebted  stockholder.  Said  the  Mary- 
land Court  of  Appeals:  *' It  rests  upon  an  entirely  different 
principle.     It  is  the  right  of  set-off,  for  the  dividend  is  a  sim- 

Dana  v.  Brown,  1  J.  J.  Marsh.  (Ky.)  iana.     New    Orleans    Nat.     Banking 

.304;  Steamship  Dock  Co.  v.  Heron,  52  Assn.  v.  Wiltz,  40  Fed.  Rep.  330. 

Pa.    St.    280;     Merchants'     Bank    v.  ^  Farmers  &c.  Bank  r.  Wasson,  48 

Shouse,  102  Pa.  St.  488;  Fitzhngh  v.  Iowa,  33G;  s.  c.  30  Am.  Eep.  398. 

Bank  of   Shepardville,  3  T.  B.  Mon.  2  Massachusetts  Iron  Co.  ??.  Hooper, 

(Ky.)  26;    Williams  v.  Lowe,  4  Neb.  7   Cush.    (Mass.)    183;    Farmers    &c. 

382,  398:  Murray  v.  Pinkett,  12  CI.  &  Bank   v.  Wasson,  48  la.  33G;  s.  c.  30 

Fin.    764;    s.   c.    suh   nam.  Pinkett  v.  Am.    Rep.   398.     Compare  Lindley  on 

Wright,  2  Hare,   120;  Bell's  Appeal,  Companies,  5th  ed.,  p.  456. 

s.  c.  115   Pa.    St.  88;  2   Am.  St.  Rep.  =*  Steamship  Dock  Co.  v.  Heron,  52 

532.     A  similar  rule  prevails  in  Louis-  Pa.  St.  280. 
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pie  debt  owing  from  the  corporation  to  the  shareholder.  As  in 
every  other  case  to  which  this  doctrine  of  set-off  is  applicable, 
the  debt  —  that  is,  the  dividend  —  due  by  the  corporation  must 
be  payable  by  it  to  the  person  from  whom  the  obligation  to  the 
corporation  is  demandable.  If  the  stock  has  passed  into  the 
hands  of  a  third  party  before  the  dividend  has  been  declared, 
the  right  of  set-off  is  gone,  because  a  dividend  declared  after  a 
transfer  of  stock  has  been  made  belongs  to  the  assignee,  and  not 
the  assignor."  ^  But  such  a  rale  could  hardly  apply  where  the 
rights  of  third  parties  have  intervened,  as  in  the  case  of  an  insol- 
vent stockholder.  Under  such  circumstances  it  was  held,  in  an 
early  case,  that  a  bank,  though  entitled  under  its  charter,  to  a 
lien  on  stock,  which  it  could  only  enforce  by  refusal  to  permit 
transfers,  had  no  specific  lien  on  dividends  accruing  after  the 
death  of  the  stockholder,  insolvent,  and  no  right  of  set-off 
against  the  insolvent  estate. ^ 

§  2319.  National  Banks  Have  no  Lien. —  It  has  been  held  that 
national  banks  organized  under  the  National  Banking  Act  of  1864,=^ 
have  no  such  hen  on  the  shares  of  their  stockhoklers,  for  indebtedness 
due  from  them ;  and  that  provisions,  framed  with  a  direct  view  to  that 
effect,  in  the  articles  of  association  of  such  a  bank,  and  by-laws  in  pur- 
suance thereof,  are  void,  as  being  incompatible  with  the  prohibition,* 
of  loans  and  discounts  by  any  bank  on  the  security  of  the  shares  of  its 
own  capital  stock,  and  also,  with  the  repeal,  by  that  act,  of  the  provis- 
ion, in  the  act  of  1863, ^  that  no  shareholder  shall  have  power  to  trans- 
fer or  sell  his  shares,  so  long  as  he  is  liable  for  any  debt  to  the  bank.^ 

§  2320.  L.ien  Created  by  Charter  or  Statute.  —  The  char- 
ter of  the  corporation,  or  the  governing  statute,  or  the  articles 
of  association  or  deed  of  settlement  under  the  English  system, 

1  Gemmell  v.  Davis,  75  Md.  545;  s.  «  Bullard  v.  Bank,  18  WaU.  (U.  S.) 
c.  32  Am.  St.  Rep.  412;  23  Atl.  Rep.  589.  See  to  the  same  effect  Bank  v. 
1032;  ante,  §  2133.  Lanier,  11  Wall.  (U.  S.)  369;  Goodbar 

2  Brent  v.  Bank  of  "Washina;ton,  u.  City  National  Bank,  78  Tex.  461 ;  s. 
2  Cranch.  C.  C.  (U.  S.)  517.  c  14  S.  W.  Rep.  851.     Compare  Rosen- 

3  13  U.  S.  Stat.  99;  U.  S.  Rev.  St.,  back  v.  Salt  Springs  National  Bank, 
§  5133,  et  seq.  53  Barb.  (N.  Y.)  495.  Contra,  Knight 

*  Id.,  §  35,  p.  110;  U.  S.  Rev.  St.,  §  v.  The  Old  National  Bank,  3  Cliff.  (U. 
5201.  S.)    429;    Young  v.  Vough,  23  N.   J. 

5  12  U.  S.  Stat,  at  L.  675,  §  36.  Eq.  325. 
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if  authorized  by  the  statute,  may,  in  fixing  the  terms  of  the  con- 
tract between  the  company  and  its  shareholders,  provide  for 
such  a  lien.i  A  provision  in  the  charter  which  goes  no  further 
than  to  say  that  the  shares  shall  be  transferable  only  on 
the  books,  and  prohibiting  such  transfers  by  a  stockholder 
who  is  indebted  to  the  corporation,  except  by  consent  of  the 
president  and  directors,  has  been  held  to  have  that  effect.^  The 
same  ruling  was  made,  in  regard  to  a  similar  provision  in  a  gen- 
eral incorporation  law,  the  terms  of  which  were  declared  to  be 
applicable  to  companies  thereafter  incorporated  by  special  act, 
when  not  otherwise  expressly  provided.^  And  where  the  articles 
of  association  of  a  bank  provided  that  no  stockholder  should  be 
permitted  to  transfer  his  shares  or  receive  a  dividend  thereon, 
who  should  owe  the  bank  any  debt  then  due,  unless  by  consent, 
etc.,  and  authority  was  given  whenever  such  a  debt  was  past  due, 
to  sell  the  stock  and  apply  the  proceeds  to  pay  the  same,  —  it  was 
held  that  these  two  provisions,  taken  together,  created  a  lien 
upon  the  stock,  in  favor  of  the  bank,  for  the  holder's  debts  to 
it.*  But,  in  an  English  case  where,  in  addition  to  a  prohibition 
against  transfers,  until  the  payment  of  all  moneys  due  to  the 
company,  the  deed  of  settlement  contained  a  provision  that, 
upon  failure  of  the  shareholder  to  pay  on  demand  any  money 
due  from  him  to  the  company,  the  directors  might  declare  a  for- 
feiture of  his  shares ;  and  that  such  a  forfeiture  should  not  dis- 
charge the  debtor,  but  that  he  should  continue  liable,  —  the  Court 
of  Appeal  held  that  no  lien  was  created.  Said  Jessel,  M.  R.: 
"  Whatever  we  may  think  of  the  justice  and  equity  of  such  pro- 
visions, it  is  plain  that  if  the  bunk  forfeits  the  shares  for  the 

1  Hague  V.  Dandeson,  2  Exch.  740;  Insurance  Co.  v.  Bowman,  84  Ky.  430; 
Ex  parte  Plant,  4  Deac.  &  Ch.  160;  Re  Pierson  v.  Bank  of  Washington,  3 
Lewis,  L.  R.  6  Ch.  818;  New  London  Cranch.  C.  C.  (U.  S.)  363;  Farmers 
&c.  Bank  v.  Brocklebank,  21  Ch.  Div.  Bank  of  Maryland  v.  Iglehart,  6  Gill 
302;  Stockton  Malleable  Iron  Co.,  2  (Md.),  50;  Rogers u.  Huntington  Bank, 
Ch.  Div.  101;  Re  London  &c.  Banking  12  Serg.  &  R.  (Pa.)  77. 

Co.,  34  Beav.  332.  3  Mount  Holly  Paper  Co.'s  Appeal, 

2  Union   Bank   v.  Laird,  2   Wheat.       99  Pa.  St.  513. 

(U.    S.)    390;     Mechanics'     Bank    v.  •*  Arnold  v.  Suffolk  Bank,  27  Barb. 

Seton,   1    Pet.    (U.    S.)  299;   Brent  r.  (N.  Y.)   424.     Compare   Roscnback  v. 

Bank  of  Washington,  10  Pet.  (U.  S.)  Salt  Springs  National  Bank,  53  Barb. 

596,  G14;  National   Bank   v.    Watson-  (N.  Y.)  495. 
town  Bank,  105  U.  S  .  2  1  7,  220  ;  Kenton 
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non-payment  of  a  debt,  the  debt  still  remains  due.  I  cannot  see 
how  this  can  be  considered  a  security  for  payment.  It  is  a 
penalty  for  non-payment.  The  shares  are  not  applied  in  pay- 
ment of  the  debt,  which  they  must  be  if  they  were  a  security  for 
it."  Of  the  provision  against  transfers  he  said  that  it  "  does 
not  carry  the  matter  further.  The  shareholders  are  partners, 
and  by  general  law  a  partner  cannot  retire  without  the  consent 
of  all  the  other  partners.  That  clause  gives  him  power  to 
transfer  his  shares  on  condition  that  his  debts  to  the  company 
are  paid.  How  can  that  be  a  security  ?  "  ^  This  language  happily 
illustrates  the  radical  distinction  between  the  English  conception 
of  a  joint-stock  company  as  a  partnership,  with  special  powers, 
and  the  American  idea  of  a  corporation  as  a  body  politic  with  a 
separate  legal  existence. 

§  2321.  Creation  of  liien  by  By-Iiaw.  —  The  power  of  mak- 
ing by-laws,  for  the  regulation  of  its  internal  affairs,  usually 
granted  to  a  corporation  by  its  charter  or  articles  of  associa- 
tion, has  been  frequently  exercised  with  a  view  to  the  creation 
of  such  a  lien,  and  in  many  instances  such  by-laws  have  been 
held  valid.  Thus,  under  a  Missouri  charter,  declaring  the  stock 
of  the  corporation  personal  property,  and  authorizing  the  board 
of  directors  to  make  rules  and  regulations  concerning  the  trans- 
fer of  the  stock,  subject  to  the  general  law  of  the  State,  it  was 
held  that  the  board  was  authorized  to  adopt  a  rule  prohibiting 
the  transfer  of  stock  until  all  the  debts  due  by  the  owner  of  the 
stock  to  the  corporation  should  have  been  paid,  although  such 
rule  was  inconsistent  with  the  general  policy  of  the  law  of  the 
State  favoring  the  free  transfer  of  personal  property. ^  The 
o-rant  of  the  power  to  a  corporation  to  "  regulate "  trans- 
fers of  its  stock  has  been  very  generally  held  sufficient  to 
authorize  such  a  by-law.^     Where  the  company  has  such  power 

1  Dunlop  V.  Dunlop,  21  Ch.  Div.  road,  61  Mo.  319.  Compare  Tuttle  v. 
583.  Walton,  1  Ga.  43;  ante,  §  1032. 

2  St.  Louis  Perpetual  Ins.  Co.  v.  ^  Cunningham  v.  Alabama  Life  Ins. 
Goodfellow,  9  Mo.  149.  See,  to  the  &c.  Co.,  4  Ahi.  652;  Pendergast  v. 
same  effect,  Mechanics'  Bank  v.  Mer-  Bank  of  Stockton,  2  Sawy.  (U.  S.) 
chants' Bank,  45  Mo.  613;  s.  c.  100  108;  Geyer  t?.  Western  Insurance  Co., 
Am.  Dec.  388 ;  Spurlock  v.  Pacific  Rail-  3  Pittsb.   ^Pa.)  41 ;  McCready  v.  Rum- 
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it  must  be  shown,  in  order  to  establish  a  valid  lien,  that  it  was 
duly  exercised.  Thus,  if  the  power  to  enact  by-laws  is  vested 
in  the  corporation,  rather  than  in  the  board  of  directors,  it  must 
be  exercised  by  the  stockholders ;  and  a  mere  adoption  by  the 
directors  of  such  a  rule,  will  not  create  the  lien.^ 

§  2322.   Equitable  Lien  Arising  from  Language  of  Certifi- 
cate—  In  still  another  class  of  cases,  a  lien  is  implied,  from  the 
acceptance  by  the  stockholder  of  a  certificate  to  his  shares,  which 
in  terms  reserves  such  a  lien  to  the  company.     Thus,  where  the 
defendant  company's  charter  provided  that  they  might  establish 
and  put  in  execution  such  by-laws,  ordinances  and  regulations  as 
should  be  deemed  expedient,  for  the  well-ordering  of  the  con- 
cerns of  the  corporation,  and  it  was  conceded  that  no  by-law  had 
been  passed  by  the  company,  giving  it  a  lien  on  the  shares  of  its 
stockholders  for  their  indebtedness  to  it,  —  it  was  nevertheless 
held,  that  the  acceptance  by  the  stockholder,  without  objection, 
of  a  certificate,  which  declared  the  stock  to  be  transfera])le  only 
at  the  office  of  the  company  on  the  surrender  of  the  certificate, 
"subject  nevertheless  to  his  indebtedness  and  liabilities,"  was 
tantamount  to  an  agreement  on  his  part  that  his  stock  should  be 
subject  to  such  a  lien.^     A  similar  ruling  was  made  by  the  Su- 
preme Court  of  California,  in  a  case  in  which  the  condition  in- 
.serted    in    the  certificate  was  that  no  transfer  would  be  made 
"  until  after  the  payment  of  all  indebtedness  due  the  bank  by 
the  person  in  whose  name  the  stock  stands,"  and  it  appeared  that 
the  certificate   was  so  framed   by  the  president,  cashier  and  sec- 
retary   of  the    bank,    without    the    authority    of  the  board  of 
directors.     The  court  held  that  the  acceptance  of  such  a  certifi- 
cate by  the  stDckholder  and  the  subsequent  borrowing  of  raonev 
from  the  bank,  without  anything  to  exclude  the  idea  that  the 
condition  was  to  be  binding,  amounted  to  an  assent  to  it,  so  far 
as  the  particular  loan  was  concerned,  and  that  a  contract  must 
be  implied  that  the  stock  was  to  stand  upon  the  books  as  secur- 

sey,    6    Duer    (N.  Y.),  574.     Contra,  i  Carroll     v.      Mullanphy     Savings 

Bank  of  Attica  v.  Manufacturers'  &c.  Bank,  8  Mo.  App.  249. 

Bank,  20  N.  y.  501.    Compare  Nesmith  *  Vausands    v.   Middlesex    County 

V.  VTashington  Bank,  6  Pick.  (Mass.)  Bank,  26  Conn.  144. 

324  ;  Plymoth  Bank  v.  Bank  of  Norfolk, 

10  Pick.  (Mass.)  454. 
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ity  for  the  loan.^  But  where  the  certificate  contains  no  lan- 
gua^^e  importing  a  lien  in  favor  of  the  corporation,  then  the 
<Teneral  rule  is  that  it  is  a  continuing  affirmation  of  the  owner- 
ship of  the  special  amount  of  stock  by  the  person  designated 
therein  or  his  assignee,  and  that  a  purchaser  has  a  right  to  rely 
thereon  and  claim  the  benefit  of  an  estoppel  in  his  favor  as 
ao-ainst  the  corporation.^ 

§  2323.  Constrviction  of  Language  Creating  the  tilen : 
"Registered  Holder." — A  company  whose  articles  of  association 
provide  that  it  shall  have  a  first  and  paramount  hen  on  all  shares  for 
money  due  from  the  "  registered  holder,"  or  other  persons  for  the  time 
being  entitled  thereto,  is  not  bound  to  recognize  trusts  of  its  shares,  and 
consequently  has  no  hen  upon  the  shares  for  a  debt  due  the  company 
from  one  who  has  obtained  a  judgment  against  a  registered  shareholder 
declaring  the  latter  a  trustee  of  the  stock  for  his  benefit ;  and  the  com- 
pany is  not  a  "  secured  creditor  "  within  the  Enghsh  Bankruptcy  Act 
of  1883.3 

§  2324.  Company's  Power  to  Lend  to  Stockholders  not 
Enlarged.  —  A  provision  of  a  corporate  charter  giving  the  cor- 
poration a  lien  upon  its  shares  belonging  to  its  stockholders,  oy 
way  of  security  from  them  to  it,  does  not  operate  as  a  special 
legislative  permission  to  the  stockholders  to  borrow,  or  to  the  cor- 
poration to  lend  to  them,  its  capital.  If  the  corporation  should 
be  compelled  to  make  good  a  negotiable  acceptance  made  by 
its  treasurer  in  excess  of  his  power  for  the  accommodation  of  a 
stockholder,  it  could  regain  the  amount  paid,  from  shares  of  its 
stock  or  from  any  other  property  belonging  to  him;  the  unlaw- 
fulness of  the  acceptance  would  be  no  bar  in  his  behalf  against 
such  recovery.  But  the  existence  of  the  right  to  recover  the 
money  from  the  shares  or  from  any  other  property  does  not, 
where  the  company  is  limited  by  its  charter  in  its  use  of  mer- 
cantile paper,  to  that  necessary  for  the  convenient  prosecution 
of  its  business,  make  the  acceptance  lawful;  does  not  put  an 
indorsee  thereof  in  the  position  of  a  bona  fide  holder  of  negotiable 

1  Jennings   v.  Bank  of  California,      60! ;  s.  c.  U   Am.  St.    Kep.   868.     See 
79  Cal.  323;  s.  c.  12  Am.  St.  Rep.   145;       ante,  §  1680,  et  seq. 

21  Pac.  Rep.  852;  29  Cent.  L.  J.  150.  »  Re  Perkins  (C.  A.),  24  Q.  B.  Div. 

2  Kisterbock's  Appeal,  127  Pa,  St.      613. 
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paper  issued  by  a  corporation  within  tlie  power  given  by  its 
charter.^ 

§  2325.   Enforcing  the  t-ien  :   Marshaling    Securities.  —  In 

availing  itself  of  its  right  of  lien  on  its  stockholders'  shares,  a 
corporation  is  subject  to  the  rules,  prevailing  in  courts  of 
equity,  in  reference  to  marshaling  securities.  Thus,  where 
a  bank,  having  such  a  lien  under  its  charter,  has  applied 
the  whole  of  the  proceeds  of  the  bank  stock  to  the  pay- 
ment of  the  debt  due  by  the  stockholder,  equity  demands 
that  the  bank  shall  be  postponed  until  the  general  creditors 
have  been  made  equal  out  of  the  general  estate,  when  the 
residue  will  be  distributed  pro  rata  among  all  the  creditors.^ 
And  where  the  statute  gives  the  company  no  lien  on  the  stock 
for  any  other  debts  of  the  stockholder  than  for  unpaid  stock, 
the  indorser  of  a  note  given  for  stock  is  entitled  to  have 
the  stock  applied  to  pay  that  debt,  in  preference  to  other  debts 
due  from  his  principal  to  the  company,  even  though  one  of  its 
by-laws  provides  that  the  interest  of  any  stockholder  shall  be 
liable  for  the  payment  of  all  debts  which  may  be  due  from  him 
to  the  company,  and  that  if  there  is  more  than  one  debt,  the 
board  of  directors  may  prescribe  which  one  shall  be  paid  out  of 
the  debtor's  stock.  Such  by-law  can  only  ajiply  to  the  interest 
of  the  debtor  stockholder  in  the  stock  after  the  lien  of  the  stock 
debt  is  satisfied.^ 

§  2326.  Foreclosure  Under  Decree :  Day  of  Grace.  —  A 
decree  foreclosing  the  lien  of  a  banking  corporation  on  its 
debtor's  stock  need  not  give  the  debtor  a  day  within  which  to 
pay  the  debt,  unless  some  applicatory  statute  so  provides.* 

§  2327.  Indebtedness  to  Support  the  L.ien.  —  The  question 
as  to  what  indebtedness  will  support  the  lien  depends  largely 
upon  the  language  of  the  statute,  charter,  or  by-law,  by  which  it 
is  created.     Thus,  under  articles  of  association  in  pursuance  of 

1  Webster  v.  Howe  Machine  Co.,  ^  Petersburg  Savings  &c.  Co.  v. 
54   Conn.  394;  s.  c.  8  Atl.  Rep.  482;  3      Lumsden,  75  Va.  327. 

New  Eng.  Rep.  567.  ^  Ree.se  v.    Bank  of  Commerce,   14 

2  German  Security   Bank  v.  Jeffer-      Md.  271;  s.  c.  74  Am.  Dec.  536. 
son,  10  Bush  (Ky.),  32G. 
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the  Eno^lish  Companies  Act/  providing  that  the  directors  should 
have  discretion  to  refuse  registration  of  the  transfer,  where  the 
shareholder  was  "  indebted  to  the  company  in  respect  of  calls 
or  otherwise,"  —  it  was  held  that  until  a  call  hud  been  made,  the 
shareholder  was  not  indebted  for  the  unpaid  portion  of  his  shares, 
and  that  no  lien  accrued.^  A  resolution  for  a  call  on  stock,  which 
does  not  fix  the  date  when  it  is  to  be  paid,  does  not  constitute  a 
call  which  will  create  an  indebtedness  to  prevent  registration  of 
a  transfer  of  shares;  and  a  subsequent  resolution  completing  the 
call  by  supplying  the  date  will  not  relate  back  for  that  purpose. ^ 
Where  the  governing  statute  gave  to  corporations  at  "  all  times  " 
a  lien  on  members'  stock  for  "  all  "  the  debts  due  from  them  to 
the  corporation,*  the  court  held  that  the  lien  attached,  whether 
the  debt  accrued  before  or  after  a  member's  acquisition  of 
stock.5  ^n(^l  a  lien,  in  the  language  of  the  charter,  "  for  all  debts 
and  liabilities,"  was  held  to  include,  not  only  debts  due  for  stock, 
but  also  all  debts  due  from  the  stockholder  prior  to  notice  of  the 
assignment  of  his  stock. ^  And  a  by-law  restraining  transfers 
while  the  stockholder  "  is  indebted  to  the  company"  was  held 
to  apply  to  an  indebtedness  not  yet  due,^  and  also  where  the 
obligation  of  the  stockholder  was  merely  that  of  a  surety  on  a 
debt  due  to  the  company.^ 

§  2328.  Continued:  Debts  of  Equitable  Owners  of 
Shares.  —  Such  a  lien  has  been  held  to  ext  end  not  merely  to  the 
debts  and  liabilities  of  the  nominal  shareholder,  but  to  embrace 
debts  contracted  by  the  equitable  owners  of  the  stock  known  by 
the  company  to  be  such  owners.  Thus,  on  the  dissolution  of  a 
firm  owning  stock  in  a  bank,  the  retiring  partner  sold  out  his  in- 
terest to  the  others,  who  assumed  the  debts  of  the  partnership 
and   continued  the    business    under  a    new    name.     No  formal 

Companies  Act,  1862,  §  35.  «  Mobile   Mutual  Ins.  Co.  v.   Cul- 

2  Ee  Cawley,2  Ch.Div.  209;  s.  c.  31  lom,  49  Ala.  558.  See  also  Rogers  v. 
Am.  &  Eng.  Corp.  Cas.  425;  ante,  Huntington  Bank,  12  Serg.  &  R.  (Pa.) 
§  17C2,  2003.  77. 

3  ibi^,  '  St.  Louis  Perpetual   Ins.    Co.   v. 

*  Minn.  Gen.  St.,  cli.  34,    §  114.  Goodfellow,  9  Mo.  149.     See  also  Re 

*  Schmidt  v.  Hennepin  County  London  &c.  Banking  Co.,  34  Beav. 
Barrel  Co.,  35   Minn.  511;    s.  c.  29  N.      332. 

W.  Rep.  200.  ^  Ibid. 
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transfer  was  made  on  the  books  of  the  company,  but  the  new 
firm,  as  the  successor  of  the  old,  became  the  equitable  owners 
of  the  stock.  It  was  held  that  the  bank's  lien  covered  the  lia- 
bilities of  the  new  firm  in  its  subsequent  transactions  with  the 
bank,  and  must  prevail  over  the  claim  of  an  equitable  assignee  of 
the  retiring  partner.^ 

§  2329.  Continued:  Debt  of  Nominal  Owner  of  Shares 
held  in  Trust.  —  In  an  English  case,  where  the  articles  of  asso- 
ciation gave  the  company  a  final  and  paramount  charge  on  the 
shares  of  any  shareholder,  for  all  moneys  owing  the  company, 
from  him  alone  or  jointly  with  any  other  person,  and  provided  that 
when  a  share  was  held  by  more  persons  than  one,  the  company 
should  have  a  like  lien  and  charge  thereon  in  respect  to  all  moneys 
so  owing  to  it  from  all  or  any  of  the  holders  thereof,  alone 
or  jointly  with  any  other  person, — the  trustees  of  a  marriage 
settlement  invested  a  part  ot  their  trust  funds  in  shares  of  the  com- 
pany, which  were  transferred  into  their  joint  names.  One  of  the 
trustees  was  a  partner  in  a  firm  which  afterwards  went  into  liquid- 
ation, at  which  time  it  owed  the  company  a  debt  which  had  arisen 
Ions:  after  the  reiristration  of  the  shares  in  the  names  of  the 
trustees.  It  was  held  by  the  (^ourt  of  Appeal  that  the  company 
had  a  lien  on  the  shares  for  this  debt,  which  must  prevail  over 
the  title  of  the  cestuisque  trust.  Said  Jessel,  M.  R.  :  "  It  is  said 
on  behalf  of  appellants  that  Mee  was  a  trustee  for  others  ;  that 
he  bought  these  shares  with  other  people's  money,  being  duly 
authorized  so  to  purchase  them,  and  held  them  on  their  behalf; 
and  that  the  debt  to  the  company,  having  arisen  since  the  pur- 
chase, must  be  postponed  in  equity  to  the  equitable  rights  of  the 
cestuis  que  trust,  on  the  ground  that  the  equitable  charge  which 
is  first  in  time,  is  first  in  right.  The  answer  to  that  is,  that  the 
charge  of  the  bank  is  first  in  right,  and  indeed  first  in  time. 
The  charge  of  the  bank  took  effect  as  one  of  the  terms  on  which 
the  registration  was  made.  It  was  this:  '  We  admit  you,  Mee, 
as  a  shareholder  in  this  bank  on  the  terms  that,  whenever  you 
owe  us  any  money,  Ave  shall  have  an  equitable  charge  on  these 
shares.'     That  contract  was  perfect    at  the    moment  when  the 

'   Planters'  &c.  Ins.  Co,  r.  Selma  Savings  Bank,  63  Ala.  585. 
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shares  were  registered  ;  there  is  no  possibility  therefore,  of  the 
title  of  the  cestuis  que  trust  being  prior.  That  alone  would  be 
conclusive  ;  but  there  is  another  ground  equally  conclusive,  which 
is  this :  The  cestui  que  trust  buys,  in  the  name  of  the  trustee, 
property  subject  to  a  charge  in  a  given  event.  Can  that  cestui 
que  trust  get  the  benefit  of  the  purchase,  and  not  comply  with  the 
terms  ?"i 

§  2330.  Continued  :  Invalid  Demand. —  A  demand  that  is 
invalid,  without  warrant  of  law,  will  not,  of  course,  support  such 
a  lien.  Thus,  where  a  deceased  stockholder  had  left  stock 
pledged  to  the  company  for  his  indebtedness,  and  his  executor, 
who  was  also  president  of  the  company,  made  unauthorized  pay- 
ments from  the  funds  of  the  company  to  the  widow,  — it  was  held 
that  the  lien  on  the  stock  would  not  extend  to  such  additional 
indebtedness. 2 

§  2331.  Time  of  Ascertaining  the  Fact  of  Indebtedness. — 

Where  the  articles  of  association  of  a  limited  company  gave  the  directors 
discretion  to  refuse  to  register  a  transfer  of  shares  by  a  shareholder  if 
he  was  indebted  to  the  company,  it  was  held  that  the  time  at  which  it 
was  to  be  ascertained  whether  he  was  indebted  or  not,  was  the  time 
when  the  transfer  was  sent  to  the  proper  officer  for  registration,  and 
not  when  it  subsequently  came  before  a  meeting  of  the  board  for 
registration.^ 

§  2332.  Effect  of  the  Lien.  —  Where  a  valid  lien  exists, 
whether  by  force  of  statute  or  otherwise,  so  that  it  is  good  as 
against  third  persons,  a  purchaser,  pledgee,  or  other  transferee 
of  the  shares  takes  them  subject  to  the  lien,*  in  such  a  sense  that 
a  sale  of  the  shares  by  the  corporation  to  enforce  the  lien 
divests  his  title. ^  And  where  the  lien  attaches  for  the  security 
of  debts  not  yet  due,  the  corporation  may  refuse  to  transfer 
until  the  debts  are  paid.^     If  the  corporation  is  operating  under 

1  New  London  &c.  Bank  v.  Brock-  ^  Rg  Cawley,  42  Ch.  Div.  209;  s.  c. 
lebank,  21  Ch.  Div.  302.                                31  Am.  &  Eng.  Corp.  Cas.  425. 

2  Reading  Fire  Ins.  &c.  Co.  v.  <  Union  Bank  v.  Laird,  2  Wheat. 
Reading  Iron  Works,  137  Pa.  St.  282;       (U.  S.)  390. 

8.  c.  27  W.  N.  C.  (Pa.)  95 ;  21  Pitis.  L.  J.  ^  -yvest  Branch  Bank  v.  Armstrong, 

(n.  s.)  210;  48  Pliila.  Leg.  Int.  108;  21  40  Pa.  St.  278. 

Atl.  Rep.  169.  «  Where   an  assignee    demands    a 
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a  special  charter^  aud  the  liea  is  created  by  the  charter,  the 
asriio-nee  of  the  shares  is  bound  to  take  notice  of  it;  ^  and  if  the 
certilicate  has  printed  thereon  a  by-law  imposing  certain  con- 
dilions  on  the  transfer  of  the  stock,  a  pledgee  of  it  is  put  upon 
inquir}^  as  to  such  conditions,  and  does  not  occupy  the  position 
of  an  innocent  purchaser. ^  Sometimes  under  the  terms  of  the 
law  creating  it,  a  lien  for  unpaid  calls  extends  only  to  the  pyrtic- 
ular  shares  as  to  which  the  stockholder  is  iu  default,  and  as  to 
other  shares  his  right  of  transfer  is  unimpaired.^ 

§  2333.  Xotice  of  Lien  when  Created   by  General  Law. — 

Where,  by  the  general  law,  a  lien  is  given  to  a  corporation  upon 
its  stock  for  the  indebtedness  of  the  stockholder,  it  is  valid  and 
enforceable  against  all  the  world;  whoever  deals  v/ith  it  is 
char^red  with  notice  of  all  limitations  and  burdens  attached  to  it 
bv  such  statute,  whether  the  party  lives  in  or  out  of  the  State.* 
The  same  rule  obtains  where,  under  the  general  law,  an  assign- 
ment of  corporate  stock  is  not  valid  as  to  third  persons  unless  it 
is  entered  on  the  books;  and  an  assignee  of  a  stock  certificate  of 
a  bank,  from  one  who  is  in  debt  to  the  bank,  which  certificate 
provides  that  the  transfer  shall  not  be  entered  on  the  books  un- 
til the  holder  has  paid  all  he  owes,  is  not  a  bona  fide  purchaser ; 
and  the  equitable  lien  held  by  the  bank  on  the  stock  for  the 
amount  due  it  from  the  original  holder  is  retained  as  against  such 
assignee,  and  it  will  extend  to  subsequent  advances  or  loans 
made  to  the  assignor,  where  the  assignee  gives  no  notice  of  the 
assignment." 

§  2334.  Xotlce  of  Lien  when  Created  by  By-Law  or  Con- 
tract.—  But  where  the  corporation  itself  asserts  a  right  of  lien 

transfer,  but  refuses  to  pay  the  debts  ^  state   Sav.  Asso.  v.  Nixon-Jones 

then  due  the  bank  by  the  stockholder,  Printing  Co.,  25  Mo.  App.  642. 

and  afterwards  makes  a  second  de-  *  Hubbersty    v.    Manchester    &c., 

mand  when  other  notes  of  the  stock-  R.  Co.,  L.  R.  2  Q.  B.  59. 

holder  had  become  due  and  payable,  ^  Hammond  v.  Hastings,  134  U.  S. 

he   cannot  obtain  a  transfer  without  401;  s.  c.  33  L.  ed.  960;   10  Sup.  Ct. 

paying  all  the  debts  due  at  the  time  of  Rep.  727. 

the  last  demand.     Reese  v.  Bank  of  ^  Jennings  t?.  Calif ornia  Bank,  79  Cal. 

Commerce,  14   Md.  271;  s.  c.  74  Am.  323;  s.  c.  12  Am.  St.  Rep.  145;  21  Pac. 

Dec.  536.  Rep.  852;  29  Cent.  L.  J.  150. 
1  Union  Bank  v.  Laird,   2   "Wheat. 

rU.  S.)  390. 
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upou  the  shares  of  stock  held  by  oue  of  its  members  by  virtue 
of  a  by-law  mere\y,  there  is  much  judicial  authority,  based  on  the 
soundest  reasoning,  to  the  effect  that  it  can  not  make  good  this 
lieu  against  a  bona  fide  transferee  of  the  shares  who  had  no 
knowledge  of  it;  and  this  although  the  certificates  which  repre- 
sent the  shares  recite  that  they  are  transferable  only  on  the 
books  of  the  company,  or  at  the  company's  office  by  person  or 
by  attorney.^  And  so,  where  a  stockholder  died  insolvent  and 
indebted  to  the  corporation,  and  subsequently  the  directors,  by 
resolution,  prohibited  the  transfer  of  stock  by  any  debtor  of  the 
company  until  the  debt  should  be  paid  or  secured,  and  the  stock- 
holder's administratrix  afterwards  sold  the  stock  to  a  person  who 
was  ignorant  of  the  indebtedness  and  of  the  resolution, —  it  was 
held,  that  the  corporation  had  no  right  to  refuse  to  transfer  the 
stock  to  the  purchaser. ^  But  a  lien,  created  by  by-law,  is  valid 
as  against  one  purchasing  stock  at  execution  sale  with  knowledge 
of  the  by-law,  if  the  indebtedness  to  the  company  is  older  than 
the  judgment.^  The  reason  of  such  conclusion  is  very  plain. 
The  policy  of  the  law  has  made  certificates  of  shares  quasi-ne- 
gotiable,  assimilating  them  as  nearl}^  as  their  character  will 
admit  to  negotiable  instruments.  A  corporation  should  not,  as 
against  a  boiia  fide  purchaser  for  value  of  such  a  security,  be 
allowed  to  assert  a  secret  lien  of  which  the  paper  itself  contains 
no  intimation.  The  general  policy  of  the  law  is  against  secret 
liens  in  respect  of  personal  property  ;  and  where  the  corporation 
establishes  a  by-law  reserving  a  lien  upon  its  shares  for  any  debt 
due  it  by  the  holder  of  such  shares,  it  owes  a  duty  to  the  public 
to  make  known  that  fact  by  printing  a  notice  of  it  on  the  certifi- 
cates of  the  shares,  or  by  other  appropriate  means.* 

§  2335.   Lien  for  Unpaid  Purchase-Money  Follows  Shares. — 

There  is  a  species  of  lien  which  follows  the  shares,  on  princi- 
ples already  stated,^  unless  the  share  certificates  recite  that 
they  are  paid  up,  or   at  least    unless   they    fail  to  recite  that 

1  Bank  of  Holly  Springs  v.  Pinson,  pare  Leggett  v.  Bank  of  Sing  Sing,  24 
58  Miss.  421;  s.  c.    38  Am.  Kep.  330.  N.  Y.  283. 

2  Steamship  Dock  Co.  v.  Heron,  52  *  See,  aiite,  §  1680,  et  seq. 
Pa.  St.  280.                                                          ^  See  ante,  §  1680,  et  seq. 

^  Tuttle  V.  Walton,  1  Ga.  43.     Com- 
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they  are  assessable,  and  the  transferee  takes  them  in  good 
faith  believing  that  they  are  paid  up  or  non-assessable  :  that  is 
the  lien  for  purchase-money  due  to  the  corporation  for  the  shares 
themselves.^  Under  some  schemes  of  incorporation  this  lien 
does  not  exist.  Thus,  in  California  a  corporation  has  no  si)ecial 
seller's  lien,  in  the  absence  of  a  contract  to  that  effect,  on  shares 
of  its  capital  stock,  for  unpaid  installments  of  purchase-money. ^ 

§  2336.  Effect  of  Statute  of    Limitations  on    Lien. — The 

statute  of  limitations  is  exerted  upon  the  remedy.  It  bars  the 
action,  but  it  does  not  extinguish  the  liability.  The  debt  re- 
mains, althongh  the  courts  will  not  enforce  it.  And  where 
the  debt  is  secured  by  lien,  the  lien  itself  is  undisturbed 
although  the  action  is  barred;  and  the  creditor  may  hold  the 
property  or  enforce  his  demand  against  it  by  appropriate  fore- 
closnre.3  Applying  this  principle  to  the  lien  of  the  company 
upon  shares  for  debts  due  from  the  stockholder,  it  has  been  held 
that,  though  the  company's  right  of  action  may  be  barred,  the 
lien  survives,  and  that  the  company  can  refuse  to  transfer  the 
shares  until  its  demand  is  satisfied.^ 

§  2337.  Waiver  of  this  Lien.  —  The  corporation  may,  on 
the  one  hand,  adopt  and  enforce  a  rule  restraining  transfers  in 
the  assertion  of  its  privilege  of  lien,  or  it  may  waive  the  privilege 
although  conferred  by  its  charter  in  express  terras;  and  it  is 
well  held  that  it  does  waive  it  where,  in  the  absence  of  fraud  or 
collusion,    it  permits,  through  its  proper  officers,  a  transfer  of 

1  One  who  acecpted  andtransferred  2  Lankershim    Ranch    &c.     Co.    v. 

his  certificate  of  stock  in  a  Virginia  Herberger,  82   Cal.  600 ;  s.  c.  23   Pac. 

corporation,  prior  to    an  assessment  Rep.  134. 

made  by  order  of  the  court,  was  not  ^  Angell  Lim.,    §§  73,    173;    Busw- 

discharged  from  liability  to  be  further  Lira.,  §  140. 

assessed,  under  the  Virginia  Statute  ^  Farmers'    Bank  of    Maryland    v. 

(Va.  Code  1873,  cliap.  57,  §  26),  pro-  Iglehart,   6   Gill  (Md.),   50;    Reading 

viding  that  "no   stock  shall  be    as-  Fire  Ins.    &c.    Co.   v.    Reading  Iron 

signed    on    the    books     without    the  Works,  137  Pa.  St.    282,298;    s.  c.  27 

consent  of  the  company  until  all  the  W.  N.   C.  95;    21   Pitts.   L.  J.  (x.  s.) 

money     ....     shall    have    been  209;  48  Phil.  Leg.  Int.  108;    21    Atl. 

paid,   and     .     .     .     the  assignee  and  Rep.  170;  Geyer  v.  Western  Ins.  Co., 


assignor  shall  each  be  liable  for  any      3  Pittsb.  (Pa.)  41, 
installments,"  etc.     Morris  v.  Glenn, 
87  Ala.  628;  s.  c.  7  South.  Rep.  90. 
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shares  to  be  made  on  its  books  with  the  usual  formalities.^  But 
wheie  a  corporation  permitted  a  stockholder  to  have  his  stock 
transferred  on  the  books,  which  was  the  only  manner  in  which 
an  assignment  could  be  made,  to  a  fictitious  name,  which  was 
known  to  the  officers  of  the  corporation,  and  he  afterwards 
caused  the  stock  to  be  transferred  to  the  plaintiff,  by  a  person 
represented  by  him  to  be  the  holder,  as  security  for  a  debt  due 
the  plaintiff  from  him,  no  money  being  paid  on  the  transfer,  it 
was  held,  that  the  lien  of  the  corporation  upon  the  stock,  for  a 
debt  due  from  the  stockholder,  Avas  not  thereby  divested. ^  The 
mere  fact  that  the  officers  of  the  corporation  acting  for  it  at  the 
time  the  indebtedness  was  created,  failed  to  insist  upon  the  pro- 
duction of  the  certificate  of  the  stock  which  had  been  pledged 
for  another  debt,  though  not  transferred  on  the  books,  will  not 
operate  as  a  waiver  of  the  company  in  favor  of  a  prior  creditor 
to  whom  the  certificate  had  been  delivered  as  collateral  for  a 
previous  debt.^  Mere  ignorance  on  the  part  of  the  purchaser  of 
the  fact  of  the  existence  of  the  lien  does  not  destroy  it,  for  this 
constitutes  no  waiver  on  the  part  of  the  corporation.*  Nor, 
unless  an  intention  to  do  so  clearly  appears,  does  a  corporation 
waive  its  lien  on  stock  by  taking  a  mortgage  on  other  property 
to  secure  the  indebtedness.*^  The  fact  that  the  cashier  of  a  bank 
testified  that  "  if  a  party  is  in  good  standing  we  do  not  question 
his  right  to  a  transfer;  we  waive  it  by  transferring ;  we  don't 
pretend  to  claim  the  right  to  refuse  a  transfer  against  a  share- 
holder in  good  credit,"  and  the  further  fact  that  the  stockholder 
was  allowed  a  large  overdraft,  —  do  not  show  that  the  loan  was 
made  on  his  personal  credit  alone,  so  as  to  waive  the  lien  on  the 
stock.®  The  mere  assenting  to  an  assignment,  made  by  a  stock- 
holder for  the  benefit  of  all  his  creditors,  "  with  no  other  prefer- 
ence than  is,  or  may  be  authorized  by  law,"  is  not  a  waiver  of 
the  lien  on  the  stock  for  debts  due  by  the  assignor  to  the  cor- 

1  Hodges  V.  Planters  Bank,  7   Gill      401;  s.  c.    33  L.  ed.  960;  10  Sup.  Ct. 
&  J.    (Md.),   30(5;  Hill  v.  Pine  River      Rep.  727. 

Bank,  45  N.  H.  300.  Kenton  Ins.  Co.   v.  Bowman,  84 

2  Stebbins  v.  Plioenix  Fire  Ins.  Co.,      Ky.  *30;  s.  c.  1  S.  W.  Rep.  717;  Union 

3  Paige  (N.  Y.^,  350,  Bank  v.  Laird,  2  Wheat.  (U.  S.)    396. 

s  Piatt  V.  Birmingham  Axle  Co.,  41  ^  Jennings  v.  Bank  of  California,  79 

Conn.  255.  Cal.  323;  s.  c.  12  Am.  St.  Rep.  145;  21 

Hammond  v.  Hastings,  134  U.  S.  Pac.  Rep.  852;  29  Cent.  L.  J.  150. 
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poration;^  nor  is  the  giving  the  sharehokler  additional  time  in 
consideration  of  his  allowing  certain  shares  to  be  sold  on  default 
without  the  delay  prescribed  by  the  articles,  a  waiver  of  the  lien 
or  of  the  right  to  withhold  permission  to  transfer,  as  to  the 
remaining  shares.^ 

§  2338.  Circumstances  Amounting 'to  a  Waiver. —  A  testator 
bequ^thediO  shares  of  bank  stock  to  liis  four  sons,  A.,  B.,  C,  and  D., 
to  be  equally  divided  between  them.  A.  alone  was  a  minor,  and  during 
his  muiority  the  bank,  after  inspection  of  the  ^vill,  with  the  consent  of 
all  the  legatees,  permitted  a  transfer  of  thirty  of  such  shares  to  a 
stranger.  The  executor  assigned  the  remaining  tea  shares  to  A. ,  who 
assigned  to  a  stranger  to  whom  the  bank  refused  to  permit  a  transfer  on 
their  books  until  certain  notes  of  B. ,  C. ,  and  D. ,  were  paid.  It  was  held 
that  the  bank  had  no  hen  on  such  ten  shares  for  the  debt  of  B.,  C.  and 
D.,  under  the  Pennsylvania  statute  of  1824,  giving  banks  a  lien  on 
sharses  for  the  debts  of  the  holders  to  the  banks,  although,  at  the  time  of 
the  transfer  of  the  thirty  shares,  it  was  agreed  that  the  bank  should 
retain  its  hen  on  the  remaining  ten  shares  for  such  debt  of  B.,  C,  and 
D.3  _  .  _  _  Where  the  holder  and  owner  of  a  certificate  of  wi!7/id/-aw;/i 
stock,  issued  by  a  bank,  assigned  the  same  in  good  faith  to  another 
bank,  the  title  thereto  became  vested  absolutely  in  the  assignee.  Subse- 
quently to  such  assignment,  and  in  ignorance  thereof,  the  former  bank, 
discounting  a  note  for  the  assignor,  in  the  belief  that  he  is  still  the 
owner  of  such  stock,  thereby  acquired  no  general  or  specific  lien  on 
the  certificate,  and  no  equity  as  against  the  real  owner,* 

§  2339.  Giving  Further  Credit,  after  Notice  of  Conflicting 

Lien.  —  But  where  the  company,  after  being  charged  with 
notice  that  a  conflicting  lien  on  the  stock  has  accrued,  gives 
further  credit  to  the  stockholder,  it  will  be  held  to  have  waived 
its  lien  as  to  such  subsequent  credits.  Thus  a  shareholder  depos- 
ited his  share  certificates  with  a  bank,  as  security  for  the  balance 
due  and  to  become  due  on  his  current  acc(junt,  and  the  bank  gave 
•the  company  notice  of  the  deposit.  The  certificate  stated  that 
the  shares  were  held  subject  to  the  articles  of  association.  It 
was    held   that  the    company  could  not,  in  respect   of  moneys 

1  Dobbins  v.  Walton,  37  Ga.  614  3  Presbyterian       Congregation      v. 

2  Bank  of  Africa  v.  Salisbury  Gold      Carlisle  Bank,  5  Pa.  St.  345. 

Miu.  Co.  (1892),  A.  C.  281.  *  Callanan  v.  Edwards,   32   N,  Y. 

483. 
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which  became  due  from  the  shareholder  to  the  company  after 
notice  of  the  deposit  with  the  bank,  claim  priority  over  advances 
by  the  bank  made  after  such  notice. ^  The  charter  of  a  bank 
provided  that  the  capital  stock  should  not  be  sold  or  transferred, 
but  should  be  held  by  the  original  subscribers,  during  one  year 
from  the  date  of  the  charter,  and  a  by-law  declared  the  stock  of 
each  stockholder  to  be  pledged  for  any  sura  which  he  should 
owe  to  the  bank.  Withiu  the  year,  a  subscriber  assigned  his 
shares,  and  the  assignee  gave  notice  thereof  to  the  bank,  and 
paid  the  last  installment  due  on  these  shares.  Afterwards  and 
within  the  year,  the  bank  lent  money  to  such  subscriber.  It  was 
held  that  although  the  assignee  was  not  entitled  to  a  certificate  of 
stock  in  his  own  name,  yet  that  the  assignment  was  valid  in 
equity,  and  that  as  the  money  was  lent  after  notice  of  the  assign- 
ment, the  shares  were  not  pledged  for  its  repayment. ^ 

§  2340.  May    Waive    Formal    Assent  of    the  Directors. — 

Even  where  the  charter  required  the  consent  of  the  directors  to 
the  validity  of  a  transfer,  it  was  held  that  such  consent  need  not 
be  obtained  at  a  formal  convocation  of  the  board,  but  that  if  it 
appeared  that  the  assent  of  a  majority  of  the  directors  had  been 
given  and  in  the  manner  that  transfers  of  stock  were  frequently 
made,  it  would  be  sufficient."  On  grounds  even  more  clear, 
where  the  restraint  upon  the  alienation  without  the  consent  of 
the  directors  while  the  shareholder  is  indebted  to  the  company, 
is  imposed  by  a  by-law,  the  necessity  of  obtaining  such  consent 
may  be  waived  by  the  corporation;  and  it  has  been  held  that  it 
is  waived  by  a  course  of  conduct  establishing  a  usage  of  not 
bringing  such  cases  before  the  board;  so  that  a  transfer  without 
such  consent,  but  in  accordance  with  the  usage  of  the  company, 
would  be  good  as  against  the  company.* 

§  2341.  Settlement  with  Depositor  hy  Mistake  no  Waiver. — , 

A  bank  in  Philadelphia  received  from  a  firm  in  that  city,  cue  raember 

1  Bradford  Banking  Co.  v.  Briggs,  ^  Ellison   v.  Schneider,  25  La.  An. 
L.  R.  12  App.  Cas.  29;  s.  c.    56  L.  J.      435. 

(Ch.)    364;  56    L.  T.   (n.  8.),   62;  35  *  Chambersburg  Ins.  Co.  v.  Smith, 

Week.  Rep.  521.  11  Pa.  St.  120. 

2  Nesmith  v.  "Washington  Bank,  6 
Pick.  (Mass.)  324, 
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of  which  was  a  director  of  the  bank,  two  drafts,  payable  to  their  own 
order,  and  indorsed  by  them,  payable  ten  days  after  sight,  upon  two 
houses  in  Virginia,  to  be  transmitted  for  collection,  with  instructions  as 
to  the  manner  of  presentment.  The  cashier  indorsed  the  drafts, 
making  them  payal)le  to  the  cashier  of  the  Bank  of  Virginia,  and  in- 
closed them  in  a  letter  to  that  cashier,  stating  that  "  the  bills  are 
enclosed  for  our  account."  The  drafts  were  entered  in  short,  by  the 
Philadelphia  Bank,  in  the  bank  book  of  the  depositors.  After  time 
sufficient,  according  to  usage,  had  elapsed,  the  note  clerk  extended  the 
drafts  in  the  book  of  the  bank  to  the  depositors'  credit,  and  at  their 
request  they  were  shortly  afterwards  extended  in  their  book.  Several 
months  afterwards,  the  depositors  first  learned  that  the  drafts  were  not 
paid,  and  the  Philadelphia  Bank  had  knowledge  of  that  fact  eighteen  or 
nineteen  days  later.  In  the  meantime,  the  depositors'  bank  book 
had  been  settled  seven  times.  One  of  the  depositing  firm,  on  offering 
to  transfer  his  stock  in  the  bank,  was  refused  permission,  under  a 
statute  which  provides  that  no  stockholder  indebted  to  the  bank  for  a 
debt  actually  due  and  unpaid  shall  be  authorized  to  transfer  his  stock, 
or  receive  a  di\-idend,  till  such  debt  is  discharged,  or  secured  to  the 
satisfaction  of  the  directors.  The  stockholder  sued  the  bank  for  this 
refusal  to  allow  the  transfer  of  his  stock,  the  drafts  not  having  been 
tendered  to  the  firm.  It  was  held  that  the  plaintiff  could  not  recover  ; 
that  the  bank  had  done  its  duty  in  relation  to  the  draft ;  that  the  settle- 
ment of  the  depositors'  books  did  not  alter  the  rights  of  the  parties ; 
that  the  extension  of  the  drafts,  in  the  bank  books,  though  equivalent 
to  payment,  yet  being  made  bj'  mutual  mistake,  was  not  binding;  and 
that  the  refusal  to  permit  a  transfer  of  the  stock  was  well  warranted.^ 

§  2342.  Personal  Liability  of  Directors  for  Improperly  Ap- 
proving Transfers.  — Where  the  directors  have  power  to  refuse 
to  approve  transfers,  for  the  purpose  of  protecting  the  interests 
of  the  company  or  its  shareholders,  it  may  be  conceded  on 
general  principles  and  analogous  holdings,^  that  they  will  be 
personally  liable  for  misfeasance  if  they  exercise  their  power 
corruptly,  but  not  where  they  are  guilty  of  a  mere  error  of 
judgment.  Thus,  the  articles  of  association  of  a  limited  com- 
pany provided  that  no  transfers  of  shares  not  fully  p:iid  up 
should  be  registered  unless  "approved"   by  the  directors.     A 

Mechanics  Bankw.  Earp,  4  Rawle  2  Post,  §§  4091,  409C. 

fPa.)  384.     Compare  Callanan  v.  Ed- 
wards, 32  N.  Y.  483. 
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large  number  of  shares  were  sold  to  M.  cat  par  on  his  paying 
one-fifth  down,  and  M.  subsequently  transferred  such  shares  to 
P.,  who  was  already  a  shareholder,  and  had  recently  been 
elected  a  director,  the  directors  believing  thai  P.  was  a  proper 
person  to  take  a  transfer  of  the  shares,  and  having  been  advised 
by  their  solicitor  that  there  was  no  valid  objection  to  the 
transfer.  P.  afterwards  became  bankrupt,  being  indebted  to 
the  company  to  the  extent  of  four-fifths  the  par  value  of  the 
shares.  It  was  held  that  the  directors  had  duly  exercised  their 
judgment  upon  and  *'  approved  "  the  transfer  to  P.,  within  the 
meaning  of  the  articles,  and  that,  dishonest  dealing  not  being 
charged,  the  approval  of  the  transfer  was  not  such  a  misfeas- 
ance or  breach  of  trust  as  would  render  the  directors  liable  in 
the  winding  up  of  the  company.^ 

§  2343.  Corporation   Acting   in   Abuse   of    Its    Power.  — 

Where  a  debt  of  a  shareholder  in  respect  of  which  the  corpora- 
tion asserts  its  lien  is  evidenced  by  a  negotiable  security ^  the 
corporation  may  have  acquired  the  security  under  such  circum- 
stances as  will  operate  to  postpone  its  lien  to  the  rights  of  a 
subsequent  assignee  of  the  shares  of  the  debtor.  Thus,  where 
an  insurance  company  purchased  a  bill  of  exchange  payable  by 
one  of  its  members,  and  the  purchase  was  in  excess  of  its  powers, 
and  the  object  of  its  officers  in  making  the  purchase  was,  by  the 
assertion  of  a  banker's  lien,  to  subject  the  shares  of  such  mem- 
ber to  the  payment  of  the  bill,  —  it  was  held  such  an  abuse  of  cor- 
porate rights  as  would  prevent  the  company  from  refusing  its 
assent  to  an  assignment  of  the  shares  previously  made  to  a  third 
person,  though  such  an  assignment  was  unknown  to  the  officers 
of  the  company  at  the  time  of  the  purchase  of  the  bill.'' 

§  2344.  Validity    of    Statutes  Creating    Such    Liens. — A 

statute  providing  that  a  private  corporation  shall  have  a  lien  on 
the  shares  of  its  stockholders  for  any  debt  or  liability  incurred 
to  it  by  a  stockholder,  and  that,  if  necessary  for  the  payment  of 
such  debt,  the  corporation  may  sell  the  shares  after  notice,  is 

1  Re  Faure    Electric    Accumulator  ^  white's  Bank  v.  Toledo  Ins.  Co., 

Co.,  40  Ch.  Div.    141;  s.   c.    58   L.   J.       12  Oh.  St.  601. 
(Ch.)  48;  37  Week,  Rep.  116. 
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not  unconstitutional  when  applied  to  subscriptions  made  prior  to 
its  -passage,  as  it  merely  enlarires  the  remedy  for  legal  rights 
already  existing,  so  fur  as  the  sale  of  stock  for  unpaid  subscrip- 
tions is  concerned.^  But  where  the  rights  of  a  third  party  have 
intervened  as  by  an  assignment  of  the  certificates  a  different 
question  is  presented.  So,  where  a  banking  association,  had 
not,  before  it  obtained  its  charter,  a  lieu  on  the  stock  of  its 
shareholders,  it  was  held,  in  an  early  case,  that  the  lien  given 
by  the  charter  could  not  overreach  a  prior  assignment  of 
stock  so  as  to  preclude  its  transfer. ^  There  is  authority  to  the 
effect  that  the  legislature  may  pass  an  act  creating  a  lien  upon 
the  stock  of  a  cor[X)ration  already  ■pledged  by  a  shareholder 
to  a  third  person,  where  the  corporation  has  not  been  notified 
of  the  pledge;  though,  as  the  pledgee  in  such  a  case  would  have 
an  equitable  interest  which  the  law  ought  to  protect,  and  as 
the  statute  confiscates  that  interest,  the  validity  of  such  a  stat- 
ute may  well  be  doubted  on  general  principles.  The  Connecti- 
cut act  of  1871,^  provides  that  shares  of  stock  may  l)e  pledged 
by  delivering  a  power  of  attorney  for  their  transfer,  with  the 
certificate  of  the  stock,  to  the  pledgee,  but  that  no  such  pledge, 
without  an  actual  transfer  of  the  stock,  shall  be  effectual  against 
any  person  but  the  pledgor  and  his  executors  and  administra- 
tors, until  a  copy  of  the  power  of  attorney  shall  have  been  filed 
with  the  treasurer  or  secretary  of  such  corporation.  Another 
act  passed  in  1875  ^  provides  that  corporations  **  shall  at  all 
times  have  a  lien  upon  all  the  stock  owned  by  any  person 
therein,  for  all  the  debts  due  to  them  from  such  person."  It  is 
held  that  the  latter  act,  immediately  on  its  going  into  effect, 
created  a  lien  in  favor  of  a  corporation  for  an  old  indebtedness, 
upon  stock  which  had  previously  been  pledged  to  a  third  person, 
such  pledge  being  merely  by  delivery  of  the  certificate  of  the 
stock,  and  a  power  of  attorney  for  its  transfer,  with  no  copy  of 
the  power  of  attorney  filed  with,  or  other  notice  to,   the  corpo- 

*  Tutwiler  v.  Tuscaloosa  Coal   &c.  ^  Neal  r.  Janney,  2  Cranch    C.   C. 

Co.,  89    Ala.  391;    s.c.    7  South.  Rep.  (U.  S.)  188. 

398.    But  a  by-law  creating  such  a  ^  Gen.  Stat.  Conn.  1875,  tit.  17,  ch. 

lien  has  been  held  void  as  to  anteced-  1,  §  9;  Jd.  1888,  §  1924. 
ent  transfers.     People  v.   Crocket,  9  ^  Gen.  Stat.  Conn.  1875,  tit.  17,  ch. 

Cal.  112.  1,  §  8. 
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ration.^  A  further  pledge  of  the  stock  was  made  in  the  same 
manner  after  the  act  of  1875  was  passed,  the  certificate  then 
delivered  being  one  issued  by  the  company  after  the  passtige 
of  that  act,  and  containing  no  notice  of  any  right  of  lien  on  the 
p:irt  of  the  corporation.  It  was  held  that  the  corporation  was 
still  entitled  to  its  lien  upon  the  stock  as  against  the  pledgee.^ 
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§  2348.  Nature  of  Share  Certificates.  —  In  order  to  a  fuller 
understanding  of  the  manner  of  transferring  title  to  corporate 
shares,  of  the  rights  of  the  transferees  of  such  shares,  and  of 
the  liability  incurred  by  the  corporation  in  case  it  admits  to  regis- 
tration on  its  books  illegal  transfers  or  refuses  registration  in  cases 
of  legal  transfers,  —  it  is  necessary  to  consider  at  some  length  the 
nature  of  share  certificates.  And,  first,  it  is  to  be  observed  that 
such  a  certificate  is  merely  the  paper  representative  of  an  incor- 
poreal right,  and  that  it  stands  on  a  similar  footing  to  that  of  other 
muniments  of  title.^  It  is  not  in  itself  property,  but  is  merely 
the  symbol  or  paper  evidence  of  property.  Hence,  the  proprie- 
tary right  may  exist  without  the  certificate.  Numerous  cases 
accordingly  hold  that  a  person  may  acquire  the  rights,^  and   in- 

1  Hartford  Bank  v.  Hartford  Life  (S.  C.)  193,  195;  s.  c.  73  Am.  Dec. 
&c.  Iu<.  Co.,  45  Conn.  22.  105. 

2  jbifi.  *  Rio  Grande  Cattle  Co.  v.  Burns,  82 

3  Connor    v.    Hillicr,    11    Ricli.    L.  Texas  50;  s.  c.  17  S.  W.  Rep.  1043,1045. 
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cur  the  liabilities  ^  of  a  shareholder,  both  to  the  cori:)oration  and 
to  it^  creditors,'^  although  no  certificate  has  in  fact  been  issued. 
Corporate  shares  have  also  been  classed  as  **  securities."  ^  And 
although  they  may  be  thus  designated  within  the  meaning  of 
particular  statutes,  yet  it  is  plain  that  they  are  not  securities 
in  the  proper  sense  of  the  word.  "  Certificates  of  stock  are 
not  securities  for  money  in  any  sense;  much  less  arc  they  nego- 
tiable securities.  They  are  simply  the  muniments  and  evidence 
of  the  holder's  title  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation  in  which  be  is  a  member."  *  The  fol- 
lowing further  observations,  in  the  same  line  of  thought,  were 
made  by  Mr.  Justice  Crockett :  "  If  a  firm  doing  business  as  an 
ordinary  partnership,  issue  certificates  to  each  of  its  members, 
specifying  the  interests  of  the  respective  copartners,  such  cer- 
tificates would  have  no  intrinsic  value,  except  as  evidence  of  the 
quantum  of  interest  of  each  copartner.  The  joint  interest  of 
the  copartner  in  the  property  and  business  of  the  firm  is  the 
substance,  of  the  existence  of  which  the  certificate  is  but  the 
evidence.  If,  for  example,  there  be  three  copartners,  each  own- 
ing an  undivided  interest  of  one-third,  there  is  no  appreciable 
difference  between  the  respective  interests.  They  are  in  all 
respects  precisely  similar,  and  each  several  interest  is  an  exact 
duplicate  of  the  others.  The  same  principle  is  applicable  to  cor- 
porations. The  holder  of  ten  shares  of  stock  stands  precisely 
upon  the  same  footing  as  any  other  holder  of  ten  shares.  Their 
interests  are  precisely  similar,  and  of  the  same  value,  and  each 
holds  but  an  undivided  interest  in  the  common  property."^ 
From  the  principle  that  the  certificate  is  not  the  property  itself, 
but  merely  the  muniment  of  title,  it  has  been  held  that  the 
duties,  privileges  and  responsibilities  of  the  holder  of  it  cannot 

1  Agricultural  Bank  v.  Burr,  24  Me.  *  Mechanics'  Bank  v.  New  York 
256;  Agricultural  Bank  u.  Wilson,  Id.  &c.  R.  Co.,  13  N.  Y.  626;  quoted  with 
273.  approval  in  Atkins  v.  Gamble,  42  Cal. 

2  Pacific  Nat.  Bank  r.  Eaton,  141  U.  86;  s.  c.  10  Am.  Rep.  282,  290.  See 
S.  227;  s.  c.  35  L.  Ed.  702;  10  Rail,  also  Hawley  v.  Brummagim,  33  Cal. 
&  Corp.  L.  J.  132;  11  Sup.  Ct.  Rep.  394;  Hardenbergh  v.  Bacon,  33  Cal. 
984;  Thayer  v.  Buller,  141  U.  S.  234;  356. 

s.  c.  35  L.  Ed.  711 ;  11  Sup.  Ct.  Rep.  987.  ^  Atkins  v.  Gamble,  42  Cal.  86 ;  s.  c. 

3  Connor  V.  Hillier,  11  Rich.  L.  (S.      10  Am.  Rep.  282,  290. 
C.)  193,  195;  s.  c.  73  Am.  De«.  105. 
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be  divested  by  the  mere  act  of  writing  across  the  face  of  it  the 
word  "cancelled"  and  returning  it  to  the  secretary  of  the 
company.^  As  a  certificate  is  not  necessary  to  make  one  a 
shareholder,  so  the  surrender  of  it  to  the  company  does  not 
necessarily  make  the  holder  of  it  cease  to  be  a  shareholder. 

§  2349.   Certificates  Not  in  the  Nature  of  Letters  of  Credit. — 

It  has  been  reasoned  that  certificates  of  shares  of  corporate 
stock  are  not  in  the  nature  of  letters  of  credit.  A  letter  of 
credit  is  defined  in  McCullough's  Commercial  Dictionary  to  be 
"  a  letter  written  by  one  merchant  or  correspondent  to  another, 
requesting  him  to  credit  the  bearer  with  a  sum  of  money."  It  is 
defined  in  Bouvier's  Law  Dictionary  to  be  "  an  open  or  sealed 
letter  from  one  merchant  in  one  place  directed  to  another  in 
another  place,  requesting  him,  that  if  the  person  therein  named 
or  the  bearer  of  the  letter  shall  have  occasion  to  buy  com- 
modities or  to  want  monies,  he  will  procure  the  same,  or  pass 
his  promise,  bill  or  other  engagement  for  it,  on  the  writer 
of  the  letter,  undertaking  that  he  will  provide  him  the  money  for 
the  goods,  or  repay  him  by  exchange,  or  give  him  such  satisfac- 
tion as  he  shall  require."  Reasoning  that  such  a  certificate  is 
not  a  letter  of  credit  within  these  definitions,  Comstock,  J., 
said:  *'  Now,  while  it  may  be  the  effect  of  the  stock  certificate 
to  give  the  holder  a  credit,  its  terms  do  not  request,  invite  or 
guarantee  it.  So,  the  possession  of  property  of  any  description, 
or  of  the  evidence  and  muniments  of  title  thereto,  in  their  eSect 
give  to  the  possessor  a  credit  with  other  men.  In  this  sense 
every  chose  in  action  invites  a  credit  in  favor  of  him  who  holds 
it,  and  so  do  the  title  deeds  of  his  real  estate.  Innocent  parties 
may  deal  with  him  and  be  deceived.  They  may  lend  their 
money  and  lose  it.  Nothing  more  than  this  can  be  said  of  the 
certificate  of  the  ownership  of  stock  in  a  corporation.  Regarded 
as  a  promissory  instrument,  imposing  obligations  to  he  per- 
formed by  the  artificial  person  which  makes  it,  it  is  like  any 
other  chose  in  action,  except  as  greater  restrictions  may  be 
placed  upon  its  transfer  and  sale.  Regarded  as  a  muniment  of 
title  merely,  it  is  like   any  other  instrument  by   which  title  is 

1  Chouteau  v.  Dean,  7  Mo.  App.  210;  Compare  Shaeffer  v.  Ins.  Co.,  46  Mo. 
248;  a/ite,  §  1511,  et  seq. 
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manifested.  But  to  say  that,  like  a  letter  of  credit,  it  contains 
a  request,  express  or  implied,  addressed  to  no  one  in  particular, 
to  deal  with  or  advance  money  to  the  holder,  or  that  it  contains 
any  assurance  or  guarantee  addressed  to  the  dealer  of  the  safety 
of  the  transaction,  is  iumy  judgment  to  confound  plain  and  long 
settled  distinctions."  ^ 

§  2350.  Are  a  Continuing  Affirmation  by  the  Corporation  of 
the  Title  and  Interest  of  the  Shareholder. —  It  has  often  been 
said  that  a  certificate  of  stock  in  a  corporation,  stating  that  a 
desio-nated  person  is  owner  of  a  certain  number  of  shares,  trans- 
ferable only  on  the  books  on  the  indorsement  and  surrender  of 
the  certificate,  is  a  continuing  affirmation  of  the  ownership  of  the 
person  named  therein,  and  that  the  corporation  will  not  transfer 
the  stock  upon  its  books  until  a  surrender  of  the  certificate,  and 
that  the  owner  has  the  power  and  right  to  transfer  and  sell  the 
stock  until  such  power  and  right  are  lawfully  terminated. ^  The 
liabilities  incurred  by  the  corporation  to  the  innocent  transferee 
for  value  of  such  a  certificate  are  elsewhere  considered. ^ 

§  2351.  Liability  of  the  Corporation  for  Fraudulent  Certifi- 
cates.—  It  follows  that  if  the  officers  or  agents  of  the  corpora- 
tion, who  are  by  it  lawfully  vested  with  the  authority  to  issue 
certificates,  issue  them  in  fraud  of  the  rights  of  the  corporation, 
and  even  in  excess  of  the  limit  which  the  corporation  has  the 
power  to  issue,  although  the  taker  of  such  certificates,  for  value 
and  in  good  faith,  may  not  be  entitled  to  the  rights  of  the  share- 
holder therein,  he  will  be  entitled  to  indemnity  from  the  corpora- 
tion for  the  loss  which  he  has  sustained  through  the  imposition 
thus  practiced  upon  him.^  If  the  unauthorized  or  fraudulent 
issue  is  within  the  power  of  the  corporation,  the  taker  may  be 
entitled  to  be  admitted  to  the  rights  of  a  shareholder  ;  but  Avhere 
the  issue  is  beyond  the  power  of  the  corporation,  and  indeed  in 
any  event,  the  certificate  exists  in  his  hands  as  a  title  to  indem- 

1  Mechanics  Bank  v.  New  York  337;  Kisterbock's  Appeal,  127  Pa.  St. 
&c.  R.  Co.,  13  N.  Y.  599,  630.  601;  s.  c.  14  Am.  St.  Rep.  868. 

2  Joslyn  V.  St.  Paul  Distilling  Co.,  ^  post,  §  2595,  et  seq. 
U  Mian.  183;  s.  c.  3  Bkg.  L.  J.  320;   8  *  Ayite,  §  U93. 
Rail.  &  Corp.  L.  J.  332;  46  N.  W.  Rep. 
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nity  for  what  he  has  lost  through  the  fraud  of  the  agent  of  the 
corporation.^  Thus,  if  the  treasurer  of  a  private  corporation, 
whose  duty  it  is  to  issue  certificates  of  the  stock  of  the  corpora- 
tion, fraudulently  issues  certificate-,  regular  in  form,  but  not 
representincr  any  real  stock,  and  pledges  them  to  secure  money 
borrowed  by  himself,  which  money  he  uses  for  his  own  purposes, 
the  corporation  will  be  liable  in  damages  to  the  pledgee  who  took 
the  certificates  without  notice  of  the  fraud,  for  the  amount 
loaned  by  him  to  the  ti-easurer,  with  interest.^  In  such  a  case  it 
is  said  that  the  measure  of  damages  is  either  the  market  value 
of  the  stock,  at  the  date  of  the  loan,  with  interest,  or  the  amount 
of  the  loan  with  interest.  The  allowance,  however,  should  not, 
in  any  case,  exceed  the  latter  sum.^  In  such  a  case  the  fact  that 
the  shares  purport  to  be  issued  to  the  treasurer  himself  by  whom 
the  certificates  are  signed  does  not  render  them  invalid,  ^  al- 
though it  may,  under  a  recent  holding,  put  the  purchaser  upon 
inquiry  and  take  him  out  of  the  category  of  a  bona  fide  purchaser 
without  notice.^  It  is  also  evident  that  the  subsequent  trans- 
feree of  such  a  fraudulent  share  certificate  may  maintain  an 
action  against  the  corporation  for  damages  in  case  it  has  been 
fraudulently  issued;  since  otherwise  the  doctrine  that  it  is  a  cou- 
tinuino-  affirmation  by  the  corporation  of  the  title  of  the  person 
named  therein  would  be  meaningless.®  Nor  is  privity  of  con- 
tract necessary  to  support  such  an  action,  because  the  injured 
party  is  not  seeking  redress  upon  contract,  but  purely  for  the 
tortious  act  in  the  commission  of  which  the  contract  is  an  acci- 
dental incident.^ 

§  2352.  An  Illustration. —  An  illustration  of  the  principle  that  a 
corporation  becomes  liable  to  innocent  third  persons  for  certificates  of 
shares  fraudulently  issued  by  its  transfer  agent  is  found  in  a  recent  de- 
cision of  the  Supreme  Court  of  New  York,  upon  the  following  state  of 

1  New  York  &c.  R.  Co.  t?.  Schuyler,  ^  xome  v.  Parkersburg  R.  Co., 
34  N.  Y.  30;  ante,  §  li93.  supra. 

2  Tome  V.  Parkersburg  R.  Co.,  39  *  Titus  v.  Great  Western  Turn- 
Md.  36;  s.  c.  17  Am.  Rep.  540.     In  this  pike.,  supra. 

case  the    question   is    considered    at  ^  Post,  §  2606. 

great  length     and    many  authorities  ^  Ante,  §  1493. 

cited.     Titus  v.  Great  Western  Turn-  "  New  York  &c.  R.  Co.  v.  Schuyler, 

pike,  5  Lans.  (N.  Y.)  250.  31  N.  Y.  30. 
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facts:  F.  «&;  Co.,  a  firm  of  brokers,  were  requested  by  the  transfer  clerk 
of  the  defendant  corporation  to  sell  100  shares  of  defendant's  stock 
standing  in  the  name  of  B.  The  signature  of  defendant's  president  and 
treasurer  to  the  certificate  for  the  stock  were  genuine,  and  the  certificate 
had  been  regularly  countersigned  and  registered.  B.  was  a  fictitious 
person,  and  the  certificate  was  signed  after  all  the  authorized  stock  of 
defendant  had  been  issued  and  was  in  circulation.  The  transfer  clerk 
fraudulently  receipted  in  B.'s  name  for  the  certificate,  and  also  signed 
the  name  of  "  B."  on  the  buck  of  the  certificate,  and  then  witnessed 
the  signature  in  his  own  name.  After  ascertaining  that  the  stock  was 
properly  registered,  F.  &  Co,  then  inquired  at  defendant's  general  trans- 
fer office,  and  were  there  informed  that  the  stock  was  properly  indorsed 
for  transfer,  and  that  the  person  in  charge  was  then  willing  to  make  the 
transfer.  F.  &  Co.,  thereupon  sold  the  stock,  and,  in  compUance 
with  a  rule  of  the  stock  exchange  known  to  defendant,  gave  a  guaranty 
to  the  pui-chaser  of  the  correctness  of  the  certificate  and  also  of  the 
transfer.  Defendant  having  notified  the  stock  exchange  of  the  invalid- 
ity of  the  certificate,  F.  &  Co.  were  required  to  make  good  their 
guaranty,  and  did  so,  and  received  back  the  certificate  of  stock  from 
their  purchaser,  and  subsequently  demanded  the  transfer  of  the  stock 
from  defendant,  which  was  refused.  In  an  action  brought  by  the  as- 
signee of  F.  &  Co.  it  was  held  that  defendant  was  estopped  to  deny  the 
validity  of  the  certificate ;  and  that  plaintiff  was  entitled  to  genuine 
stock  therefor  if  that  were  possible  ;  but  that,  that  being  impossible,  he 
was  entitled  upon  defendant's  repudiation  of  the  certificate,  to  recover 
damages.  1 

§  2353.  Stock  Certificates  not  Negotiable.  — It  is  laid  down 
in  numerous  cases  that  stock  certificates  are  not  negotiable, 
either  in  form  or  character,^  though,  as  heretofore  seen,  they 
are  often  said  to  be  quasi-uegot\iih\e.  The  general  consequence 
of  this  doctrine  is  that  whoever  takes  them  takes  them  subject 
to  the  equities  and  burdens  which  attend  them,  as  in  the  case  of 
the  purchase  of  any  other  non-negotiable  paper,  and  that, 
although  ignorant  of  such  equities  and  burdens,  his  ignorance 
does  not  relieve  the  paper  thereof,  or  enable  him  to  hold  it  dis- 
charged therefrom.^     '*  They  contain,  in  the  first  place,"  said 

1  Jarvis  v.  Manhattan  Beach   Co.,  3  Hammond  v.  Hastings,  134  U.  S. 

53Hun  (N.  Y.),  3(J2;  s.  c.  25N.  y.  St.  401 ;  s.  c.  33  L.  ed.  900;  10  Sup.  Ct.Rep. 
Bep.  1;  6  N.  Y.  Supp.  703;  6  Rail.  &  727;  Young  v.  South  Tredegar  Iron 
Corp.  L.  J.  325.  Co.,  85  Tenn.  189 ;  s.  c.  4  Am.  St.  Rep. 

*  Post,  §  2587,  et  seq.  752 ;  Mechanics'  Bank  v.  New    York 
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Comstock,  J.,  "  no  words  of  negotiability.  They  declare  simply 
that  the  person  named  is  entitled  to  certain  shares  of  stock. 
They  do  not,  like  negotiable  instruments,  run  to  the  bearer  or  to 
the  party  to  whom  they  are  given.  They  commence,  it  is  true, 
with  the  words,  '  Be  it  known,'  but  such  words  have  no  ten- 
dency to  show  that  they  possess  the  quality  claimed  for  them.  A 
phraseology  quite  similar  may  be  found  in  bonds  or  other  instru- 
ments which  no  one  ever  thought  to  be  negotiable."  ^  But  it  is 
wide  of  the  mark  to  say,  as  is  sometimes  said,  that  they  possess 
no7ie  of  the  qualities  of  negotiable  paper,  and  hence  must  be 
treated  as  other  personal  property,  the  title  to  which  can  be 
divested  only  by  the  owner's  consent  or  by  operation  of  law;  ^ 
for  we  shall  see  hereafter  that  a  bona  fide  purchaser  for  value  fre- 
quently gets,  on  the  principle  of  estoppel,  a  better  title  than  his 
vendor  had  to  give.^  They  possess  one  of  the  essential  qualities 
of  negotiable  paper,  —  that  of  being  assignable,  as  between 
vendor  and  purchaser  or  pledgor  and  pledgee,  by  mere  delivery 
when  properly  indorsed  ;  for  when  indorsed  in  blank,  by  the 
person  named  therein  as  the  owner  of  the  shares,  they  pass  by 
mere  delivery,  without  further  indorsement  and  without  transfer 
on  the  books  of  the  corporation,  although  they  are  not  negotia- 
able  securities.*  But  they  are  non-negotiable  in  the  sense  that  a 
complete  transfer  of  title,  good  not  only  between  the  parties  but 
also  against  the  corporation  itself,  can  only  be  made  with  the 
concurrence  of  the  act  of  the  corporation  in  pursuance  of  its 
charter,  governing  statute,  or  operative  by-laws.^ 

§  2354.  Are  Subject  to  Liimitations  and  Burdens  Created 
by  General  Laws.  —  Although,  as  hereafter  seen,  the  corpora- 
tion is  estopped  by  the  certificate  from  disaffirming  the  title  of 
the  person  named  therein,  to  the  extent  of  the  language 
employed    in   the  certificate    and    the   reasonable    implications 

&c.  R.  Co.,  13  N.  Y.  599,  623;  Hawes  2  Weavers.  Barden,  SLans.  (N.  Y.) 

v.Gas   Consumer's  Benefit  Co.,  9  N.  338. 

Y.  Supp.  490.     See  notes  on  this  sub-  ^  post,  §  2593. 

ject,  4  Am.  St.  Rep.  759,  and  28  Cent.  *  Graves  v.  Mono  Lake  &c.  Co.,  81 

L.J.  404.  Cal.  303;  s.  c.   22  Pac.  Rep.  665. 

1  Mechanics'  Bank  v.  New  York  &c.  *  Post,  §  2387,  et  seq;  Hall  v.  Rose 

R.  Co.,  13  N.  Y,  599,  623.  Hill  &c.  Co.,  70  111.  673. 
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arising  therefioin,^  yet  the  certificate  is  iittended  with  whatever 
burdens  and  infirmities  are  created  by  general  laws^  governing 
the  corporation.  If,  therefore,  a  public  statute^  —  as  distin- 
guished from  a  private  statute  —  reserves  to  the  corporation  a 
lien  upon  its  shares  for  debts  due  by  the  shareholders  to  the  cor- 
poration, whoever  purchases  such  shares  takes  them  subject  to 
this  right  of  lien,  although  in  point  of  fact  he  may  be  ignorant 
of  the  existence  of  the  statute. ^  And  while  the  lien  of  the  cor- 
poration is  capable  of  being  waived,^  yet  the  omission  of  the 
corporation  to  state  in  the  share  certificate  that  the  corporation 
retains  a  lien  thereon  by  force  of  the  statute,  is  not  a  waiver  by 
the  corporation  of  this  right  of  lien.^ 

§  2355.  Conditional  Share  Certificates.  —  Conditional  stock 
certificates  which  merely  provide  that  upon  payment  for  them 
the  company  will  issue  unconditional  stock,  and  which  do  not 
entitle  the  holder  to  dividends,  are  said  to  involve  the  reserva- 
tion of  a  lie)i  on  the  part  of  the  company  for  the  amount  due 
thereon  by  the  holders  to  whom  the  certificates  are  issued.  The 
performance  of  the  condition  by  such  holders,  —  that  is,  the 
payment  for  the  shares  according  to  the  contract  of  subscrip- 
tion,—  is  a  condition  precedent  which  must  be  fulfilled  before 
the  corporation  can  be  required  to  issue  the  unconditional 
certificates,  or  before  it  can  rightfully  do  so,  where  it  has 
received  what  are  called  ^^  stock  notes"  in  liquidation  of  the 
amount  due  by  the  subscribers  to  the  conditional  certificates, 
which  notes  it  has  transferred  to  bona  fide  takers  for  value.  To 
illustrate  this,  we  may  refer  to  a  recent  case  in  Texas,  where  a 
railroad  company  issued  what  were  called  conditional  certificates 
of  stock  in  exchange  for  "  stock  notes  "  given  by  the  subscrib- 
ers, the  condition  expressed  in  the  certificates  being  that  when 
the  holder  should  pay  the  stock  notes  according  to  their  tenor 
and  effect,  together  with  the  interest  accruing  thereon,  full  paid 
stock  of  the  company,  to  the  amount  named  in  the  conditional 
certificate,  should  be  issued  to  him.     The  same  company  issued 

^  Post,  2§  2518,  2571,  2577,  2595.  3  National    Bank    v.    Watsontown 

2  Hammond  v.  Hastings,  134  U.  S.  Bank,  105  U.  S.  217,  221. 

401;  s.  c.  33  L.  ed.  960;   10  Sap.  Ct.  *  Hammonds.  Hastings,  supra. 

Rep.  727. 

1737 


2  Thonip.  Corp.  §  2356.]    shares  considered  as  property. 

another  form  of  certificate,  reciting  that  "  the  holder  is  not 
entitled  to  any  dividend  until  the  notes  for  which  it  is  given  are 
paid,  when  upon  suirender  hereof,  an  unconditional  certificate 
will  be  given  by  the  company."  The  "  stock  notes,"  given  to 
the  company  by  the  subscribers  in  exchange  for  these  conditional 
certificates  were  turned  over  by  the  company  to  contractors  who 
had  furnished  labor  and  materials  in  building  its  road,  and  these 
contractors  assigned  some  of  them  to  the  plaintiff,  who  prosecuted 
them  to  judgment  against  their  makers,  and,  in  order  to  realize 
his  debt  from  them,  demanded  of  the  company  the  execution  of 
a  power  to  sell  the  conditional  shares  of  the  makers  of  the  notes, 
which  power  had  been  given  by  its  charter.  The  company 
refused  so  to  do,  on  the  ground  that  it  had  disabled  itself  from 
so  doing  by  issuing  full  paid  stock  to  the  makers  of  the  notes 
in  exchange  for  the  conditional  stock.  It  was  held,  for  the  most 
obvious  reasons,  that  the  company  was  liable  in  damages  to  the 
holder  of  the  notes.  It  was  the  duty  of  the  company,  after 
having  negotiated  the  notes,  to  hold  the  unconditional  shares  in 
trust  until  the  assignees  of  the  notes  were  paid,  and  it  was  its 
duty  to  ascertain  that  the  notes  had  been  paid  before  issuing 
such  unconditional  stock.  The  court  reasoned  that  the  lien 
created  by  the  company's  retention  of  the  possession  of  the 
stock  was  a  security  for  the  payment  of  the  note,  and  that  this 
security  followed  the  note.^ 

§  2356.  Validity  of  Share  Certificates.  —  At  the  threshold 
of  this  inquiry  it  may  be  premised  that  there  is  some  sort  of  pre- 
sumption of  the  validity  of  share  certificates,  being  perhaps  an 
illustration  of  the  general  presumption  of  right-acting  which 
obtains  until  the  contrary  is  shown.  Thus,  it  has  been  held 
in  the  Superior  Court  of  Indianapolis,  that  where  it  is  shown 
that  a  certificate  of  stock  in  an  incorporated  company  was 
assigned,  and  that  after  its  assignment  it  was  surrendered  to  the 
company,  and  other  certificates  issued  for  the  same  stock,  to  no 
greater  amount  than  the  stock  surrendered,  in  the  absence  of 
any  proof  to  the  contrary,  it  will  be  presumed  that  the  stock  was 
surrendered  with  the  assent  of  those  to  whom  it  was  assigned.^ 

1  Houston  &c.  R.  Co.  v.  Bremond,  ^  Sraock  v.   Henderson,    1  Wilson 

66  Tex.  159.  (Ind.),  241. 
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Passing  the  point  of  this  presumption  and  coming  to  the  stage 
where  stock  is  shown  to  have  been  issued  in  excess  of  the 
powers  of  the  corporation,  that  is,  where  it  is  shown  to  have 
been  an  ultra  vires  issue  of  stock,  it  has  already  been  observed 
that  the  only  right  acquired  by  the  innocent  taker  of  the  share 
certificate  is  to  have  indemnity  from  the  corporation  to  the 
extent  of  his  lojjses.^  Another  court  of  subordinate  authority 
has,  however,  reasoned  that  anultra  vires  stock  certificate  may  be 
sustained  to  some  extent  on  the  theory  of  contract.  What  the 
court  is  reported  to  have  held  was  that  a  certificate  issued  by  an 
educational  corporation  having  no  power  to  issue  stock,  declaring 
R.  entitled  to  one  share,  valued  at  one  hundred  dollars,  of  the 
real  property  of  the  corporation,  drawing  interest  at  six  per 
cent.,  though  not  operative  as  a  certificate  of  stock,  may  be  sus- 
tained as  a  contract  to  pay  annual  interest,  during  the  term  of 
the  corporation. 2  The  court  also  held  that  no  lien  was  created 
on  the  real  estate  of  the  corporation  by  such  a  certificate.'  A 
share  certificate  is  not  necessarily  invalid  because  it  is  issued  to 
one  of  the  officers  of  the  corporation  by  whom  it  is  signed. 
When,  therefore,  the  treasurer  of  a  stock  company,  whose  duty 
it  was,  in  connection  with  the  president,  to  sign  certificates  of 
stock,  issued  certificates  to  himself,  apparently  regular,  but 
in  fact  fraudulent,  the  signature  of  the  president  having 
been  negligently  affixed,  and  disposed  of  them  for  value  to  the 
plaintiff,  who  took  them  in  good  faith  supposing  them  to  be 
genuine,  —  it  was  held  that  the  company  was  liable  to  the 
plaintiff  for  the  money  advanced  by  him.  The  fact  that  the 
treasurer  had  signed  certificates  issued  to  himself,  did  not  of 
itself  render  them  irreijular  or  invalid.^  The  case  is  not  that  of 
a  person  trying  to  make  a  contract  with  himself.  The  treasurer 
was  the  mere  ministerial  agent  of  the  corporation  and  was  re- 
quired to  authenticate  the  share  certificates  in  all  cases,  and 
the  contract  was  the  contract  of  the  corporation  with  him, 
assuming  that  it  was  free  from  fraud,  and  this  infirmity  did  not 
affect  an    innocent    purchaser.     Certificates   of   stock    are   not 

1  Ante,  §  1493.  •*  Titus  v.   Great    Western  Turnp, 

2  Bryant  v.  Ohio  College  of  Dental  Road,  5  Lans.  (N.  Y.)  250;  s.  c.  afflrm- 
Surgery,  1  Cine.  COhio)  307.  ed  61  N.  Y.  237. 

3  Ibid. 
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necessarily  invalid  because  issued  at  a  place  outside  the  State 
in  which  the  corporation  was  organized  and  has  its  principal 
place  of  business.!  It  has  been  held  in  Massachusetts  that  a 
share  certificate,  previously  sold  and  transferred  on  the  books 
of  the  corporation,  may  be  signed  by  the  treasurer,  even  in  a 
case  where  the  corporation  has  been  dissolved  by  a  decree  of 
court  and  perpetually  enjoined  from  transacting  business  and 
receivers  thereof  appointed,  where  there  has  been  a  failure  to 
procure  the  signature  of  the  treasurer  before  dissolution,''^  The 
court  reasoned  that  the  act  being  merely  ministerial,  related  back 
to  and  took  effect  from  the  time  of  the  transaction  described  in 
the  records  of  the  corporation.  "  The  case,"  said  Bigelow,  C. 
J.,  "  bears  a  strong  analogy  to  that  class  of  cases  where  a  note 
or  bill  has  been  sold  or  delivered  with  an  intent  to  transfer  title, 
but  no  indorsement  has  been  made  on  it  until  after  the  payee 
has  become  bankrupt,  in  which  it  has  been  held  that  the  bank- 
rupt, or  his  assignee,  is  bound  to  make  the  indorsement,  and 
may  be  compelled  to  do  so  ;  and  that,  when  his  indorsement  is 
made,  it  has  relation  to  and  takes  effect  from,  the  time  of  the 
actual  sale  and  delivery  of  his  bill  or  note."  ^  The  author  sug- 
gests that  the  case  also  bears  some  analogy  to  the  amendment  by 
a  sheriff  of  his  return  after  he  has  gone  out  of  office.  He  will 
be  allowed,  and  may  be  compelled,  to  amend  his  return,  in 
furtherance  of  justice,  even  after  the  lapse  of  years.  It  has 
been  held  that  where  the  charter  provides  that  the  president  and 
directors  shall  cause  a  certificate  to  be  given  to  each  shareholder, 
signed  by  them  and  countersigned  by  the  treasurer,  a  certificate 
issued  without  the  authority  of  the  directors  and  without  consid- 
eration, is  void  :  and  that  since  the  president,  in  issuing  such 
certificate,  acts  without  the  scope  of  his  authority,  the  corpora- 
tion are  not  liable  for  his  act.* 

§  2357.  Right  to  a  Certificate. —  The  right  of  a  subscriber 
to  a  proper  share  certificate  evidencing    his  title,  depends,  of 

1  Courtright  v.  Deeds,  37  Iowa,  503,      Peake,  gO;  Ex  parte  Greening,  13  Ves. 
510;  ante,  §  686,  et  seq.  206;  Anon.,  1  Camp.  492;    Lampriere 

2  Sewall  V.   Chamberlain,    16  Gray      v.  Pasley,  2  T.  R.  485. 

(Mass.),  581.  ^  Holbrook  v.  Fauquier  &c.   Tum- 

3  Ibid.;  citing  Smitli  v.  Pickering,      pike  Co.,  3  Cranch  C.  C.  (U.   S.)  425. 

1740 


TRANSFERS    OF    SHAKES.        [3  TllOmp.  Coi'p.    §   2357. 

course,  on  his  performance  of  his  contract  of  suijscription  on  his 
part;  and  if  payment  is  a  condition  precedent  to  the  issuing  of 
the  certificate,  until  he  pays  he  is  not  entitled  to  it.  A  decision 
in  New  York  is  to  the  effect  that  where  a  corporation,  in  a  suit 
for  the  balance  of  a  subscription  for  shares  of  the  company, 
recovers  only  a  portion  of  the  sum  claimed,  because  the  other 
part  is  barred  by  the  statute  of  limitations,  and  enforces  the 
judgment  by  execution,  the  subscriber  or  his  assignee,  after  hav- 
ing paid  the  amount  recovered,  is  entitled  to  a  certificate  of  the 
stock.^  The  court  proceed  on  the  ground  that,  even  after 
recovering  the  judgment  for  part  of  what  was  due  from  the  sub- 
scriber, the  company  might  have  discharged  the  judgment,  or 
might  have  declined  to  enforce  it ;  but  that,  by  proceeding  to 
collect  it  by  execution,  they  made  their  election  to  take  what 
was  due  on  the  stock  subscription  rather  than  to  forfeit  the 
stock,  and  were  concluded  by  this  election.  It  has  been  held 
in  a  court  of  first  instance,  that  where  subscriptions  to  stock 
are  made,  to  be  paid  in  installments,  and  certificates  are  to  be 
issued  for  the  several  installments,  the  corporation  is  not  bound 
to  issue  the  certificates  before  getting  the  installments,  but  that 
a  readiness  and  willingness  to  issue  them  at  the  time  when  pay- 
ment is  to  be  made  is  all  that  can  be  required  of  it.  In  an 
action  to  recover  such  an  installment,  an  averment  of  its 
readiness  and  willingness  to  issue  the  certificates  is  necessary. 
It  is  reasoned  that  the  right  to  enforce  payment  is  not  distinct 
and  independent  from  the  duty  to  issue  and  deliver  the  stock  ; 
and  that  if  the  subscriber  can  not  get  the  stock,  the  payment  of 
the  installment  can  not  be  enforced.  The  issue  of  the  stock  and 
the  payment  therefor  are  to  be  regarded  as  contemporaneous 
acts.2  But  we  must  here  recur  to  the  geueral  proposition  that 
the  certificate  is  not  the  share;  that  it  is  not  the  right  nor 
the  property,  but  only  the  evidence  of  the  right  to  the  property. 
Therefore  a  contract  to  deliver  a  certain  numl)er  of  shares  has 
been  held,  under  particular  circumstances,  to  be  fulfilled  where 
the  obligor  places  the  obligee  in  a  position  to  demand  the 
certificate  from  the  corporation.'* 

Johnson  v.  Albany  &c.  R.    Co.,  40      2  Disney  (Oh.),  261,  opinion  by  Ghol- 
Kow.  Pr.  (N.  Y.)  193.  son,  J. 

'  James  v.  Cincinnati  &c.    R.    Co.,  ^  Fitld  v.  Pierce,  102  Mass.  253,  261. 
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§  2358.  Liability  of   Officers  for  False  Certificates This 

subject  is  considered  in  a  future  title/  but  it  is  touciied  upon 
here  with  reference  to  the  question  what  representations  by  the 
officers  issuing  an  ordinary  share  certificate  are  implied  from  its 
7^p(yUals.  It  has  been  held  that  officers  of  a  corporation  who  sign 
;ind  issue  certificates  of  its  stock  in  the  usual  form,  stating  upon 
I  heir  face  that  the  corporation  is  incorporated  according  to  the 
Livvs  of  a  particular  State,  and  that  the  stock  is  non-assessable, 
thereby  represent  that  the  stock  is  not  spurious  or  invalid  be- 
cause of  their  known  acts  or  omissions,  and  also  that  everything 
has  been  done  which  is  necessary  to  make  the  stock  rightfully 
exempt  from  further  assessment;  and  that,  if  such  representa- 
tions are  false,  the  officers  will  be  liable  m  damages  to  one  who 
has  taken  the  certificates  in  good  faith  and  for  value,  relying 
upon  the  representations.'^ 

§  2359.  What  Constitutes  an  Issuing. —  It    has  been  held, 

on  a  question  concerning  the  right  to  a  dividend,  that  the  execu- 
tion of  a  stock  certificate  and  placing  it  in  the  post-office 
addressed  to  the  person  named  therein,  is  an  issue  to  him  of  the 
stock  as  of  that  date,  entitling  him  to  all  the  rights  of  a  stock- 
holder.^ 

§  2360.  Certificate  a  Vested  Right. —  One  who  purchases 
shares  in  a  corporation  and  receives  a  certificate  thereof, 
acquires  a  vested  right,  in  such  a  sense  that  any  action  of  the 
corporation,  not  authorized  by  its  charter  or  governing  statute, 
which  impairs  this  right,  is  void  as  against  him.  It  is  needless 
to  say  that  a  corporation  can  not,  by  a  by-law,  impair  the  right 
thus  vested,  against  his  consent.*  If,  therefore,  the  corporation 
assumes,  by  a  by-law  or  otherwise,  to  divide  the  shares  of  its 
stock,  already  sold  and  in  the  hands  of  lawful  owners,  into  two 
classes,  and  to  give  to  one  class  a  preference  over  others  in  shar- 
ing in  the  earnings  of  the  corporation,  this  act  will  be  void, 
unless    made   good    by    unanimous    consent.     And    this    is    so, 

1  Post,  Ch.  83,  Art.  VI.  ^  Jones  v.  Terre  Haute  &c.  R.  Co., 

2  Windram    v.   French,  151  Mass.,      17  How.  Pr.  (N.  Y.)  529. 
547;  s.  c.  8  L.  R.  A.  750;  24  N.  E.  Rep.  *  Ante,  §  1019. 

914. 
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although  the  equality  of  rights  in  the  shares  of  the  company  was 
fixi'd  by  a  by-law  existing  at  the  time  when  the  purchaser  ac- 
quired his  shares;  for  such  a  by-law,  equally  with  a  charter  pro- 
vision or  that  of  a  governing  statute,  enters  into  and  forms  a 
part  ci  hisi  contract.^ 

§  2361.  Effect  of  Issuing  Certificates  to  the  Wrong  Per- 
son :  Improper  Division  of  the  Shares  among  the  Co-Adven- 
turers. —  Where  parties  form  a  mining  corporation  to  contain  a 
certain  number  of  shares,  and  convey  their  mining  claims  to 
trustees  who  are  to  hold  the  realty  for  corporation  purposes,  and 
issue  certificates  of  stock,  and  certificates  are  issued  to  the  full 
extent  of  the  shares,  all  such  certificates  are  valid,  though  some 
of  them  are  issued  to  the  wrong  persons,  that  is,  though  some 
get  more  than  their  proportion;  and  the  court  cannot  grant 
relief  to  parties  who  have  not  received  their  just  number  of  cer- 
tificates, by  ordering  the  issue  of  new  certificates  to  them.^ 
It  seems  that  if,  in  such  a  case,  the  court  can  get  the  proper 
parties  before  it,  it  can  equalize  the  holdings  of  the  shareholders; 
but  it  cannot  do  this  where  the  shares  have  passed  into  the 
hands  of  innocent  purchasers  for  value.  Those  who  have  not 
received  their  proportion  will,  however,  it  seems,  be  entitled  to 
indemnity  from  the  corporation,  not  in  the  form  of  new  shares, 
for  that  will  be  beyond  the  power  of  the  corporation,  but  in  the 
form  of  pecuniary  compensation  for  their  loss.^ 

§  2362.  Interest-bearing  Certificates. — The  validity  of 
interest-bearing  stock  certificates  is  more  fully  considered  in 
another  relation,^  with  the  conclusion  that  unless  the  charter  or 
governing  statute  authorizes  the  issuing  of  such  shares,  they  are 
ultra  vires  and  void,  —  though,  on  principles  already  discussed,^ 
they  might,  in  the  hands  of  an  innocent  taker,  stand  as  a  right 
to  indemnity  from  the  corporation  for  what  it  had  obtained  from 
liim  by  means  of  them.     Where  the  power  exists  to  issue  this 

1  Kent  u.  Quicksilver  Mining  Co.,  ^  Smith  ».  North  American  &c.  Co., 

78  N.  Y.  159,  179.     See  further  on  this  1  Nev.  423. 

question,  with  special  reference  to  the  ^  Ibid, 

power  of  a  corporation  to  iucreas«  and  *  Ante,  §  2236,  et  seq. 

reduce  its  capital  stocJj,  ante,  §  2076,  ^  Ante,  §  2236,  et  seq.;  §  2274,  et  seq. 
et  seq. 
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species  of  shares,  a  certificate  issued  in  the  ordinary  form  of 
certificates  of  stock,  but  containing  a  promise  on  the  part  of  the 
corporation  to  pay  interest  thereon  until  the  happening  of  a 
specified  event,  constitutes  the  person  to  whom  it  is  issued  a 
stockholder.^  In  such  a  case  tlie  corporation  cannot,  by  a  vote  of 
the  stockholders,  without  the  individual  assent  of  the  particular 
holder,  oblige  him  to  receive  their  bond,  instead  of  money,  for  the 
interest  upon  such  certificate. ^  If  a  railway  corporation  have 
authority  to  issue  such  a  certificate,  they  may  ratify  one  which 
has  been  issued  without  authority.  And  it  is  sufficient  evidence 
of  such  ratification  that  the  corporation,  at  a  regular  meeting  of 
the  stockholders,  passed  a  resolution  for  the  payment,  in  their 
bonds,  of  interest  on  such  certificate.^ 

§  2363.  When  Right  to  Certificate  not  Determined  by 
Laches.  —  The  right  of  the  holder  of  a  certificate  in  an  unincor- 
poraied  joint-stock  company ^  which  is  non-assessable  and  which 
has  been  recognized  on  the  records  of  the  company  and  never 
surrendered,  is  not  determined  by  his  laches  until  such  right  is 
repudiated  by  the  company.  The  principle  is  that  the  company 
is,  as  in  the  case  of  a  corporation,  a  trustee  for  the  shareholder, 
and  that  an  extinction  of  his  rights  by  efilux  of  time  cannot  take 
place  until  there  has  been  some  adverse  action  against  him  on 
the  part  of  the  company.^ 

Article  IV.     Formalities:  Registration. 

Section  Section 

2365.  In  general:  according  to   char-       2371.  When  transfer  made  by   offlcer 

ter,  or  by-laws,  or  usage,  or  of  the  corporation  and  not  by 

certificate.  assignor. 

2366.  Continued:  consent  of  directors.  2372.  What  officer. 

2367.  By-law  requiring  stock  to  be  first  2373.  Shares  in  names  of   executors: 

offered  to  other  shareholders.  joint  transfer. 

2368.  Blank  assignment  and  power  of      2374.  Transfer  made  on  what  book: 

attorney.  stock  ledger,  subscription  list. 

2369.  Attestation:  two  witnesses.  2375.  Transfer  book  or   stock  ledger 

2370.  Assignment  need  not  be  under  as  evidence. 

seal.  2376.  What  is  a  sufficient  register. 

1  McLaughlin  V.  Detroit  &c.  E.  Co.,  "'Ibid. 

8  Mich.  100.  ^  Kobogum  v.  Jackson  Iron  Co.,  76 

»  Ibid.  Mich.  498;  s.  c.  43  N.  W.  Rep.  602. 
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Skction  Section 

2377.  Issue  of    new    certificates  un-      2381.  National  banks :  transfer  on  the 

necessary  but  usual.  books  necessary. 

2378.  Surrender  of  the  old  certificate      2382.  Transfer  under  a    general    as- 

not  strictly  necessary.  sigmment  for  creditors. 

2379.  Old  certificate  must  be  properly       2383.  [Kentucky.]     Record  not    con- 

iudorsed.  structive  notice. 

2380.  Change  of  title  when  "  received      2384.  When  the  transfer  must  be  by 

for  record."  deed. 

§  2365.  In  General:  According  to  Charter,  or  By-Liaws,  or 
Usage,  or  Certificate. —  If  the  charter  or  governing  statute 
prescribes  in  detail  the  mode  in  which  transfers  shall  be  made  in 
order  to  be  valid,  that  of  course  must  be  followed.  If  the  charter 
is  silent,  or  contains  only  general  provisions,  or  remands  the 
subject  to  the  by-laws  either  in  terms  or  by  implication,  and  by- 
laws are  passed  prescribing  the  method,  which  by-laws  do  not 
infringe  the  charter  or  the  law  of  the  land,  then  that  method  must 
be  followed.  In  the  absence  of  by-laws,  then  a  mode  of  transfer 
may  be  established  by  the  company  by  usage  and  recited  on  the 
certificate,  and  a  transfer  in  that  mode  will  be  good.^ 

§  2366.  Continued:  Consent  of  Directors. —  Under  a  pro- 
vision in  the  articles  of  association  that  "  any  attempted  transfer 
not  approved  by  the  directors  shall  be  absolutely  void,  both  at 
law  and  in  equity,"  a  tran-^fer  of  the  certificates  by  a  trustee,  in 
fraud  of  his  trust,  which  had  not  been  approved  and  registered 
by  the  directors,  when  a  restraining  order  on  behalf  of  the 
cestuis  que  trustent  was  served  on  them,  was  held  of  no  eftect, 
although  made  to  innocent  takers  for  value. ^ 

§  2367.  By-Law  Requiring  Stock  to  be  First  Offered  to 
Other  Shareholders. —  \^'here  the  by-laws  of  a  corporation  re- 
quired that,  before  a  sale  of  stock,  the  holder  should  offer  it  in 
writing,  through  the  treasurer   of  the  corporation,  to  the  then 

1  It  has  been  held  that,  in  the  ab-  tificates  of  its  stock.    State  v.  Mclver, 

sence  of    any    by-law  or    other    law  2  South  Car.  25;  Mechanics'  Banking 

of  a  corporation,  regulating  the  mode  Assn.  v.  Mariposa  Co.,  3  Kobt.  (N.  Y.) 

n   which  its  stock  j.hail  be  transfer-  395. 

red,  transfers  must  be  made  in   the  -  Moore     v.     Northwestern    Bank 

manner  prescribed   by  the  usages  of  (1891),  2  Ch.  599. 
\\iG  company,  or  set  forth  in  the  cer- 
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existing  stockholders,  who  had  the  ricrln  of  pre-emption  of 
such  stock  at  the  selling  price,  the  court  held  that,  the  corpora- 
tion havino-  permitted  transfers  ot  certain  of  its  stock  to  be  made, 
the  inference  therefrom  was  that  the  offer  had  been  made  and  de- 
clined, or  that  the  requirement  had  been  waived, ^  The  court 
further  held  that  even  if  it  appeared  that  such  offer  was  neither 
made  and  declined,  nor  waived,  tlie  requirement  being  solely  for 
the  benefit  of  those  who  were  stockholders  at  the  time,  none 
other  could  raise  the  objection. ^ 

§  2368.  Blank  Assignment  and  Power  of  Attorney. —  The 

usual  share  certificate  contains  on  its  back  a  printed  assignment 
or  indorsement  and  also  a  power  of  attorney  in  blank,  like 
the  following:  "For  value  received  I  hereby  assign  the  with- 
in named  share  to  ,  and  appoint  my 
attorney  to  make  the  transfer  on  the  books  of  the  company." 
This  is  signed  by  the  person  to  whom  the  shares  are  issued.  In 
this  manner,  by  the  usages  of  business,  of  which  the  courts  take 
judicial  notice,  the  certificate  may  be  passed  from  hand  to  hand 
indefinitely,  by  the  person  to  whom  the  certificate  is  issued 
simply  signing  this  indorsement  and  delivering  the  certificate 
with  the  blanks  unfilled  to  his  assignee.  When  it  reaches  the 
hands  of  some  one  who  desires  to  assume  the  legal  rights  of  a 
stockholder,  so  as  to  be  entitled  to  vote  at  corporate  elections 
and  to  receive  dividends,  he  fills  up  the  blanks,  by  inserting  his 
own  name  as  transferee,  just  as  the  holder  of  a  promissory  note 
indorsed  in  blank  is  entitled  by  the  law  merchant,  to  insert  any 
name  he  pleases  above  the  indorsement  as  the  payee.  He  also 
inserts  in  the  second  blank  the  name  of  the  attorney  in  fact 
whom  he  wishes  to  make  the  transfer  for  him  on  the  books  of 
the  corporation.^  This  person  is  usually  the  secretary  or  some 
other  oflScer  of  the  company,  though  he  may  insert  the  name  of 
whomsoever  he  pleases.*     The  attorney  so  appointed  does  ex- 

1  American  Nat.   Bank  v.  Oriental      20  Wend.  (N.  Y.)  91;  22  Id.  348;  s.  c. 
Mills,  17  R.   I.  551;  s.   c.  Index.  JJ.      34  Am.  Dec.  317. 

74;  11  Rail.  &  Corp.  L.  J.  206;  23  Atl.  *  Dunn  v.  Commercial  Bank  of  Buf- 

Rep.  795.  alo,  11  Barb.  (N.  Y.)  580.     It  is  held  in 

2  Jbid,  this  case  that  the  possession  of  the  cer- 
8  Kortright  v.  Buffalo  Com.  Bank,  tiflcate  with  a  blank  assignment,  and 
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actly  what  the  original  shareholder  would  have  done  had  he  gone 
to  the  company's  office  to  make  the  transfer  of  the  shares  to  his 
vendee  :  he  makes  an  entry  on  the  book  kept  by  the  company 
for  that  purpose,  usually  the  stock  ledger,  to  the  effect  that  the 
shares  have  been  transferred  to  the  new  purchaser.  Then  the 
certificate  is  surrendered,  as  hereafter  indicated,^  and  a  new 
certiUcate  is  issued  to  the  transferee. 

§  2369.  Attestation:  Two  Witnesses.  —  A  by-law  requiring 
the  attestation  of  the  cashier  or  two  other  witnesses  to  the  signa- 
ture of  the  holder  of  a  certificate  has  been  held  valid;  and  where 
the  by-law  read  "  in  the  presence  of  the  cashier  or  two  other 
witnesses,"  this  was  held  to  require  that  the  cashier  or  two  other 
witnesses  should,  in  writing,  attest  the  signature  of  the  holder. ^ 

§  2370.  Assignment  Xeed  not  be  Under  Seal.  —  An  as- 
signment of  shares  in  a  corporation  need  not  he  under  seal.^ 

§  2371.  When  Transfer  Made  by  Officer  of  the  Corporation 
and  not  by  Assignor. — As  elsewhere  seen,^  the  transfer  is  or- 
dinarily made  on  the  books  of  the  corporation,  either  by  the 
owner  of  the  shares  in  whose  name  they  stand  on  the  books, 
or  by  his  attorney  appointed  for  that  purpose.  He  or  his  law- 
ful attorney,  and  not  some  one  else,  is  the  proper  person  to  pass 
the  legal  title  to  his  own  property  ;  yet  we  find  one  case  hold- 
ing that  where  the  charter  of  a  corporation  provides  that  the 

power  of  attorney,  is  no  evidence  of  ti-  ^  Post,  §  2377. 

tie,  but  this  is  a  judicial  hallucination;  ^  Dane  v.  Young,  61  Me.  160. 

all  the  cases  hold  or  imply  the  contrary.  3  Atkinson    v.    Atkinson,  8   Allen 

Where  the  owner  of  shares  assigned  (Mass.),  15.     But  in  England  if  the 

them  to  tico  persons,  and  gave  a  power  corporation  undertakes  to  give  a  cer- 

of  attorney  to  one  of  them  to  transfer  tificate  of  the  title  of  a  shareholder, 

them  on  the  books  of  the  bank,  the  to  enable  him  to  effect  a  transfer  of 

power  was  held  to  be  valid,  whether  his  shares  to  a  new  purchaser,  this  is 

the  power    authorized  the  transfer  to  held  to  be  a    representation    of  the 

be  made  to  both  assignees,  or  to  the  credit    and    validity  of    the    transfer 

attorney  alone;  and  the  bank  was  held  within    the  meaning  of  §   6,  of  Lord 

not  to  be  liable  for  refusing  to  trans-  Tenterden's  Act,  and  is  invalid  if  not 

fer  the  shares  to  a  subsequent  attach-  under  seal,  and  ultra  vires.     Bishop  v. 

ing  creditor,  who  sold  them  on  execu-  Balkis  Consol.  Co.,  25  Q.  B.  Div.  77. 

tion.     Plymouth  v.  Bank  of  Norfolk,  *  Post,  §  2368. 
10  Pick.  (Mass.)  454. 
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shares  of  the  corporation  shall  be  transferable  in  the  manner 
prescribed  by  the  by-laws,  and  it  is  not  shown  that  any  by-laws 
have  been  adopted,  but  the  certificate  of  stock  provides  that  the 
stock  is  transferable  only  on  the  books  of  the  company  on  the 
surrender  of  the  certificate,  the  officers  of  the  company,  and  not 
the  assignor  of  the  stock,  should  transfer  the  stock  on  the  books. ^ 

§  2372.  What  Officer.  —  Where  a  corporation  has  no  secre- 
tary or  clerk,  and  \h.Q  president  has  charge  of  the  stock  books,  a 
demand  on  the  latter  to  make  the  necessary  transfer  of  stock  to 
a  purchaser  of  outstanding  shares  is  sufficient.^ 

§  2373.  Shares  in  Names  of  Executors:  Joint  Transfer.  -- 

When,  under  the  English  Companies  Clauses  Act  of  1845,  §  18,  the 
names  of  the  executors  of  a  deceased  shareholder  in  a  company  are 
placed  on  the  register  of  shareholders  in  respect  of  shares  which  be- 
longed to  their  testator,  they  become  joint  shareholders  in  their  in- 
dividual capacity,  although  they  may  be  described  as  executors  in  the 
register,  and  consequently  the  shares  can  only  be  transferred  by  means 
of  a  transfer  executed  by  all  ofthem.^ 

§  2374.  Transfer  Made  on  What  Book ;  Stock  Ledger, 
Subscription  List. — Though  the  by-laws  of  a  corporation 
require  the  entry  of  transfers  of  shares  on  a  stock  ledger,  yet  if 
none  is  kept,  and  a  transfer  by  the  subscriber  to  the  capital 
stock  to  another  is  entered,  according  to  the  custom  of  the 
company  on  the  subscription  list,  and  an  assignment  is  indorsed 
on  the  shares  themselves,  and  a  new  certificate  is  issued  to  the 
purchaser  by  the  company,  the  latter  cannot  deny  the  validity 
of  the  transfer.*  So,  a  provision  in  a  by-law  and  in  corporate 
stock  certificates,  that  they  shall  be  transferable  only  on  the 
company's  transfer  books,  is  waived  where  no  regular  transfer 
books  are  ever  furnished  and  the  transfers  are  registered  on  the 
certificate  book,  which,  with  memoranda  on  its  marginal  stubs, 
answers  the   purpose  of  a  transfer  book  and  a  stock  ledger  as 

»  Green  Mount  &c.  Turnpike  Co.  v.  ^  Barton  v.  London  &c.  R.  Co.,  24 

Bulla,  45  Ind.  1.  Q.  B.  Div.  77. 

2  Green  Mount  &c.  Turnpike  Co.  v.  *  Stewart  v.  Walla  Walla  Print.  &c. 

Bulla,  45  Ind.  1.  Co.  1  Wash.  521 ;  s.  c.  20  Pac.  Rep.  605. 
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well  as  of  a  certificate  book.^  And  even  where  the  requirement 
of  a  general  statute  was  that  transfers,  to  be  valid  as  to  third 
persons,  must  be  "  regularly  entered  on  the  books  of  the  com- 
pany," ^  it  has  been  held  that  a  simple  entry  in  a  stock  book 
that  certain  stock  has  been  assigned  as  collateral  security  is 
sufficient  to  protect  the  assignee  from  the  claims  of  the  assignor's 
judgment  creditors.^  A  transfer  may  be  valid  and  effectual 
as  between  the  parties,  without  any  registration  at  the  office  of 
the  company,  and  will  be  binding  upon  all  parties,  if  noted  by 
the  company  according  to  their  usual  method,  no  transfer  books 
being  kept  by  them.* 

§  2375.   Transfer  Book  or  Stock  Ledger  as  Evidence.  —  On 

principle,  the  transfer  book  or  stock  ledger  of  the  corporation  is 
evidence  against  those  who  are  in  privity  with  it,  and  against 
such  persons  only.^  For  instance,  the  transfer  book  is  admis- 
sible to  show  the  date  of  a  transfer  where  that  is  material.®  It 
has  been  held  that,  as  between  a  corporation  and  a  corporator, 
the  stock  book  'm  primary,  and  the  certificate  secondary  evidence 
of  their  relation.^  The  appropriate  evidence  of  the  stockhold- 
er's right  to  vote  at  corporate  elections  by  incorporated  com- 
panies includes  the  stock  ledger,  as  well  as  the  certificate  book  and 
transfer  book,  but  the  ledger  is  evidence  only  as  subordinate 
to,  and  as  supported  by  the  other  books.  Incase  of  dispute  the 
transfer  book  must  control  the  rest.^  Where  the  directors  are 
deprived  of  the  possession  of  the  stock  book,  it  is  proper  for 
them  to  open  a  new  one,  making  it  a  copy,  as  far  as  possible, 
of  the  old.  In  such  a  case,  the  inspectors  of  an  election  may 
properly  refer  to  the  new  stock-hook  to  ascertain  who  are  voters; 
but  if  the    old    book    be    produced,   the   record  therein    must 

1  American  Nat.  Bank  v.  Oriental  *  Ante,  §  1919;  Contra,  Hoagland  o. 
Mills.  17  R.  I. —Index  JJ.  74;  s.  c.  11  Bell,  36  Barb.  (X.  Y.)  57.  Compare 
Rail.  &  Corp.  L.  J.  206;  23  Atl.  Rep.  Plnkerton  v.  Manchester  &c.  R.  Co., 
795.  42  N.  H.  424. 

2  Code  Iowa,  §  1628  (1078).  s  Kraft    v.    Coyfcendall,    7    N.    Y. 

3  Moore  v.  Marshalltown  &c.  Co.,  Supp.  140;  s.  c.  26  N.  Y.  St.  Rep.  79. 
81  Iowa,  45;  s.  c.  46  N.  W.  Rep.  750.  '  Bank  of  Commerce's  Appeal,   73 

*  Haegele   v.  Western   Stove   Co.,      Pa.  St.  59. 
29  Mo.  App.  487.  «  Downing   v.   Potts,   23  N.  J.  L. 

66. 
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govern  in  reference  lo  transfers  recorded  there  before  the  new 
book  was  opened.^ 

§  2376.  What  is  a  Sufficient  Register. —  Where  the  act 
incorporating  a  turnpike  company  provided  that  the  shares 
of  stock  should  be  transferable  only  on  the  books  of  the 
company,  in  such  manner  as  the  company  should,  by  their 
by-laws,  direct ;  and  a  by-law  of  the  company  provided  that 
the  board  of  directors  should  prescribe  the  form  of  transfer 
to  be  registered  by  the  clerk  on  the  books  of  the  company, 
and  that  no  transfer  should  be  valid  unless  so  made  and  reg- 
istered,—  a  written  assignment  of  stock,  made  in  pais,  in  the 
form  prescribed  by  such  by-law,  and  seasonably  registered  at 
length  by  the  clerk  on  the  books  of  the  company,  was  a  trans- 
fer on  the  books  of  the  company,  within  the  meaning  of  the 
charter,  and  conveyed  the  legal  title  to  the  shares. ^  A  statute 
of  Alabama  provides  that  transfers  of  corporate  stock  shall  not 
be  valid  as  against  bona  fide  creditors  and  subsequent  purchasers 
without  notice,  "  except  from  the  time  such  transfer  shall  have 
been  reo-istered  or  made  upon  the  book  or  books  of  such  com- 
pany." A  corporation  kept  only  a  single  hook  of  stock  certifi- 
cates with  a  stub  attached  to  each,  on  which  were  entered  the 
date,  name,  number,  etc.,  corresponding  with  each  certificate 
issued.  A  memorandum  entered  on  the  stub,  thus:  "  Transf. 
to  A.,  assignee,  for  collateral,  Dec.  1,  1884,"  was  held  to  be  a 
substantial  compliance  with  the  statute  so  as  to  charge  with 
notice  a  subsequent  creditor  or  purchaser, ^  A  corporate  by- 
law required  the  consent  of  the  directors  to  a  transfer  of  stock 
to  be  made  on  the  books  of  the  company,  and  to  be  attested  by 
the  secretary.  A  stockholder  empowered  the  secretary,  in  writ- 
inof,  to  transfer  certain  stock,  in  pursuance  of  which,  the  secretary 
entered  on  the  books  that  the  stock  was  transferred,  "  see  paper 
filed,"  which  paper  filed,  being  the  power,  he  wafered  to  the  book, 
and  attested  the  entry  of  transfer  as  secretary,  but  signed  no  trans- 

1  Schoharie  Valley  K.  Co.'s  Case,  ^  Fishery.  Jones,  82  Ala.  117;  s.  c. 
12  Abb.  Pr.  (N.  s.)  (N.  Y.)  394.  19   Am.    &  Eng.   Corp.   Cas.    450;    3 

2  Northrop  v.  Carter,  6  Conn.  246.  South.  Rep,  13;  2  Rail.  &  Corp.  L.  J. 
Compare  Richmondville  Man.  Co.    v.  535. 

Prall,  9  Conn.  487;  Bridgeport  Bank 
V.  N.  Y.  &c.  R.  Co.,  30  Conn.  231. 
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fer  as  attorDey  of  the  stockholder.  It  was  held  that  this  was  a  sub- 
stantial compliance  with  the  by-la w.^  When  the  stock  ledger  of 
a  bank  shows  the  name  of  the  proprietor,  the  date  of  the  trans- 
fer, the  number  of  shares  transferred,  the  name  of  the  tran- 
feror,  and  the  value  of  the  shares,  it  is  a  sufficient  "entry  in 
the  books  of  the  bank,"  within  the  statute  of  Maine.^  Under 
the  Kansas  statute  requiring  stock  to  "  be  transferred  only  on 
the  books  of  the  corporation,  in  such  manner  as  the  by-laws  may 
prescribe,"  in  a  case  in  which  the  company  had  failed  to  provide 
by  by-law  for  the  regulation  of  transfers,  it  was  held,  that  the 
corporation  had  kept  a  sufficient  record,  under  the  statute,  by 
making  a  memorandum  of  the  transfer  in  a  stock  book  on  the 
stub  of  the  old  certificate,  with  a  reference  to  the  number  of  the 
new  certificate  issued  in  iis  place,  where  the  stubs  contained  a 
memorandum  of  the  date  of  issue,  number  of  the  certificate, 
number  of  shares,  and  the  name  of  the  person  to  whom  it  was 
issued,  and  a  new  certificate  was  always  issued  when  a  transfer 
was  made  ;  and  that  a  stockholder,  who  had  sold  his  stock  and 
permitted  his  name  to  remain  on  the  company's  books  as  a  stock- 
holder, could  not  avoid  individual  liability  for  corporate  debts 
on  the  ground  that  no  by-law  prescribing  the  manner  of  transfer 
had  been  enacted.^ 

§  2377.  Issue  of  New  Certificates  Unnecessary  but  Usual.  — 

We  have  seen  that  a  stock  certificate  is  only  evidence  of  the  title 
of  the  shareholder,  and  is  not  necessary  to  constitute  him  such.* 
For  the  same  reason  it  is  not  necessary  that  the  transferee 
should  obtain  a  new  certificate,  which  is  but  additional  evidence 
of  his  title ;  he  becomes  legally  entitled  to  the  shares  when  they 
are  formally  transferred  to  him  on  the  company's  books  without 
the  issue  of  a  new  certificate.^     A  consequence  of  this  principle 

1  Chambersburg  Ins.  Co.  v.  Smith,  teau  Spring  Co.,  v.  Harris,  20  Mo.  3SL'-, 
11  Pa.  St.  120.  Ilaegele  v.     Western    Stove    Co.,  20 

2  Kev.    Stat.    1840,  ch.    76,    §    12;  Mo.  App.  486,  4'.)2;  Davenport  Bank  <?. 
Skowhegan  Bank  v.  Cutler,  52  Me.  509.  Gifeord,  47  Iowa,  575.     The  record  of 

3  Plumb  V.  Bank  of  Enterprise,  48  transfers  of  stock  upon  the  books  of 
Kan.  484  i  s.  c.  2!)  Pac.  Rep.  099.  a  bank  was  held  sufficient,  as  between 

4  j^niQ   s  1140.  the  assignee  and  the  bank,  to  work  a 
«  Agricultural  Bank  v.  Burr,  24  Me.      cliange    of    ownership,    without    new 

256-  Same  i'.  Wilson,  7cZ.   273;  Chou-      ccrtiticates:  Keyser  v.  Hitz,  133  U.  S. 
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is  that  if  A.  transfers  liis  shares  to  B.,  and  the  transfer  is  duly 
reo-istered  on  the  books  of  the  company,  but  no  new  certificate 
is  issued  to  B.,  and  A.  thereafter  undertaRes  to  transfer  the  same 
shares  to  C,  and  the  company  does  issue  a  new  certificate  to  C, 
C.  thereby  gets  no  title  to  the  shares  ;  the  certificate  not  being  the 
shares  themselves,  but  a  mere  evidentiary  paper. ^  For  a  sim- 
ilar reason,  if  the  transferor  retains  the  certificate  in  his  own 
possession,  this  will  not  prevent  the  legal  title  from  passing  to 
the  transferee  by  way  of  gift,  although  he  may  have  no  knowl- 
edo-e  of  the  transfer.^  But  while  the  new  certificate  is  not 
necessary  to  the  title  of  the  transferee,  it  is  an  important  muni- 
ment of  his  title,  without  which  his  shares  would  become  practi- 
cally non-vendible.  He  may  therefore  have  the  aid  of  equity  to 
compel  the  corporation  to  issue  it  to  him.^ 

§  2378.  Surrender  of  the  Old  Certificate  not  Strictly  Neces- 
sary. —  By  parity  of  reasoning  it  may  be  concluded  that  a  sur- 
render of  the  old  certificate  is  not  necessary  to  the  passing  of  a 
good  title  to  corporate  shares,  though  the  corporation,  for  its 
own  protection,  will  always  insist  upon  this  being  done,  A 
transfer  of  stock  upon  the  books  of  the  company  to  a  bona  fide 
holder  for  value,  carries  the  title  to  the  stock,  although  the  cer- 
tificate previously  issued  is  not  surrendered  at  the  time  of  the 
transfer.*  The  rules  of  the  company  as  to  the  mode  of  making 
transfers    of  its  stock,  requiring  a  surrender  of  the  certificate, 

138,  149;  .s.  c.  3  L.  ed.  531.     Of.    New  edge  of  the  transfer;  she   lived  in  the 

York  &c,  R.  Co.  v.  Schuyler,  34  N.  Y.  family  of  T.,  and  was,  in  all  respects, 

30;  Pacific  Nat.  Bank.  v.  Eaton,    141  treated  and  regarded  as  his  daughter. 

U.  S.  227;  s.  c.  35  L.  ed.  702;   10  Rail.  It  was  held  that  the   transfer  on    the 

&  Corp.  L.  J.  132;   11   Sup.  Ct.    Rep.  books  of  the  corporation  vested  in  F. 

984;  Thayer  v.  Butler,  141  U.  S.  234;  the  legal  title.     Robert's    Appeal,  85 

s.  c.  L.  ed.  711;  11  Sup.  Ct.   Rep.  987.  Pa.   St.  84.     Compare,  X)ost,  §§  2390, 

1  Houston  &c.  R.  Co.  v.  Van  Als-  2399. 

styne,  56  Tex.  439.  ^  National    Bank    v.    "Watsontown 

2  ThusT.  transferred  two  thousand  Bank,  105  IT.  S.  217;  post,  §  2426,  ef 
shares   of    stock  to   F.,  a  niece    of      seq. 

his  wife, — on  the  books  of  the  cor-  *  New  York  &c.  R.  Co.  v.  Schuyler, 

poration,  but  retained  the   certificates  38  Barb.  CN.  Y.)  534;  s.  c.  afE'd,  34  N. 

in    his    possession;    and,     after    his  Y.  30.     See  also  Moores   v.  Citizen's 

death,   they  were  found    in  an  enve-  Nat.  Bank,  111  U.  S.  156,  167.  Compare 

lope,  with  hi-<  own  name  and  that  of  F.  Bond   v.    Mount    Hope    Iron  Co.,  99 

indorsed  thereon.     F.  had  no  kuowl-  Mass,,  505;  s.  c.  99  Am.  Dec.  49. 
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while  they  may  be  insisted  upon  by  the  company,  cannot  be 
allowed  to  have  the  effect  of  impairing  the  lights  of  third  persons 
who  are  ignorant  of  them.^  The  corporation  must  require  the 
surrender  of  the  old  certificate  at  his  own  peril.^  The  certificate 
.  being  a  continuing  affirmationhy  the  corporation  that  the  person 
therein  named  is  entitled  to  the  number  of  shares  therein  named 
of  its  capital  stock,  it  is  evident  that  the  corporation,  by  allow- 
ing the  transfer  to  be  made  on  its  books  while  the  certificate  is 
outstanding,  may  put  it  in  the  power  of  any  one  into  whose 
hands  it  may  fall  to  injure  an  innocent  third  person  by  transfer- 
ring it  to  him  for  value.  Such  a  taker  of  the  certificate  could 
not  be  admitted  to  the  rights  of  a  shareholder^  but  he  would 
have  an  action  for  damages  against  the  company .^ 

§  2379.  Old  Certificate  must  be  Properly  Indorsed.  —  If  the 

corporation  takes  up  the  old  certificate  when  it  is  not  properly 
indorsed  and  cancels  it  and  makes  the  transfer  on  its  books  to 
the  new  transferee,  it  does  so  at  the  peril  of  having  to  answer  in 
damages  to  the  real  owner  of  the  shares  for  their  conversion  in 
case  the  transferee  had  no  right  to  have  the  transfer  made  to 
him.* 

§  2380.  Change  of  Title  when  "Received  for  Record." 

Where  a  hy-laio  of  a  corporation  provided  that  no  transfer  of  shares 
should  be  of  any  avail  until  received  for  record  by  the  clerk,  who 
should  enter  thereon  the  time  he  received  it,  which  should  bear  date 
accordingly,  it  was  held  that  a  sale  or  pledge,  accompanied  by  a  letter 
of  attorney  to  make  the  transfer,  conveyed  no  title  until  the  transfer 
was  received  for  record  by  the  clerk.  The  change  of  title,  in  such 
cases,  takes  place  when  the  transfer  is  received  for  record,  and  the 
transfer  bears  date  from  that  time.^ 

§  2381.  National  Banks :  Transfer  on  the  Books  Necessary. 

The  title  to  and  ownership  of  stock  in  a  national  bank  can  only  pass  by 
a  transfer  on  the  books  of  the  bank.^ 

'  l^'id.  5  Oxford  Turnpike    v.   Bunnell,    6 

2  Supply  Ditch    Co.    v.  Elliott,  10      Conn.  552. 

Colo.  327;  s.  c.  3  Am.  St.  Rep.  587.  «  Koons  v.  Jeffersonville  Bank,  89 

3  Ante,  §  2046.  lud.    178;  Weyer   v.  Second  National 
*  TafEt  V.  Presidio  R.  Co.,  84  Cal.      Bank,   57  Ind.    198;    Nat.   Bank    Act 

131;  s.  c.  18  Am.  St.  Rep.  166;  22  Pac.  (June  8,  1864),  §  12;  Rev.  St.  U.  S. 
Rep.  485.  §  5139. 
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§  2382.  Transfer  under  a  General  Assignment  for  Cred- 
itors.—  The  legal  title  to  stock  held  in  corporations  situated  in 
Louisiana  does  not  pass,  under  a  general  assignment  of  prop- 
erty, until  the  transfer  is  completed  in  the  mode  pointed  out  by 
the  laws  of  Louisiana  regulating  such  corporations.  But  the 
equitable  title  will  pass  if  the  assignment  be  sufficient  to  transfer 
it  b}^  the  laws  of  the  State  in  which  the  assignor  resides ;  and  if 
the  laws  of  the  State  in  which  the  corporation  exists  do  not  pro- 
hibit the  assignment  of  equitable  interests  in  stock,  such  an 
assignment  will  bind  all  persons  having  notice  of  it.^ 

§  2383.   [Kentucky.]  Record  not  Constructive  Notice. — A 

conveyance  of  shares  in  a  corporation  is  not  within  the  recording  acts, 
and  a  record  does  not  charge  with  constructive  notice."^ 

§  2384.  When  the  Transfer  must  he  hy  Deed.  —  Many  of  the 

EngUsh  statutes  and  articles  of  association  provide  that  transfers  of 
shares  can  only  be  made  by  deed.  Where  a  statute  required  the  con- 
veyance of  shares  to  be  by  writing  duly  stamped  and  under  the  hands 
and  seals  of  both  parties,  and  afterwards  called  such  writing  a  "  deed 
or  conveyance,"  and  in  another  place  a  "  deed  of  sale  or  transfer,"  — 
it  was  held  that  such  a  conveyance  must  be  by  deed  ;  and,  accordingly, 
that  an  instrument  purporting  to  transfer  shares  in  the  company,  exe- 
cuted by  the  proprietor  of  such  shares,  with  the  name  of  the  purchaser 
in  blank,  and  handed  over  by  him  to  the  plaintiff,  by  whom,  on  the 
same  sale  of  such  shares  to  the  defendant,  the  defendant's  name  was 
inserted,  as  the  purchaser,  was  void.^ 

Article  V.     Unregistered  Transfers. 

Section  Section 

2387.  Corporation   looks    only  to    Its      2392.  Theory    that  only  an   equitable 

books.  title  passes. 

2388.  But  may  recognize  the  holders      2393.  Meaning  of  this  expression. 

of  unregistered  certificates.  2394.  Contract  to  sell:    assignment  of 

2389.  Unregistered  transfers  good  as  certificate. 

between  the  parties  to  them.        2395.  Unregistered    transfers      estop 

2390.  Suflicient  to  execute  a  gift.  the  tran.-feror. 

2391.  And  pass    both    the    legal  and      2396.  And    his    privies,    as     his     as- 

equitable  title.  signee  in  bankruptcy. 

1  Black  V.  Zacharie,  3  How.  (U.  S.)  s  Hibblewhite  v.  McMorine,  6  Mees. 
483.                                                                    &    W.    198;     re-afflrmed     in     Soci^g 

2  Spaulding  v.  Paine,  81  Ky.  416.         G^nerale  v.  Walker,  11  App.  Cas.  29. 
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Section 

2397.  Unregistered  transfers  not  valid 

against  third  parties  without 
notice. 

2398.  Dandier  «of    failing  to  obtain    a 

transfer. 

2399.  Illustration. 

2400.  Not    good   against    subsequent 

purchaser      in    good      faith 
without  notice. 


Section 

2401.  Otherwise    as    to  purchaser  at 

judicial  sale  with  notice. 

2402.  Transfer  in  blank  is  a  symbol- 

ical delivery. 

2403.  Sale  of  shares  and  subsequent. 

sale  of  interest  due  thereon. 

2404.  Decisions  under  particular  stat- 

utes. 

2405.  Decisions  on    special   transac- 

tions. 


§  2387.  Corporation  Looks  Only  to  Its  Books. —  The  gen- 
eral rule  is  that  a  corporation  looks  only  to  its  books  for  the 
purpose  of  ascertaining  who  are  its  shareholders  and  entitled  to 
the  rights  of  such.  Only  those  whose  names  are  registered  on 
its  books  as  shareholders  are  entitled  to  vote  at  its  elections,^  to 
receive  dividends, ^  and  otherwise  to  exercise  the  rights  of  mem- 
bers. It  has  also  been  held,  that  holders  of  corporate  stock,  not 
enrolled  as  such  on  the  company's  books,  are  not  entitled  to  peti- 
tion for  a  dissolution  of  a  mining  or  manufacturing  corporation, 
under  the  Ohio  statute,  for  failure  to  pay  the  annual  dividend  of 
6  per  cent,  upon  paid-up  capital  stock. ^  The  pledgee  of  stock, 
holding  by  the  assignment  of  the  certificates  simply,  will  not  be 
granted  an  injunction  to  restrain  the  corporation  from  holdino-  a 
meeting,  for  the  purpose  of  increasing  the  corporate  debts,  and  to 
restrain  the  assignors  from  voting  on  the  stock  at  such  meeting, 
where  it  is  not  shown  that  the  proposed  increase  of  indebtedness  is 
ultra  vires}  But  while  it  is  sometimes  said  that  a  transfer  of 
stock  in  a  corporation,  not  entered  on  the  books  of  the  company 
in  accordance  with  its  by-laws,  is  not  binding  on  the  corporation, 
either  with  or  without  notice  aliunde  of  the  transfer  ;5  yet  this. 


1  Ante,  §  730. 

2  Ante,  §  2180.  A.  assigned  to  B.  a 
stock  certificate,  containing  a  state- 
ment that  stock  was  transferable  only 
upon  the  books  of  the  corporation.  B. 
failed  to  obtain  such  transfer.  A. 
died.  It  was  held  that  the  corpora- 
tion, having  paid  dividends  to  A.'s  ad- 
ministrator, could  not  be  held  liable 
to  B.  for  their  amount,  no  presenta- 
tion of  a  certificate  being  necessary 
upon  a  demand  for  dividends  by  the 


owner  of  record  of  the  stock  or  his 
personal  representative.  Brisbane  v. 
Delaware  &c.  R.  Co.,  25  Hun  (N.  Y.), 
438;  to  the  same  effect  Smith  t?.  Ameri- 
can Coal  Co.,  7  Laus.  (N.  Y.)  317. 

3  Armstrong  v.  Ilerancourt  Brew. 
Co.  (Ohio  C.  P.)  26  Ohio  L.  J.  39. 

•*  Beclier  v.  Wells  Flouring  Mill 
Co.,  1  McCrary  (TJ.  S.),  62;  .s.  c.  1 
Fed.  Eep.  276. 

^  Stockwell  V.  St.  Louis  Mercantile 
Ins.  Co.,  9  Mo.  App.  133;  citing  Wag. 
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like  other  general  judicial  statements,  must  be  restrained  by  con- 
sidering the  relation  in  which  the  language  is  used.  Unless  supe- 
rior equities  arise  in  favor  of  the  corporation,  or  in  favor  of  third 
persons  resisting  the  transfer,  formally  made  as  between  the 
parties  and  good  as  between  them,  it  is  binding  on  the  corporation 
in  the  sense  that  it  will  be  bound,  on  the  demand  of  the  trans- 
feree, to  record  his  title,  that  is,  to  note  a  transfer  of  the  shares 
to  him  on  its  books. ^ 

§  2388.  But  May  Recognize  the  Holders  of  Unregistered 
Certificates.  —  Hence,  it  has  been  well  said  that  "  a  corporation  is 
ordinarily  justified  in  treating  the  assignee  and  holder  of  certifi- 
cates of  stock  as  the  legal  and  equitable  owner  thereof."  ^  And 
so  where  transfers  of  stock  were  not  sufficient  to  pass  the  legal 
title,  and  the  transferees,  having  paid  full  value,  took  only  an 
equitable  interest,  the  fact  that  notice  of  a  stockholders'  meeting, 
which  authorized  a  general  assignment  for  the  benefit  of  credit- 
ors, was  given  to  such  transferees,  and  not  to  the  former  stock- 
holders, in  whom  the  legal  title  still  remained,  was  held  insufficient 
to  render  the  action  of  the  meeting  void.^  The  rule  that  the 
company,  acting  in  good  faith  and  without  notice  of  the  rights 
of  others,  may  treat  registered  stockholders  as  the  actual  own- 
ers of  the  shares  standing  in  their  names,  has  been  limited  in  its 
application  to  such  transactions  as  are  within  the  express  or  im- 
plied powers  conferred  upon  the  company  or  its  shareholders 
collectively.  Thus,  it  was  held  that  assignees  of  shares  of  cor- 
porate stock  having  possession  of  the  certificates,  though  holding 
under  unregistered  transfers,  are  not  bound  by  a  subsequent 
contract  between  the  corporation  and  the  other  shareholders,  in- 
cluding the  assignor  in  whose  name  the  shares  remain  registered, 
to  surrender  a  portion  of  such  stock  without  a  consideration,  in 
order  that  new  stock  may  be  issued  to  pay  corporate  debts,  on 
which  ten  per  cent,  per  annum  is  to  be  paid,  or  as  much  thereof 
as  can  be  paid  from  the  net  profits.* 

Mo.  Stat.  289,  §  1;  White  u.  Salisbury,  Colo.  327;  s.  c.  3  Am.  St.  Rep.  586, 

33  Mo.  150;  Fine  v.  Hornsby,  2  Mo.  592;  citing  Lanier   v.  Bank,  11  Wall. 

App.  61;  A.   Wight    Co.   v.    Steinke-  (U.  S.)  369. 

meyer,  6  Mo.  App.  574.  s  American  National  Bank  v. Oriental 

1  p'^f^t,^  §  551 .  Mills,  17  R.  I.  551 ;  s.  c.  23  Atl.  Rep.  795. 

2  Supply  Ditch  Co.   v.  Elliott,   10  *  Campbell  v.  Am.  Zylonite  Co.,  122 
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f  2389.  Unregistered  Transfers  Good  as  between  the  Par- 
ties to  Them. —  Another  very  general  statement  of  doctrine  is 
that  unregistered  transfers  of  corporate  shares,  that  is,  trans- 
fers which  have  not  been  made  on  the  books  of  the  corporation 
or  which  have  not  been  otherwise  made  in  conformity  with  its 
rules  or  by-laws,  are  good,  as  between  the  parties  to  them, —  that 
is  that  they  pass  to  the  assignee  all  the  interest  of  the  assignor, 
or  at  least  all  the  interest  that  the  parties  intended  should  pass  ; 
although  they  may  not  be  good  as  against  the  corporation  itself, 
or,  more  generally  speaking,  against  third  parties. ^  It  has  even 
been  held  that  a  provision  of  the  governing  statute,  declaring 
that  no  transfer  of  stock  shall  be  valid  for  any  purpose  until  it 
shall  have  been  entered  in  the  prescribed  book,  in  accordance 
with  the  required  formalities,  must  be  limited  in  its  application 
to  the  objects  sought  by  the  statute,  which  are  the  security  and 
ease  of  remedy  of  the  creditors,  and  the  information  of  stock- 


N.  Y.  455;  s.  c.  11  L.  R.  A.  596;  34  N. 
Y.  St.  Rep.  38;  25  N.  E.  Rep.  853; 
Eev'g  23  Jones  &  S.  5(52. 

1  Gilbert  v.  Manchester  Iron  Man. 
Co.,  11  Wend.  (N.  Y.)  627;  Quiner  v. 
Marblehead  Social  Ins.  Co,,  10  Mass. 
476;  Sargent  v.  Essex  Marine  Rail- 
way, 9  Pick.  (Mass.)  204;  Chambers- 
burg  Ins.  Co.  V.  Smith,  11  Pa.  St. 
120;  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382;  St  Louis  Perpetual  Ins. 
Co.  V.  Goodfellow,  9  Mo.  149;  Union 
Bankv.  Laird,  2  Wheat.  (U.  S.)  390; 
Bank  of  Utica  v.  Smalley,  2  Cow. 
(N.  Y.)  770;  s.  c.  14  Am.  Dec. 
526;  Sargent  v.  Franklin  Ins.  Co., 
8  Pick.  (Mass.)  90;  s.  c.  19  Am. 
Dec.  306;  Baldwin  v.  Canfield,  26 
Minn.  43;  Rogers  v.  New  Jersey 
Ins.  Co.,  8  N.  J.  Eq.  167;  Haegele  v. 
Western  Stove  Man.  Co.,  29  Mo.  App. 
486;  Weston  V.  Bear  River  &c.  Co.,  5 
Cal.  186;  s.  c.  63  Am.  Dec.  117;  Bruce 
V.  Smith,  44  Ind.  5;  Broadway  Bank 
0.  McElrath,  13  N.  J.  Eq.  27;  Mount 
Holly  &c.  Turnp.  Co.  v.  Ferree,  17  N. 
J.  Eq.  119;  Pittsburgh  &c.  R.  Co.  v. 
Clarke,    29    Pa.    St.    151;    Hoppin  v. 


Buffum,  9  R.  I.  513;  s.  c.  11  Am.  Rep. 
291;  United  States  v.  Cutts,  1  Sumn. 
(U.  S.)  149;  Duke  v.  Cahawba  Nav. 
Co.,  10  Ala.  82;  s.  c.  44  Am.  Dec.  472; 
Commercial  Bank  v.  Kortright,  22 
Wend.  (N.  Y.),  348;  s.  c.  34  Am.  Dec. 
317;  Johnston  v.  Laflin,  103  U.  S. 
800;  Black  v.  Zacharie,  3  How.  (U.  S.) 
513;  Comeau  v.  Guild  Farm  Oil  Co., 
3  Daly  (N.  Y.),  220;  Leitch  v.  Wells, 
48  N.  Y.  535.  592;  Burrali  v.  Bushwick 
R.  Co.,  75  N.  Y.  211,  219;  Mechanics' 
Bank  v.  New  York  &c.  R.  Co.,  13  N. 
Y.  599,  624.     Compare  State  v.  Harris, 

3  Ark.  570;  s.  c.  30  Am.  Dec.  460.  See 
also  Nesmith  v.  Washington  Bank,  6 
Pick.  (Mass.)  324;  Leavitt  v.  Fisher, 

4  Doer  (N.  Y.),  1;  Beardsley  v. 
Beardsley,  138  U.  S.  262;  s.  c.  34  L. 
ed.  928;  11  Sup.  Ct.  Rep.  318.  And 
where  certificates  of  stock  are  trans- 
ferred by  indorsement  in  blank,  aud 
not  on  tlie  books  of  the  company,  an 
offer  to  redf  liver  the  certificates  is  a 
sufficient  tender  thereof  by  the  trans- 
feree, on  a  rescission  of  the  sale. 
Hill  V.  Wilson,  88  Cal.  92;  s.  c.  25 
Pac.  Rep.  1105. 
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holders  and  creditors;  that,  as  between  vendor  and  vendee,  the 
validity  of  the  assignment  as  in  reality  made,  is  not  affected 
althouorh  the  stock  is  not  transferred  in  legal  form.^ 

§  2390.  Sufficient  to  Execute  a  Gift.—  A  gift  differs  from 
a  contract  in  that  it  has  no  consideration  to  support  it.^  It  is 
therefore  essential  to  the  validity  of  a  gift  that  it  should  be 
executed;  and  the  gift  of  a  chattel  can  be  executed  only  by 
delivery  of  the  subject  of  the  gift,  or,  where  it  is  incapable  of 
manual  delivery,  by  a  delivery  of  the  symbol  which  represents 
it.  When  therefore  the  subject  of  the  gift  is  a  chose  in  action, 
which  is  incapable  of  manual  delivery,  the  gift,  in  order  to  be 
effectual,  must  be  evidenced  by  a  delivery  of  the  paper  symbol, 
representative,  or  evidence  of  title  to  the  thing  which  is  held  by 
the  donor.  This  is  made  clear  in  an  opinion  of  the  Supreme 
Court  of  the  United  States  by  Mr.  Justice  Matthews,  where  it 
is  said :  "  The  instrument  or  document  must  be  the  evidence  of 
a  subsisting  obligation  and  be  delivered  to  the  donee,  so  as  to 
vest  him  with  an  equitable  title  to  the  fund  it  represents,  and  to 
divest  the  donor  of  all  present  control  and  dominion  over  it, 
absolutely  and  irrevocably,  in  case  of  a  gift  inter  vivos,  but  u})on 
the  recognized  conditions  subsequent  in  case  of  a  gift  mortis 
causa.'' ^  In  conformity  with  this  doctrine,  it  has  been  often 
held  that  a  valid  gift  of  non-negotiable  securities  may  be  made 
by  the  delivery  of  them  to  the  donee,  without  an  assignment  or 
indorsement  in  writing.  This  principle  has  been  applied  to 
notes,  bonds,  stocks,  certificates  of  deposit,  and  life  insurance 
policies.^  Shares  of  stock,  as  elsewhere  seen,  are  regarded  for 
many  purposes  as  choses  in  action,  and  the  certificates  as  evi- 
dence of  the  title  of  the  holder  to  them.^     It  has  therefore  been 

1  Johnson  v.   Underbill,    52   N.  Y.  Tucker,  3  Binn.  (Pa.)    366;  Licey  v. 

203.  Licey,  7   Pa.  St.  251;  Madeira's  Ap- 

-  Kehr  v.  Smith,  20  Wall.  (U.  S.)  peal,  4  Atl.  Rep.  908.     In  a  late  case 

34,  per  Davis,  J.;  Gray  v.  Barton,  55  the  Supreme  Court  of  Pennsylvania 

N.  Y.  72,  per  Grover,  J.  refused  to  extend  this  principle  to  the 

3  Basket  v.  Hassul,  117  U.  S.  602,  gift  of  a  depositor's  bank  book,  the  de- 

614.     In  this  case  the  authorities  on  livery  of  which  was  regarded  as  in- 

the  subject  of  gifts  of  choses  inaction  sufficient  to  pass  title  to  the  accounts 

are  examined  at  length.  appearing  in  it.     "Walsh's  Appeal,  122 

*  Com.    V.  Crompton,    137    Pa.   St.  Pa.  St.  117;  s.  c.  15  Atl.  Rep.  470. 
138;    citing  in   illustration   Wells    v.  «  giaymaker  v.  Bank,  10  Pa.  St.373. 
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held  that  a  stockholder  may  clothe  another  with  a  complete 
equitable  title  to  his  shares  by  a  delivery  to  him  of  the  share  cer- 
tificate^ without  a  compliance  with  the  forms  required  by  the 
corporation  for  a  transfer  of  the  shares.^  It  was  therefore  held, 
in  the  case  of  a  gift  of  corporate  shares,  evidenced  by  a  delivery 
of  the  share  certificates,  made  in  recognition  of  services  for 
which  the  donor  had  promised  to  pay,  accompanied  by  the  state- 
ment that  the  certificates  could  be  of  no  use  to  her  after  the 
donor  was  gone,  was  valid  as  against  a  proceeding  of  the  State 
to  escheat  the  shares,  although  there  had  been  no  valid  written 
transfer. 2  So,  also,  it  has  been  held  that  a  valid  gift  (in  view 
of  death)  of  corporate  stocks,  may  be  made  by  simple  delivery 
of  the  certificates,  with  intent  to  transfer  the  stock;  even  though 
the  certificates  on  their  face  are  made  *'  transferable  only  by 
her  or  his  attorney,  on  surrender  of  this  certificate  ;  "  ^  though, 
as  already  seen,*  a  gift  of  shares  may  be  executed  by  a  transfer 
on  the  books  without  a  delivery  of  the  certificate. 

§  2391.  And  Pass  Botli  the  Legal  and  Equitable  Title. — 

Some  of  the  decisions  assert  that  the  delivery  of  the  certificate, 
with  an  assignment  and  blank  power  of  attorney  indorsed, 
passes,  as  between  the  owner  and  the  assignee,  the  entire  legal 
and  equitable  title  in  the  stock,  subject  only  to  such  liens  or  claims 
as  the  corporation  may  have  upon  it.^  Stated  more  largely,  the 
doctrine  is  "that,  as  between  the  parties,  the  delivery  of  the 
certificate  with  assignment  and  power  indorsed,  passes  the  entire 
title,  legal  and  equitable,  in  the  share,  notwithstanding  that  by 

1  Com.  V.  Crompton  (Pa.)  137  Pa.  &c.  R.  Co.  v.  Schuyler,  34N.Y.  30,  80; 
St.  138;  48  Phila.  Leg.  Int.  26;  20  Bank  of  Utica  «.  Sraalley,  2  Cow.  (N. 
Atl.  Rep.  417;  citing  United  States  v.  Y.)  770;  s.  c.  14  Am.  Dec.  526;  Gilbert 
Vaughan,  3  Binn.  (Pa.)  394;  Com.  v.  v.  Manchester  Co.,  11  Wend.  (N.  Y.) 
Watmough,  6  Whart.  (Pa.)  117;  As-  627;  Commercial  Bank  y.  Kortright,  22 
sociation  v.  Sendmeyer,  50  Pa.  St.  67;  Wend.  (N.  Y.)  348;  s.  c.  34  Am.  Dec. 
Finney's  Appeal,  59  Pa.  St.  398;  Water  317;  Hill  v.  Newichawanick  Co.,  48 
Supply  Co.  V.  Kitchenman,  108  Pa.  St.  How.  Pr.  (N.  Y.)  427;  Leitch  v.  Wells, 
630.  48   N.  Y.  585 ;  Comeau  v.  Guild  Farm 

2  Com.  v.  Crompton,  sMpra.  Oil   Co.,  3   Daly   (N.  Y.),  218;  Boat- 

3  Walsh  V.  Sexton,  55  Barb.  (N.  Y.)  man's  Ins.  &c.  Co.  v.  Able,  48  Mo.  136; 
251.  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo. 

*  Ante,  §  2377.  App.  249 ;  St.  Louis  Stoneware  Co.  v. 

5  McNeil  V.  Tenth  Nat.  Bank,  46  N.      Partridge,  8  Mo.  App.  579. 
T.  331 ;  s.  c.  7  Am.  Rep.  341 ;  New  York 
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the  terras  of  the  charter  or  by-laws  of  the  corporation,  the  stock 
is  declared  to  be  transferable  only  on  its  books ;  that  such  pro- 
visions are  intended  solely  for  the  protection  of  the  corporation, 
and  can  be  waived  or  asserted  at  its  pleasure,  and  that  no  effect 
is  given  to  them  except  for  the  protection  of  the  corporation  ; 
that  they  do  not  incapacitate  the  shareholder  from  parting  with 
his  interest,  and  that  his  assignment  not  on  the  books,  passes  the 
entire  legal  title  to  the  stock,  subject  only  to  such  liens  or  claims 
as  the  corporation  may  have  upon  it,  and  excepting  the  right  of 
voting  at  elections;"  etc. ^ 

§  2392.   Theory    that    only    an    Equitable  Title    Passes. — 

Beyond  all  question,  the  doctrine  of  the  preceding  paragraph  is 
indisputable  in  the  sense  that  such  a  transfer  of  the  certificate  as 
there  spoken  of  operates  to  pass,  in  favor  of  the  assignee  and 
against  the  assignor,  all  the  interest  in  the  shares  which  the  as- 
signor intended  to  pass  and  could  pass.  In  that  sense  the  legal 
title  passes.  Other  cases  say  that  a  transfer  of  shares  not  per- 
fected on  the  company's  books  passes  only  an  equitable  title.^ 
In  line  with  this  theory  an  unrecorded  assignment  of  shares 
is  sometimes  called  an  equitable  assignment.^  And  it  is  often 
said  with  reference  to  cases  where  the  governing  statute  pro- 
vides that  the  stock  of  the  corporation  shall  be  assignable  on?y 
on  the  books  of  the  company,  that  an  assignment,  not  entered 
on  the  books  of  the  company  in  conformity  with  the  statute,  will 
not  pass  the  legal  title,  though  it  may  pass  an  equitable  title.* 

1  Eapallo,  J.,  in  McNeil  v.  Tenth  Na-  uously  maintained  the  same  doctrine, 

tional  Bank,  46  N.  Y.  325;  s.  c.  7  Am.  Such  seems  to  have  been  the  princi- 

Rep.  341.     It  was  held  in  Stebbins  17.  pie  administered    in  Rogers   v.   New 

Phoenix  Ins.  Co.,  3  Paige  (N.  Y.),  350,  Jersey  Ins.  Co.,  8  N.  J.  Eq.  167.     But 

that,  by  a  transfer  not  on  the  books,  the  contrary  became  settled  in  New 

the  transferee  acquired  only  an  equit-  York,  as  seen  by  the  preceding  cases, 

able  right  to  or  lien  on  the  shares,  ^  Bank  of  Commerce's  Appeal,  73 

and    that,   having    but    an    equitable  Pa,  St.  59;  Bruce  v.  Smith,  44  Ind.  1 ; 

right  or  lien,  he  took  subject  to  all  Lippitt  «.  American  Wood  Paper  Co., 

prior  equities,  which  existed    in   fa-  15  R.  I.  141;  s.c.  2  Am.  St.  Rep.  886; 

vor  of  the  company  against  the  per-  23  Atl.  Rep.  111. 

son  from  whom  such  assignment  was  ^  Fraser  i?.  Charleston,  11  S.  C.  486. 

obtained.     And  Chancellor  Walworth,  *  Lippitt  ».  American  Wood  Paper 

in  his  dissenting  opinion  in  Commer-  Co  ,  15  R.  I.  141 ;  s.  c.  2  Am.  St.  Rep  . 

cial  Bank  v.  Kortright,  22  Wend.  (N.  886.     See  also  Fisher  v.  Essex  Bank, 

Y.)  348,  8.  c.  34  Am.  Dec.  317,  stren-  5   Gray    (Mass.),    373;    Blanchard     . 
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§2393.  Meaning  of  this  Expression. — The  distinction 
between  the  legal  and  equitable  ownership  of  personal  property 
must  be  more  or  less  shadowy,  and  it  is  believed  that  the  courts 
which  say  that,  in  the  case  supposed  in  the  two  preceding  para- 
graphs, the  legal  title  passes,  and  those  which  say  that  only  an 
equitable  title  passes,  do  not  difter  much  in  their  real  meaning. 
The  difference  between  the  legal  and  equitable  ownership  of 
corporate  shares  is  analogous  to  the  difference  between  the  legal 
and  equitable  ownership  of  land.  Roughly  speaking,  the  legal 
owner  of  land  is  the  one  who  owns  it  by  deed,  whereas  the 
equitable  owner  is  the  one  who,  being  the  real  owner,  has  no  deed, 
but  nmst  invoke  the  aid  of  a  court  of  equity,  as  against  the  legal 
owner,  to  get  a  deed.  So,  the  legal  owner  of  shares  in  a  corpora- 
tion is  the  owner  in  whose  name  the  shares  stand  on  the  books 
of  the  corporation,  whereas  the  equitable  owner  is  the  one  who, 
being  the  beneficiary,  that  is  the  real  owner,  is  not  registered  as 
such  on  the  corporate  books,  and  who  must,  if  the  corporation 
refuses  so  to  register  him,  go  into  a  court  of  equity  to  compel 
them  to  do  so.*  The  real  meaning  is  that  his  title  is  complete 
as  a(yainst  everybody  but  the  corporation  itself,  and  those  who 
have  a  superior  right  to  have  the  corporation  make  the  transfer 
to  them.^ 

DedhamGaslightCo.,12  Gray  (Mass.),  pass  an  equitable  title :  b\it  they  vary 
213;  Marlborough  Man.  Co.  u.  Smith,  as  to  the  rights  of  an  attaching 
2  Conu.  579;  Northrop  v.  Newton  &c.  creditor. 
Tp.  Co.,  3  Conu.  544;  Shipmany.  ^tna  i  Post,  §  2495. 
Ins.  Co.,  29  Conn.  245;  Naglee  v.  -  The  courts  do  not  Intend  to  ex- 
Pacific  Wharf  Co.,  20  Cal.  529;  Will-  elude  this  larger  meaning  when  they 
lams  V.  Mechanics'  Bank,  5  Blatchf.  sayloosely  that  an  unrecorded  transfer 
(U.  S.)  59;  Brown  v.  Adams,  5  Biss.  of  shares  is  good  as  against  everybody 
(U.  S.)  181;  Broadway  Bank  v.  Mc-  but  the  corporation.  This  expression 
Elrath,  13  N.  J.  Eq.  24;  Black  v.  is  generally  used  in  cases  where  the 
Zacharie,  8  How.  (U.S.)  483;  Otis  u.  corporation  is  resisting  the  transfer 
Gardner,  105  111.  436;  Farmers'  Nat.  as  being  in  derogation  of  its  own 
Gold  Bank  v.  Wilson,  58  Cal.  600;  rights,  aud  where  the  courts  are  not 
Application  of  Murphy,  51  Wis.  519;  thinking  of  the  rights  of  creditors  and 
Union  Bank  v.  Laird,  2  Wheat.  (U.  S.)  subsequent  purchasers  without  notice. 
890;  Pittsburgh  «&c.  R.  Co.  «.  Clarke,  Thu-:,  according  to  the  oflS-ial  syllabus 
29  Pa.  St.  146;  State  Insurance  Co.  of  a  case  in  Georgia  the  title  of  a  pur- 
V.  Sax,  2  Tcun.  Ch.  507.  These  cases  chaser  of  stock  iu  a  railroad  company 
all  sustain  the  statement  in  the  text  is  complete  against  everybody  but 
that  an  assignment  by  delivery  will  the  corporation,  when  the  seller  has 
not  pass  a  legal  title,  though  it  may  given,  on  the   scrip,  authority  to  the 
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§  2394.   Contract  to  Sell:  Assignment  of  Certificate.  — The 

o-eneral  rule  beins;  that,  in  order  to  pass  the  full  legal  title,  the 
assio-nment  must  be  made  on  the  books  of  the  company,  it  is 
therefore  held  that  a  contract  to  sell  and  deliver  shares  of  stock 
is  satisfied  by  transferring  the  shares  to  the  vendee  upon  the 
books  of  the  company  without  delivering  the  certificate  of  stock 
to  him,  the  certificate  being  merely  additional  evidence  of  title. ^ 
On  the  other  hand,  it  is  a  recognized  rule  in  the  sale  of  such 
shares,  that  an  assignment  of  the  stock  certificate  will  not,  of 
itself,  pass  the  title  to  the  shares,  although  like  an  agreement  in 
writing  to  sell  land,  it  gives  an  equity,  so  that  the  assignee  of 
the  certificate  can  compel  a  transfer  upon  the  books,  except  as 
against  a  bona  fide  purchaser  who  has  acquired  a  title  by  such 
transfer. 2  It  follows  that  the  purchaser  of  such  shares  may 
insist  that  the  certificate  shall  be  delivered  up  to  him;  and  where 
the  corporation  itself  is  the  purchaser,  it  may  insist  that  the  cer- 
tificate shall  be  delivered  up  for  cancellation.  Yet  where  this  is 
not  insisted  upon  at  the  time  of  the  transaction,  the  purchaser  is 
not  at  liberty  to  refuse  payment  on  the  ground  that  he  has  not 
received  a  transfer  of  title.  The  outstanding  certificate  might 
be  evidence  of  an  equity  in  the  hands  of  a  bona  fide  holder,  and 
mio-ht  sive  the  purchaser  trouble  ;  but  he  should  protect  himself 
by  requiring  its  surrender  to  him  at  the  time  of  the  sale.^ 

§  2395.  Unregistered  Transfers  Estop    the    Transferor.  — 

Proceeding  another  step,  it  is  clear  that,  in  the  absence  of  fraud 

proper    officer    to  transfer  upon  the  i  White  v.  Salisbury,  33   Mo.  150. 

boolis,  and  the  purchaser  has  paid  the  See  Agricultural  Bank  v.  Burr,  24  Me. 

price;   and  there  is  at  least  a  prima  256,  2G3;    Ellis    v.    Essex    Merriraac 

/acte  presumption  that    tlie    price  is  Bridge  Co.,  2  Picli.  (Mass.)  243;  Ches- 

paid  when  the  authority  to  transfer  is  ter  Glass  Co.  v.  Dewey,  16  Mass.  94; 

given,  and  the  possession  of  the  scrip  s.  c.  8  Am.  Dec.  128. 

is  delivered.     Ross  v.    Southwestern  2  Boatman's  Ins.   &  Trust    Co.  v. 

R.  Co.,  53  Ga.  514,     Again,  it  has  been  Able,  48  Mo.  136,  139.     See  Sargent  v. 

said  that  transfers  of  stock  in  a  cor-  Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90; 

poration,  which  have  not  been  entered  s.  c.  19  Am.  Dec.  30G;  Sargent  u.  Es- 

on  the  books  of  the  company,  as  pro-  sex    &c.    Co.,   9  Pick.    (Mass).    202; 

vided    by  statute,  are,    nevertheless.  Commercial    Bauk    v.    Kortright,    22 

valid  as  against  all  the  world,  except  Wend.  (N.  Y.)  348;  s.  c.  34  Am,  Dec. 

subsequent  purchasers  in  good  faith  317;  Chouteau   Spring  Co.  v.  Harris, 

without  uotice.     Parrottu.  Byers,  40  20  Mo.  382. 

Cal.  614.  ^  Boatmen's   Ins.   &    Trust    Co.  v. 


Able,  48  Mo.  136. 
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or  other  equitable  circumstances,  a  transfer  of  corporate  shares, 
though  not  made  on  the  company's  books  in  conformity  with  its 
rules,  estops  the  transferor  and  is  good  as  against  him.  A 
party  who  sells  corporate  stock  and  receives  a  consideratioa 
therefor,  and  gives  a  power  of  attorney  for  its  transfer,  will  not 
be  allowed,  in  equity,  to  defeat  the  rights  of  parties  acquired 
under  the  transfer,  solely  upon  the  ground  of  the  legal  insuf- 
ficiency of  the  instruments  by  which  it  was  effected.^  In  a  case 
in  the  English  Chancery  Division  it  is  reasoned  that  when  cer- 
tificates of  stock,  having  on  the  back  blank  forms  of  transfer  and 
of  power  of  attorney  to  surrender  and  cancel  the  certificates, 
duly  signed  by  the  registered  holders,  are  transferred,  each 
prior  holder  confers  on  the  bona  fide  holder  for  value  of  the 
certificates,  for  the  time  being,  authority  to  fill  in  the  name  of 
the  transferee,  and  is  estopped  from  denying  such  authority,  and 
to  this  extent,  but  no  further,  is  estopped  from  denying  the  title 
of  such  holder  for  the  time  being.  By  such  delivery  an  inchoate 
legal  title  passes,  but  a  title  by  unregistered  transfer  is  not 
equivalent  to  the  legal  estate  in  the  shares,  or  to  the  complete 
dominion  over  them.^  It  has  been  laid  down  in  New  York  that 
"  a  blank  transfer  of  a  certificate  of  stock,  with  irrevocable  power 
of  attorney  to  transfer,  signed  by  the  person  who  appears  by 
the  certificate  to  be  the  owner,  *  *  *  confers  upon  the 
holder  of  the  certificate  and  power  of  attorney,  the  apparent 
legal  and  equitable  title  to  the  stock;  and  that  a  bona  fide  pur- 
chaser of  such  stock  from  such  holder  can  hold  the  stock  against 
the  real  owner,  who  is  estopped  from  asserting  his  title."  ^  This 
class  of  cases  is  not  to  be  confounded  with  the  case  stated  in 
a  future  section*  where  the  owner  has  lost  possession  of  his 
certificate  without  fault  on  his  part.  They  rest  on  the  principle 
that  the  real  owner,  having  by  contract  conferred  on  the  holder 
all  the  external  indicia  of  title,  and  an  apparently  unlimited 
power  of  disposition  over  the  stock,  "  is  estopped  to  assert  his 
title  against  a  third  person,  who,  acting  in  good  faith,  acquires  it 

'  Chew    V.  Bank   of  Baltimore,  14  ^  Merchants  Bank  v.  Livingston,  74 

Mel.  299.  N.  Y.  226.     An  analysis    of  the  New 

2  Colonial  Bank  v.  Hepworth,   36  York  cases  will  be  found  in  Pom.  Kem., 

Ch.  Div.  36;  s.  c.  56  L.  J.  (Ch.)  1089;  §§  160,  161. 

57  L.  T.  (N.  s.)  148.  '  Post,  §  2516. 
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for  value  from  the  apparent  owner."  ^  This  rule  has  been 
placed  upon  the  principle  that  where  one  of  two  innocent  parties 
must  suffer  through  the  fraud  of  a  third  the  loss  must  rather  fall 
on  the  one  who  by  placing  trust  and  confidence  in  the  third  has 
enabled  him  to  commit  the  fraud. 2  But  it  is  not  sound  to  place 
it  upon  this  principle,  because  this  principle  would  apply  to  a 
horse  or  any  other  chattel  as  well  as  to  a  certificate  of  corporate 
stock;  so  that  if  the  owner  of  a  horse  should  hire  or  lend  him  to 
a  third  person,  who  should  take  him  out  of  his  sight  and  then 
sell  him  to  an  innocent  purchaser,  the  owner,  by  the  operation 
of  this  principle,  would  lose  his  title.  The  view  can  rest  upon 
no  other  doctrine  than  that  which  favors  the  extension  of  cer- 
tain incidents  of  negotiability  to  this  kind  of  paper. ^ 

§2396.  And  His  Privies — as  His  Assignee  in  Bank- 
ruptcy.—  Clearly  such  a  transfer  will  also  estop  the  privies 
of  the  transferor,  unless  their  equities  are  such  as  to  enable 
them  to  assert  a  higher  title  than  he  had,  under  principles  here- 
after stated.*  Following  the  principle  that  a  transfer  of  shares  of 
corporate  stock  is  good  between  the  transferor  and  his  transferee, 
and  hence  binding  upon  the  privies  of  the  transferor,  although 
not  made  on  the  books  of  the  corporation,  as  provided  by  its 
charter, it  has  been  held  that  where  the  director  of  a  national  bank 
transferred  certain  stock  owned  by  him  in  the  bank  to  a  third 
person,  as  collateral  security  for  his  note,  and  afterwards 
went  into  bankruptcy,  and  thereafter  the  pledgee  of  the  stock 
sold  it  on  notice  to  him  and  to  his  assignee,  and  the  bank 
refused  to  transfer  the  shares  to  the  purchaser,  —  the  pur- 
chaser had  a  right  of  action  against  the  bank  for  a  conver- 
sion. The  transfer  of  the  shares  in  pledge,  with  the  execution 
of  the  customary  power  of  attorney,  gave  to  the  pledgee  a 
power  coupled  with  an  interest  which  was  not  revoked  by  the 
bankruptcy  of  the    pledgor   and  which  could  only  be  revoked 

1  2  Dan.  Neg.  Inst.,  3rd  ed.,  §  1708  J.  402;  citing  Allen  v.  Maury,  66  Ala. 
g;  McNeil  r.  Bank,  46  N.  Y.  325;  s.c.  10  (which  related  to  warehouse  re- 
7  Am.  Rep.  341;   Mount  Holly  Turn-      ceipts). 

pike  Co.  ».  Ferree,  17  N.J.  Eq.  117;  3  see   further  of  the  rights  of  6o«a 

Prall  V.  Tilt,  28  N.  J.  Eq.  479.  fide  purchasers,  post,  §§  2593.  2636. 

2  East    Birmingham    Land    Co.  r.  •«  Posf,  §§  2593,  2636. 
Dennis,  85  Ala.  565;  s.  c.  28  Cent.  L. 
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by  the  payment  of  the  debt.  The  assignee  under  the  bankrupt 
act,  except  as  to  property  conveyed  for  the  purpose  of  defraud- 
ing creditors,  and  in  viohition  of  the  provisions  of  the  act,  took 
only  such  estate  as  the  bankrupt  had,  and  consequently  acquired 
no  right  to  the  shares  higher  than  that  which  the  bankrupt  had.' 

§  2397.  Unregistered  Transfers  not  Valid  against  Third 
Parties  without  Xotice. — Another  view  which  receives  much  sup- 
port in  reason  and  authority  is  that,  where  the  governing  statute 
requires  the  transfer  to  be  made  on  the  books  of  the  company, 
a  transfer  of  shares  of  corporate  stock  not  registered  on  the 
books  of  the  corporation,  is  not  valid  as  against  third  persons 
who  have  not  actual  notice  of  the  transfer.  These  decisions 
proceed  on  the  larger  view  that  the  object  of  such  a  statute 
is  not  merely  the  protection  of  the  corporation  itself,  but  the 
protection  of  the  public;  that  it  is  in  the  nature  of  a  record- 
ing ad^  and  that  the  books  of  the  corporation  furnish  a  registry 
to  which  any  person  intending  to  deal  in  respect  of  the  shares 
may  look  for  information  as  to  their  real  ownership.^  It  should 
be  constantly  borne  in  mind  that  the  question  is  liable  to  turn 
upon  the  reading  of  particular  local  statutes,  and  perhaps  the 
different  readings  of  such  statutes  account  for  the  differences  of 
judicial  opinion  upon  this  question.^ 

§  2398.  Danger  of    Failing   to    Obtain  a  Transfer. —  '«  By 

omitting  to  register  his  transfer,  the  holder  of  the  certificate  and 

1  Dickinson  v.  Central  Nat.  Bank,  Compare  Pendergast  v.  Bank  of  Stock- 
129Ma-8.  279;  s.  c.  37  Am.  Rep.  351.  ton,  2  Sawy.  (U.  S.)  116.  The  Call- 
See  also  Continental  National  Bank  v.  foruia  cases  are  made  to  rest  on  the 
Elliott  Nat.  Bank,  7  Fed.  Rep.  369,  peculiar  language  of  the  statute :  «'No 
learned  opinion  by  Lowell,  J.  transfer    *     *     *     shall  be  valid  for 

2  This  conclusion  is  affirmed,  and  any  purpose  *  *  *  except  to  ron- 
this  view  of  such  statutes  is  expressed  der  the  '  transferee  liable  for  corpo- 
with  more  or  less  directness,  ia  the  rate  debts  '  until  it  shall  be  entered 
following  cases:  Weston  v.  Bear  River  as  required  by  the  provisions  of  this 
&c.  Co.,  5  Cal.  186;  s.  c.  63  Am.  Dec.  section."  This  was  copied  from  the 
117;  s.  c.  on  second  appeal,  6  Cal.  425,  Wisconsin  statute,  which  in  its  turn 
429;  Parrott  v.  Byers,  40  Cal.  625;  came  from  Maine.  Skowhegau  Bank 
People  V.  Elmore,  35  Cal.  655;  Sti'out  v.  Cutler,  49  Me.  315. 

V.   Natoma  &c.  Co.,  9  Cal.  78;  Naglee  ^  For  opposing  views  on  this  ques- 

w.  Pacific  Wharf  Co.,  20  Cal.  533;  Ap-  tiou  with  reference  to  creditors,  see 
pliSation    of    Mui-phy,    51  Wis.    525.      the  next  article,  post,  §  2409,  et  seq. 
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power  fails  to  obtain  the  right  to  vote,  and  may  lose  his  stock 
by  a  fraudulent  transfer  on  the  books  of  the  company,  by  the 
reo-istered  holder,  to  a  bona  fide  purchaser.  But,  in  this  re- 
spect, he  is  in  a  condition  analogous  to  that  of  the  holder  of  an 
unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  as 
against  the  assignor  and  others.  And  he  would  have  an  action 
again^^t  the  corporation  for  allowing  such  a  transfer  in  violation 
of  his  rio-hts.  He  also  takes  the  risk  of  the  collection  of  divi- 
dends by  his  assignor,  or  of  any  lien  the  corporation  may  have 
on  the  shares.     But  in  other  respects  his  title  is  complete."  ^ 

§  2399.  Illustration.  —  Transfer  of  stock  on  the  books  of  an  in- 
corporated company  is  merely  to  pass  it  to  the  transferee.  It  is  as 
good  between  the  parties,  if  made  without  consideration,  as  if  made 
with  it.  It  does  not  profess  to  disclose  the  consideration  which  induced 
it,  nor  the  terms  of  the  contract  from  which  it  emanates  and  of  which  it 
is  the  consummation. 2 

§  2400.  Not  Good  against  Subsequent  Purchaser  in  Good 
Faith  without  Notice.  — Another  consequence  of  the  same  doc- 
trine is  that  an  unregistered  transfer  is  not  good  as  against  a 
subsequent  purchaser  of  the  shares  from  the  transferor  without 
actual  notice  of  the  transfer.^  The  rule  under  discussion  does 
not,  under  the  circumstances  named,  exact  inquiry  outside  of  or 
behind  the  register,*  the  principle  being  that  bona  fide  purchasers 
of  stock,  without  notice,  are  at  liberty  to  act  upon  the  faith  of  the 
title  being  where  upon  the  books  of  the  bank  it  appears  to  be.^ 

§  2401.  Otherwise  as  to  Purchaser   at  Judicial   Sale   with 

Notice. But  it  has  been  ruled  that,  if  such  shares  are   seized  under 

an  attachment  against  the  transferor  and  sold,  a  purchaser  at  the  sale 
who  has  notice  of  the  transfer,  will  not  get  a  good  title. ^ 

1  Rapallo,  J.,  in  McNeil  v.  Tenth  Naglee  v.  Pacific  Wharf  Co.,  20  Cal. 
Nat.  Bank,  46  N.  Y.  325;  s.  c.  7  Am.  533;  New  York  &c.  R.  Co.  v.  Schuyler, 
Rep.  341,  345.     As  to  the  necessity  of      38  Barb.  (N.  Y.)  534. 

recording    transfers,    see    a    learned  <  Cady  i;.  Potter,  55  Barb.    (N.   Y.) 

article  by  Chief  Justice   Corliss,   39  463;  Williams  u.  Fletcher,  129  111.  356; 

Alb.  L.  J.  164,  184.  s.  c.  21  N.  East.  Rep.  783. 

2  Hall  V.  United  States  Ins.  Co.,  6  ^  sabin  v.  Bank  of  Woodstock,  21 
Gill  (Md.),  484.     See  as  to  a  gift,  ante,  Vt.  353. 

e  2377.  *  Weston  v.  Bear  River  &c.  Co.,  6 

3  People   V.    Elmore,    35   Cal.    655;       Cal.  429.     See  post,  §  2409,  e«  se^.  ^ 
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§  2402.  Transfer  in  Blank  is  a  Symbolical  Delivery.  —  In 

Kentucky  it  is  held  that  where,  by  the  charter,  stock  is  assign- 
able by  transfer  on  the  books  of  the  corporation,  the  assign- 
ment of  the  certificate,  with  a  written  power  to  the  assignee  to 
transfer  the  stock  to  himself  on  the  books,  is  a  symbolical 
delivery y  affecting  those  who  have  notice  thereof  as  if  the  trans- 
fer had  been  made  on  the  books. ^ 

§  2403.  Sale  of  Shares  and  Subsequent  Sale  of  Interest 
Due  thereon.  — However  much  a  share  certificate  may  resemble 
negotiable  paper  in  its  incidents,  no  such  rosemblance  can  be 
discovered  in  any  other  su[)posed  debt  due  by  the  corporation. 
Thus,  if  one  sells  his  shares,  he  cannot  afterwards  sell  to  another 
his  right  to  any  interest  due  by  the  corporation  in  respect  of  the 
shares;  for  this  has  passed  with  the  sale  of  the  shares,  and  the 
purchaser  of  the  interest  gets  nothing,  as  his  vendor  had  nothing 
to  sell.  Such  a  purchaser  cannot,  therefore,  maintain  an  action 
against  the  corporation  for  such  interest. ^  But,  no  doubt,  any 
interest  due  in  respect  of  preferred  shares,  or  any  dividend 
declared  and  not  paid  may  be  separately  transferred,  with  the 
concurrence  of  the  holder  of  the  shares  and  the  corporation, 
saving  of  course  the  rights  of  innocent  purchasers  of  the  shares.^ 

§2404.  Decisions  under  Particular  Statutes.  —  Previously 
to  the  payment  of  the  first  installment,  a  subscriber  for  stock  in  the 
State  Bank  of  Indiana,  possessed  no  right  transferable  under  the  charter 
of  the  bank  ;  and,  after  such  payment,  the  stock  acquired  by  such  pay- 
ment could  only  be  disposed  of  by  assignment  on  the  books  of  the 
bank.  It  was  jxiyment  and  not  subscription  that  made  the  stock.* 
-  -  -  -  The  provision  of  the  Dakota  Civil  Code,  that  a  transfer  of 
stock  must,  in  order  to  be  valid  against  third  parties,  be  entered  on 
the  corporation  books  (Sec.  398),  applies  only  to  the  transfer  of  legal 
title,  and  not  to  an  equitable  interest  in  the  stock,  secured  by  a  pledge 
of  the  stock ;  and  such  an  equitable  transfer  will  prevail  against  cred- 
itors attaching  the  stock  with  knowledge  of  the  prior  assignment. -^ 

'  Bank  of  America  v.  McNeil,  10  in  favor  of  an  innocent  purchaser: 
Bush  (Ky.),  54.  ante,  §  2175. 

2  Manning    v.    Quicksilver  Mining  •*  Colman    v.    Spencer,    5     Blackf. 

Co.,  24  Hun  (N.  Y.),  3G0.  (Ind.)   197. 

'  A  dividend  declared  but  not  paid  ^  Van    Cise     v.     Merchants'     Nat. 

■would  not  pass  with  the  shares  even      Bank,   33  N.    W.  Rep.    897;  2  Rail.  & 

Corp.  L.  J.  295. 
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§  2405.  Decisions  on  Special  Transactions.  —  Where  stock, 
for  the  transfer  of  which  the  owner  had  delivered  a  power  of  attorney 
in  blank,  authorizing  its  transfer,  but  only  for  a  special  purpose,  which 
haAing  been  accomplished,  was  afterwards  transferred  again  and  held  as 
collateral  security  for  a  promissory  note  of  the  attorney  in  fuct,  in- 
dorsed by  a  third  party,  and  the  holder  released  the  indorser  for  the 
purpose  of  making  him  a  witness  in  a  proceeding  in  equity  for  its  re- 
covery, at  the  suit  of  the  original  owner  of  the  stock,  —  it  was  held  that 
the  stock,  even  if  rightfully  held,  was  released  by  this  act,  without  the 
consent  of  the  owner,  and  could  not  be  held  even  for  the  purpose  of 
enforcing  payment  of  the  note.^  -  .  .  -  S.,  in  1855,  agreed  to 
transfer  to  G.  thirty  shares  of  insurance  stock,  to  secure  G.  for  certain 
liabilities  assumed  by  him,  and  delivered  to  him  a  certificate  for  the 
stock,  and  a  power  of  attorney  to  transfer  it.  G.  held  these  without 
making  any  transfer  on  the  books  of  the  company,  where  alone  a  legal 
transfer  could  be  made,  and  without  giving  notice  to  the  company, 
until  August,  1857,  when  the  insurance  company  having  made  a  divi- 
dend in  stock,  which  required  a  change  of  certificate,  S.  procured  the 
certificate  from  G.,  for  the  purpose  of  exchanging  it,  and  promised  to 
transfer  the  stock  to  him  on  the  books  of  the  company,  and  bring  him  a 
certificate  in  his  own  name  for  the  same.  S.  failed  to  make  the  transfer 
and  to  deliver  the  certificate,  and  in  January,  1858,  went  into  insolv- 
ency. The  court  held  that  G.  had  no  lien  upon  the  stock  which  was 
valid  against  the  trustee  in  insolvency. ^  -  -  -  -  S.  in  1851,  as- 
signed to  H.  in  writing,  to  secure  him  for  a  liability  assumed  for  S., 
fifteen  shares  of  insurance  stock,  standing  on  the  books  of  the  insur- 
ance company  in  the  name  of  Y. ,  and  delivered  to  him  the  certificate  for 
the  same  in  Y.'s  name.  This  certificate  H.  delivered  up  to  S.,  at  his 
request,  in  1854,  to  enable  him  to  avail  himself  of  a  stock  dividend 
then  made,  upon  his  promise  to  transfer  the  shares  to  H.  on  the  books 
of  the  company,  and  to  procure  and  deliver  to  him  a  certificate  in  his  own 
name  therefor.  S.  failed  to  make  the  transfer  and  to  procure  the  cer- 
tificate, and  H.,  under  the  belief  that  it  had  been  done,  made  no  demand 
upon  S.,  and  gave  no  notice  to  the  company.  In  January,  1858,  8. 
went  into  insolvency.  It  was  held  that  H.  had  no  lien  on  the  stock 
which  was  valid  against  the  trustee  in  insolvency.^ 

1  Denny  «.  Lyon,  38  Pa.  St.  98;  s.c.  ^  Shipraan  v.    ^tna  Ins.    Co.,    29 
80  Am.  Dec.  463.                                            Conn.  245. 

2  Shipman   v.    Mtna.  Ins.    Co.,    29 
Conn.  245. 
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Article    VI.  Priorities    as    Between    Attaching    Creditors    and 
Unrecorded  Transferees. 


Section 

2409.  Unregistered  transfers  not  good 

as  against  creditors  of  the 
assignor. 

2410.  Unless    the    attaching    creditor 

has  actual  notice  of  the  trans- 
fer. 

2411.  Reasons     In    support     of     this 

view. 

2412.  View  that  unrecorded  transfers 

prevail  over  subsequent  at- 
taching or  execution  creditors 
of  the  transferor. 

2413.  Some      holdings      under     this 

view. 

2414.  Rights     of    attaching     creditor 

paramount  to  those  of  sub- 
sequent purchaser  without 
notice. 


Section 

2415.  Distinction  between  statute  and 

by-law  provision  requiring 
transfer  on  corporate  books. 

2416.  Notice     to    corporation    imma- 

terial. 

2417.  How    in  respect   of    shares    in 

national  banks. 

2418.  Reasonable    time     allowed    for 

transfer  on  the  books. 

2419.  Assignment  after  a  levy  by  one 

creditor  and  before  a  levy  by 
an  ther. 

2420.  Levying  execution  after  transfer 

on  the  books. 

2421.  Statutes  making  transfers  void 

as  against  hona  fide  creditors 
or  subsequent  purchasers 
without  notice. 


§  2409.  Unregistered  Transfer  not  Good  as  against  Cred- 
itors of  the  Assignor.  —  A  doctrine  already  stated,^  is  that  an 
unregistered  assignment  of  corporate  shares  is  not  good  as 
against  an  aliaching  creditor  of  the  assignor.^  The  courts 
which  take  this  view,  resting  their  conclusion  in  some  cases  on 


1  Ante,  §  2397  .  See  also  post,  §  2591. 

2  Weston  V.  Bear  River  &c.  Co.,  5 
Cal.  186;  s.  c.  63  Am.  Dec.  117;  Sko- 
-wegan  Bank  v.  Cutler,  49  Me.  315; 
Fort  Madison  Lumber  Co.  v.  Batavian 
Bank,  71  Iowa,  270;  s.  c.  32  N.  W. 
Rep.  336;  60  Am.  Rep.  787;  Com- 
mercial Nat.  Bank  v.  Farmers'  &c. 
Bank,  82  Iowa,  192;  s.  c.  47  N.  W. 
Rep.  1080;  Dutton  v.  Connecticut 
Bank,  13  Conn.  493,  498;  Shipman 
V.  JEtnsL  Ins.  Co.,  29  Conn.  245, 
253;  Johnson  v.  Laflin,  103  U.  S. 
804;  Blancbard  I'.  Dedhara  Gas  Light 
Co.,  12  Gray  (Mass.),  213;  Fisher  v. 
Essex  Bank,  5  Gray  (Mass),  373; 
Pinkerton  v.  Manchester  &c.  R.  Co., 
42  N.  H.  424;  Buttrick  u.  Nashua,  &c. 


R.  Co.,  62  N.  H.  413;  s.  c.  13  Am.  St. 
Rep.  578;  Noble  v.  Turner,  69  Md. 
519;  s.  c.  18  Md.  L.  J.  808;  16  Atl. 
Rep.  124;  Berney  Nat.  Bank  v.  Pinck- 
ard,  87  Ala.  577;  s.  c.  6  South.  Rep. 
364;  Re  Murphy,  51  Wis.  519;  s.  c.  8 
N.  W.  Rep.  419;  Abels  v.  Planters  &c. 
lus.  Co.,  92  Ala.  382 ;  s.  c.  20  Ins.  L.  J. 
848;  9  South.  Rep.  423;  Fisk  v.  Carr, 
20  Me.  301;  People's  Bank  v.  Gridley, 
91  111.  457;  Northrop  v.  Turnpike  Co., 
3  Conn  544;  Naglee  r.  Whaif  Co.,  20 
Cal.  530;  Conway  v.  John,  14  Colo. 
30;  s.  c  23  Pac.  Rep.  170.  Compare 
Boston  Music  &c.  Assn.  v.  Cory, 
129  Mass.  435;  Scripture  v.  Frances- 
towu  Soap.'Jtone  Co.,  60  N.  H.  671, 
855,  589. 
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express  statutory  enactments,^  in  some  cases  on  the  implications 
arising  from  statutes  requiring  transfers  to  be  recorded  on  the 
books'^of  the  corporation,^  and  in  still  others  on  legal  analo- 
gies,3_hold  that  the  rights  of  the  attaching  creditor  prevail  over 
those  of  the  prior  unregistered  transferee. 

§  2410.  Unless  the  Attaching  Creditor  has  Actual  Notice  of 

the  Transfer. But  this  rule  does  not  obtain  where  the  attach- 

ino-  or  execution  creditor  has  actual  knowledge  or  notice  of  the 
prior  unrecorded  transfer.* 

§  2411.  Reasons  in  Support  of  This  View.  —  This  conclusion 
is  supported  by  the  analogy  of  the  rule  which  avoids  transfers  of 
tanf^ible  personal  property  as  against  creditors,  in  cases  where 
there  has  been  no  visible  change  of  possession,  such  as  the  cir- 
cumstances reasonably  admit  of.  Thus,  Adams,  C.  J.,  speaking 
for  the  court,  says:  "  Stock  in  an  incorporated  company  is  per- 
sonal property.  Transfers  of  personal  property,  to  be  valid 
as  against  attaching  creditors,  should  be  attended  by  a  visible 
change  of  possession,  or  else  evidence  of  the  transfer  should  be 
spread  upon  a  public  record.  We  have  an  express  provision  of 
statute  for  property  where  a  visible  change  of  possession  can  be 
made.  In  the  case  of  stock  in  an  incorporated  company,  no  vis- 
ible chano-e  of  possession  can  be  made.  Stock  is  a  share  in  the 
interests  and  rights  of  the  corporation.  Certificates  are  mere 
evidence.  They  may  never  be  issued.  It  is  not  essential  that 
they  should  be.  When  issued,  they  are  merely  for  convenience. 
The  object  of  the  imperative  provision  that  transfers  of  stock 
shall  be  recorded  unquestionably  is  that  the  ownership  may  be 
made  apparent."     The  court,  therefore,  held  that  the  statute  of 

1  Newell  V.  Williston,   138    Mass.      Mass.  244;  Fisher  v.   Essex  Bank,  5 
240;  He  Murphy,  51    Wis.  519;  Con-      Gray  (Mass.),  378. 

way  V.  John,  14  Colo.  30;  s.  c.  23  Pac.  ^  Reasoning  in  Fort  Madison  Lum- 

Rep.  170;  Fort  Madison  Lumber  Co.  ber  Co.  v.  Bataviau  Bank,  supra.     See 

V.  Batavian  Bank,  71  Iowa,  270;  s.  c.  next  section. 

60  Am.  Rep.  789;    32  N.  W.  Rep.  336;  *  Bridgewater  Iron  Co.  v.  Lissber- 

Kyan  v.  Campbell,  71  Iowa,  760;  s.  c.  ger,  116  U.  S.  8;  Farmers'  Gold  Bank 

32  N.   W.  Rep.  340;  Naglee  u.  Pacific  v.  Wilson,   58   Cat.    600;  Scripture   v. 

Wharf  Co.,  20  Cal.  529.  Francestown  Soapstone  Co.,  50  N.  H. 

2  Central    Bank  v.   Williston,    138  571. 
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that  State  1  providing  that  "  the  transfer  of  shares  is  not  valid, 
except  as  between  the  parties  thereto,  until  it  is  reguhirly  en- 
tered oil  the  books  of  the  company,  so  as  to  show  the  name  of 
the  person  by  and  to  whom  transferred,  the  number  or  other 
designation  of  shares,  and  the  date  of  the  transfer,"  — was  in- 
tended in  part  for  the  protection  of  creditors."'^  These  and  other 
like  decisions  also  proceed  upon  that  chiuse  in  coiporate  charters 
or  governing  statutes  which  provides  that  the  shares  of  the  cor- 
poration shall  be  transferred  on  the  books,  or  oiihj  on  the  hooks,  of 
the  corporation.  Their  policy  was  thus  expressed  by  Waite,  J., 
in  a  case  in  Connecticut:  "  An  attaching  creditor  is  not  bound  to 
look  beyond  the  books  of  a  corporation  to  ascertain  whether  his 
debtor  has  made  any  assignment  of  the  stock  standing  in  his 
name.  The  books  of  the  corporation  are  the  appropriate  place 
to  determine  the  ownership  of  its  stock."  ^  But  this  view, 
which  makes  the  stock  and  transfer  books  public  records,  open 
to  the  inspection  of  the  public,  is  plainly  untenable  unless  the 
statute  law  (as  it  does  in  some  States)  obliges  the  corporation 
to  expose  such  records  to  the  inspection  of  the  public.  Other- 
wise they  are  strictly  private  records,  sustaining  no  analogy  to 
the  records  of  transfers  of  title  required  to.  be  made  and  kept 
in  public  recording  offices  ;  and  even  these  last  records  import 
no  notice  except  in  those  cases  where  the  statute  law  expressly  so 
provides. 

§  2412.  View  that  Unrecorded  Transfers  Prevail  over  Subse- 
quent Attaching  or  Execution  Creditors  of  the  Transferor. — 

There  is  a  difference  of  judicial  opinion  upon  the  question 
whether  an  unrecorded  transfer  of  stock,  made  to  a  taker  for 
value  in  the  mode  already  pointed  out,  will  prevail  over  a  subse- 
quent attaching  or  execution  creditor,  or  one  purchasing  at  a  sale 
under  a  subsequent  attachment  or  execution.  One  class  of  cases 
holds  that,  in  the  absence  of  a  statute  which,  in  express  terms  or 
by  reasonable  implication,  makes  a  transfer  on  the  books  of  the 
corporation  necessary  as  against  third  persons  —  in  other  words, 

1  Code  la.,  ed.  1880,  §  1078;  ed.  1888,  3  Dutton  v.    Connecticut  Bank,  13 
§  1628.  Conn,  493,  498.     Compare  Johnston  v. 

2  Fort  Madison  Lumber  Co.  v.  Ba-  Laflin,  103  U.  S.  800,  804. 
tavlan  Banlj,   71  la.  270;  s.  c.  60  Am. 

Rep.  789;  32  N.  W.  Rep.  336. 
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makes  it  analogous  to  the  recordinoj  of  a  deed  under  a  recording 
act,  —  such  a  transfer  will  be  good  as  against  subsequent  attach- 
ino- and  execution  creditors  and  those  claiming  through  them.' 
These  cases  proceed  upon  the  view  that  an  attaching  creditor 
gets  no  higher  rights,  by  levying  on  shares  standing  on  the  books 
of  the  corporation  in  the  name  of  his  debtor,  than  his  debtor  has 
in  them  at  the  time  of  the  levy.     This  view  has  been  taken,  even 
where  the  governing  statute  declared  fhe  stock  of  the  corpora- 
tion personal  property  and  "  transferable  on  the  books,"  and 
that  "  books  of  transfer  of  the  stock  should  be  kept,  and  should 
be  evidence  of  the  ownership  of  said  stock  in  all  elections,"  etc., 
by  the  stockholders.'^     This  view  of  course    prevails    in    those 
jurisdictions  where  an  unrecorded  transfer  is  held  to  pass  the 
legal  title  as  between  the  transferor  and  transferee  ;  ^  and  where 
a  complete  legal  title,  under  this  theory  has  thus  passed,  it  must 
follow   that  the   service   of   an   attachment    against    the   trans- 
feror   on  the    officers   of    the  company   will   hold    nothing, — 
unless  the  theory  prevails  in  the    particular    jurisdiction   that 
any   equities  which  may  remain   in  the    assignor  are  leviable.* 
A  statute  declaring  that  transfers  of  corporate  stock   shall  not 
be  valid,  except  as- between  the  parties  thereto,  until  regularly 
entered  upon  the  corporate  books,  has  been  held  not  to  have  been 
intended  for  the  protection  of  the  creditors  of  shareholders  ;  and 
the  conclusion  was   that  a  transfer  might  be  valid  against  such 
creditors,  notwithstanding  the  statute,  although  not  entered  upon 
the  corporate   books. ^     This  is  in  accordance  with  the  theory 
that  such  statutory  restraints  upon  transfers  are  intended  only 
for  the   protection  of   the    corporation.^     In  Minnesota  such  a 
ruling  has  been  expressly  put  upon  that  ground.^     In  Louisiana 

1  Clark  V.  German  Security  Bank,  2  Broadway  Bank  v.   McElrath,  13 

61    Miss.    611;    Seeligson  v.  Brown,  N.  J.  Eq.  24. 

61  Tex.   114;  Broadway  Bank  v.  Mc-  3  Ante,  §  2.'?91. 

Elrath,    13  N.   J.   Eq.   24;  Cornick  v.  ^  As  to  which  see  |)os«,  §  2774. 

Richards,  3  Lea  (Tenn.),  1;  Bank  v.  ^  Thurber».Crunip,86  Ky.  408;  s.c.  6 

Richards,  6  Mo.  App.  454 ;  s.  c.  aff'd,  S.W.Rep.  145;  3  Rail.  &Corp.  L.  J.  149. 

74  Mo.  77;  Wilson  v.  St.  Louis  &c.  R.  6  Ante,  §  2387,  et  seq. 

Co  ,  108  Mo.  588;  s.  c.  32  Am.  St.  Rep.  ?  Lund  v.  Wheaton  Roller  Mill  Co., 

624;  Beckwithw.Burrough,13R.  1.294;  50  Minn.  36;  s.  c.  36  Am.  St.  Rep.  623. 

Hazard  v.   Exchange   Bank,  26    Fed.  Compare  Joslyn  v.  St.  Paul  Distilling 

Rep.  94;  Comean  v.   Guild  Farm  Oil  Co.,  44  Miun.  183;  s.c.  46  N.  W.  Rep. 

Co.,  3  Daly  (N.  Y.),  219.  337;  8  Rail.  &  Corp.  L.  J.  332;  Bald- 
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in  order  to  the  perfection  of  a  bona  fide  sale  and  delivery  of  stock 
as  against  the  vendor's  creditors,  if  coupled  with  a  power  of  at- 
torney to  the  buyer  to  transfer  on  the  books,  it  is  not  necessary 
that  notice  of  the  sale  be  served  on  the  corporation,  or  an  actual 
transfer  be  made  on  its  books.^  In  Missouri,  it  has  been  held 
that,  in  the  absence  of  a  legislative  enactment  restricting  the 
transfer  of  stock  to  any  particular  mode,  the  transfer  is  com- 
plete ou  delivery  of  the  certificate  with  power  to  transfer  and 
payment  of  the  purchase  money,  not  only  between  vendor  and 
vendee,  but,  when  the  corporation  has  unjustifiably  refused  to 
make  the  transfer  on  its  books,  against  a  creditor  of  the  vendor, 
who,  without  notice  of  the  transfer,  attaches  the  stock.  "  The 
plaintiff,"  said  the  court,  «'  had  done  all  that  lay  in  his  power 
to  perfect  his  title  by  transferring  on  the  books  of  the  defendant 
before  any  attachment  was  levied;  the  defendant  by  an  unjusti- 
fiable refusal  to  make  the  transfer  could  not  defeat  the  rights  of 
plaintiff  to  the  stock,  nor  give  the  attaching  creditor  any  advan- 
tage, which  it  would  never  do  had  the  defendant  done  his  duty 
and  made  the  transfer  to  the  holder  of  the  stock  upon  its 
books."  ^  A  similar  ruling  was  made  by  the  Supreme  Court  of 
Pennsylvania  in  a  case  where  the  officers  of  the  company  had 
notice  of  the  assignment  as  soon  as  it  was  made,  though  there 
was  no  transfer  on  the  books. ^  Under  this  view  it  has  been  held 
that,  inasmuch  as  a  sale  and  assignment  of  shares  of  the  capital 
stock  of  a  corporation,  attended  by  a  delivery  of  the  certificate, 
vests  in  the  buyer  the  title  to  the  stock,  notwithstanding  a  pro- 
vision contained  in  the  certificate  that  the  stock  was  transferable 
only  upon  the  books  of  the  company,  it  follows  that  the  service 
of  the  attachment  against  the  assignor  by  the  sheriff  on  the 
officers  of  the  company,  after  such  assignment,  vests  no  equity 
in  the  sheriff;  the  company  cannot  refuse,  on  the  ground  of  such 
attachment,  to  make  a  transfer  on  its  books  to  the  vendee  ;  and 
that  for  such  a  refusal,  the  company  is  hence  liable  to  the 
vendee  for  the  value  of  the  stock.* 

win  V.  Canfleld,  26  Minn.  43;  s.  c.  1  N.  3  Telford  &c.  Tump.  Co.  v.  Gerhab, 

W.  Rep.  261,  21  Am.  &  Eng.  Corp.  Cas.  471;  s.  c.  13 

1  Smith  V.  Crescent  City  &c.  Slaugh-  Atl.  Rep.  90;  3  Rail.  &  Corp.  L.  J.  439 

ter    House  Co.,  30  La.  An.  1378.  •*  Comeau  «.  Guild  Farm  Oil  Co.,  3 

«  Merchants'   Bank  v.   Richards,  6  Daly  (N.  Y.),  218. 
Mo.  App.  454;  s.  c.  aff'd,  74  Mo.  77. 
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§  3413.  Some  Holdings  under  this  View. — Where  this  view 
is  taken,  a  by-law  providing  that  stock  can  only  be  transferred  on  sur- 
render of  the  certificate  to  the  president  or  secretary,  who  shall  write 
"cancelled"  thereon  before  issuing  a  new  certificate,  is  regarded  as 
having  been  intended  merely  to  protect  the  interests  of  the  corporation. 
A  delivery  of  a  certificate  by  A.  to  B.,  without  transfer  on  the  books,  as 
collateral  security,  with  A.'s  name  signed  thereon  to  a  blank  transfer,  is 
valid  against  C,  an  attachment  creditor  of  A. ;  and  on  garnishment  there- 
of the  court  may  order  the  shares  to  be  sold,  and  the  proceeds  paid  first 
to  B.,  to  the  extent  of  his  debts  and  the  overplus,  if  any,  to  be  applied 
to  C.'s  judgment.^  -  -  -  -  In  another  case  B.  transferred,  on  the 
books  of  a  corporation,  his  shares  to  G.  as  collateral  security.  After- 
wards, the  necessity  for  the  security  being  at  an  end,  G.,  at  B.'s 
request,  indorsed  and  transferred  the  certificate  to  D.,  a  creditor  of  B. 
Before  any  record  of  this  transfer  had  been  made  on  the  corporation 
books,  another  creditor  of  B.  attached  the  shares  as  B.'s  property.  It 
was  held  that  the  attachment  could  not  be  maintained. ^  .  _  -  - 
Another  court  holds  that,  in  the  absence  of  a  legislative  enactment  re- 
stricting the  transfer  of  stock  to  any  particular  mode,  the  transfer  is 
complete  on  delivery  of  the  certificate  with  power  to  transfer,  and  payment 
of  the  purchase  money,  not  only  between  vendor  and  vendee,  but  when 
tiie  corporation  has  unjustifiably  refused  to  make  the  transfer  on  its 
books,  against  a  creditor  of  the  vendor,  who,  without  notice  of  the  trans- 
fer, attaches  the  stock.^  So,  it  has  been  held  that  the  unrecorded  trans- 
feree of  shares  has  no  lien  on  them,  which  can  prevail  against  a  trustee 
of  the  shareholder  in  insolvency,  where  he  becomes  insolvent  subsequent 
to  the  transfer ;  and  it  makes  no  difference  that  he  is  a  transferee  for 
value. ^  Under  a  statute  of  Alabama  ^  shares  which  the  purchaser  fails 
to  have  transferred  within  fifteen  days  after  the  purchase  are  liable  to 
attachment  at  the  suit  of  any  creditor  of  the  person  in  whose  name  the 
stock  stood  on  the  books,  and  an  attaching  creditor  who  perfects  his 
lien  upon  stock  by  recovering  a  judgment  is  a  bona  fide  creditor  from 
the  inception  of  his  lien.^ 

§  2414.  Rigbts  of  Attaching  Creditor  Paramount  to 
Those  of  Subsequent  Purchaser  Without  Notice.— Gener- 
ally, though  not  always,  priority  in  time  gives  priority  of  right. 

1  Seeligson  v.   Brown,  61  Tex.  114.  ■*  Shipman    v.    -Sltna  Ins.    Co.,  29 

2  Beckwith    v.   Burrough,    13  R.  I.      Conn.  245. 

294.  «  Ala.    Code    1876,    §§   2041,  2043, 

'  Merchants  Nat.  Banki;.  Richards,  2044. 
74  Mo.  77;  affirming  s.  c.  6  Mo.  App.  «  Berney  Nat.  Bank  «.  Pinckard,  87 

454.  Ala.  577;  s.  c.  6  South.  Rep.  364. 
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Shares  of  corporate  stock  are  not  negotiable  instruments,  though 
they  partake  to  some  extent  of  the  qualities  of  such  instru- 
ments.^  Therefore,  as  a  general  rule,  a  purchaser  of  such  shares 
gets  no  higher  title  or  interest  than  his  vendor  has  to  convey. 
From  these  premises  it  follows  that  where  shares  are  levied  upon 
by  attachment,  the  attaching  creditor  acquires  a  right  superior  to 
th.it  of  a  subsequent  bona  fide  purchaser  of  such  shares  for  value 
without  notice  of  the  attachment.^  And  this  is  so,  even  where 
the  corporation  is  a  foreign  corporation,  provided  there  is  a 
statute,  such  as  now  frequently  enacted  subjecting  foreign  cor- 
porations doing  business  within  the  State  to  the  operation  of 
the  statutes  governing  domestic  corporations.  Thus,  in  the  case 
of  a  foreign  corporation  doing  business  in  Tennessee,  where 
there  was  such  a  statute,  the  stock  of  one  of  its  shareholders, 
himself  a  non-resident  of  Tennessee,  was  attached  in  that  State 
for  a  debt.  The  stock  certificates  were  in  his  possession  in  the 
State  of  his  residence.  After  the  attachment,  he  sold  them  to  a 
bona  fide  purchaser  for  value,  who  had  no  notice  of  the  attach- 
ment, and  transferred  to  such  purchaser  the  certificates.  It  was 
nevertheless  held  that  the  rights  of  the  plaintiff  in  attachment 
were  paramount  to  those  of  such  purchaser.^  Somewhat  in  the 
same  line  of  legal  thought,  it  has  been  held  that  after  one's 
shares  of  stock  have  been  attached,  and  the  corporation  served 
with  notice,  a  transfer  to  a  creditor  of  more  shares  than  are 
necessary  to  secure  his  debt,  for  which  there  has  been  an 
equitable  hypothecation,  cannot  be  made  as  against  the  attaching 
creditor.* 

§  415.  Distinction  Between  Statute  and  By-law  Provision 
Requiring  Transfer  on  Corporate  Books. —  A  distinction  has 
been  taken,  in  respect  of  this  question,  between  the  case  where 
it  is  provided  in  the  charter  that  transfers  shall  be  made  only  on 
the  books  of  the  corporation,  and  the  case  where  such  a  provision 
is  found  only  in  the  by-laws  of  the  corporation.  The  charter, 
being  a  public  law,  of  which  all  persons  are  bound  to  take  notice, 

1  Ante,    §  2353;  post,  §  2587.  Co.,  85  Terni.  189;  s.  c.  4  Am.  St.  Rep. 

2  Shenaudoah    Valley    R.     Co.    v.      752, 

Griffith,  70  Va.  913.  *  Kyle  v.  Montgomery,  73  Ga.  337. 

3  Young    V.    South   Tredegar    Iron 
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if  the  provision  is  there  found,  a  transfer  not  made  on  the  books 
of  the  corporation  will  not  be  good.  It  has  been  so  held, 
against  an  attaching  creditor  of  the  vendor,  although  notice  of 
the  transfer  may  have  been  communicated  to  the  corporation 
before  the  levying  of  the  attachment.^  But  it  was  decided  in 
the  same  State  that  an  assignment  of  shares  by  deed,  accom- 
panied by  a  delivery  of  the  certificates  to  the  purchaser,  wns 
valid  against  attaching  creditors,  although  the  by-laws  of  the 
corporation  required  that  all  transfers  should  be  made  in  the 
treasurer's  books.  The  court  proceeded  upon  the  view  that  the 
by-laws  were  merely  an  arrangement  of  the  corporation  for 
their  own  convenience  for  the  purpose  of  regulating  the  payment 
of  dividends,  etc.,  and  did  not  atfect  strangers  to  the  corporation.^ 

§  2416.  Notice  to  Corporation  Immaterial. — Notice  to  the 
corporation  of  such  unrecorded  transfer  is  obviously  immaterial 
where  this  rule  prevails,^  except  where  the  corporation  is  itself 
the  creditor  of  the  transferor;  since  the  attaching  creditor 
would  not  be  affected  by  such  notice.  It  was  so  held  even  where 
the  transferee  wrote  to  the  corporation  requesting  that  the 
shares  be  transferred  to  him  on  its  books,  and  the  corporation 
made  a  minute  of  the  transfer  on  the  certificate  stub  in  the  book 
of  the  corporation,  for  the  reason  that  it  had  no  transfer  book, — 
a  case  which  seems  to  carry  the  principle  very  far.*  But  if  the 
corporation  is  the  creditor,  and  has  notice,  actual  or  construc- 
tive, the  rule  is  different;  and  it  has  been  held  that  constructive 
notice  may  come  to  the  corporation  through  its  president  where 
he  sells  the  shares  and  afterwards  ceases  to  act  as  president,  and 
the  shares  are  attached  by  the  company  as  his  property  before 
the  transfer  has  been  made  on  the  corporate  books.^ 

§  2417.   How  in  Respect  of  Shares  of  National  Banks.  — It 

has  been  held  with  respect  of   shares  of  national  banks  that  an 

1  Fisher  v.  Essex  Bank,  5  Gray  240.  The  case  was  decided  under  an 
(Mass.),  373,  379;  ^««e,  §  1032.  express     statutory     provision     that 

2  Sarjrent  y.  Essex  Marine  Ry.  Co.,  shares  should  be  transferable  only 
9  Pick.  (Mass.)  202.  on  delivery  of  the  certificate. 

3  Fisher  v.  Essex  Bank,  5  Gray  ^  Scripture  v.  Francestown  Soap- 
(Mass.),  373.  stone  Co.,  50  N.  H.  571. 

*  Newell   V.    Williston,    138   Mass. 
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unrecorded  transfer  for  value  and  in  good  faith  prevails  over  a 
subsequent  attaclnnent  by  a  creditor  of  the  assignor.^ 

§  2418.  Reasonable  Time  Allowed  for  Transfer  on  the 
Books.  —  There  is  a  theory  in  the  law  of  chattel  mortgages 
which  allows  such  a  mortgagee  a  reasonable  time  for  placing  the 
mortgage  on  record  before  his  rights  can  be  intercepted  by  an 
attaching  creditor  of  the  mortgagor.  In  one  case  an  analogous 
holding  is  found  in  respect  of  transfers  of  corporate  shares; 
resulting  in  the  conclusion  that,  where  the  transfer  was  made  at 
a  distance  from  the  office,  and  the  old  certificates  surrendered 
and  new  ones  given  by  a  transfer  agent  appointed  for  that  pur- 
pose and  residing  in  a  neighboring  State,  proof  that  the  proper 
evidence  of  such  transfer  was  sent  by  the  earliest  mail  communi- 
cation to  the  keeper  of  the  stock  record,  to  be  entered,  although 
not  received  until  an  attachment  had  intervened,  will  be 
sufficient  explanation  of  the  want  of  delivery,  and  such  transfer 
will  be  good  against  the  creditor.^  But  where  the  pledge  was 
made  in  Boston  on  the  8th  day  of  July,  by  a  delivery  over  of 
the  certificates,  and  nothing  more  was  done  until  the  third  day 
of  the  following  August,  and  then  the  old  certificates  were  sur- 
rendered to  the  transfer  agent  there,  and  new  ones  received 
from  him,  and  notice  given  by  the  first  mail  to  the  office  at  Man- 
chester in  New  Hampshire, — it  was  held,  as  against  an  attach- 
ment made  between  the  obtaining  the  new  certificates,  and  the 
notice  to  the  office,  that  the  possession  was  not  seasonably  taken 
and  that  the  transfer,  therefore,  was  not  valid. ^ 

§  2419.  Assignment  after  a  T^exj  by  one  Creditor  and  be- 
fore a  Levy  by  Another.  —  Where  certain  shares  of  railroad  stock, 
which  the  owner  had  agreed  to  sell  and  transfer,  had  been  attached, 
and  the  secretary  of  the  company  refused,  on  the  application  of  the 
vendor,  to  allow  a  transfer  on  the  books  of  the  company  of  the  stock 
so  attached,  and  the  vendor,  thereupon,  in  good  faith,  made  a  written 
assignment  of  the  stock  by  a  separate  instrument,  and  lodged  it  with 
the  secretary,  it  was  held  that  the  title  of  the  vendee  was  good  against 

1  Continental   Nat.    Bank   v.   Eliot  2  pinkerton  v.  Manchester   &c.  R. 

Nat.  Bank,  7  Fed.  Rep.  369;  s.  c.  37  Co.,  42  N.  H.  424. 
Am.  Rep.  353,  note;  Compare  Scott  v.  ^  Ibid. 

Pequonnock  Bank,  15  Fed.  Rep.  494. 
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later  attachments  of  the  stock  b}'  the  creditors  of  the  vendor.  The 
court  reasoned  that  the  ground  upon  which  stock  sold,  but  not 
legallj^  transferred,  is  open  to  attachment  by  creditors  of  the  vendor,  is 
the  same  upon  which  personal  chattels  sold,  but  retained  in  the  posses- 
sion of  the  vendor,  are  liable  to  attachment  as  the  property  of  the 
latter ;  and  the  same  circumstances  that  would  excuse  the  failure  to 
take  possession  in  the  one  case,  will  excuse  the  failure  to  perfect  the 
transfer  in  the  other. ^ 

§  2420.  Levying  Execution  after  Transfer  on  the  Books.  — 

It  is  scarcely  necessary  to  say  that,  after  a  valid  transfer  has  been 
made  on  the  books  of  the  corporation,  a  creditor  acquires  no 
rights  by  virtue  of  the  levy  of  his  execution  ;  and,  as  hereafter 
seen,  whether  he  thereby  acquires  an  equitable  title  which  en- 
ables him  to  maintain  a  bill  to  set  aside  the  transfer,  depends 
on  theories  of  law  which  differ  indifferent  States. ^  In  Missouri, 
one  who  levies  upon  and  sells  bank  stock  under  an  execution 
against  a  former  owner,  in  ignorance  of  the  fact  that  such  former 
owner  has  transferred  the  stock  on  the  books  of  the  bank, 
obtains  no  title  by  his  purchase  at  the  execution  sale,  and  cannot 
be  held  as  a  stockholder  by  a  creditor  of  the  bank.  Nor  does  it 
matter  that  he  demanded,  after  his  purchase,  that  the  stock  be 
transferred  to  him  upon  the  bank  books  and  brought  suit  against 
the  bank  on  its  refusal,  he  havins^  dismissed  his  suit  on  learning 
the  facts  and  repudiated  a  transfer  to  himself  on  learning  of 
it.3 

§  2421.  Statutes  making  Transfers  "Void  as   against  Bona 
Fide  Creditors  or  Subsequent  Purchasers  without  Notice.  — A 

statute  of  Alabama  provides  that  the  shares  of  stock  of  any  person  in 
an  Incorporated  company  are  personal  property,  and  transferable  on 
the  company's  books  as  such  company  may  prescribe,  and  may  be 
leWed  on  by  attachment  and  execution,  and  sold  as  goods  and 
chattels.*  Another  section  provides  that  "  when,  by  the  charter,  arti- 
cles of  association,  or  by-laws  and  regulations  of  an  incorporated  com- 
pany, the  transfer  of  the  stock  is  required  to  be  made  upon  the  book  or 
books  of   such  compan}',  no  such  transfer  of  stock   shall  be   valid   as 

1  Colt  V.  Ives,  31  Conn,  25;   s.  c.  81      c.  2  L.  R,  A.  470,-  10  S,  W.  Rep.  61;  5 
Am.  Dec.  161.  Rail.  &  Corp.  L.  J.   160. 

2  Post,  §  2772.  "  Code  Ala.  1876,  §  2041. 
»  Simmons  w.  Hill,  96  Mo.  679;  s. 
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Rgainst bona  Jide  creditors  or  subsequent  purchasers,  without  notice,  ex- 
cept from  the  time  that  such  transfer  shall  have  been  registered,  or 
made,  upon  the  book  or  books  of  such  company."  ^  Another  section 
pro\ides  that  persons  holding  stock  not  so  transferred  must  have  the 
transfer  made  on  the  books  of  the  company,  or,  upon  faiUng  to  do  so 
within  fifteen  days,  the  transfer  shall  be  void  as  to  bona  fide  creditors, 
or  subsequent  purchasers  without  notice. 2  The  uniform  interpretation  of 
the  words  "  bona  fide  creditors''  in  this,  as  in  similar  statutes,  is  to  mean 
judgment  creditors  ha\ing  a  lien.^  "  When  the  sale  is  made  under 
execution,  the  lieu  of  which  has  attached  before  notice,  actual  or  con- 
structive, the  purchaser,  although  having  notice  at  the  time  of  the 
purchase,  will  acquire  a  good  title.  In  such  case,  the  creditors'  exe- 
cution lien  comes  to  the  aid  of  the  purchaser's  title  and  perfects  it.  This 
is  the  only  mode  by  which  the  bona  fide  creditor  without  notice  can 
lealize  the  benefit  of  the  lien  the  statute  gives  him.^  It  is  also  held 
that  an  attaching  creditor  who  perfects  his  lien  by  the  recovery  of  a 
judgment  is  a  bona  fide  creditor  from  the  inception  of  his  lien,  and  that 
where  the  purchaser  of  stock  fails  to  have  it  transferred  on  the  com- 
pany's books  within  fifteen  days,  the  stock  becomes  liable  to  attachment 
at  the  suit  of  any  creditor  of  the  person  in  whose  name  the  stock  stood 
on  the  books. ^  A  statute  of  Rhode  I^-land  enacts:  "The  delivery  of 
a  certiQcate  of  stock  of  a  corporation,  transferable  only  on  the  books  of 
the  corporation  on  sun-ender  of  the  certificate,  to  a  bona  fide  purchaser 
or  pledgee  for  value,  together  with  a  written  transfer  of  the  same,  or  a 
written  power  of  attorney  to  sell,  assign,  and  transfer  the  same,  signed 
by  the  owner  of  the  certificate,  shall  be  a  sufficient  delivery  to  transfer 
the  title  against  all  parties."  ^ 

1  TSid.,  §  2048.  Hamilton,    27    Ala.    156;    Preston    v. 

2  Ibid.,  §  2044.  McMillan,  58  Ala.  84. 

3  Jones  V.  Latham,  70  Ala.  164;  s.c.  •*  Jones  v.  Latham,  70  Ala.  1G4;  s.  c. 
9  Am.  Corp.  Cas.  16;  Berney  National  9  Am.  Corp.  Cas.  16;  opinion  by 
Bank  v.  Pinckard,  87  Ala.  577;   6  s.  c.  Stone,  C.  J. 

South.  Rep.  364.     As  to  this  general  ^  Berney  National  Bank   v.   Pinck- 

principle  of  interpretation  in  respect  ard,  supra. 

of  statutes  of  this  kind,  see  Daniel  v.  ^  jj.  j    xq^   March   22,    1888;  Acts 

Sorrells,   9   Ala.   436;  De  Vendell   v.  1888,  c.  690,  p.  202. 
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Article  VII.     Compelling  Transfers  in  Equity. 


Section 

2425.  Equity  will  compel  transfers. 

2426.  Illustration. 

2427.  Equity  will  decree  transfer  and 

payment  of  dividends. 

2428.  Will  compel  transfer  to  an   as- 

signee in  bankruptcy. 

2429.  Where  a  second  certificate  has 

been  wrongly  issued  in  lieu  of 
one  reported  lost. 

2430.  Illustrations:  other  cases  where 

transfer    on  corporate  books 
was  compelled  in  equity. 

2431.  Not  compelled  in  the  face  of  su- 

perior opposing  equities. 

2432.  Not  compelled  wliere  there  has 

been  laches. 


Section 

2433.  Conclusiveness  of  transfer  under 

a  decree. 

2434.  Transfer  of  ultra  vires  stock  not 

compelled. 

2435.  Contract  to  sell  not  specifically 

performed. 

2436.  Equity  will  not  execute  gift  by 

compelling    transfer  by   cor- 
poration. 

2437.  Demand    not   ordinarily  neces- 

sary. 

2438.  An  illustration  of  this  principle. 

2439.  Ratification  of  the  unauthorized 

act  of  the  corporation. 

2440.  Parties  to  such  actions. 

2441.  No  jury. 


§  2425.  Equity  Will  Compel  Transfers. —  Equity  will,  un- 
der proper  circumstances,  compel  a  corporation  to  transfer  on 
its  books  shares  of  stock  to  the  owner  of  the  equitable  title  and 
to  issue  to  him  certificates  for  the  same.^  Speaking  with  refer- 
ence to  this  subject,  it  has  been  said:  "  The  jurisdiction  which 
courts  of  equity  exercise  over  individuals  extends  equally  to  acts 
done  or  omitted  to  be  done  by  private  or  municipal  corporations  ; 
and  the  power  to  compel  a  transfer  of  specific  property  is  a  sal- 
utary one,  and  should  be  exercised  where  such  relief  alone  will 
work  a  complete  and  ample  remedy."  ^  A  complaint  which 
alleges  that  the  plaintiff  is  the  owner  of  certain  shares  of  stock  in 
the  defendant  corporation,  and  that  the  corporation  has  recog- 


1  Iron  R.  Co.  v.  Fink,  41  Oh.  St. 
321;  s.  c.  52  Am.  Rep.  84;  Cushman  v. 
Thayer  Man.  Co.,  76  N.  Y.  365;  s.  c. 
32  Am.  Rep.  315;  Middlebrook  v.  Mer- 
chants' Bank,  41  Barb.  (N.  Y.)  481;  s. 
c.  18  Abb.  Pr.  109;  27  How.  Pr.  (N. 
Y.)  474;  s.  c.  affirmed  3  Abb.  App. 
Dec.  295;  Mechanics'  Bank  v.  Seton,  1 
Pet.  (U.  S.)  299;  Hill  v.  Rockingham 
Bank,  44  N.  H.  567;  Tanner  v.  Greg- 
ory, 71  Wis.  490.  Compare  Dousman 
V.  Wisconsin  &c.  Co.  40  Wis.  418. 
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2  Cushman  v.  Thayer  Man.  Co., 
supra.  Compare  Pollock  v.  National 
Bank,  7  N.  Y.  274;  Purchaser.  New 
York  Exchange  Bank,  3  R  )b.  (N.  Y.) 
164 ;  White  v.  Schuyler,  1  Abb.  Pr.  (N. 
Y.)  300;  Buckmaster  y.  Consumers'  Ice 
Co.,  5  Daly  (N.  Y.)  313;  Seymour  v. 
Delancey,  6  Johns.  Ch.  (N.  Y.)  222;  s. 
c.  3  Cow.  (N.  Y.)  445;  15  Am.  Dec. 
270. 
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nized  him  as  such  but  refuses  to  deliver  to  him  the  certificates 
therefor,  states  an  equitable  cause  of  action.^ 

§  2-426.  Illustration. —  Where  the  ofHcers  of  a  corporation,  formed 
b}-  the  consolidation  of  two  other  companies,  into  whose  hands  a  large 
amount  of  stock  of  the  new  company  had  come  for  distribution  to  the 
stockholders  of  the  old  companies  pursuant  to  the  terms  of  the  consoli- 
dation agreement,  withheld  a  portion  of  it  and  were  thez'eby  put  in  a 
position,  through  the  control  so  acquired,  seriously  to  prejudice  the  inter- 
ests of  those  who  were  justly  entitled  to  the  transfer,  and  so  acted  as  to 
make  their  purpose  to  accomphsh  that  prejudice  apparent,  it  was  held 
that  the  meetings  they  could  control  would  be  stayed  by  injunction  un- 
til the  transfers  could  be  compelled.  ^ 

§  2427.  Equity  Will  Decree  Transfers  and  Payment  of 
Dividends. —  Id  an  action  against  a  corporation  to  compel  it  to 
transfer  the  plaintiffs  shares  to  him  on  its  books,  the  plaintiff 
may  have  a  decree  for  the  transfer  and  also  for  the  payment  of 
the  dividends  which  have  accrued  on  the  shares,  with  interest.^ 

§  2428.  Will  Compel  Transfer  to  an  Assignee  in  Bank- 
ruptcy  When  a  stockholder  is  adjudicated  bankrupt,  his  title 

to  the  shares  passes  by  the  assignment  to  the  assignee;  and 
where  the  bankrupt  had  fled  from  the  jurisdiction,  taking  with 
him  his  certificate  of  the  shares,  his  assignee,  having  tendered  a 
sufficient  bond  of  indemnity,  was  held  to  be  entitled  to  main- 
tain a  bill  against  the  company,  to  have  the  stock  transferred  to 
bis  name  on  the  books  of  the  corporation.* 

§  2429.  Where  a  Second  Certificate  has  been  Wrongly 
Issued  in  Lieu  of  One  Reported  Lost.  —  By  the  terms  of  a 
stock  certificate,  it  was  transferable  upon  the  books  of  the  cor- 
poration only  upon  its  production.  B.,  the  owner  of  such  a 
certificate,  transferred  it  to  A.  No  transfer  was  made  on  the 
books.  After  B.'s  death,  his  administrator  represented  that  the 
certificate  was  lost,  and  the  corporation  thereupon  issued  a  new 

1  Tanner  v.  Gregory,  71  Wis.  490.  awanna  &c.  R.  Co.,  94  N.  Y.204;  Tele- 

^  Archer  V.  American  Waterworks,  graph  Co,  v.  Davenport,  97  U.  S.  369. 

50  N.  J.  Eq.  33;  s.  c,  24  Atl.  Rep.  508.  -i  Wilson  v.   Atlantic  &c.  R.  Co.,  2 

3  Chew.   V.  Bank  of  Baltimore,    14  Fed.  Rep.  459. 

Md.  299.     Compare  Brisbane  v.  Lack- 
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one  to  him,  and  made  a  transfer  on  his  books,  and  paid  to  him 
dividends.  It  was  held  that,  notwithstanding  this,  A.  could 
compel  the  issue  of  a  certificate  to  himself.^  The  second  cer- 
tificate was  void.  The  corporation  issued  it  at  its  peril  and  could 
not  set  up  its  own  mistake  as  a  defense  to  the  right  of  A.  to  the 
relief  which  he  sought. 

§  2430.  Illustrations :  Other  Cases  where  Transfer  on  Cor- 
porate Books  Avas  Compelled  in  Equity.  —  A.  transferred  as  a 
gift  to  his  wife  certain  shares  of  stock  in  a  corporation,  by  an  assign- 
ment on  the  back  of  the  certificate,  which  assignment  was  v,it- 
nessed  by  B.,  who  was  an  officer  of  the  corporation,  and  was  accom- 
panied by  a  power  of  attorney  authorizing  the  wife  to  act  for  the  as- 
signor. Subsequently  A.  assigued  the  same  stock  to  B.  for  a 
trifling  consideration,  without  delivering  the  certificate  to  B.,  and  B., 
with  the  knowledge  of  the  claim  of  A.'s  wife,  transferred  the  stock  to 
himself  on  the  books  of  the  company.  The  stock  was  not  transferable 
except  on  surrender  of  the  certificate.  The  wife  of  A.,  procuring  the 
certificate  and  power  of  attorney,  demanded  from  the  corporation  a 
transfer  of  the  shares  to  herself,  which  was  refused.  She  thereupon 
brought  an  action  in  the  nature  of  a  bill  in  equit}^  to  compel  the  trans- 
fer ;  and  it  was  held  that  she  was  entitled  to  such  relief  and  was  not 
restricted  to  an  action  for  damages. ^  Where  one  whose  stock  in  a  cor- 
poration had  been  sold  under  a  judgment,  collusively  obtained  b}'  pro- 
curement of  its  officers,  against  the  person  from  whom  he  purchased 
it,  the  court  held  that,  although  the  stock  was  not  registered  in  his 
name,  he  could  maintain  an  action  against  the  corporation  and  its  offi- 
cers, who  had  wasted  and  appropriated  its  assets,  to  have  his  rights  as 
a  stockholder  established,  the  certificates  issued  in  place  of  those  held 
and  owned  by  him  cancelled,  and  for  an  accounting. ^  Shares  in  the 
stock  of  a  gaslight  company  domiciled  in  South  Carolina  were  seques- 
tered binder  an  act  of  the  Confederate  government  and  sold,  during  the 
late  civil  war.  In  lieu  of  the  original  certificates,  other  share  certifi- 
cates of  corresponding  amounts  were  dehvered  to  the  purchaser.     After 

1  Brisbane  v.  Delaware  &c.  R.  Co.,  York,   of  allowing  a    California   re- 

94  N.  y.  20-t;  affg.  s.  c.  25  Hun  (N.  Y.),  ceiver  to  interfere,  were  stricken  out 

488.  on  motion, — see  Weller  v.  Pace   To- 

2  Cushman  v.  Thayei-  Man.  Co.,  76  bacco  Co.,  42  Hun  (N.  Y.),  659,  mem; 

N.  Y.  365;  s.  c.  32  Am.  Rep.  315.     For  s.  c.  4  N.  Y.  St.  Rep.  652. 

a  case  where  certain  allegations  about  ^  Sims    v.   Bonner    (N.   Y.    Super, 

the  inconvenience  to  the  company,  its  Ct.),  42  N.  Y.  St.  Rep.  14;  s.  c.  16  N. 

stockholders    and    citizens     of     New  Y.  Supp.  801. 
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the  close  of  the  war,  although  the  company  admitted  the  sales  to  have 
been  void  and  recognized  the  rights  of  the  original  stockholder,  yet  it 
neglected  to  take  any  step  to  have  the  certificate  issued  under  the  sale 
for  sequestration  declared  void,  or  to  have  it  delivered  up  and  cancelled. 
It  was  held,  by  Mr.  Chief  Justice  Chase  at  circuit,  that  any  stockholder 
whose  stock  had  thus  been  sold  had  a  remedy  in  equity  to  have  the 
spurious  certificate  delivered  up  and  cancelled  as  a  cloud  upon  his 
title.  1  Where  a  non-resident  fraudulently  procured  certificates  of 
stock  by  representing  himself  as  owner  of  shai'es  belonging  to  a  mem- 
ber of  a  corporation  which  had  voted  to  sell  its  stock  for  that  of  a  new 
corporatiop,  to  be  held  in  escrow  by  the  trust  company  which  issued 
the  certificate,  he  was  ordered  to  surrender  the  certificates  to  the  trust 
company ;  and  the  latter  was  ordered,  upon  their  surrender,  to  deliver 
up  to  the  real  owner  the  stock  represented  by  such  certificates.^ 

§  2431.  Not  Compelled  in  the  Face  of  Superior  Opposing 
Equities.  — A  proceeding  to  compel  the  specific  performance  of 
a  contract  being  a  remedy  purely  equitable,  the  right  to  relief 
does  not  rest  on  merely  technical  grounds,  but  the  jurisdiction 
appeals  to  the  conscientious  discretion  of  the  chancellor.  Such 
a  decree  will  not  be  made  in  the  face  of  superior  opposing 
equities.  It  was  refused  to  a  person  who  had  acquired  posses- 
sion of  certain  stock  certificates,  as  the  agent  and  instrument  of 
a  trust  company,  to  enable  it  to  commit  a  fraud  on  the  rights  of 
a  stockholder.^  It  was  denied  under  the  following  circumstances: 
A.  B.,  having  sufficient  funds  in  bank,  paid  by  his  check  for 
certain  shares  of  stock  in  a  corporation,  which  were  transferred 
on  the  books  thereof  to  his  credit,  but  no  certificate  was  issued. 
The  bank  being  notified  of  an  adverse  claim  to  his  deposit,  grow- 
ing out  of  previous  and  independent  frauds  which  he  had  com- 
mitted, refused  to  pay  the  check,  and  he  became  bankrupt.  It 
was  held  that  the  seller  of  the  shares  could  not  maintain  a  bill  in 
equity  against  A.  B.  and  the  corporation  to  compel  a  conveyance 
thereof.  The  previous  frauds  did  not  taint  this  transaction. 
Consequently  the  stock  belonged  in  equity,  to  the  assignees  of  .A. 
B.,  to  be  distributed  among  his  creditors  with  his  other  property.^ 

1  Perdicarist?.  Charleston  Gas  Light      122  N.  Y.  622;  s.  c.  34  N.  Y.  St.  Rep. 
Co.,  Chase  Dec.  (U.  S.")  435.  620;  26  N.  E.  Rep.  11. 

'  Bean  v.  American  Loan  &c.  Co.,  ^  Gould  v.  Head,  41  Fed.  Rep.  240. 

*  Corains  v.  Coe,  117  Ma^■s.  45. 
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§  2432.  Not  Compelled  where  there  has  been  Laches.  —  So, 

on  a  familiar  doctrine,  equities  may  arise  in  favor  of  third  per- 
sons which  will  operate  to  cut  off  the  right  to  this  remedy,  in 
case  of  unreasonable  delay  in  asserting  it.  Thus,  it  has  been 
held  that  a  purchaser  of  stock  in  a  corporation,  sold  under  an 
execution,  is  bound  to  have  it  transferred  to  himself  within  a 
reasonable  time  ;  and  that  if  he  neglects  to  do  so  within  several 
years  while  the  affairs  of  the  corporation,  to  his  knowledge,  are 
undero-oino"  such  changes  as  would  make  its  interest  and  the 
rio-hts  of  new  stockholders  incompatible  with  the  enforcement  of 
his  claim,  he  will  not  be  entitled  to  the  aid  of  equity  in  such 
enforcement,!  So,  seven  years  delay  in  bringing  suit  for  specific 
perfortnance  of  an  agreement  to  issue  corporate  stock  to  an 
employe,  wiis  held,  in  the  absence  of  explanation,  in  a  suit 
brought  after  he  left  the  company's  employment,  to  be  inexcus- 
able laches.2  The  same  principle  has  been  applied  where  the 
suit  is  against  an  individual.  Thus,  where  plaintiff  bought  shares 
of  a  firm,  which  at  the  time  had  a  large  number  of  shares  stand- 
ing to  its  credit  on  the  books  of  the  company,  but  delayed  for 
some  months  to  present  his  power  of  attorney  and  have  the 
shares  transferred  to  his  name,  and  in  the  meanwhile  the  firm 
sold  all  its  shares  to  other  persons,  who  obtained  certificates 
from  the  corporation,  the  court  held  that  the  plaintiff  was  not 
entitled,  in  equity,  as  against  a  partner  who  had  no  knowledge 
of  the  transactions,  to  a  decree  for  the  delivery  to  him  of  a  cer- 
tificate of  the  shares  of  stock,  which  had  risen  in  value ;  that  he 
was  only  entitled  to  a  decree  for  the  money  which  he  had  paid, 
with  interest.'^ 

§  2433.  Conclusiveness  of  Transfer  under  a  Decree. —  How 

far  a  transfer  under  a  decree  will  conclude  the  rights  of  a  subse- 
quent innocent  purchaser  where  the  certificate  is  not  surrendered, 
is  a  more  difficult  question.  On  principle  it  will  not  conclude  him 
at  all.  As  to  him  the  proceeding  which  resulted  in  the  decree  is 
res  inter  alios  acta,    and  it  has  been  well  held  that  he  is  not 

1  Newberry  v.  Detroit  &c.  Co.,  17  ^  York  v.  Passaic  Eolling  Mill  Co., 

Mich.  141.  30  Fed.  Rep.  471. 

3  Wonson  v.  Fenno,  129  Mass.  405. 
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affected  by  the  doctrine  of  Us  pendens}  Nevertheless,  it  has 
been  held  that  the  stock  of  a  corporation  in  Massachusetts,  is  so 
within  the  power  of  its  courts,  having  all  proper  parties  before 
them,  that  their  decree  will  operate  upon  the  title  of  the  stock, 
iind  may  transfer  it  to  a  third  person,  notwithstanding  the  cerlifi- 
cate  therefor  is  outstanding.  The  court  further  took  the  view 
that  in  such  a  case,  after  all  means  have  been  exhausted,  through 
regular  judicial  proceedings,  the  corporation  is  not  bound  to 
recoirnize  the  title  of  one  who,  years  afterwards,  produces  the 
certificate,  with  the  signature  of  the  former  owner  to  a  blank 
assignment,  and  proves  that,  since  such  judicial  proceedings,  he 
has  advanced  money  on  the  faith  of  the  certificate. ^ 

§  2434.  Transfer  of  Ultra  Vires  Stock  not  Compelled. —  So, 

a  corporation  cannot  be  compelled  to  make  transfer,  upon  its 
books,  of  stock  which  has  been  issued  in  violation  of  the 
charter,  even  though  all  the  stockholders  may  have  consented 
to  the  issue. ^ 

§  2435.  Contract  to  Sell   not  Specifically    Performed.  —  A 

contract  for  the  sale  of  stock  will  not,  in  general,  be  specifically 
enforced  in  equity.  But  the  denial  of  relief  in  equity  proceeds 
upon  the  ground  that  the  party  claiming  relief  may  have  adequate 
compensation  in  an  action  at  law  for  damages,  and  it  seems  that 
the  rule  itself  is  limited  to  cases  where  such  compensation  may 
be  had.* 

§  2436.  Equity  will  not  Execute  Gift  by  Compelling  Trans- 
fer by  Corporation.  —  A  gift  of  corporate  stock  which  has  not 
been  effectuated  by  a  transfer  on  the  corporate  books  has  been 
held  to  stand  on  the  same  footing  as  the  gift  of  a  chattel  which 
has  not  been  effectuated  by  delivery.     The  title  to  a  chattel  by 

1  Holbrook  v.  New  Jersey  Zinc  Co.,  *  Phillips  v.  Berger,  2  Barb.  (N.  Y.) 
57N.  Y.  eiG;  Leitch  v.  Wells,  48  N.  608;  Story  Eq.  Jur.,  §§  717,  718;  Miller, 
Y.  586.  See  also  Dovey's  Appeal,  97  J.,  in  Cushman  v.  Thayer  Man.  Co., 
Pa.  St.  153;  Post,  §  2604.  76  N.  Y.    365;  s.  c.  32  Am.  Rep.  315; 

2  Sprague  v.  Cocheco  Manuf .  Co. ,10  Compare  Cowles  v.  Whitman,  10  Conn. 
Blatchf.  (U.  S.)  173.  121;  s.  c.  25  Am.  Dec.  60. 

3  People  V.  Sterling  Manuf.  Co.,  82 
111.  457. 

1785 


2  Thomp.  Corp.  §  3137.]     shakes  considered  as  property. 

gift,  it  is  well  known,  does  not  pass  until  delivery.^  The  mere 
promise  to  give  is  nudum  pactum  and  is  not  enforceable.  If, 
therefore,  one  who  has  promised  to  orive  dies  before  he  has 
executed  the  promise  by  delivering  the  thing  which  he  promised 
to  o-ive,  the  title  will  pass  to  his  personal  representative,  and  the 
latter  cannot  be  compelled  to  execute  the  promise  to  give."-^  On 
like  grounds,  it  is  held  that  where  the  constating  instrument 
provides  that  shares  of  the  corporate  stock  shall  be  transferred 
only  on  the  books  of  the  corporation,  if  a  shareholder  promises 
even  in  writing  —  as  by  an  instrument  in  the  form  of  an  assign- 
ment—  to  give  his  shares  to  another,  the  gift  is  not  enforceable 
after  his  death,  by  a  proceeding  in  equity  against  the  corporation, 
any  more  than  it  could  be  enforced  against  him  in  his  life-time  •,^ 
though  it  would  be  otherwise  if  such  an  inchoate  transfer  were 
made  for  value,  or  if  the  certificate  were  delivered  to  the  donee.* 

§  2437.  Demand  is  not  Ordinarily  Necessary  to  a  right  of 
action ;  though  there  are  circumstances  where  no  wrong  is  done 
to  the  defendant  until  he  has  demanded  of  the  plaintiff  the 
thing  sued  for  and  his  demand  has  been  refused.  Thus,  if 
A.  lets  his  horse  to  B.  for  an  indefinite  length  of  time,  and 
then  brings  an  action  of  trover  in  respect  of  it,  without  first 
making  a  demand  for  its  return,  and  before  B.  has  done  any  act 
which  amounts  in  law  to  a  conversion,  A.  cannot  on  sound 
principles  recover,  because,  at  the  commencement  of  the  action 
no  legal  wrong  had  been  done  him  by  B.  So,  if  A.,  having  a 
deposit  in  bank,  sues  the  bank  for  it,  without  first  demanding  its 
payment  by  presenting  his  check  in  the  usual  way,  he  ought  not, 
on  general  grounds,  to  be  allowed  to  recover,  for  the  same  rea- 
son. In  these  eases,  as  in  most  others,  the  action  succeeds  or 
fails  according  to  the  state  of  facts  existing  at  the  time  when  it 
v/as  commenced.     But  the  plea  of  a  want  of  demand  is  often  a 

1  Robinson  v.  Ring,  72  Me.  140;  s.  Mali,  65  Md.  93;  s.  c.  57  Am.  Rep. 
c.  39  Am.  Rep.  308.  See  note,  39  Am.  304;  Pennington  u.  Gittings,  2  Gill  &  J. 
Rep.  310.  (Md.)  208.     But  see  Stone  v.  Hackett, 

2  Conser  u.  Snowden,  54  Md.  175;  12  Gray  (Mass),  227;  Cushman  u. 
8.  c.  39  Am.  Rep.  368;  Wilcox  v.  Mat-  Thayer  Man.  Co.,  76  N.  Y.  365;  s.  c. 
teson,  53  Wis.  23;  s.  c.  40  Am.  Rep.  32  Am.  Rep.  315. 

754.  *  Ante,  §  2390. 

3  Baltimore     Retort     &c.     Co.     v. 
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mere  dilatory  plea  ;  and  in  some  of  the  States  the  legislatures,  to 
get  rid  of  this  plea,  have  enacted  statutes  abolishing  the  neces- 
sity of  a  demand  in  any  action  brought  for  money  or  property.^ 
It  is  obvious,  with  reference  to  the  question  we  are  considering, 
that  the  circumstances  might  often  be  such  that  it  would  be 
inequitable  to  put  the  corporation  to  the  expense  of  defending 
an  action  for  the  specific  performance  before  demand  and  refusal 
have  been  made;  for  why  should  the  corporation  be  sued  for  not 
doing  what  it  has  not  been  asked  to  do?  But  where  one  who  had 
purchased  certain  shares  at  a  sheriff's  sale  on  execution,  the  cor- 
poration having  under  its  charter  a  pre-emption  right  in  respect 
of  its  stock  or  an  option  of  purchasing  it  in  preference  to  any  one 
else,  filed  a  bill  in  equity  against  the  corporation  to  compel  a 
transfer  of  the  purchased  stock  without  first  demanding  such 
transfer,  —  this  was  held  no  reason  for  dismissing  the  bill.^ 

§  2438.  An  Illustration  of  this  Principle.  —  :\r.  owned  two 
shares  of  stock  in  a  supply  ditch  company,  each  of  which  entitled  him 
to  take  ten  inches  of  water,  upon  applying  for  water  before  May  20,  and 
paying  one  dollar  per  inch  or  securing  the  company  for  all  the  water  he 
might  use.  These  shares  he  pledjzed  to  P.  before  receiving  his  certiti- 
cate,  but  the  company  had  notice  of  and  recognized  P.'s  rights. 
Thereafter  M.  absolutely  assigned  the  shares  to  E.  Subsequently  the 
company  issued  to  P.  certificates  for  the  shares  pledged  to  him,  and  a 
judgment  having  been  recovered  against  him,  they  were  sold  by  the 
sheriff  under  an  execution  and  purchased  by  B.,  who  filed  the  certifi- 
cate of  sale  with  the  company.  On  May  10,  E.  applied  to  the  company 
for  twenty  inches  of  water  and  tendered  the  820,  without  informing  it 
of  his  claim  to  the  shares  under  the  assignment  by  M. ,  and  his  demand 
and  tender  were  refused.  About  June  1,  E.  produced  to  the  company 
an  order  from  M.  directing  it  to  transfer  to  E.  the  two  shares,  and 
about  the  same  time  P.  in  writing  directed  the  company  to  release  to  E. 
all  his  interest  in  the  stock.  Upon  presentation  of  these  orders  to  the 
company,  E.  demanded  the  transfer  of  the  stock  to  him,  but  made  no 
demand  for  water,  nor  did  he  tender  payment  or  securit}^  for  the  twenty 
inches  of  a(4ditional  water  demanded  on  May  19  ;  nor  did  he  offer  to  sur- 
render the  certificates   of  stock,  which  were  then  in  possession  of  P. 

1  R.  S.  Mo.  1889,  §  2948;    Id.  1879,  ^  Barrows  v.  National  Rubber  Co., 

§  1018.     See  Nanson  v.  Jacob,  93  Mo.      12  R.  I.  173. 


381 ;    White  Sewing  Machine   Co.   v. 
Betting,  40  Mo.  App.  417. 
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The  company  refused  to  make  the  transfer,  whereupon  E.  took  forcible 
possession  of  twenty  inches  of  water.  The  court  held,  in  an  action 
brought  by  the  company  for  the  trespass,  that  as  E.,  on  June  1,  when 
the  demand  was  made  for  the  transfer,  did  not  produce  the  certificates 
or  o-ive  any  excuse  for  the  failure  to  do  so,  nor  demand  the  water  or 
tender  payment  therefor,  E.  had  no  right  to  take  the  water.i 

§  2439.  Ratification  of  the  Unauthorized  Act  of  the  Corpo- 
ration. —  The  act  of  a  corporation  in  transferring  shares  of 
stock  without  the  authority  of  the  owner,  is  not  ratified  by  the 
fact  that  the  latter  told  another  agent  than  the  one  on  whose 
application  the  transfer  was  made,  that  he  would  not  hold  him 
responsible  for  delivering  the  certificates  to  the  agent  who 
applied  for  the  transfer. ^ 

§  2440.  Parties  to  Such  Actions.  —  It  has  been  held  that  the 
corporation  is  not  a  necessary  party  to  an  action  against  its 
officers  to  compel  them  to  transfer  stock;  ^  but  this  is  doubtful. 
In  an  action  against  a  corporation  to  compel  it  to  transfer  to  the 
plaintiff  certain  shares  of  its  stock,  which  the  plaintiff  has  ac- 
quired by  purchase  under  a  mortgage  foreclosure  sale,  t\\Q  prior 
owner  is  not  a  necessary  party  defendant.*  A  similar  ruling  was 
made  by  the  Supreme  Court  of  the  United  States  in  an  early 
case,  where  the  prior  owner,  having  sold  the  stock,  was  ready 
and  entirely  willing  to  make  the  transfer.^ 

§  2441.  No  Jury.  —  Such  an  action  is  purely^  one  of  equitable 
coo^nizance,  and  the  defendant  cannot  demand  a  trial  by  jury.' 
But,  of  course,  the  chancellor  may,  as  in  other  cases,  take  the 
verdict  of  a  jury  on  any  issue  of  fact,  but  without  being  bound 
by  it. 

1  Supply  Ditch  Co.  w.  Elliot,  10  Col.  to  change  of  venue  to  his  own  county. 
327;  s.  c.  3  Am.  St.  Rep.  586;  15  Pac.      Ibid. 

Kep.  691.  *  Tregear    v.  Etiwanda  "Water  Co. 

2  Quay  V.  Presidio  &c.  R.  Co.,   82  76  Cal.  537;  s.  c.  9  Am.  St.  Rep.  245. 
Cal.  1;  s.  c.  22  Pac.  925.  *  Mechanics   Bank  v.  Seton,  1  Pet. 

3  Gould    V.   Head   (Col.),   41  Fed.  (U.  S.)  299. 

Rep.     240.     Compare      Say  ward      v.  ^  Cushman  v.   Thayer  Manuf.    Co., 

Houghton,  82  Cal.  628;  s.  c.  23  Pac.     7  Daly  (N.  Y.),  330. 
Rep.  120.     When  shareholder  entitled 
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Article  VIII.  Mandamus  to  Compel  Tkansfees. 
Section  2445.  Whether  mandamus  will  lie  to  compel  transfers. 

§  2445.  Whether  Mandamus  will  Lie  to  Compel  Trans- 
fers.—  One  who  is  entitled  to  h;ive  shares  which  he  hus  pur- 
chased transferred  to  him  on  the  books  of  the  corporation  can 
not,  at  common  law,  have  a  mandamus  to  compel  the  transfer, 
for  the  reason  that  he  has  a  right  of  action  against  the  company 
for  damages  for  the  conversion  of  his  stock  in  case  a  transfer  is 
refused.'  Exceptions  to  this  rule  have  been  allowed  in  the 
cdse  o\'  railroad^  and  turnpike  Qom\)xu\Qii,^  o\\  the  ground  that 
such  corporations  are  created  for  the  performance  of  public 
duties.  But  this  reason  is  destitute  of  force;  since,  in  respect 
of  the  rights  of  their  members,  these  corporations  are  not  public, 
but  private.^  It  has  been  held  that  mandamus  will  lie,  where 
the  shares  have  been  sold  at  a  judicial  sale,  to  compel  the  presi- 


1  Kimball  v.  Union  Water  Co.,  44 
Cal.  173;  s.  c.  13  Am.  Kep.  157;  Tobey 
V.  Hakes,  54  Conn.  274;  s.  c.  1  Am.  St. 
Rep.  114;  Shipley  v.  Mechanics  Bank> 
10  Johns.  (N.  y.)  484;  Kortright  v. 
Buffalo  Cora.  B\uk,  20  Wend.  (N.  Y.) 
91;  s.  c.  in  error,  22  Wend.  348;  34 
Am.  Dec,  317;  Ex  parte  Firemens  Ins. 
Co.,6Hiil  (N.Y.),243;  Rex  v.  Bank  of 
England,  2  Doug.  (Eng.)  546;  Wil- 
kinson V.  Providence  Bank,  3  R.  I.  22; 
American  A-ylum  &c.  v.  Phoenix 
Bank,  4  Conn.  172;  s.  c.  10  Am.  Dec. 
112;  State  V.  Rombauer,  46  Mo.  155; 
State  V.  Peoples  &c.  Asso.,  43  N.  J.  L. 
389;  Baker  V.  Marshall,  15  Minn.  177; 
State  u.  Timken,  48  N.  J.  L.  87;  Rex 
c.  London  Assurance  Co.,  1  Dow.  & 
Ryl.  510;  s.  c.  5  Barn,  and  Aid.  899; 
Stackpole  v.  Seymour,  127  Mass.  104; 
State  V.  Guerrero,  12  Nev.  105;  Dur- 
ham V.  Monumental  &c.  Co.,  9  Or.  41. 
In  several  cases  mandamus  has  been 
denied  on  the  merits,  on  the  ground 
that  the  right  to  relief  was  not  clear. 
People  V.  Vein  Coal  Co.,  10  How.  Pr. 
(N.  Y.)  186;  State  r.  Warren  &c.  Co., 


32  N.  J.  L.439;  Townes  v.  Nichols,  73 
Me.  515;  Keg.  v.  Liverpool  &c.  R.  Co., 
21  L.  J.  (Q.  B.)  284 ;  s.  c.  16  Jur.  949 ; 
Law  Guarantee  «Sbc.,  Soc.  v.  Bank  of 
England,  24  Q.  B  Div.  406;  s.  c.  8  RaiL 
and  Corp.  L.  J.  47. 

2  State  V.  Mclver,  2  South  Car.  25; 
People  V.  Crockett,  9  Cal.  112  (no 
reason  given  except  a  discus-ion  of  the 
merits;  overruled  by  Kimball  t>.  Union 
Water  Co.,  44  Cal.  173;  s.  c.  13  Am. 
Rep.  157).  Compare  Reg.  v.  Shrop- 
shire Union  Railways,  L.  R.  8  Q.  B. 
420  (submitted  on  a  case  stated,  no 
question  made  as  to  form  of  remedy, 
but  judgment  awarding  mandamus 
reversed  in  House  of  Lords.  L.  R.  7 
H.  L.  496). 

3  Green  Mount  &c.  Turnp.  Co.  ^. 
Bulla,  45  Ind.  1. 

*  See  Stackpole  v.  Seymour,  127 
Mass.  104,  where  such  a  mandamus 
was  denied  in  case  of  a  railroad  com- 
pany,—  the  Court,  through  Gray,  C. 
J.,  saying  "no  public  interest  or  cor- 
porate right  is  in  question." 
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dent  of  the  corporation  to  transfer  them  to  the  purchaser  on  the 
books  of  the  company,  on  the  ground  that  he  has  become  the 
officer  of  the  court  pro  hac  vice.^     But  the    same    court    holds 
that,  with  this  exception,  mandamus  will  not  lie  to  compel  such 
a  transfer.2     Sometimes  the  rule  which  refuses  relief  by  man- 
damus is  admitted,  but  with  the  qualification  that  the  remedy 
may  exist  where  there  is  a  breach  of  duty  in  respect  of  incidental 
rights,   such  as  the  right  to  vote    and  be   voted  for,  to   draw 
dividends,  etc.^     Tt  has  been  held  that  the  fact  that  the  business 
of  the    corporation  is  very  profitable,  that  its  shares  of  stock 
have  no  known  market  value,   or  are  greatly  enhanced  by  the 
good-will  of  a  growing  business,  will  not  vary  the  rule,  where  the 
actual  value  is  ascertainable  in  an  action  to  recover  damages.* 
It  may  be  observed  that  the  remedy  by  an  action  for  the  con- 
version is,  in    many   cases,    clearly  inadequate,  and  the  rule  of 
these  cases  is  hence  unsound  on  principle.     A  large  shareholder 
in  a  corporation  may,  by  the   purchase    of    a  few    additional 
shares,   acquire  a  controlling  vote  therein.     This  vote  may  be 
to  him  of  many  times  more  value  than  the  value  of  the  shares 
which,  if  properly  transferred   to    him,  would   enable    him  to 
exercise  it.     But  the  officers  of  the  corporation  may  remain  in 
power  and  in  possession  of  its  assets,  repudiate  his  rights,  and 
tortiously  perpetuate  their  official  existence,  and  his  only   legal 
remedy  for  this  great  wrong  is  to  have  the  assets  of  the  cor- 
poration    mulcted,    and   other   innocent    shareholders    perhaps 
damao-ed,  to  the  extent  of  the  market  value  of  his  shares  thus 
converted.     These  considerations  have  given  rise  to  the  remedy 
in  equity  by  a  bill  in  the  nature  of  a  bill  for  specific  perform- 
ance considered  in  the  previous  article.^ 

1  Bailey  v.  Strohecker,  38  Ga.  259 ;  Memphis  Appeal  Co.  v.  Pike,  9  Helsk. 
s.  c.  95  Am.  Dec.  388.  (Tenn.)  698. 

2  Bank  v.  Harrison,  66  Ga.  696.  *  Freon  v.  Carriage  Co.,  42  Oil.  St. 

3  Freon  v.  Carriage  Co.,  42  Oh.  St.  30,  39;  s.  c.  51  Am.  Rep.  794. 

30,  39;  s.  c.  51  Am.  Kep.  794.     Compare  »  Ciishman  v.  Thayer  Man.   Co.,  76 

N.  Y.  365;  s.  c.  32  Am.  Rep.  316. 
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Article  IX.     Action  at  Law  for  Refusal  to  Register. 


Section 

2447.  Refusal  to  register  a  valid  trans- 

fer is  a  conversion. 

2448.  So  also,  a  wrongful  transfer  to 

one  vrithout  right. 

2449.  No   direct  remedy  against   the 

officers. 

2450.  Doctrine  that  trover  lies  for  the 

conversion  of  shares. 

2451.  View  that  there  is  no   sensible 

distinction  between  a  conver- 
sion of  the  certificate  and 
a  conversion  of  the  shares. 

2452.  View  that  a  conversion  of   cer- 

tificate is  a  conversion  of  the 
shares. 

2453.  The     same     view    under     the 

codes. 

2454.  There  may  be  a  conversion   of 

the  certificate  though  not  of 
the  shares. 

2455.  Trover  lies  for  the   conversion 

of  stock  certificates. 

2456.  View  that  trover  lies  only   for 

the  certificate  —  not  for  the 
shares. 


Section 

2457.  Right  of  action   of   member  of 

voluntary  association  against 
subsequent  corporation  for  re- 
fusing  certificates  of  shares. 

2458.  Not  necessary  to  show  interest 

by  formal  ascertainment. 
2453.  Plaintiff  must  have  right  of  im- 
mediate possession. 

2460.  Demand  and  I'efusal. 

2461.  Must  tender  amount    of    com- 

pany's lien. 

2462.  Doctrine    that     assumpsit    lies 

against  the  corporation. 

2463.  Special  action  on  the  case. 
24G4.  Parties. 

2465.  Not  necessary  to  plead  consid- 

eration. 

2466.  Evidence  in  such  actions:  pre- 

sumption of  title  in  the  case 
of  a  transfer  in  blank. 

2467.  Not  necessary  to  show  authority 

of  president  to  permit  trans- 
fers. 

2468.  Not  necessary  to  prove  fraud  or 

collusion:  negligence  suffi- 
cient. 


§  2447.  Refusal  to  Register  a  Valid  Transfer  is  a  Conver- 
sion. —  Where  a  transfer  of  shares  has  been  made  in  accord- 
ance with  the  charter  and  by-laws  of  the  corporation,  if  the 
officers  of  the  corporation  refuse,  on  the  application  of  the 
transferee,  to  enter  his  name  as  a  holder  of  the  shares  upon  the 
corporate  books,  this  is  deemed  a  conversion  of  his  shares  by 
the  corporation,  and  his  remedy  is  an  action  at  law  against  the 
corporation  as  for  a  conversion.^  It  was  so  held,  too,  of  a  refusal 
to  issue  a  certificate  to  the  assignee  of  one  who  had  subscribed  to 


1  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  (Mass.)90;  s.  c.  19  Am.  Dec.  306; 
Mechanics  Bmk  ».  New  York  &c.  R. 
Co.,  13  N.  Y.  599,  624;  New  York  &c. 
R.  Co.    V.    Schuyler,    34    Id.  30,   80; 


Kortright  v.  Buffalo  Commercial  Bank, 
20  Wt  nd.  (N.  Y.)  91 ;  St.  Louis  Perpet- 
ual Ins.  Co.  V.  Goodfellow,  9  Mo.  150; 
Kahn  v.  Bank  of  St.  Joseph,  70  Mo. 
262. 
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the  capital  of  a  company  and  was  entitled  to  the    rights    of   a 
stockholder,  but  to  whom  no  certificate  had  ever  been  issued. ^ 

§  2448.  So  also,  a  Wrongful  Transfer  to  One  Without 
Right.  —  So,  when  a  company,  having  notice  of  the  adverse 
claim  of  plaintiff  to  the  stock,  which  is  in  litigation,  neverthe- 
less ignores  it  and  transfers  the  shares  on  its  books  to  the 
indorsee  of  the  certificate,  it  does  so  at  its  peril,  and  can  not  avoid 
liability  to  the  plaintiff  simply  on  the  ground  that  no  preliminary 
injunction  restraining  its  action  has  been  obtained.'-*  But  where 
the  company  acts  without  notice  of  such  adverse  claim,  it  cannot 
be  held  to  such  a  liability.  Thus,  a  corporation,  which  in  good 
faith  accepts  the  surrender  of  old  stock  certificates  from  one 
holding  a  power  of  attorney  authorizing  him  to  transfer  them, 
and  issues  new  certificates  to  the  purchasers,  is  not  liable  for  the 
stock  to  the  owners  although  such  attorney  surreptitiously 
obtained  possession  of  the  stock,  and  converted  the  proceeds  to 
his  own  use.^ 

§  2449.  No  Direct  Remedy  Against  the  Officers.  — It  seems 
that  he  has  no  direct  remedy  against  the  directors  or  other 
oiScers  of  the  corporation.  He  is  not  in  privity  with  them.  It 
is  not  regarded  as  a  case  of  misfeasance,  in  which  a  stranger 
would  have  an  action  directly  against  the  person  doing  him  an 
injury,  although  such  person  may  have  claimed  to  act  as  the 
agent  or  servant  of  another  ;  but  it  is  rather  a  case  of  non-feas- 
ance^ in  which  the  duty  claimed  flows  from  the  corporation  to  the 
transferee  of  the  sh  ires,  and  not  from  its  officers  or  agents ;  the 
latter  being  responsible  only  to  the  corporation  itself. 

§  2450.  Doctrine  that  Trover  Lies  for  the  Conversion  of 
Shares. — It  has  been  well  said  that  stock  in  a  corporation  is  a 
collection  of  rights  against  a  corporation.*  Many  courts  hold 
that  shares,  considered  as  ideal  property,  and  distinguished  from 

'  Rio  Grande  Cattle  Co.  v.   Burns,  2  Hawes    v.   Gas  Consumers  Ben. 

82  Ti^x.  50;  s.  c.  17  S.  W.    Rep.  1043.  Co.,  9  N.  Y.  Supp.  490. 

Compare  Baltimore  City  Pass.  R.  Co.  ^  Coats  v.  Louisville  &  N.   R.    Co. 

V.  Sewell,   35   Md.    238;  s.   c.    6   Am.  92  Ky.  263;  s.  c.  17  S.  W.  Rep.  561. 

Rep.  402.  -^  Lowell  Transfer  of  Stock,  §  11. 
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the  certificate,  which,  as  ah-eady  seen,i  is  the  mere  evidence  or 
muniment  of  title,  may  be  the  subject  of  a  conversion  in  such  a 
sense  as  to  support  an  action  of  trover  at  common  law.^  This 
right  of  action  arises  against  an  individual  who,  by  a  wrongful 
use  of  a  share  certificate,  bearing  an  executed  assignment  and 
transfer  power,  procures  the  title  to  the  shares  to  be  vested  in  a 
person  not  entitled  thereto,^  and  against  the  corporation  itself 
when  it  totally  denies  the  plaintiff"s  rights  as  a  shareholder 
therein  and  repudiates  its  obligations  to  liim  as  such.*  For  in- 
stance, it  has  been  held  that  the  action  lies  where  the  company 
has  practically  deprived  the  plaintiff  of  his  stock  by  bidding  it 
in  at  a  pretended  sale  under  its  by-laws,  although  such  sale  is  in 
fact  illegal  and  void,  as  not  having  been  conducted  in  compli- 
ance with  the  by-laws  purporting  to  authorize  it.^ 

§  2451.  View  that  tbere  is  no  Sensible  Distinction  between 
a  Conversion  of  the  Certificate  and  a  Conversion  of  the 
Shares.  —  The  courts  which  so  hold  are  unable  to  perceive 
any  valid  reason  why  trover  should  lie  for  the  certificate, 
which  is  merely  the  paper  evidence  of  the  title  of  the  share- 
holder to  the  shares,  and  yet  should  not  lie  for  the  shares 
themselves.  Nor  are  they  able  to  perceive  any  sensible  distinc- 
tion between  an  action  for  a  certificate  of  stock  which  is 
unlawfully  retained  when  demanded,  for  which  it  has  always 
been  held  trover  will  lie,  and  an  action  for  the  shares  repre- 
Bcnted  by  the  certificate  and  without  which  the  paper  itself  has  no 
intrinsic  value.^     Thus,  the  Supreme  Court  of  Connecticut  say: 


»  Ante,  §§  1962,  2349  2  et  seq.  recognized  in  Daggett  v.    Davis,  53 

2  Ayres  v.  French,   41    Conn.  142?  Mich,  35;  s.  c.  51  Am.  Rep.  91. 

Boylan  v.   Huguet,   8  Nev.  345,  352;  ^  McAllister  v   Kuhn,  96  U.  S.  87; 

Payne  v.  Elliott,  54  Cal.  339;  s.  c.  35  Baker  v.  Wasson,  53  Tex.  150. 

Am.  Rep.  80;    Anderson  v.  Nicholas,  ♦  Bond  v.   Mt.  Hope  Iron   Co.,  99 

28  N.  Y.  600;  Maryland  Fire  Ins.  Co.  Mass.   505;    s.   c.   97     Am.    Dec.    49. 

V.  Dalrymple,  25  Md.  242;  s.  c.  89  Am.  That  trover  lies  by  the  owner  of  stock 

Dec.  779;  Jarvis  v.  Rogers,  15  Mass.  who  has  pledged  it  as  collateral  for  a 

389;    Kuhn  v.  McAllister,  1   Utah  T.  usurious  loan,  see  Cousland  v.  Davis, 

273;  s.  c.  affl'd  96  U.  S.  87;  Bond  v.  i  Bosw.  (N.  Y.)  619. 

Mt.  Hop'i  Iron  Co.,  99  Mass.  505;  s.  c.  ^  Allen   v.  American  Building   &c. 

97  Am.  Dec.  49;  Freeman  ».  Harwood,  Asso  ,  49  Minn.   544;  s.   c.   52  N.  W. 

49  Me.    195;    Connor    v.    Hillier,    11  Rep.  144,  32  Am.  St.  Rep.  574. 

Rich.  L.  CS.  C.)    193,  195.     Doctrine  «  See  post,  §  2642,  et  seq. 
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*'  If  a  certificate  of  stock  is  unlawfully  retained  when  demanded, 
what  is  presumed  to  have  been  converted?  The  certificate  has 
no  intrinsic  value  disconnected  from  the  stock  it  represents.  No 
one  would  say  that  the  paper  alone  had  been  converted  —  that 
the  conversion  of  the  paper  constitutes  the  entire  wrong.  The 
real  act  done  in  such  cases  is  precisely  the  same  as  that  done 

bere no   more,  no  less;   and  to  say  that  trover  will  lie  in  one 

case  and  not  in  the  other,  is  to  make  a  distinction  where  in  reality 
there  is  no  difference.  *  *  *  The  stock  in  both  cases  was 
converted;  and  we  think  that  in  these  days,  when  the  tendency 
of  courts  is  to  do  away  with  technicalities  not  based  upon  reason, 
a  technical  distinction  of  this  character  should  no  longer  be 
sustained."  1  So,  in  Michigan,  the  doctrine  has  been  broadly 
luid  down  upon  consideration,  that  trover  lies  for  shares  of 
corporate  stock,  and  not  merely  for  the  certificate.  In  the 
opinion  of  the  court,  so  holding,  Cooley,  C.  J.,  says:  "  We  see 
no  reason  why,  if  the  shares  are  converted  by  means  of  the 
wrongful  use  of  the  certificate,  the  owner  in  suing  may  not  count 
upon  the  conversion  of  either.  The  shares  are  the  property 
converted,  but  the  certificate  itself  is  also  property,  standing  as 
it  does  as  the  representative  of  the  shares;  and  as  its  conversion 
may  take  the  shares  from  the  owner,  it  seems  to  be  as  proper  to 
count  upon  its  conversion  as  upon  the  conversion  of  money  or 
any  chattel."  ^ 

§  2452.  View  that  a  Conversion  of  Certificate  is  a  Conver- 
sion of  the  Shares. — This  view  has  been  assented  to  by  the 
Supreme  Court  of  the  United  States  in  a  case  in  which,  in  giving 
the  opinion  of  the  court,  Waite,  C.  J.,  said  :  "  It  is  true  that  the 
certificate  of  stock  is  not  the  stock  itself;  but  it  is  documentary 
evidence  of  title  to  stock,  and  may  be  used  for  the  purposes  of 
symbolical  delivery,  as  the  stock  itself  is  incapable  of  actual 
delivery.  A  blank  indorsement  of  a  certificate  may  be  filled 
up  by  writing  an  assignment  and  power  of  attorney  over  the 
siirnature  indorsed,  and  in  this  way  an  actual  transfer  of  the  stock 
on  the  books  of  the  corporation  may  be  perfected.     A  wrongful 

1  Ayres  v.   French,  41  Coiin.    142,  2  Daggett r.  Davis,  53  Mich.  35;  s.c, 

151,  51  Am.  Rep.  91 ;  18  N.  W.  Rep.  548. 
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use   of  such  au    indorsed   certificate    for  such    a    purpose    may 
operate  as  a  conversion  of  the  stock."  ^ 

§  2453.  The  Same  View  Under  the  Codes. — Under  the 
modern  codes  of  procedure,  where  the  forms  of  action  are 
abolished  and  where  only  the  substantial  right  of  recovery  in  the 
form  prnyed  for  is  considered,  these  trivial  distinctions  do  not 
arise,  or  if  they  arise  they  are  very  suinma-rily  disposed  of. 
Thus,  while  it  is  conceded  in  California  that  at  common  law 
trover  lay  only  for  tangible  property,  yet  it  is  held  that,  under 
the  code  of  procedure  of  that  State,  the  action  has  been  devel- 
oped into  a  remedy  for  the  conversion  of  other  species  of 
property;  and  it  is  accordingly  held,  in  an  action  for  the  con- 
version of  shares  of  stock,  that  it  is  the  shares  of  stock  which 
constitute  the  property  of  the  stockholder,  and  not  the  certificate  ; 
and  that  an  action  is  maintainable  for  the  conversion  of  the  shares 
of  stock  which  the  certificate  represents  as  well  as  for  the 
conversion  of  the  certificate.^ 

§  2454.  There  may  be  a  Conversion  of  the  Certificate  though 
not  of  the  Shares.  — It  has  also  been  pointed  out  by  an  eminent 
judge  that  there  may  be  a  conversion  of  the  certificate  which  does 
not  carry  with  it  the  conversion  of  the  stock,  and  this  may  be  so 
under  either  of  the  foregoing  theories.  Thus,  a  certificate  may 
stand  in  the  name  of  the  plaintiff,  and  may  not  be  indorsed  with 
the  blank  power  of  attorney  so  as  to  be  capable  of  transfer,  and 
in  this  form  may  be  held  by  the  defendant.  The  defendant,  so 
holding  it,  cannot  make  it  available  to  procure  a  transfer  of  the 
stock  to  himself  on  the  books  of  the  corporation,  and  he  cannot 
therefore  make  it  available  to  deprive  the  plaintiff  of  his  title 
to  the  shares  ;  but  he  may  nevertheless  deprive  the  plaintiff  of 
the  paper  which  is  the  plaintiff's  muniment  of  his  title,  and 
hence  he  may  be  liable  to  the  plaintiff  for  the  conversion  of  this 

1  McAllister  v.  Kuhn,  96  U.  S.  87,  code  similar  to  that  of  California. 
89.  Kuhn  v.  McAllister,  1  Utah,  275;  s.  c- 

2  Payne  v.  Elliot,  54  Cal.  339;  s.  c.  affirmed,  96  U.  S.  87.  So  held  undei 
35  Am.  Rep.  80.  See  also  Fromm  v.  the  code  of  Nevada,  which  is  modeled 
Sierra  Nevada  Silver  Mining  Co.,  61  after  that  of  California.  Boyian  v. 
Cal.   629.     So   held  in  Utah  under  a  Huguet,  8  Nev.  345. 
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paper  and  consequently  for  whatever  damages  the  plaintiff  rauy 
sustain  thereby.  "  Conversion,"  said  Cooley,  C.  J.,  in  the  rea- 
soning by  which  he  reached  this  conclusion,"  does  not  necessarily 
im[)ly  a  complete  and  absolute  deprivation  of  property  ;  there 
may  be  a  deprivation  which  is  only  partial  and  temporary  and 
where  the  property  of  the  plaintiff  remains  in  or  is  restored  to 
him.^  An  illustration  is  where  one  hires  a  horse  for  one  use 
and  puts  it  to  another,  subsequently  returning  it  to  the  owner. ^ 
The  difference  between  such  a  case  and  one  in  which  the  prop- 
erty is  wholly  made  away  with  is  one  affecting  the  damages  only  ; 
the  damages  go  to  the  whole  value  of  the  property  in  one  case, 
and  are  commonly  less  in  the  other.^  There  may,  therefore, 
have  been  a  technical  conversion  in  this  case,  though  no  use  was 
made  of  the  certificate."  * 

§  2455.  Trover  Lies  for  the  Conversion  of  Stock  Certifi- 
cates.—  Whatever  doubts  may  exist  as  to  whether  an  action  in 
the  nature  of  trover  will  lie  for  the  conversion  of  shares  of  stock, 
considered  as  ideal  property,  there  is  no  doubt  that  the  paper 
certificate  of  the  shares  is  a  valuable  muniment  of  title,  and  hence 
is  tangible  property  for  which  trover  will  lie,  even  under  the 
early  theory  of  an  action  of  trover  which  rested  on  the  fiction 
of  a  loss  and  a  finding.^ 

1  Citing  Liptrotv.  Holmes,  1  Kelly,  600;  Atkins  v.  Gamble,  42  Cal.  86,  98; 
381,  391 ;  Fisher  V.  Kyle,  27  Mich.  s.  c.  10  Am.  Rep.  2  82;  Morton  «.  Pres- 
454;  Hall  w.  Corcoran,  107  Mass.  251;  ton,  18  Mich.  60,  72;  s,  c.  100  Am. 
s.  c.  9  Am.  Rep.  30.  Dec.    146.     It    was     pointed    out    by 

2  Citing  Homer  v.  Thwing,  3  Pick.  McIC^ee,  J.,  in  Payne  v.  Elliott,  54  Cal. 
(Mass.)  492;  Rotch  v.  Hawes,  12  339,  s.  c.  35  Am.  Rep.  80,  that  trover 
Pick.  (Mass.)  136;  s.  c.  22  Am.  Dec.  lies  for  bank  notes,  sealed  in  a  letter. 
414;  Crocker  v.  Gullifer,  44  Me.  491;  Moody  v.  Keener,  7  Port.  (Ala.)  218. 
s.  c.  69  Am.  Dec.  118;  Horsley  v.  For  negotiable  instruments.  Com- 
Branch,  1  Humph.  (Tenn.)  199.  paret  v.  Burr,  5  Blackf.    (Ind.)    419. 

3  Citing  Wheelock  v.  Wheelwright,  For  a  judgment.  Hudspeth  v.  Wilson, 
5  Mass.  104;  Long  v.  Lamkin,  9  Cush.  2  Dev.  (N.  C.)  372;  s.  c.  21  Am.  Dec. 
(Ma-s.)  361;  Reynolds  v.  Shuller,  5  344.  For  a  promissory  noie  which  has 
Cow.  (N.  Y.)  323;  Cook  v.  Loomis,  been  paid.  Pierce  u.  Gilson,  9  Vt.  216. 
26  Conn.  483;  Brady  v.  Whitney,  24  For  copies  of  a  creditor's  accowwi.  Ful- 
Mich.  154,  156.  lam  v.  Cummings,  16  Vt.  697.     For  a 

^  Daggett  w.   Davis,  53  Mich.    35;  zonf  o/ea;ect£(to?j  issued  on  a  judgment. 

s.  c.  51  Am.  Rep.  91;  18  N.  W.   Rep.  Keeler  v.  Fassett,  21  Vt.  539;  s.  c.  52 

648,  550.  Am.  Dec.  71.     It  seems  that  book  ac- 

*  Anderson  v.  Nicholas,  28  N.  Y.  counts  cannot  be  the  subject  of  a  con- 
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§  2456.  View  that  Trover  Lies  only  for  the  Certificate  — 
not  for  the  Shares.  — The  Supreme  Court  of  Pennsylvania,  on 
the  other  hand,  do  not  regard  the  distinction  as  unsubstantial  or 
technical,  and  they  accordingly  deny  that  trover  will  lie  to 
recover  damages  for  the  conversion  of  shares  of  corporate  stock. 
The  court,  speaking  through  Mr.  Justice  Sharswood,  charac- 
terize a  share  of  stock  as  "  an  incorporeal  intangible  thing." 
"  It  is,"  said  he,  ♦'  a  right  to  a  certain  proportion  of  the  capital 
stock  of  a  corporation  —  never  realized  except  upon  the  dissolu- 
tion and  winding  up  of  the  corporation  —  with  the  right  to 
receive  in  the  meantime  such  profits  as  may  be  made  and 
declared  in  the  shape  of  dividends.  Trover  can  no  more  be 
maintained  for  a  share  of  the  capital  stock  of  a  corporation  than 
it  can  for  the  interest  of  a  partner  in  a  commercial  fii^m.  The 
two  cases  are  precisely  analogous.  But  the  document  or  writing 
which  is  the  evidence  of  ownership  is  a  tangible  and  corporeal 
thing — the  subject  not  only  of  property  but  possession  —  the 
right  to  which  is  essential  in  trover.  Thus,  a  bond  or  promissory 
note  may  be  the  subject  of  an  action,  but  not  the  debt  of  which 
it  is  the  evidence."'  ^  It  follows,  under  this  theory,  that  a 
declaration  containing  a  count  for  the  conversion  of  seventy 
shares  of  the  value  of  $100  each,  will  be  bad  on  demurrer; 
thouo-h  if  it  also  contains  a  count  for  the  conversion  of  bonds 
sufficiently  described  that  count  will  be  good  ;2  and  so  no  doubt 
would  a  count  for  the  conversion  of  so  many  stock  certificates, 
of  such  or  such  a  value. 

§  2457.  Right  of  Action  of  Member  of  Voluntary  Associa- 
tion against  Subsequent  Corporation  for  Refusing  Certificates' 
of  Shares.  —  Where  a  voluntary  asisociation  is  incorporated,  on 
such  terms  that  the  associates  become  entitled  to  a  proportion- 
version.  Kreher  v.  Mason,  33  Mo.  App.  has  been  pledged  to  the  decedent  and 
297.  In  Louisiana  a  corporation  is  sold  by  a  special  administrator,  see 
liable  for  the  damages  caused  by  the  Von  Schmedt  v.  Bourn,  50  Cal.  616. 
wrongful  cancelling  of  a  certificate  of  ^  Neiler  v.   Kelley,   69  Pa.    St.  403, 

its  stock  by  its  president  and  secre-  407;  citing  and  following  Sewall  r. 
tary.  Factors  &c.  Ins.  Co.  v.  Mar-ine  Lancaster  Bank,  17  Serg.  &  R.  (Pa.) 
Dry   Dock    &c.   Co.   31    La.  An.   149.      285. 

That  trover  will  not  lie  against  the  2  Neiler  v.   Kelley,  69  Pa.  St.  403, 

estate  of  a  decedent  for  stock  which      407. 
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ate  share  of  the  stock  of  the  corporation,  if  the  corporation 
refuses  to  issue  to  an  associate  Ins  proportion,  he  may  main- 
tain an  action  at  law  therefor  by  analogy  to  the  right  of  action 
which  exists  in  behalf  of  an  assignee  of  shares  against  a  corpora- 
tion which  refuses  to  transfer  the  shares  to  him  on  its  books. ^ 

§  2458.  Not  Necessary  to  Show  Interest  by  Formal  Ascer- 
tainment.—  In  such  an  action,  where  the  holders  of  shares  in  a 
voluntary  association  which  had  become  incorporated,  sued  the 
corporation  for  rejfusing  to  admit  them  to  their  rights  as  share- 
holders, it  was  held  not  necessary  for  the  plaintiff  t©  allege  and 
prove  that  he  or  his  assignor  was  the  actual  holder  of  the  stock 
according  to  the  books  of  the  company,  that  is,  the  voluntary 
association,  or  that  he  or  his  assignor  had  such  an  interest  by 
ascertainment  made  at  the  time  of  the  acceptance  of  the  act  of 
incorporation  as  that  in  respect  of  which  he  sues,  —  the  reason 
being  that  such  an  ascertainment  of  interest  is  not  a  condition 
precedent  to  the  organization  of  the  company.^ 

§  2459.  Plaintiff  must  have  Right  of  Immediate  Posses- 
sion. —  In  order  to  sustain  an  action  of  conversion,  the  plaintiff 
must  have  the  right  to  immediate  possession  of  the  thing  for 
which  he  brings  his  action.  "  He  must  undoubtedly  have  the 
immediate  right  to  the  thing  itself,  or  else  he  would  not  have 
the  right  to  recover  its  value  ^?^  prcesenii,  any  more  than  a  man 
would  have  the  right  to  recover  on  a  note  which  is  not  yet  due. 
If  he  has  not  this  right,  the  conversion  of  the  thing  has  not  yet 
done  the  plaintiff  any  harm."  ^ 

§  2460.  Demand  and  Refusal.  —  This  right  to  immediate 
possession  must  exist  until  there  has  been  a  demand  and  refusal; 
for  until  then  the  holding  of  the  certificate  by  the  defendant 
may  have  been  in  subordination  to  the  rights  of  the  plaintiff, — 
as  where  the  defendant  holds  as  the  plaintiff's  agent.  In  such 
cases  unless  a  demand  and  refusal  precede  the  commencement  of 

1  Baltimore   City  Pass.    K.    Co.  v.  2  Baltimore  City  Pass.    R.    Co.    v. 

Sewell,  35  Md.  238;  s.  c.  6   Am.  Rep.  Sewell,  35  Md.  236;   s.  c.  6   Am.  Rep. 

402;  Compare  Rio  Grande  Cattle  Co.  402,408. 

».  Burns,  82  Tex.  50;  s.  c.  17   S.   W.  3  Ayres  v.    French,  41  Conn.    142, 

Rep.  1043.  150. 
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the  action,  it  ought  not  to  be  sustained,  in  the  absence  of  statutes 
otherwise  providing  ;  for  the  defendant  has  done  no  wrong  to  the 
plaintiff  at  the  time  of  the  commencement  of  the  action.^  But 
clearly  he  may,  in  any  view,  exonerate  himself  by  bringing  the 
certificates  into  court  and  tendering  them  immediately  after  action 
commenced.  It  has  been  held  that  a  demand  for  a  certificate  ot 
shares  of  corporate  stock  and  a  refusal  to  deliver  it  may  not 
of  themselves  constitute  a  conversion  but  they  may  be  evidence 
of  the  conversion  to  go  to  the  jury.^  It  has  also  been  said  that  a 
demand,  by  the  assignee  of  shares,  upon  the  corporation  for  a 
transfer  of  the  shares,  is  not  equivalent  to  a  demand  of  access  to 
the  books  of  the  corporation  for  the  purpose  of  making  such 
transfer,  and  does  not  tend  to  prove  a  conversion  of  the  shares;^ 
but  this  seems  too  great  a  refinement. 

§  2461.   Must  Tender  Amount  of  Company's  Lien.  —  If  the 

company  has  a  lien  on  the  stock,  that  of  course  must  be  satisfied 
before  the  stockholder  can  insist  upon  a  transfer  ;  *  and  if  the 
company  claim  more  than  is  really  due  at  the  time  the  transfer 
is  demanded  the  stockholder  must  tender  what  he  admits  to 
be  due,  to  put  the  company  in  the  wrong  for  refusing  to 
transfer.''' 

§  2462.  Doctrine  that  Assumpsit  Lies  agrainst  the  Corpora- 
tion. —  There  is  a  class  of  cases  which  hold  that  where  the  cor- 
poration refuses  to  register  upon  its  books  a  transfer  of  its 
shares,  upon  the  demand  of  the  transferee,  and  to  issue  to  him  a 
new  certificate  therefor  where  such  new  certificate  is  required  by 
its  charter  or  by-laws,  he  has  an  action  of  assumpsit  against  the 

1  Ante,  §  2437.  295;  Huxley  v.  Hartzell,  44  Mo.  370; 

2  Daggett  V.  Davis,  53  Mich.  35;  Lauder  v.  Bechtel,  55  Wis.  593;  s.  c.  13 
s.  c.  61  Ara.Rep.  91;  18N.  W.  Rep.548,  N.  W.  Rep.  483;  Mechauics  Ban' iii<i 
550.  See  Thompson  u.  Rose,  16  Coun.  Association  u.  Mariposa  Co.,  3  Robt. 
71;   s.   c.   41   Am.  Dec.   121;    Dent  v.  (N.  Y.)  395. 

Chiles,  5  Stew.  &  P.  (Ala.)  383;  s.  c.  26  3  purchase  v.  New  York  Exchange 

Am.    Dec.    350;    Houston    v.    Dyche,  Bank,  3  Robt.  (N.  Y.)  164,per  Robert- 

Meigs  (Tenn.),  76;  s.  c.  33  Am.  Dec.  son,  C.  J. 

130;  Sturges   v.    Keith,    57    111.    451;  *  Ante,  ^2332. 

Hawkins  r.  Hoffman,  6  Hill  (N.Y.), 586;  ^  pjerson  v.  Bank  of  Washington, 

s.  c.  41  Am.  Dec.  767;  Davis  t;.Buffum>  3  Cranch  C.  C.  (U.  S.)  363. 

51  Me.  160;  Farrar  v.  Rollins,  37  Vt. 
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corporation  for  the  breach  of  the  implied  agreement  that  upon 
such  a  transfer  it  will  discharge  such  duty  to  the  transferee  upon 
his  request.^  The  doctrine  of  implied  assumpsit,  like  other  legal 
fictions,  has  no  sound  place  in  an  enlightened  system  of  jurispru- 
dence. A  rule  of  law  which  implies  the  existence  of  a  contract 
where  none  has  been  made  is  not  only  nonsense  in  itself,  but  is 
entirely  unnecessary  to  the  doing  of  justice. 

§  2463.  Special  Action  on  the  Case. —  It  seems  that  for 
the  breach  of  this  duty  by  a  corporation  actions  of  assumpsit 
and  case  have  been  indifferently  maintained  ;  and  there  are  cir- 
cumstances where,  according  to  the  viewsof  the  judges,  the  latter 
is  the  proper  form  of  action  at  common  law.^  One  court  has 
reasoned  that,  although  a  shareholder  who  has  transferred  his 
shares  in  pledge,  has  not,  after  making  such  transfer,  such  legal 
title  as  will  enable  him  to  maintain  trover  against  the  pledgee 
for  an  unauthorized  sale,  he  may  maintain  a  special  action  on 
the  case  ;  and  a  count  in  case  may  be  added  to  the  complaint  in 
trover  by  amendment. 2  But  this  is  on  the  conception  that  the 
legal  title  passes  to  the  pledgee,  which,  as  elsewhere  seen,*  is 
not  the  usual  view.  But  these  distinctions  become  immaterial, 
in  those  jurisdictions  where  all  the  common  law  forms  of  action 
are  abolished  by  the  modern  codes  of  procedure. 

§  2464.  Parties. —  Where  the  corporation  negligently  cancels 
the  certificates  of  a  shareholder  and  issues  new  certificates  to 
another  person,  the  true  owner  may  pursue  the  corporation  with- 
out making  such  other  person  a  party  to  the  suit,^  or  may  proceed 

1  Kortright  v.  Commercial  Bank,  Ins.  Co.  v.  Osgood,  93  111.  G9;  Telford 
20  Wend.  (N.  Y.)  91;  s.c.  in  error,  22  &c.  Turnp.  Co.  v.  Gerhab,  21  Am.  & 
Wend.  (N.  Y.)  348;  s.  c,  34  Am.  Dec.  Eng.  Corp.  Cas.  471 ;  s.  c.  13  AM.  Kep. 
317;  Sargent  v.  Franklin  Ins.  Co.,  8  90;  3  Rail.  &  Corp.  L.  J.  439;  Morgan 
rick.  (Mass.)  90.98;  s.  c.  19  Am.  Dec.  v.  Bank  of  North  America,  8  Serg.  & 
306.  Contra,  Telford  &c.  R.  Co.  v.  R.  (Pa.)  73,  87:  s.  c.  11  Am.  Dec. 
Gerhab,  21  Am.  &  Eng.  Corp.  Cas.  471 ;  575. 

s.  c.  13  Atl.  Rep.  90;  3  Rail.  &  Corp.  ^  Nabring  v.  Mobile  Bank,  68  Ala. 

L.  J.  439.  204. 

2  Mechanics' Bank  v.  New  York  &c.  *  Post,  §  2619. 

R.  Co.,  13  N.  Y.  599,  G24;  Nelson,  J.  &  St.  Romes  v.  Levee  Steam  Cotton 

Kortright    v.   Commercial    Bank,    20  Press    Co.,   127  U.    S=  614;  Baker  v. 

Wend.    (N.  Y.)    91;  Protection    Life  Wasson,  53  Tex.  150. 
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atrainst  both.^  In  Louisiana  a  stockholder  may  sue  the  corpora- 
tion alone  for  the  value  of  his  stock,  illegally  transferred;  or  he 
may  contest  the  title  of  the  transferee  contradictorily  with  both.'-* 

§  2465.  Not  Necessary  to  Plead  Consideration.  —  Where 
the  declaration  in  such  an  action  avers  an  assignment  under  seal 
or  a  delivery  of  the  certificates  of  stock,  the  court  will,  on  a 
motion  in  arrest  of  judgment,  presume  that  the  assignment  was 
made  for  a  bona  fide  consideration,  and  that  the  jury  so  found. 
The  court  seem  to  have  been  of  opinion  that  the  declaration 
would  not  have  been  bad  on  demurrer  because  it  did  not  aver 
that  the  assignment  was  for  a  valuable  consideration.^ 

§  2466.  Evidence  in  Such  Actions:  Presumption  of  Title 

in  the  Case  of  a  Transfer  in  Blank. —  A  purchaser  from  one, 
other  than  the  original  stockholder,  who  receives  a  certificate  of 
stock  with  the  usual  assignment  and  power  of  attorney  thereon, 
executed  in  blank  by  said  stockholder,  in  an  action  against  the 
corporation  for  refusal  to  transfer  the  stock  on  its  books,  is  not 
bound  to  show  aflarmatively  the  title  of  his  immediate  transferor. 
The  presumption  is  that  the  stock  was  transferred  and  certificate 
delivered  in  the  course  of  business ,  in  the  absence  of  evidence  to 
the  contrary.^ 

§  2467.  Not  Necessary  to  Show  Authority  of  President  to 
Permit  Transfers. —  A  corporation  has  been  held  thus  liable  for 
a  wrongful  refusal  by  its  president  to  permit  a  transfer  of  stock 
to  be  made  to  one  entitled  to  have  it  made,  without  proof  of  a 
valid  delegation  of  authority  to  the  president,  where  he  has 
been  in  the  habit  of  permitting  transfers,  or  where  the  corpora- 
tion has  ratified  his  acts.  In  so  holding,  Chancellor  Walworth 
said:  "An  individual  who  is  bound  to  make  a  formal  demand, 
is  not  obliged  to  hunt  up  the  directors  of  a  corporation  for  the 
purpose  of  having  some  one  appointed  who  is  authorized  to  com- 
ply with  his  legal  demand.     It  is  sufficient  for  him  to  apply  at  the 

1  Baker  «.  "Wasson,  53  Tex.  150.  35   Md.   238;  s.   c,   6   Am.  Rep.    402, 

2  Woodhouse  v.  Cret-ceut  Mut.  lus.      408. 

Co.,  35  La.  All.  238.  *  Holbrook  v.  New  Jersey  Zinc  Co., 

»  Baltimore  City  R.  Co.  v.  Sewell,      57  N,  Y.  61 G. 
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bank  cluriiig  the  usual  hours  of  business,  and  make  his  demand 
upon  the  officers  and  clerks,  who  may  be  in  attendance  there; 
and  in  case  they  are  not  authorized  to  transact  that  particuhir 
business,  they  must  either  refer  him  to  the  proper  officer  in  the 
bank,  or  procure  the  attendance  of  such  officer,  or  of  the  board 
of  directors,  if  necessary,  without  unreasonable  dehiy.  The 
transferring  the  shares  of  the  capital  stock  on  the  books  of  a 
bank,  is  a  matter  of  ordinary  occurrence;  and  in  the  absence  of 
any  proof  to  the  contrary,  it  may  be  fairly  presumed  that  the 
principal  officer  or  clerk  in  attendance  at  the  bank,  during  the 
usual  hours  of  business,  is  authorized  to  permit  such  transfer, 
when  proper.  *  *  *  The  charter  of  the  bank  in  the  present 
case,  havino-  authorized  the  owners  of  stock  to  sell  and  transfer 
it  on  the  books  of  the  corporation,  it  is  the  duty  of  the  directors 
to  see  that  some  proper  officer  of  the  institution,  usually  in  at- 
tendance at  the  bank,  is  duly  authorized  to  allow  such  transfer 
when  proper,  to  be  made  ;  and  it  is  no  excuse  to  say  that  they 
have  neglected  that  duty,  or,  that  when  a  demand  was  made  at 
the  bank,  the  persons  in  attendance  there  neglected  to  inform 
the  person  making  the  demand,  who  was  the  officer  or  clerk  to 
whom  that  particular  duty  had  been  assigned."  ^ 

§  3468.  Not  Necessary  to  Prove  Fraud  or  Collusion  :  Neg- 
ligence Sufficient. —  Where  the  plaintiff  is  suing  for  damages 
for  the  wrongful  act  of  the  corporation  in  permitting  his  shares 
to  be  transferred  to  some  one  else,  it  is  not  necessary,  in  order  to 
charge  the  corporation,  that  its  officers  should  have  been  guilty 
of  fraud  or  collusion,  but  it  is  sufficient  that  they  have  failed  to 
exercise  reasonable  care? 

1  Commercial  Bank  u.  Kortright,  22  Spencer,  100  Mass.  382;  s.  c.  97  Am. 
Wend.  (N.  Y.)  348,  351;  s.  c.  34  Am.  Dec.  107;  Fisher  v.  Br.-xm,  104  Mass. 
DQc^2,n.  259;  s.  c.  6  Am.  Rep.  235;  Duncan  v. 

2  Loring  v.  Salisbury  Mills,  125  Jaudon,  15  Wall.  (U.  S.)  165.  See  also 
Ma&s.  138;  Lowry  v.  Bank,  Taney  (U.  Hodges  u.  Planters'  Bank,  7  Gill.  &  J. 
S.),  310;  Bayard  v.  Farmers'  &c.  (Md.)  306,  310;  Albert  v.  Savings  Bank, 
Bank,  52  Pa.  St.  232;  Atkinson  v.  At-  1  Md.  Ch.  407. 

kinson,  8  Allen  (Mass.),  15;  Shaw  tJ. 
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Article  X.  Measure  of   Damages  for  Refusing  to  Transfer. 


Section 

2471.  Measure    of     damages:     value, 

dividends,  interLSt. 

2472.  Price  of  such  shares  in  the  mar- 

ket. 
Highest  market  value   between 

time  -when   delivery  was  due 

and  date  of  trial. 
Amount  sold  for  in  excess  of  par 

value. 
Lost  dividends. 
For  the   conversion  of  a  stock 

certificate. 
Continued:  actual  damages,  and 

not  value  of  shares  recovera- 
ble. 


2473. 


2474. 

2476. 
2476. 

2477. 


Section 

2478.  For  vrrongful  sale  of  shares  by 

pledgee. 

2479.  Measure  of  damages    for    con- 

version of  stock  by  broker. 

2480.  In  case  of  failure  of  broker  to 

deliver. 

2481.  Where  the  broker    neglects    to 

close   a  "  straddle  "   for    his 
principal. 

2482.  Corporation  not  liable  for  sub- 

sequent depreciation. 

2483.  Nominal    damages    only    for    a 

technical  conversion. 


§  2471.  Measure  of  Damages  :  Value,  Dividends,  Interest.  — • 

The  measure  of  damages  in  such  actions,  is  (1)  the  value  of  the 
shares  at  the  time  of  the  refusal  of  the  officers  of  the  company 
to  reo-ister  the  transfer  ;^  (2)  the  cZfyzcZejitZs  accrued  thereon  at 
that  time;  (3)  with  interest  to  the  date  of  trial,^  or  in  some 
States  (and  this  is  the  better  rule),  to  the  date  of  judgment.^ 
The  general  rule  as  to  the  measure  of  damages  in  an  action  of 
trover  is  the  value  of  the  goods  at  the  time  of  the  conversion,  to 
which  may  be  added  interest  up  to  the  time  of  the  trial,  unless 
there  were  some  special  circumstances  of  outrage  in  the  case, 
when  the  jury  are  at  liberty  to  give  more;*  and  this  may  be  laid 
down  as  the  general  rule  where  the  subject  of  the  conversion  is 
shares  of  stock  in  a  corporation.  Where  the  company  wrong- 
fully transfers  the  plaintiff's   shares  on  its  books  to  some  one 


1  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  (Mass.)  100;  s.  c.  19  Am.  Dec. 
306;  St.  Louis  Perpetual  Ins.  Qo.v. 
Goodfellovr,  9  Mo.  150, 155;  Baltimore 
City  Pass.  R.  Co.  v.  Sewell,  35  Md.  238 ; 
8.  c.  6  Am.  Rep.  402;  Hussey  v.  M.  & 
M.  Bank,  10 Pick.  (Mass.)  415;  Parsons 
V.  Martin,  11  Gray  (Mass.),  Ill,  116. 

3  Bajtimore  City  Pass.  R.  Co.  v.  Se- 
well, 35  Md.  238;   s.  c.  6  Am.  Rep.  402. 


3  Hussey  v.  M.  &  M.  Bank,  10  Pick. 
(Mass.)  415. 

*  Neiler  v.  KeUey,  69  Pa.  St.  403, 
408;  Jacoby  t?.  Laussatt,  6  Serg.  &  R. 
(Pa.)  300;  Dennis  «.  Barber,  Id.  420; 
Berry  v.  Vantries,  12  Id.  89;  Taylor  v. 
Morgan,  3  Watts  (Pa.),  333;  Harger 
V.  McMains,  4  Watts  (Pa.),  418;  Weld 
V.  Oliver,  21  Pick.  (Mass.)  559;  Pierce 
V.  Benjamin,  14  Pick.  (Mass.)  361. 
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else,  the  conversion  takes  place  at  the  date  of  the  transfer  and 
the  measure  of  damages  is  the  value  of  the  stock  at  that  time.^ 

S  2472.  Price  of  Such  Shares  in  the  Market. — Where  the 
plaintiff  had  sold  his  shares  and  was  unable  to  deliver  them  be- 
cause of  the  company's  refusal  to  make  the  transfer  on  its  books, 
and,  in  order  to  make  his  contracts  good,  he  was  obliged  to  buy 
other  shares, — it  was  held,  by  the  English  Court  of  Appeal,  that 
the  price  which  he  was  compelled  to  pay  for  such  shares  to  fill 
his  orders  was  the  proper  measure  of  damages,  in  an  action 
against  the  company  for  refusing  to  transfer. ^ 

§  2473.  Highest  Market  Value  between  Time  when  Deliv- 
ery was  Due  and  Date  of  Trial.  — But  this  rule  has  been  mod- 
ified to  this  extent,  that  wherever  there  is  a  duty  or  obligation 
devolved  upon  the  defendant  to  deliver  corporate  stocks  or  other 
securities  at  a  particular  time,  and  this  duty  or  obligation  has 
not  been  fulfilled,  then  the  plaintiff  is  entitled  to  recover  the 
highest  price  in  the  market  between  that  time  and  the  time  of 
the  trial. ^     "  The  grounds  of  this  exception,"  said  Sharswood, 
J.,  "are  that  such  securities  are  limited  in  quantity  —  are  not 
always  to  be  obtained  at  any  price,  and  are  of  a  very  fluctuating 
value.*     *     *     *     We  agree  that  in  trover,  where  there  has  been 
actual  conversion  by  a  wrongful  sale  of  the  pledge,  there  is  no 
necessity  for  a  tender  of  the  debt,  but  its  amount  may  be  recouped 
by  the  jury  from  the  damages  —  the  value  at  the  time  of  conver- 
sion—  but  where  the  plaintiff  seeks  to  fasten  a  responsibility  for 
more  than  the  usual  measure  of  damages,  he  must  also  fasten 
upon  the  defendant  the  duty  or  obligation  to  deliver  specifically 
the  stocks  or  securities,  at  some  particular  time,  and  their  refusal 
to  fulfill  that  duty.     Non  constat  that  upon  a  demand  and  tender 
the  defendants  would  not  have  been  able  to  deliver  to  the  plaintiff 
similar  stocks  and  securities,  as,  according  to  Gilpin  v.  Howell,^ 
they  might  well  do."  ^ 

1  Mobile  &c.  R.  Co.  v.  Humphries  Reese,  26  Pa.  St.  143;  Reitenbaugh  v. 
(Miss.),  7  South.  Rep.  522.  Ludwick,  31  Pa.  St.  131. 

2  Tomkinsoa  r.Balkis  Consolidated  *  Neiler  v.  Kelley,  69  Pa.    St.  403, 
Co.  (1891),  2  Q.  B.  614.  408. 

3  Neiler  v.  Kelley,  69  Pa.    St.  403.  s  5  pa.  St.  41. 

408.    See  also  Bank  of  Montgomery  v'  6  Neiler  v.  Kelley,  supra, 
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§  2474.  Amount  Sold  for,  in  Excess  of  Par  Value.  — Where 
a  shareholder  sued  a  corporation  for  a  conversion  of  his  shares, 
and  it  appeared  that  the  corporation  had  made  a  call  for  the 
entire  amount  due  in  respect  of  the  plaintiff's  subscription' for 
the  shares,  and  that,  the  plaintiff  not  having  responded  to  the 
call,  the  corporation  had  proceeded  in  a  manner  not  authorized 
by  the  governing  statute,  to  forfeit  the  shares,  and  to  this  end 
they  had  been  sold,  after  being  advertised  for  five  consecutive 
weeks  in  a  weekly  newspaper  of  large  circtilation  and  had  brought 
$200  in  excess  of  their  aggregate  par  value, — it  was  held  that  the 
trial  court  did  not  err  in  entering  a  judgment  in  favor  of  the 
plaintiff  for  $200.  The  court  said:  *'  In  this  case,  these  shares 
were  encumbered  by  an  assessment  equal  to  their  par  value ;  that 
is,  the  purchase  price  of  those  shares  for  which  the  plaintiff  was 
indebted  to  the  defendant  corporation.  That  sum  must,  in  any 
event,  be  paid  to  the  defendant  if  the  shares  would  bring  it  upon 
the  market.  The  findings  show  that  they  did  bring  that  sum 
and  $200  more,  and  that,  of  the  proceeds  of  the  sale,  $10,000 
were  applied  in  satisfaction  of  plaintiff's  debt  to  the  defendant 
corporation.  What  effect  these  proceedings  had  upon  the  plaint- 
iff's right  to  the  stock  in  question,  we  can  not  now  consider, 
because  the  question  is  not  involved  here.  All  that  we  now  decide 
is  that,  under  these  findings,  the  sale  of  the  plaintiff's  stock  was 
irregular  and  unauthorized,  and  that  the  court  below  did  not  err 
as  to  the  measure  of  damages  under  the  peculiar  facts  of  this 
case."  ^ 

§  2475.  Lost  Dividends. — It  has  been  reasoned  that  divi- 
dends on  stock  correspond  to  the  hire  of  property.  The 
purchaser  of  railroad  stock  from  an  administrator,  at  an  un- 
authorized private  sale,  is  liable  in  equity  to  the  distributees  of 
the  estate  to  which  the  stock  belonged,  for  all  damages  resulting 
directly  from  the  conversion,  including,  besides  the  value  of  the 
shares,  the  consequent  loss  of  dividends  with  interest  thereon. 
The  dividends  to  be  treated  as  lost  are  all  those  innocently  paid 
by  the  corporation,  after  the  illegal  purchase  and  up  to  the  time 
of  the  decree,  whether  paid  to  the  purchaser  himself,  or  to  those 

1  Budd  V.  Multonoma  St.  R.  Co.,  15  s.  c.  on  former  appeal,  12  Ore.  271;  53 
Ore.  413-  s.  c.  3  Am.  St.  Rep.  169,175;      Am.  Rep.  355. 
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bokling  under  him,  immediately  or  remotely,  by  regular 
transfer.^ 

§  2476.  For  the  Conversion  of  a  Stock  Certificate.  —  We 

elsewhere  notice  a  distinction  taken  by  some  conrts  between  the 
conversion  of  a  share  certificate  and  a  conversion  of  the  shares 
themselves, — holding  that  the  former  may  be  the  subject  of  a 
conversion  and  hence  of  an  action  of  trover,  while  the  latter 
can  not. 2  The  doubtful  nature  of  this  distinction  will  appear 
in  view  of  the  holdings  to  the  effect  that  the  measure  of 
damages  is  the  same  in  both  cases.  As  the  certificate  is  the 
shareholder's  evidence  of  his  title,  a  conversion  of  it  gen- 
erally operates  to  deprive  him  of  his  title;  and  hence,  in  an 
action  of  trover  against  one  who  has  converted  it,  the  meas- 
ure of  damages  is  the  same  as  in  an  action  of  trover  for 
the  conversion  of  title  deeds:  and  this  according  to  Enjrlish 
authority  is  the  full  value  of  the  property  of  which  the 
paper  is  the  plaintiff's  muniment  of  title. ^  Reasoning  from 
these  analogies,  it  h:is  been  held  that  in  trover  for  the  conver- 
sion of  a  certificate  of  corporate  stock,  the  plaintiff  is  entitled 
to  recover  the  market  value  of  the  stock,  as  shown  by  evidence, 
at  the  time  of  the  conversion.*  In  short,  where  the  possession 
of  the  certificate  is  necessary  to  the  possession  and  enjoyment  of 
the  shares,  the  measure  of  damages  is  not  the  value  of  the  paper 
on  which  the  certificate  is  printed,  nor  anything  else  than  the 
value  of  the  shares  of  which  the  paper  is  the  muniment  of  title, 
and  for  the  possession  and  enjoyment  of  which  property  the 
paper  is  necessary.^ 

§  2477.  Continued:  Actual  Damages,  and  not  Value  of 
Shares,  Recoverable.  — Where  the  case  is  one  of  the  conversion 
of   the   certificate  merely,  and  not  of   the   conversion  of    the 

1  Nutting  V.   Thomasson,   57     Ga,  value  of  the  estate  to  which  they  be- 

418.  long,    by    way    of    damages,   which, 

*  Ante,  §  2451,  et  seq.;  post,  §  2642,  however,  are  generally  reduced  to  40 

et  seq.  shillings  on  the  deed  being  given  up." 

3  Parry  v.  Frame,  2  Bos.  &  Pul.  Mayne  Dam.  (Woods  Am.  ed.),  p.  497. 
451.     See  also  Clowes  v.  Hawley,  12  *  Connor  v.  Hill,  11  Rich.  L.(S.  C.) 

Johns.  (N.  Y.)  484.   Thus,  it  is  said  in  193,  195. 

a  work  of  reputation:  "In  trover  for  ^  Morton  v.  Preston,  18  Mich.  60; 

title  deeds,   the  jury    give    the    full  s.  c.  100  Am.  Dec.  146. 
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shares  represented  thereby,  as  where  the  shares  continue  to 
stand  in  the  name  of  the  plaintiff,  and  the  defendant  continues 
wrongfully  to  hold  possession  of  the  scrip  certificate,  though 
unable  to  make  use  thereof  to  effect  a  transfer  of  the  shares  to 
himself, —  the  measure  of  damages  of  the  plaintiff  will  obviously 
be  limited  to  the  loss  he  actually  suffers,  which  loss  is  not 
necessarily  the  value  of  the  shares.^ 

§  2478.  For  Wrongliil  Sale  of  Shares  by  Pledgee.  —  Where 
the  pledgee  of  shares  wrongfully  sells  them,  and  a  bill  in  equity 
is  prosecuted  by  the  pledgor  to  redeem  them,  if  the  circumstances 
are  such  that  the  pledgor  must  take  alternative  relief  in  the  form 
of  damages,  he  will  be  entitled  to  charge  the  defendant  with  the 
value  of  the  shares  at  the  time  of  filing  the  bill,  on  the  theory 
that  the  defendant  is  bound  to  place  him  in  as  good  a  condition 
as  he  could  have  occupied  if  the  unlawful  conversion  had  not 
taken  place  ;  in  other  words,  he  must  either  replace  the  shares, 


1  Daggett  V.  Davis,  53  Mich.  35; 
s.  c.  51  Am.  Rep.  91 ;  18  N.  W.  Kep. 
548.  In  giving  the  opinion  of  the 
court  in  this  case,  Cooley,  C.  J.,  says: 
"  There 'are  some  cases  in  which  tro- 
ver has  been  brought  for  instruments 
which  were  rather  the  representatives 
of  property  than  property  itself,  in 
which  a  recovery  has  been  allowed  to 
the  full  value  of  the  property;  but 
nearly  every  case  has  stood  upon  its 
own  facts  and  is  easily  distinguish- 
able from  the  present."  He  then 
procee  ded  to  distinguish  Parry  v. 
Frame,  2  Bos.  &  Pul.  451,  where,  in 
trover  for  a  lease,  the  plaintiff  recov- 
ered the  full  value  of  the  term,  it 
appearing  that  he  had  made  arrange- 
ments with  the  landlord  which 
amounted  to  an  appropriation  of  the 
term.  Also  Clowes  v.  Hawley,  12 
Johns.  (N.  Y.)  484,  where,  in  trover 
for  a  title  bond  executed  by  the  de- 
fendant, the  plaintiff  recovered  the 
value  of  the  laud,  to  which  he  was 
entitled  under  the  bond,  ihe  defend- 
ant remaining  the  owner  of  it.     Also 


Coombe  v.  Sampson,  1  Dowl.  &  R. 
201,  where  in  trover  for  title  deeds  a 
verdict  for  £2,500  damages  was  al- 
lowed, but  as  a  means  of  compelling 
the  wrongful  possessor  of  the  deeds 
to  surrender  them  to  the  owner,  an 
order  being  entered  for  the  reduction 
of  the  judgment  to  such  a  sum  as 
would  indemnify  the  plaintiff  for  his 
actual  damages,  upon  the  deeds  being 
restored.  Also  Connor  v.  Hillier,  11 
Rich.  L.  (S.  C.)  193,  where  a  recovery 
was  allowed  for  the  full  value  of  the 
stock  represented  by  the  shares  which 
had  been  converted,  the  report  not 
showing  that  the  conversion  of  the 
certificate  did  not  deprive  the  plaint- 
iff of  his  legal  title  to  the  shares. 
Also  Nelson  r.  King,  25  Texas,  655, 
which  seems  to  resemble  the  last  case 
in  its  main  facts.  See  also  to  the 
same  effect  Mowry  v.  Wood,  12  Wis. 
413,  where  the  subject  of  the 
conversion  was  a  certificate  of  land 
scrip  issued  by  the  State,  where  the 
plaintiff  was  restricted  to  actual 
damages. 
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or  pay  enough  money  for  his  wrong  to  enable  the  pledgor  to 
replace  them.^ 

§  2479.  Measure  of  Damages  for  Conversion  of  Stock  by 
Broker. — By  a  rule  in  New  York,  where  the  broker  has  con- 
verted the  stock  of  his  principal,  by  selling  the  same  without 
notice  or  contrary  to  the  terras  of  the  agreement,  the  principal 
will  be  entitled  to  recover,  in  an  action  for  the  conversion,  what 
it  would  have  cost  him  to  replace  the  stocks  on  a  day  within  a 
reasonable  time  after  the  sale^  deducting  the  sum  due  to  the 
broker,  in  the  dealings  between  the  parties,  —  such  day  being  not 
subsequent  to  the  commencement  of  the  action. ^  By  the  rule 
in  Illinois,  the  measure  of  damages  is  the  value  of  the  stock  at 
the  time  of  the  conversion,  with  interest  from  that  date  until  the 
date  of  the  trial. ^  By  the  rule  in  Nevada,  it  is  the  value  of  the 
stock  at  the  time  of  the  conversion,  with  interest  from  the  con- 
version to  the  judgment,  together  with  any  special  damage  which 
may  legitimately  arise  out  of  the  matter  in  existence  at  the  date 
of  the  tort;  and  it  is  there  held  that  the  highest  market  value 
between  the  date  of  the  conversion  and  the  trial  is  not  the 
correct  measure  of  damaores.* 


1  Fowle  V.  Ward,  113  Mass.  548; 
s.  c.  18  Am.  Rep.  534.  Compare  Sewell 
V.  Boston  Water  Power  Co.,  4  Allen 
(Mass.),  277;  s.  c.  81  Am.  Dec.  701; 
Emery  v.  Parrott,  107  Mass.  95. 

2  Baker  v.  Drake,  53  N.  Y.  211;  s. 
c.  13  Am.  Rep  507;  8  Alb.  L.  J.  340 
(overruling  on  this  point  Markham  v. 
Jaud  )n,  41  N.  Y.  235).  Ttie  rule  o* 
damages  stated  iu  the  text  was  re- 
affirmed in  Baker  v.  Drake,  66  N.  Y. 
518;  s.  c.  23  Am.  Rep.  80;  and  in  Colt 
V.  Owens,  90  N.  Y.  368.  See  also  Har- 
ris V.  Tumbridge,  83  N.  Y.  92,  100; 
s.  c.  38  Am.  Rep.  398. 

3  Sturges  V.  Keith,  57  111.  451;  s.  c. 
11  Am.  Rep.  28. 

*  Boy  Ian  v.  Huguet,  8  Nev.  345. 
The  subject  may  be  further  pursued 
by  examination  and  a  comparison  of 
the  following  authorities:  2  Greenl. 
Ev.,  §§  276,  649;  Sedgw.  Dam.  402; 
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Shepherd  v.  Johnson,  2  East,  211; 
McArthur  v.  Seaforth,  2  Taunt.  257; 
Downes  v.  Back,  1  Stark.  318;  Har- 
rison V.  Harrison,  1  Carr.  &  P.  412; 
Greening  v.  Wilkinson,  1  Carr.  &  P. 
625;  Mercer  v.  Jones,  3  Camp.  477; 
Smith  V.  Dunlap,  12  III.  184;  Pinker- 
ton  V.  Manchester  &c.  R.  Co.,  42  N. 
H.  424;  Sleuter  t7.  Wallbaum,  45  111. 
43;  Keaggy  v.  Hite,  42  III.  99;  Otter 
t7.  Williams,  2  111.  118;  Yater.u.  Mul- 
len, 24  Ind.  277;  Suydam  v.  Jenkins, 
3  Sandf.  (N.  Y.)  629;  Baltimore  Ma- 
rine lus.  Co.  V.  Dalrymple,  25  Md. 
272;  Walker  ?;.  Borland,  21  Mo.  289; 
States.  Smith, 31  Mo.  5(36,  572;  Wat- 
son V.  Harmon,  85  Mo.  443,  446; 
Eichelman  v.  Weiss,  7  Mo.  App,  87, 
89;  Stevens  v.  Springer,  23  Mo.  App. 
375,  385;  Kennedy  v.  Whitwell,  4 
Pick.  (Mass.)  466;  Lillard  v.  Whita- 
ker,  3  Bibb  (Ky.),  92;  AVatts  v.  Potter, 
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§   2480.   In    Case  of  Failure  of  Broker  to  Deliver. —  The 

measure  of  damages  of  the  principal  for  the  failure  of  a  broker 
to  deliver  the  shares  is  the  market  value  of  the  shares  al  the 
time  of  the  breach  by  the  broker  of  his  contract  to  deliver,  with 
legal  interest,  as  damages  for  the  detention  of  such  value ;  he 
is  not  liable  for  the  highest  market  price  between  the  time  of  the 
conversion  and  the  day  of  trial,  on  the  theory  that  he  is  with- 
holding frf)m  the  plaintiff  certain  specific  shares  which  he  has 
purchased  for  the  plaintiff  and  to  which  the  plaintiff  is  entitled.^ 

§  2481.  Wbere  the  Broker  Neglects  to  Close  a  '*  Straddle  " 
for  His  Principal. —  Where  a  person  bought,  through  the  agency 
of  a  broker,  a  stock  option  or  privilege,  known  in  the  slang  of 
such  transactions  as  a  "  straddle,"  which  secured  to  the  holder 
the  right  to  demand  of  the  seiler,  at  a  certain  price,  within  sixty 
days,  a  certain  number  of  shares  of»a  specified  stock,  or  to  re- 
quire him  to  take,  at  the  same  price,  wilhin  the  same  time,  the 
same  number  of  shares  of  the  same  stock,  and  the  broker  the 
next  day  sold  the  stock  "  short  "  against  the  "  straddle,"  and  the 
principal  sued  him  for  damages  for  his  unauthorized  and  negli- 
gent act, —  it  was  held  that  the  plaintiff  was  entitled  to  recover 
what  she  had  lost  by  the  defendant's  neglect,  and,  the  price  of 
the  stock  from  day  to  day  through  the  period  of  the  option 
having  been  shown,  it  was  for  the  jury  to  determine  the  amount.- 

2   Mason    (U.  S.),   77;  Dillenback  v.  Taunt.  257;  Downes  ».  Back,  1  Stark. 

Jerome,  7  Cow.  (N.  Y.)  294;  Conrad  v.  318;  Harrison  v.  Harrison,  1  Carr.  & 

Pacific  Ins.  Co.,   6  Pet.  (U.  S.)  268;  P.  412;  Owen  v.  Routh,  14  C.    B.  327. 

State  V.  McKeon,   25  Mo.    App.   667,  Compare  O'Meara  v.  North  American 

676.  Mining  Co.,  2  Nev.  113;    Prescott  v. 

1  Boylan  v.  Huguet,  8  Nev.  345,354.  Wells,  3  Nev.  82;  Carlyon  v.  Lannan, 

There  is,    however,  a    difference    of  4  Nev.  156 ;  Bowker  v.  Goodwin,  7  Nev. 

opinion  upon  this  question.     See  St.  135;  Greening  v.  Wilkinson  1  Carr.  & 

Peters  Church  v.  Beach,  26  Conn.  356;  P.  625;  Archer  v.  Williams,  2  Carr.  & 

Page  V.  Fowler,  39  Cal.  412;  Matthews  Kir.  27;  Shaw  v.  Holland,  15  M.  &  W. 

V.  Coe,  49  N.  Y.  57;  Suydim  v.  Jen-  145;  Gainsford    v.    Carroll,    2    Barn, 

kins,  3  Sanf.  S.  C.  (N.  Y.)  614.     Sev-  &  C.  624;     Mercer  v.  Jones,  3  Camp, 

eral  cases  hold  that  if  the  stock  has  477;  Elliott  v.  Hughes,  3  Post.  &  Fin. 

risen  in  value  since  the  day  when  it  387. 

should  have  been  delivered,  the  price  ^  Harris  i\  Tumbridge,  83  N.  Y.  92; 

at  the  time  of  trial  is  to  be  the  measure  ,s.  c.  38  Am.  Rep.  398.     See  also  post, 

of  damages.     Sh'  pherd  v.  Johnson,  2  §  2709. 
East,   211;    McArthar   v.  Seaforth,    2 
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§  2482.   Corporation  Not  Liable  for  Subsequent  Deprecia- 
tion.  A  corporation  failing  or  refusing  to  transfer  stock  on  its 

books,  at  the  request  of  a  pledgee,  is  not  liable  for  subsequent 
depreciation  of  the  stock. ^ 

§   2483.  Nominal  Damages  Only  for  a  Technical  Conver- 
sion.  The  rule  which  makes  the  measure  of  damage  the  value 

of  the  shares  at  the  time  of  their  conversion  (or  a  reasonable 
time  thereafter,  as  some  of  the  courts  hold),^  is  said  to  be  sub- 
ject to  exceptions,  one  of  which  is  that,  where  the  plaintiff  has 
suffered  only  a  technical  conversion,  without  any  actual  pecuniary 
loss,  only  nominal  damages  can  be  recovered.^  Thus,  if  a 
broker,  without  notice  to  his  principal,  closes  by  sale  certain 
stocks  which  he  has  purchased  for  his  principal  on  a  margin, 
this,  it  is  held,  is  a  conversion  of  them;  but  if  the  price  which 
they  bring  is  their  market  value  on  the  day  of  sale,  and  if  they 
continue  to  depreciate,  and  finally  settle  and  remain  permanently 
at  a  much  lower  price, —  the  customer  has  lost  nothing,  unless 
indeed  he  bought  them  for  some  other  purpose  than  either 
speculation  or  investment ;  and  he  could  not  plead  the  conversion 
in  bar  of  an  action  by  the  broker  for  indemnity  for  the  loss 
sustained  by  him  in  the  transaction.'* 


Article  XI.  FrouciARY  Relation   Between   Cojipant    and    Stock- 
holder. 

Section  Section 

2486.  Corporation  a    trustee    for    its      2488.  Responsibility    assumed  by  the 

shareholders  for  the   protec-  corporation     in     discharging 

tion  of  their  title.  this  trust. 

2489.  Liable  for  permitting  wrongful 

2487.  Duty  of  corporation  as   trustee  transfers. 

for  its  shareholders.  2490.  Liable   for    restricting  rightful 

transfers. 

§  2486.  Corporation  a  Trustee  for  its  Shareholders  for 
the  Protection  of  their  Title. —  A  corporation  is  a  trustee  for 
its  shareholders  for  the  purpose  of  protecting  their  titles  to  their 

1  Dayton  Bank  v.  Merchants' Bank,  ^  Budd  v.  Multonoma  St.  R.  Co.,  15 
37  Oh.  St.  208.                                                  Ore.  413;  s.  c.  3  Am.  St.  Rep.  169,  174. 

2  j^nte   §  2479.  ■*  Gruman  v.  Smith,  81  N.  Y.  25. 
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shares,  and  to  this  end  it  is  bound  to  exercise  reasonable  cure 
and  diligence,  and  is  consequently  responsible  to  a  shareholder 
who  has  lost  his  title  to  his  shares  through  its  neglect  or  mis- 
conduct.^ This  principle  has  been  more  fully  stated  thus:  "A 
corporation,  whose  stock  is  transferable  only  on  the  Ijooks  of 
the  company,  is  made  the  custodian  of  the  shares,  and  is 
clothed  with  power  to  protect  the  rights  of  its  shareholders  from 
unauthorized  transfers.  With  this  power  there  exists  the  duty 
that  rests  upon  all  trustees,  to  protect,  so  far  as  the  exercise  of 
proper  diligence  and  care  can  do  so,  the  interests  of  the  cestuis 
que  trust;  and  it  must  respond  in  damages  for  any  injnry  sus- 
tained in  consequence  of  its  negligence  or  misconduct."  ^  This 
well  settled  doctrine  must  be  regarded  either  as  an  important 
qualification  or  as  a  denial  of  the  principle  frequently  stated  in 
judicial  decisions  that  a  corporation  does  not  stand  in  any 
fiduciary  relation  to  its  stockholders.^ 


1  Perry  on  Trusts,  §  242;  Mora. 
Corp.,  §  237;  CauJkins  v.  Gaslight 
Company,  85  Tenn.  683;  s.  c.  4  Am. 
St.  Rep.  786,  793;  4  S.  W.  Rep.  287; 
Lowry  v.  Bank,  Taney  (U.  S.),  310; 
Bayard  v.  Farmer's  Bank,  52  Pa.  St. 
232;  Stewart  V.  Firemen's  Ins.  Co.,  53 
Md.  5G4;  Loring  v.  Salisbury  Mills, 
125  Mass.  150;  Shaw  v.  Spence,  100 
Mass.  382;  Duncan  v.  Jaudon,  15  Wall. 
(U.  S.)  165;  Covington  v.  Anderson, 
16  Lea  (Tenn.),  314;  Supply  Ditch  Co. 
V.  Elliott,  10  Colo.  327;  s.  c.  3  Am.  St. 
Rep.  586,  591  ;  15  Pac.  Rep.  691 ;  Atkin- 
son v.  Atkinson,  8  Allen  (Mass.),  15; 
Pennsylvania  Railroad  Co.'s  Appeal, 
86  Pa.  St.  80;  Albert  r?.  Savings  Bank, 
1  Md.  Ch.  4^17;  Hodges  v.  Planters' 
Bank,  7  Gill  &  J.  (Md.)  306. 

2  Caulkins  v.  Gaslight  Co.,  85  Tenn. 
683,  696;  s.  c.  4  Am.  St.  Rep.  786,  794, 
opinion  by  Folkes,  J. 

*  It  is  said  in  a  case  in  New  York: 
**  The  corporation  does  not  stand  in 
any  fiduciary  relation  to  its  stockhold- 
ers; *  *  •  the  stockholders  are  in 
no  sense  creditors  of  a  corporation, 
nor  are  they  in  the  situation  of  part- 


ners. They  are  constituent  parts  of 
the  corporation."  Karnes  v.  Roch- 
ester &c.  R.  Co.,  4  Abb.  Pr.  (n.  s.) 
(N.  Y.)  107,  110.  In  an  earlier  case 
in  the  same  State  it  was  said  by  Vice- 
Chancelior  McCoun:  "The  corpora- 
tion is  merely  the  creature  of  the  law, 
a  political  body,  not  a  natural  body, 
made  up  of  the  compact  entered  into 
by  the  stockholders,  each  of  whom  be- 
come the  corporators  identified  with 
and  forming  a  constituent  part  of  the 
corporate  body;  and  therefore  when 
we  speak  of  stockholders  and  the  in- 
corporated company  of  which  they  are 
the  components,  we  refer  to  one  and 
the  same  collection  of  persons.  How, 
then,  can  the  relation  of  trustee  and 
cestui  que  trust  exist,  for  such  a  rela- 
tion requires  separate  and  distinct 
persons  or  separate  and  distinct 
bodies  to  constitute  it."  Verplanck  c. 
Mercanti  e  Ins.  Co.,  1  Edw.  Ch.  (N.  Y.) 
85,  87.  In  a  recent  case  in  the  Superior 
Court  of  New  York  City,  it  is  said  by 
Sedgwick,  C.  J.:  "  It  is  true  that  the 
corporation  is  something  more  than 
its  trustees  and  shareholders;  but  its 

1811 


3  Thomp.  Corp.  §  2488.]    shares  considered  as  property. 

§  2487.  Duty  of  Corporation  as  Trustee  for  its  Share- 
holders.—  The  duty  of  a  corporation  toward  those  interested  in 
the  transfer  of  the  shares  of  its  stock  has  been  thus  stated :  It 
is  *«  made  the  custodian  of  the  shares  of  stock,  and  clothed  with 
power  sufficient  to  protect  the  rights  of  every  one  interested, 
from  unauthorized  transfers;  it  is  a  trust  placed  in  the  hands  ©f 
the  corporation  for  the  protection  of  individual  interests,  and, 
like  every  other  trustee,  it  is  bourfd  to  execute  the  trust  with 
proper  diligence  and  care,  and  is  responsible  for  any  injury  sus- 
tained by  its  negligence  or  misconduct."  ^  It  is  said  that  "in 
aU  such  cases  there  may  be  no  actual  fault  on  the  part  of  the 
corporation,  yet  the  principle  results  from  the  justice  and 
expediency,  in  such  transactions,  of  casting  the  loss  on  those 
who  can  best  provide  against  it."  ^ 

§  2488.  Responsibility  Assumed  by  the  Corporation  in  Dis- 
charging this  Trust.  — The  responsibility  assumed  by  the  cor- 
poration in  discharging  this  trust  cannot  be  stated  in  a  paragraph  : 
this  and  the  two  following  articles  are  devoted  entirely  to  its 
discussion.  In  the  exercise  of  this  duty,  the  corporation  is,  on 
the  one  hand,  bound  to  protect  the  shareholder  iu  whose  name 
the  shares  stand  on  its  books  from  the  loss  of  his  legal  title  by 
a  wrongful  transfer;  and,  on  the  other  hand,  to  make,  or  permit 
to  be  made  on  its  books,  a  transfer  to  one  who  has  acquired  the 
rio^hts  of  the  holder  in  whose  name  the  shares  stand  thereon, 
except  where  other  rights  intervene,  as  elsewhere  discussed. 
The  former  duty,  it  is  perceived,  is  negative  ;  the  latter  is  affirm- 
ative. It  is  liable  in  damages  to  the  person  injured  for  its  fail- 
ure to  perform  either  of  them.  It  may  be  further  stated  that 
here,  as  elsewhere,  the  corporation  can  act  only  through  agents, 

property,  chattels,  money  and  choses  under  which  it  was  formed  says  this." 

iu  action  it  owns,  not  in  its  own  in-  Parsons  v.   Hayes,  14  Abb.  N.  C.  (N. 

terest,  but  for  the  pecuniary  benefit  of  Y.)  419,  430. 

the  natural  persons  connected  with  it.  i  Lowry  v.  Commercial   &c.  B&,nk, 

It  would  be  impossible  to  look  upon  Taney  (U.   S.),   Dec.   310;    Cleveland 

the  property  rights  of  the  corporation  &c.  R.  Co.  v.  Robbins,  35  Oh.  St.  483, 

merely  having  regard  to  its  being  an  500. 

ideal  creature.     It  acts  through  nat-  2  Cleveland  &c.  R.  Co.  v.  Robbins, 

ural  persons.     It  acts  for  the  benefit  supra;  Chew  v.  Bank  of  Baltimore,  14 

of  natural  persons.     In  truth,  natural  Md.  300. 
persons    compose    it.     The    statute 
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and  that  if  a  loss  is  sustained  thi'ou<^li  the  act  of  the  proper 
officer  of  the  corporation  touching  a  transfer  of  its  shares,  the 
corporation,  in  the  absence  of  fraud  or  collusion,  practiced 
against  it,  must  bear  the  loss,  and  it  cannot  be  put  upon  the  trans- 
feree.^ As  the  corporation  appoints  the  officers  before  whom 
the  transfers  of  stock  must  be  made,  it  is  responsible  for  their 
acts,  and  must  answer  for  their  negligence  or  default,  whenever 
the  rights  of  a  third  person  are  concerned. ^  To  illustrate  this 
duty  and  liability,  it  may  be  observed  that  the  corporation  does 
not  act  with  proper  care  and  diligence  if  it  admits  a  transfer  to 
registr}'-,  and  issues  a  new  certificate  without  the  surrender  of 
the  old  one,  unless  the  loss  or  destruction  of  the  old  one  is 
proved,  and  even  then  it  seems  that  the  corporation  is  entitled  to  a 
bond  of  indemnity.^  If,  therefore,  its  officers,  through  neglect, 
issue  a  new  certificate  to  a  supposed  transferee  without  requiring 
the  old  certificate  to  be  surrendered,  the  corporation  becomes 
liable  in  damages  to  a  bona  fide  transferee  of  such  new  certificate.* 
It  is  not  valid  as  a  stock  certificate,  on  principles  elsewhere  dis- 
cussed,^ but  it  stands  in  the  hands  of  the  innocent  transferee  as 
an  evidence  of  his  right  to  indemnity  against  the  corporation  for 
what  he  has  lost  through  its  neglect.  So,  where  the  signatures 
to  pmoei's  of  atlorney  for  transfer  were  genuine,  but  at  the  time 
of  the  transfer  were  thirteen  years  old^  the  corporation  was  put 
oninquiry,  and  was  bound,  before  making  the  transfer,  to  ascer- 
tain whether  the  powers  had  been  revoked.® 

§  2489.  Liable  for  Permitting  Wrongful  Transfers.  —  Let 

us  first  consider  its  liability  for  permitting  a  wrongful  transfer, 
whereby  the  legal  title  of  the  true  owner  is  divested.  This 
liability  arises  where  the  corporation  permits  one  who  is  agent 
of  another  to  transfer  the  sbares  of  his  principal  to  himself  on 
its  books,  without  proper  authority  from  his  principal,  —  in  the 
particular  case,  with  no  other  authority  than  a  general  power  of 

1  Hodges  V.  Planters'  Bank,  7   Gill      Colo.  327;  s.  c.  3  Am.  St.  Rep.  586;  15 
&    J.    (Md.)    306;    Albert  v.  Savings      Pac.  Rep.  691. 

Bank,  1  Md.  Ch.  407.  5  ^,it^^  §§  1493^  2044. 

2  Lowry  v.  Commercial  &c.  Bank,           ^  Pennsylvauia  R.  Co.'s  Appeal,  86 
Taney  (U.  S.;,  310.  Pa.  St.    80;    Bayard  r.    Farmers  &c. 

3  Post,  §  2520.  Bajk,  52  Pa.  St.  232. 


*  Supply  Ditch    Co.    v.   Elliot,   10 
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attorney  authorizing  him  to  sell  and  transfer  stock  and  other 
securities  and  property,  the  share  certificates  not  being  indorsed 
by  his  principal:^  and  where  a  corporation,  knowing  that  cer- 
tain stock  is  held  in  trust,  aids  the  trustee  in  converting  it  to  his 
own  use,  by  changing  and  re-issuing  stocl?  certificates,  and  mak- 
ino- transfers  on  its  books;  ^  or  (in  Louisiana)  where  the  cor- 
poration without  a  mandate  *'  express  and  special,"  within  Art. 
2997  of  the  Civil  Code,  has  permitted  a  transfer  of  a  stockholder's 
stock. ^  And,  in  general,  if  a  person  gets  possession  of  the  cer- 
tificates of  shares  of  another,  under  circumstances  which  do  not 
constitute  him  the  owner,  or  put  him  under  the  protection  of  the 
rule  relating  to  bona  fide  purchasers  for  value,  the  corporation 
will  be  liable  to  the  real  owner  in  an  action  for  damages  for  the 
conversion  of  its  shares,  if  its  officers  transfer  the  shares  on  the 
corporate  books  to  the  supposed  owner.  The  governing  prin- 
ciple is  that  the  owner  of  property  cannot  be  deprived  of  it 
without  his  consent,  except  by  due  process  of  law.* 

§  2490.  Liable  for  Restricting  Rightful  Transfers.  — Sub- 
ject to  exceptions  which  are  elsewhere  considered, ^  a  corporation 
subjectsitself  to  liability  for  damages  to  a  shareholder,  whenever 
it  undertakes  to  obstruct  the  rightful  transfer  of  its  shares  on 
its  books.  The  following  language  of  a  very  capable  judge 
expresses  clearly  the  grounds  of  this  liability:  "  In  the  absence 
of  any  requirements  in  the  charter  or  by-laws  restricting  the 
transfer,  the  company  must  make  a  transfer  on  its  books  or  it 
will  be  liable  to  the  purchaser.  There  is  no  presumption  in 
favor  of  the  right  of  a  corporation  to  refuse  to  transfer  on  its 
books  stock  of  the  company  which  the  shareholder  has  sold  to  a 
bona  fide  purchaser.  The  certificate  represents  the  property, 
and  if  any  secret  lien  upon  the  property  exists,  such  lien  must 
be  shown.  The  burden  is  on  him  who  asserts  the  peculiar  privi- 
lege to  prove  it,  as  restrictions  on  the  free  transfer  of  personal 

1  Tafft  V.  Presidio  &c.  R.  Co.,  84  Cal.  ^  Wooclhouse  v.  Crescent  Mut.  Ins. 
131 ;  s.  c.  18  Am.  St.  Kep.  160;  24  Pac.      Co.,  35  La.  An.  238. 

Rep.  436    (decided  under  Civ.    Code  ^  Telegraph    Company    v.    Daven- 

Cal.,  §324).  port,  97  U.  S.  369. 

2  Caulkins    v.    Memphis    Gaslight  «  Ante,  §  2332. 
Co.,  85  Tenn.  683;  s.  c.  4  Am.  St.  Rep. 

786;  j30S«,  §  2528,  et  seq. 
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property  are  not  favored,  especially  as  against  an  innocent  pur- 
chaser who  has  paid  for  the  certificate.  At  common  law  and 
independently  of  positive  provisions  of  the  legislation  granting 
or  authorizing  the  exercise  of  the  power,  a  corporation  cannot 
prohibit  the  transfer  of  its  shares  on  account  of  the  indebtedness 
of  the  shareholder  to  the  corporation.  Where  the  stock  is  per- 
sonal property,  the  restrictions  upon  its  transfer  must  have  their 
source  in  legisUuive  action,  and  the  corporation  itself  cannot 
create  these  impediments."  ^  A  mere  notice  to  the  officers  of 
the  company,  from  parties  having  a  beneficial  interest  in  the 
stock  sought  to  be  transferred,  that  the  right  of  the  party  having 
the  legal  title  to  make  the  transfer  is  questioned  and  will  be  con- 
tested, will  not  justify  the  officers  in  a  persistent  refusal  to  make 
the  transfer,  after  a  reasonable  and  sufficient  time  has  elapsed  to 
enable  the  parties  giving  the  notice  to  institute  legal  proceedings 
to  contest  the  right  to  make  the  transfer. ^  It  has  been  held  that 
the  fact  that  certificates  of  stock,  purporting  to  be  fully  paid, 
have  been  inadvertently  issued  to  subscribers  who  hud  paid  but 
two-thirds  of  their  subscriptions,  and  that  the  secretary  of  the 
corporation  has  been  ordered  by  the  directors  to  call  in  and  cancel 
such  certificates,  does  not  justify  him  in  refusing  to  transfer  on 
the  books  of  the  cor[loration  shares  purchased  from  one  of  such 
subscribers.  Nor  is  it  material  whether  the  sale  of  the  stock  was 
bona  fide  or  not,  since  the  purchaser  in  such  a  case  becomes 
responsible  for  whatever  remains  unpaid  in  respect  of  the 
shares.^  To  this  statement  of  doctrine  it  ought  to  be  added  by 
way  of  caution,  that  other  courts  have  held  that  where  a  corpo- 
ration issues  unpaid  stock  as  fully  paid  up  it  thereby  estops  itself, 
as  against  an  innocent  purchaser  for  value,  from  claiming  that 
anything  remains  unpaid  in  respect  of  them.'* 

1  Carroll    v.     Mullanphy     Savings  Heron,  52  Pa.  St.  280;   Sargent  o.   In- 

Bank,  8  Mo.  App.  249,  252,  opinion  by  surance  Co.,  8  Pick.  (Mass.)  90;  s.  c. 

Hayden,  J.     The  courtcite:  Chouleiu  19    Am.   Dec.     306.     See    Bullard   v. 

Spring    Co.   v.   Harris,   20  Mo.   387;  Bank,  18  Wall.  ([J.  S.)  598. 
Moore  v.  Bank,  52  Mo.  377;  Bank  of  2  state  v.  Mclver,  2  S.  C.  25. 

Attica  V.  Manufacturers  Bank,  20  N.  ^  Herdegen  v.  Cotzhausen,  70  "Wis. 

Y.  605;  Rosenback  v.  Bank,  53  Barb.  589. 
(N.  Y.)  495;    Steamship  Dock    Co.  v.  *  Ante,  §  1630,  et  seq. 
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Article  XII.     Its  Liability  foe  Wrongful  Transfers. 


2494. 


2495. 


Section 

2493.  Liability     of     corporation    for 
transferring  on  a   power  by 
one  7ion  siii  juris. 
Motives  for  transferring,  when 

not  examinable. 
Transfers    to    effect    collateral 
purposes. 

2496.  Whether  blank  transferee  must 

satisfy  corporation  that  he  is 
a  genuine  purchaser. 

2497.  Corporation  not  a  guarantor  of 

shareholder's  title. 

2498.  "  Certification"  of  shares. 

2499.  Right  of   corporation  to  refuse 

substitution  of  assignee  until 
subscription  paid. 

2500.  Costs  given    for    unreasonably 

refusing  to  register. 

2501.  Corporation       should       refuse 

transfer  unless  certificate 
surrendered. 

Illustrations. 

New  certificate  issued  without 
taking  up  original  ones,  in- 
valid. 


2502 

2503 


Section 

2504.  Certificate  need  not  be  presented 

In  order  to  draw  a  dividend. 

2505.  Transfers    in    pursuance    of    a 

general  power  of  attorney 
but  without  the  indorsement 
of  the  owner. 

2506.  Validity  of  a  by-law  restraining 

transfers  except  upon  sur- 
render of  certificate,  etc. 

2507.  Illustration  of  the  rule  that  a 

transferee  demanding  recog- 
nition must  present  his  cer- 
tificate. 

2508.  Transfer  under  a  decree  of  con- 

fiscation. 

2509.  Effect   of  transfer  by  order  of 

court  to  purchaser  at  sheriff's 
sale. 

2510.  Transferring  a  fractional  part 

of  a  share. 

2511.  Previous  transfer  to  purchaser 

under  execution. 

2512.  Injunction  restraining  transfer. 

2513.  Transfers  ordered    by  probate 

court. 


§  2493.  tiiability  of  Corporation  for  Transferring  on  a 
Power  by  One  Non  Sui  Juris.  —  We  shall  see  ^  that  the  rule 
is  that  where  a  corporation  recognizes  a  power  of  attorney  to 
transfer  shares  on  its  books,  it  takes  the  risk  of  its  validity,  just 
as  a  banker  takes  the  risk  of  the  validity  of  the  signature  of  the 
check  which  it  pays.  Under  this  view,  the  corporation  is  there- 
fore liable  in  case  it  permits  a  transfer  under  a  power  of 
attorney  which  is  either  forged^  or  executed  by  an  infant,  a 
married  woman,  or  a  lunatic.^  The  reasoning  is  that  the  cor- 
poration may  refuse  to  recognize  the  power  of  attorney,  if  not 
satisfied  of  its  entire  genuineness,  and  may  require  the  personal 


1  Post,  §  2556. 

2  Post,  §  2556,  et  seq. 

8  Chew  V.   Bank  of  Baltimore,    14 
Md.    299.     Under     recent     enabling 
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attendance  of  the  party  for  the  purpose  of  determining  such 
matters  of  fact  as  may  give  rise  to  disputes.  On  the  premise 
that  the  corporation  possesses  this  power,  the  court  held  that  a 
bill  of  sale  of  stock,  with  a  power  of  attorney  for  its  transfer, 
executed  by  a  lunatic^  may  be  avoided  by  the  lunatic  in  a  pro- 
ceeding instituted  for  that  purpose,  and  the  bank  held  respon- 
sible for  allowing  the  transfer  to  be  made  under  such  a  power, 
although  there  may  be  no  actual  fault  on  the  part  of  the  bank.^ 

§  2494.  Motives  for  Transferring  vehen  not  Examinable. — 

Where  the  parties  to  the  transfer  of  corporate  shares  comply  with 
the  conditions  which  give  them  the  legal  right  to  have  the 
transfer  made  on  the  books  of  the  company,  the  officers  of  the 
corporation  are  under  no  duty  to  inquire  into  the  motives  of  the 
transfer,  nor  can  they  refuse  to  make  the  transfer  on  the  books 
of  the  corporation  because  they  may  think  that  the  motives  of 
the  parties  are  improper,  or  that  the  transfer  may  injuriously 
affect  the  interests  of  that  or  of  some  other  company:  their 
duties  are  merely  ministerial  and  clerical,  and  they  have  no 
judicial  power  to  pass  upon  the  validity  of  the  reasons  which 
induce  the  parties  to  demand  the  transfer. ^  But,  as  elsewhere 
seen,^  the  operation  of  this  rule  ceases  where  the  corporation 
has  notice  of  the  equitable  rights  of  third  j^ersons  in  the  shares, 
in  fraud  of  which  the  transfer  is  attempted  to  be  made. 
Another  exception  to  this  j^^'i^iciple  has  been  admitted,  to 
the  effect  that  the  person  demanding  the  transfer  of  the  shares 
on  the  books  of  the  company  has  conspired  with  others  and 
entered  into  an  arrangement  whereby  the  shares  were  to  be  in- 
dorsed and  delivered  to  him,  apparently  and  professedly  for 
value,  but  really  without  any  consideration,  so  as  to  enable  him  to 
acquire  the  ownership  and  control  of  the  corporation  to  the  ex- 
clusion of  all  other  persons  interested  therein,  —  the  person 
demanding  the  transfer  being  an  agent  of  one  of  that  species 

1  Chew  V.  Bank  of    Baltimore,    14  since   the  transfer,  from  the  time  the 

Md.  299.     In  this  case  the  transfer  of  bank  knew  of  the  lunacy, 
stock  under  a  bill  of  sale  and  power  of  2  Rg   Klaus,    67  Wis.  401;  s.  c.  29 

attorney  executed  by  a  lunatic,  was  N.  W.  Rep.   582;  29    Am.  L.  Reg.  (n. 

avoiiied,  and  it  was  adjudged,  that  the  s.)  98;  State  i-.  Mclver,  2  S.  C.  25. 
bank  should  pay   simple    interest  on  ^  Post,  §  2528. 

the  dividends  accrued  on    the    stock 
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of  combination  known  as  a  *'  trust  "  for  the  control  of  corpora- 
tions, —  the  officers  of  the  corporation  will  be  justified  in  resist- 
ing the  transfer. 1 

§  2495.  Transfers  to  Effect  Collateral  Purposes  will 
nevertheless  be  upheld,  where  the  purposes  are  7iot  unlawful, 
and  where  the  transfer  is  out-and-out;  for,  in  the  absence  of 
any  right  of  lien  on  the  part  of  the  corporation,  the  right  of 
alienation  being  absolute,  it  does  not  lie  in  the  mouth  of  the 
corporation,  or  of  any  one  else,  to  question  the  motive  of  the 
parties  to  it.^  This  will  be  the  rule  in  the  case  of  an  out-and- 
out  transfer  made  for  the  purpose  of  enabling  the  transferee 
to  vote  at  a  corporate  election.^  It  has  been  so  held  where  the 
object  of  the  transfer  was  to  enable  the  transferee  to  become 
a  party  to  an  action.*  But  such  an  effect  will  not  be  ascribed 
to  a  transfer  where  it  appears  that  it  was  a  sham,  and  that  there 
was  no  real  change  in  ownership.^ 

§  2496.  Whether  Blank  Transferee  must  Satisfy  Corpora- 
tion that  he  is  a  Genuine  Purchaser.  —  It  has  been  held  by  the 
Supreme  Court  of  New  York  that  where,  by  the  terms  of  the 
charter  of  a  corporation,  recited  on   its  stock  certificates,  its 

1  Gould  V.  Head,  41  Fed.  Rep.  240;  action  to  set  aside  sales  made  by  the 
s.  c.  7  Eail.  &  Corp.  L.  J.  402.  Com-  corporation,  in  order  that  A.  might 
pare  s.  c.  38  Fed.  Rep.  886.  join  in  the  action.     The  money  with 

2  See  preceding  section,  and  ante,  which  the  purchase  was  made  was 
§  2303.  placed  to   A.'s   credit  by  the  person 

3  Ante,  §  2303.  It  has  been  held  that  who  wanted  him  to  join,  and  the  shares 
if  a  party  purchases  of  a  bank  a  large  were  not  transferred  on  the  books  of 
amount  of  stock  to  increase  the  num-  the  corporation.  It  was  held  (Davis, 
ber  of  votes  he  is  entitled  to  throw,  P.  J.,  dissenting)  that  the  transfer 
makes  use  of  them  for  that  pur-  carried  title  to  A.,  and  that  he  was 
pose,  and,  immediately  thereafter,  the  properly  a  party  to  the  action.  Erwin 
directors  return  the  purchase  money  v.  Oregon  Ry.  &  Nav.  Co.,  35  Hun  (N. 
and  resume    the    stock,   a    court    of  Y.),  544. 

equity  will  not  compel  the  purchaser  ^  A  transfer  of  bank  stock  to  citi- 

to  refund  the  money  and  tal^e  back  the  zens  of  the  State,  by  a  non-resident 

stock,  where  the  proof  shows  that  no  holder,  for  the  purpose   of    enabling 

injury   has  resulted  from  the  trans-  them  to  vote,  under  the  statute,  with- 

action.      Taylor  v.  Miami  Exporting  out  any  real  change  in  the  ownership, 

Company,  6  Ohio,  176.  does  not,  according  to  one   holding, 

*  Stock  was   transferred  to   A.  on  make     the  transferees    legal    voters. 

the   day  of  the  commencement  of  an  State  v.  Hunton,  28  Vt.  694. 
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stock  can  only  be  transferred  on  its  books  by  the  stock- 
holder or  his  attorney,  the  corporation  is  under  no  obligation  to 
permit  a  transfer  to  be  made  to  a  person  claiming  to  be  the 
assignee  of  a  certificate,  on  the  mere  presentation  of  such  cer- 
tificate, with  an  assignment  and  power  of  attorney  executed  by 
the  original  holder  in  blank,  no  person  being  named  or  specified 
as  the  assignee  or  attorney  ;  and  moreover,  that  an  action  of  as- 
sumpsit can  not  be  maintained  against  the  bank,  for  refusing 
to  permit  such  transfer,  without  proof  by  the  plaintiff,  that  he 
had  purchased  the  certificate,  and  was  the  owner  thereof  .^  But 
this  decision  is  believed  to  be  contrary  to  all  sound  business  or 
legal  conceptions  on  the  subject.  As  we  shall  more  fully  see,^ 
the  possession  of  a  certificate  thus  indorsed,  h  prima  facie  evi- 
dence of  ownership,  in  such  a  sense  as  enables  the  holder  to  con- 
fer upon  an  innocent  purchaser  in  many  cases  a  better  title  than 
he  himself  may  have  ;  and  the  general  rule  is  that  an  intending 
purchaser  is  not  required  to  look  beyond  the  certificate  to  the 
books  of  the  company.^  Such  evidence  ought  to  be  received 
by  the  officers  of  the  corporation,  and  also  in  a  court  of  justice, 
in  an  action  of  assumpsit,  aa preszimjytive  evidence  of  the  right  of 
the  holder  to  have  the  transfer  made  to  him  ;  since  right-acting, 
and  not  wrong-acting,  is  presumed  by  the  law.  But  as  the  cor- 
poration is  a  trustee  for  its  shareholders  in  respect  of  preserving 
the  title  to  their  shares,*  it  would  obviously  be  justified  in  refus- 
ing to  make  a  transfer  to  one  coming  with  one  of  its  share  cer- 
tificates indorsed  in  blank,  and  with  a  blank  power  of  attorney, 
where  there  were  circumstances  exciting  reasonable  suspicions  of 
his  rit^ht  to  have  the  transfer  made  to  him.  Its  officers  clearly 
would  not  be  bound  to  record  the  transfer  if  they  knew,  or  had 
reasonable  ground  to  believe,  that  he  had  obtained  the  certificate 
by  an  act  in  the  nature  of  larceny  or  involving  a  breach  of  trust. 
The  true  view,  upon  which  nearly  all  the  cases  unite,  is  that  the 
holder  of  a  certificate  of  shares  of  stock,  with  an  irrevocable 
power  of  attorney  from  the  owner  to  transfer  them,  is  pre  sump- 
live  equitable  owner,  and  if  shown  to  be  a  holder  for  value  without 
notice,  his  title  cannot  be  impeached,  although  the  attorney's  name 

1  Dunn  V.  Commercial  Bank  of  Buf-  ^  post,  §  2599. 
falo,  11  Barb.  fN.  Y.)  580.  *  Ante,  §  2486. 

2  Post,  §  2595. 

1819 


2  Thomp.  Corp.  §  2498.]    shares  considered  as  property. 

is  in  blank;  that  such  a  power  of  attorney  may  be  filled  up  and 
executed,  by  any  one  of  several  successive  bona  fide  holders,  when- 
ever his  interests  may  require  it ;  and  that  the  power  is  neither  ex- 
hausted by  its  first  use,  nor  revoked  by  the  maker's  death,  nor 
affected  by  passing  through  any  number  of  hands,  until  its  exe- 
cution by  an  actual  transfer. ^  As  he  is  presumptively  the  equit- 
able owner,  the  corporation  cannot,  before  permitting  a  trans- 
fer to  him  of  the  shares  on  its  books,  put  him  to  further  proof 
of  his  title,  without  first  producing  evidence  impeaching  it. 

§  2497.  Corporation  not  a  Guarantor  of  Shareholder's 
Title. — As  already  indicated,^  it  is  sometimes  held  that  the 
measure  of  duty  of  the  corporation  is  good  faith  and  rea- 
sonable care  and  diligence;  and  that,  in  the  absence  of  fraud 
or  collusion  on  the  part  of  its  oflacers  charged  with  the  duty  of 
protecting  the  title  of  the  shareholder,  the  mere  transfer  of  stock 
on  the  books  thereof,  by  direction  of  the  vendor  to  his  vendee, 
does  not  make  the  company  liable  as  a  guarantor  of  the  vendor's 
title  to  the  stock. ^ 

§  2498.  **  Certification  "  of  Shares.  —  In  conformity  to  this 
principle,  a  "certification"  of  shares  by  an  officer  of  the  company, 
according  to  a  practice  which  has  sprung  up  upon  the  English  Stock 
Exchange,  has  been  held  to  amount  to  no  moi-e  than  a  representation 
that  the  transferor  has  produced  to  the  person  certifying  such  docu- 
ments as  are  apparently  in  order,  and  as  show  on  the  face  of  them  a 
prima  facie  title  in  the  transferor  to  transfer  the  shares  mentioned  in 
the  transfer ;  it  does  not  warrant  the  title  of  the  transferor,  nor  the 
vahdity  of  the  various  documents  which  establish  his  title.  It  does 
not,  therefore,  estop  the  company  from  afterwards  denying  title  to  one 
who  purchases  shares  on  the  faith  of  such  a  certification,  or  give  him 
an  action  against  it  for  a  careless  misrepresentation.'*  This  practice  of 
procuring  "certifications"  from  the  secretary  of  the  company  has 
arisen  from  the  difficulty  experienced  by  members  of  the  English  Stock 

1  Leavitt  v.  Fisher,  4  Duer  (N.  Y.),  ^  Bishop  v.  Balkis  &c.  Co.,  25  Q.  B. 
1;  Mt.  Holly  Tp.  Co.  v.  Ferree,  17  N.  Div.512;  s.  c.  9  Rail.  &  Corp.  L.  J.  127, 
J.  Eq.  117;  Tatman  v.  Lobach,  1  Duer  31  Am.  &  Eng.  Corp.  Cas.  342;  afif'g. 
(N.  Y.),  354.  s.  c.  25  Q.  B.    Div.  77;  s.  c.   8  Rail.  & 

2  Ante,  §  2487.  Corp.  L.  J.  466. 

3  Central  R.  Co.  v.  Ward,  37  Ga.  515. 
But  see  post,  §  2556. 
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Exchange  in  settling  their  accounts  as  buyers  and  sellers  of  shares, 
where  the  seller's  certificate  of  title  does  not  accompany  his  transfer. 
If  the  seller's  certificate  includes  more  shares  than  he  sells,  he  does  not 
deliver  it  to  the  buyer  with  the  transfer,  but  the  seller  produces  his 
certificate  and  the  transfer  to  an  officer  of  the  company,  and  he  ' '  certi- 
ficates ' '  the  transfer ;  and  buyers  and  brokers  act  on  the  faith  of  this 
"  certification,"  just  as  they  do  if  the  certificate  produced  to  the  com- 
pany had  been  prod  need  to  and  lodged  with  themselves.  No  fee  is 
paid  for  a  "  certification."  In  every  case  the  "  certification  "  must  be 
read  in  connection  with  the  transfer  on  which  it  is  put.  The  object  of 
the  certification  is  to  enable  the  transferor  to  satisfy  his  transferee 
that  he,  the  transferor,  can  make  a  good  title  to  the  shares  mentioned 
in  the  transfer.  This  he  can  only  do  if  he  is  himself  the  registered 
owner  of  the  shares  mentioned  in  the  transfer,  or  if  he  has  a  transfer  from 
the  registered  owner  to  himseK,  or  to  some  one  through  whom  he  claims 
by  a  transfer  or  series  of  transfers.  The  "certification,"  therefore, 
to  be  of  any  use  at  all,  must  amount  to  a  representation  that  the  trans- 
feror has  produced  to  the  certifying  officer  such  documents  as,  on  the 
face  of  them,  show  a,  prima  facie  title  in  the  transferor  to  transfer  the 
shares  mentioned  in  the  transfer ;  or,  in  other  words,  that  the  trans- 
feror has  produced  to  the  person  certifying,  either  what  purports  to  be 
a  certificate  of  the  title  of  the  transferor  to  the  shares  mentioned  in  the 
transfer,  or  the  equivalent  of  such  documents,  —  what  purports  to  be  a 
certificate  of  the  title  of  some  one  else  to  those  shai-es,  and  one  or  more 
documents  purporting  to  transfer  those  shares,  from  such  persons  to  the 
transferor.  Such  is  a  description  of  the  English  practice  of  "  certi- 
fication" as  given  by.Lindley,  L.  J.,  in  his  opinion  in  the  case  just 
cited,  with  which  Lord  Esher,  M.  R.,  and  Bo  wen,  L.  J.,  concui'red. 
Then  he  continued  to  state  the  reasons  of  the  conclusions  of  the  Court 
of  Appeal  as  follows :  "  The  evidence  in  this  case  shows  that  the  certifi- 
cation does  mean  this.  But  the  certification  means  no  more,  nor  can 
it  reasonably  be  supposed  to  mean  more.  The  certification  is  made  by 
the  secretary  or  some  other  officer,  who  has  no  time  to  do  more  than 
look  at  the  documents  produced  to  him.  If,  in  business  language, 
they  are,  '  in  order,'  i.  e.,  if  they  are  right  on  the  face  of  them,  he  certi- 
fies ;  if  they  are  not,  he  refuses  to  certify.  But  he  has  no  means  of 
ascertaining  and  no  time  to  inquire  whether  the  documents  produced  to 
him  are  genuine  or  not,  nor  whether  the  various  transfers  are  valid  or 
invalid  in  point  of  law.  He  acts  on  what  he  sees,  and  there  is  no 
pretense  for  saying  that  he  does  more  or  is  understood  by  business  men 
to  do  more.  He  does  not  warrant  the  title  of  the  transferor,  nor  the 
validit}"  in  point  of  law  of  the  various  documents  which  ma}'^  establish 
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his  title.  That  this  is  the  true  view  of  the  effect  of  a  certification  will 
be  apparent,  if  it  is  remembered  that  certifications  are  sometimes  made 
by  an  officer  on  the  stock  exchange,  and  not  by  any  officer  of  the  com- 
pany, the  shares  of  which  are  the  subject  of  the  transfer."  ^  The 
learned  justice  then  proceeded  to  reason  that  the  company  is  undoubt- 
edly bound  by  the  act  of  its  officer  in  making  such  a  "  certification," 
and  is  estopped  to  deny  the  truth  of  the  facts  certified,  either  expressly 
or  by  necessary  imphcation.  But  the  decision  of  the  court  turned 
upon  the  inquiry  as  to  what  those  facts  were,  —  in  other  words,  as  to 
the  real  meaning  of  such  a  certification,  as  appears  from  the  language 
already  quoted. 

§  2499.  Right  of  Corporation  to  Refuse  Substitution  of 
Assignee  until  Subscription  Paid.  —  As  the  subscription  to  the 
capital  stock  creates  a  debt  against  the  stockholder  in  favor  of 
the  corporation,  this  substitution  of  a  transferee  so  as  to  release 
the  transferor,  cannot,  it  has  been  held  under  the  lanojuaofe  of 
a  statute,  take  place  without  the  sanction  of  the  corporation. ^ 
But  the  power  of  the  corporation  to  refuse  to  register  the  assign- 
ment and  issue  certificates  to  the  assignee  until  the  assignor  has 
paid  any  unpaid  balance  due  on  his  subscription,  is  believed  to  de- 
pend upon  the  terms  of  the  charter  or  governing  statute.  The 
principle,  however,  remains  that  the  mere  assignment  of  a  sub- 
scriber of  his  shares  will  not  relieve  him  from  liability  to  the  cor- 
poration ia  respect  of  any  unpaid  balance  due  thereon  until  the 
assignee  is  regularly  substituted  in  his  place  pn  the  books  of  the 
corporation.^  But  this  does  not  solve  the  question  whether  the 
corporation  can  refuse  its  assent  to  the  assignment,  or  whether 
the  assignee  will  not  be  entitled  to  the  usual  remedies  to  compel 
such  assent  or  to  recover  damages  of  the  corporation  for  its  refusal 
to  give  such  assent,  on  the  theory  of  a  conversion  of  his  shares. 

§  2500.  Costs  Given  for  Unreasonably  Refusing  to  Regis- 
ter. —  Where  a  corporation  unreasonably  refuses  to  transfer 
shares  of  stock,  unless  under  a  decree  of  a  court,  costs  will  be 
decreed  against  it.* 

1  Ibid.,  25  Q.    B.  Div.,  pp.  519,  520.  3  Burke  v.  Smith,  16  Wall.  (U.  S.) 

2  Graff  V.  Pittsburgh  &c.  R.  Co.,  31      390,  400. 

Pa.  St.  489;  Everhart  v.  Philadelphia  ^  lasigi  v.  Chicago  &c.  R.  Co.,  129 

&c.  R.  Co.,  28  Pa.  St.  340 ;    Pittsburgh      Mass.  46. 
&c.  R.  Co.  V.  Clarke,  29  Pa.  St.  146. 
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§  2501.  Corporation  should  Refuse  Transfer  unless  Cer- 
tificate Surrendered.  —  Where  certificates  are  outstanding  rep- 
resenting shares  of  stock,  it  is  the  duty  of  the  corporation  to 
resist  any  transfer  of  such  shares  on  its  books,  without  the 
production  and  surrender  of  the  certificates ;  and  any  act  done  or 
suffered  by  the  corporation  which  invests  a  new  party  with  the 
ownership  of  the  shares,  without  the  due  production  and  surrender 
of  the  certificate,  renders  the  corporation  liable  to  the  real  owner 
of  the  shares  for  their  conversion. ^  "  Any  transfer  of  stock  by 
a  corporation  upon  its  books,  in  the  absence  of  the  original  cer- 
tificate, is  made  at  its  peril,  and  the  real  owner  of  the  stock, 
evidenced  by  such  certificate,  loses  nothing  thereby  ;  but  upon  the 
stock  so  issued  by  wrong  or  mistake,  the  corporation  is  liable  to 
a  bona  fide  holder  thereof.^  It  has  accordingly  been  held  that 
a  bank  whose  certificates  of  stock  entitle  the  stockholder  upon 
their  face  to  so  many  shares,  which  are  transferable  on  the 
books,  by  attorney  or  in  person,  when  the  certificates  are 
surrendered,  but  not  otherwise,  and  which  allows  a  stockholder 
to  transfer  his  stock,  on  the  books  of  the  bank,  without  producing 
and  surrendering  his  certificates,  is  liable  to  a  bona  fide  transferee 
for  value  of  the  same  stock,  who  produces  the  certificates  with 
properly  executed  power  of  attorney  to  transfer,  and  this 
although  no  notice  has  been  given  to  the  bank  of  the  transfer^ 
The  reason  is  that  already  stated  with  reference  to  the  nature  of 
stock  certificates,  that  they  are  a  continuing  affirmation  by  the 
corporation  of  the  title  of  the  person  therein  named  to  the  number 
of  shares  therein  named.  It  is  within  the  scope  of  the  authority 
of  the  officer  of  the  corporation  charged  with  the  duty  of  recording 
the  transfer,  of  receiving  the  old  and  issuing  the  new  certificate,  to 
bind  the  corporation  by  this  representation  in  the  new  certificate.* 

1  Smith  V.  American  Coal  Co.,   7  Sewall  v.   Boston    &c.   Co.,   4    Allen 

Lans.  (N.  Y.)  317;  Miller,  J.,  in  Gush-  (Mass.),  277;  Strange  v.  Houston  &c. 

man  v.  Thayer  &c.  Man.  Co.,  76  N.  Y.  R.  Co.,  53  Tex.  162;  Bank  v.  Lanier, 

365;  s.G.  32  Am.  Rep.  315,  319.     See  11   Wall.  (U.    S.)   369;    Hall  v.   Rose 

also  New  York  &c.  R.  Co.  v.  Schuyler,  Hill  &c.  Road  Co.,  70  lU.  673. 

34  N.  Y.  83;  Davis  v.  Bank,  2  Bing.  -  Supply  Ditch   Co.   v.   Elliott,    10 

393;  Pollock  V.  Bank,    7   N.   Y.   274;  Colo.  327;  s.  c.  3  Am.  St.  Rep.  586,  592. 

Cohen  v.   Gwynn,  4   Md.  Ch.  357;  Re  ^  Bank  u.  Lanier,  11  Wall.  (U.  S.) 

Bahia  &c.  R.  Co.,  L.  R.  3  Q.  B.  584;  369. 

Donaldson  v.  Gillot,  L.  R.  3  Eq.  274 ;  •*  It  is  held  to  be  within  the  apparent 
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§  2502.  Illustrations. — It  follows  that  if  the  equitable  oioner  of 
shares  of  corporate  stock  which  are  outstanding  in  the  name  and 
possession  of  a  third  person,  who  claims  them  as  absolute  owner,  makes 
demand  of  the  company  for  the  transfer  and  delivery  of  them,  but 
without  returning  to  it  the  certificates,  and  it  refuses  to  comply  with 
this  demand,  such  equitable  owner  cannot  maintain  an  action  against 
the  company  and  the  legal  holder  for  the  value  of  the  stock,  i  Upon 
this  state  of  facts  it  was  observed  by  Mcllvaine,  J. :  ''  The  defendant 
was  a  railroad  corporation  whose  corporate  property  consisted  of  a  rail- 
way and  other  valuable  interests.  This  corporate  property  was  held  by 
the  company  in  trust  for  the  benefit  of  its  stockholders.  The  plaintiff 
was  an  equitable  stockholder,  and  as  such,  had  a  resulting  beneficiary 
interest  in  the  corporate  property,  and  was  entitled  to  all  the  rights  and 
privileges  of  a  corporator.  The  defendant  had  no  power  of  control 
over  the  stock  of  the  plaintiff  except  as  to  the  mode  and  manner  of 
transferring  the  legal  title.  The  legal  title,  or,  in  other  words,  the 
certificates  of  the  plaintiff's  stock,  the  primary  evidence  of  this 
ownership,  was  in  the  name  and  possession  of  another  party  who 
claimed  to  be  the  absolute  owner  thereof.  The  books  of  the  company 
coincided  with  the  evidence  of  the  certificates,  and  made  ^  prima  facie 
case  against  the  claim  of  the  plaintiff.  Now,  can  it  be  that,  because 
the  defendant  refused  to  assume  the  peril  of  deciding  between  the  con- 
tending claimants,  by  issuing  their  certificates  for  the  same  stock  to  the 
plaintiff  upon  demand,  that  it  thereby  became  a  wrong-doer  and  con- 
verted the  plaintiff's  stock  to  its  own  use,  and  rendered  itself  liable  to 
respond  in  the  full  value  of  the  stock  to  the  claimant  who  could  establish 
his  right  in  a  court  of  law  ?  The  mere  statement  of  the  proposition 
refutes  it."  2  -  -  -  The  owner  of  stock  in  a  corporation  put  his  cer- 
tificate, with  an  executed  transfer  in  blank  upon  it,  into  the  hands  of 
an  agent,  for  the  purpose  of  effecting  a  sale.  The  agent  filled  in  the 
transfer  and  made  sale,  and  transferred  the  certificate  to  A.,  who  pur- 
chased in  good  faith  and  for  value.  The  original  owner  of  the  stock  sold 
it  to  B.  for  a  valuable  consideration,  B.  also  purchasing  it  in  good  faith, 
and  without  notice  of  A.'s  rights,  but  without  acquiring  possession  of 
the  certificate,  and  the  stock  was  transferred  to  B.  upon  the  corporation 

authority  of  the  secretary  of  a  corpo-  Ohio  L.  J.  198.    Compare  Bishop  v. 

ration,   not  only  to  issue  new   stock  Balkis  Consol.  Co.,  25  Q.  B.  Div.  512; 

certificates    on  the  surrender  of   old  s.  c.  31  Am.  &  Eng.  Corp.  Cas.  342;  8 

ones,  but  also  impliedly  to  represent,  &  Rail.  v.  Corp.  L.  J.  466. 

by  the  issuance  of  tlie  new  certificates,  ^  National  Bank  v.  Lake  Shore  &c. 

that  the  old  ones  have  been  surren-  R.  Co.,  21  Ohio  St.  221. 

dered.     Cincinnati  &c.  R.  Co.  r.  Cit-  -'  JUd.,  p.  232. 
izens  Nat.  Bank  CS"per,  Ct.  Cin.),  24 
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books,  and  a  new  certificate  issued  to  B.  The  certificates  issued  by 
the  corporatiou  contained  a  clause  to  the  effect  that  they  were  trans- 
ferable by  assignment,  and  that  a  new  certificate  would  be  issued  upon 
the  surrender  of  the  old  one.  A  by-law  of  the  corporation  provided  that 
transfers  might  be  made  either  upon  the  certificate  or  upon  a  separate 
paper,  and  that  upon  presentation  of  the  transfer  ' '  with  the  certifi- 
cate "  a  new  certificate  should  be  issued.  It  was  held  that  the  corpo- 
ration was  liable  to  A.  for  damages  for  the  conversion  of  his  shares.  ^ 

§  2503.  New  Certificates  Issued  without  Taking  up  Origi- 
nal Ones,  Invalid.  —  If  the  secretary  of  a  corporution  issues 
new  share  certificates  without  taking  up  and  cancelling  the  origi- 
nal certificates,  the  new  certificates  will  be  invalid, ^  except  as  the 
foundation  of  a  claim  for  indemnity  against  the  corporation 
under  the  principle  elsewhere  stated.^ 

§  2504.  Certificate  Need  not  be  Presented  in  Order  to  Draw 
a  Dividend.  —  But  where  the  holder  of  a  certificate  stands  on 
the  books  of  a  corporation  as  the  registered  owner  of  the  shares, 
it  is  not  necessary  for  the  protection  of  the  corporation,  in  pay- 
ing to  him  a  dividend  which  has  been  declared,  that  he  should 
produce  to  the  corporation  his  certificate.  The  corporation  is 
in  such  a  case  entitled  to  go  by  its  own  record,  in  the  absence  of 
notice  of  anything  impeaching  the  title  of  him  who  on  that  record 
appears  to  be  the  owner  of  the  shares.* 

§  2505.  Transfers  in  Pursuance  of  a  General  Power  of 
Attorney  but  without  the  Indorsement  of  the  Owner.  —  It  has 

been  held  that  a  general  power  of  attorney  authorizing  an  agent 
to  sell,  dispose  of,  transfer  and  deliver  all  or  any  of  the  interests 
of  the  principal  in  the  capital  stock  of  any  association  or  body 
corporate,  does  not  confer  upon  the  agent  the  power  to  trans- 
fer to  himself  the  shares  of  the  principal  in  the  shares  of  a  cor- 


1  Strange  v.  Houston  &c.  R.  Co.,  *  Brisbane  v.  Delaware  &c.  R.  Co., 
63  Texas,  162.  25  Hun  (N.  Y.),  438,    citing  Smith  v. 

2  Hall  V.  Eose  Hill  &c.  Co.,  70  HI.  American  Coal  Co.,  7  Lans.  (N.  Y.) 
673;  Cincinnati  &c.  R.  Co.  ^).  Citizens  317;  McNeil  v.  Tenth  Nat.  Bank,  4G 
Nat.  Bank  (Super.  Ct.  Cin.),  24  Ohio  N.  Y.  325;  s.  c.  7  Am.  Rep.  341;  Man- 
L.  J.  198.  ning  v.   Quicksilver  Mining  Co.,   24 

3  But  see  post,  §§  2577,  2578.  Hun  (N.  Y.),  360;  ante,  §§  2172,  2180. 
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poration,  or  to  transfer  such  shares  except  by  an  indorsement 
upon  the  certificate  in  the  usual  way  for  and  in  the  name  of  the 
principal ;  and  that,  where  the  corporation,  on  the  surrender  of 
the  share  certificate  by  the  agent,  without  any  indorsement 
thereon,  but  upon  the  mere  exhibition  of  this  general  power  of 
attorney,  issued  to  him  in  exchange  therefor  new  certificates  for 
an  equal  number  of  the  shares  of  the  corporation,  it  became  liable 
to  his  principal  for  damages  for  the  conversion  of  her  shares. 
Nor  could  the  corporation  invoke  the  principle  that  where  one 
of  two  innocent  persons  must  suffer,  the  loss  shall  fall  upon  him 
who  has  afi'orded  the  opportunity  for  the  commission  of  a  wrong, 
because  it  was  the  corporation  that  afforded  the  agent  the  oppor- 
tunity to  inflict  the  wrong  upon  his  principal  and  which  aided 
him  in  so  doing. ^ 

§  2506.  Validity  of  a  By-law  Restraining  Transfers  except 
vipon  Surrender  of  Certificate,  etc. — From  what  has  preceded 
it  is  almost  needless  to  say  that  a  by-law  of  a  corporation,  pro- 
viding that  no  shares  of  its  stock  shall  be  transferred  on  its  books 
until  the  certificate  has  been  surrendered  to  its  president  or  shown 
to  be  lost,  is  valid  and  binding  on  all  its  stockholders  and  their 
heirs. ^ 

§  2507.  Illustration  of  the  Rule  that  a  Transferee  Demand- 
ing* Recognition  must  Present  his  Certificate.  —  A  good  illustra- 
tion of  the  rule  that  a  transferee  of  a  certificate  of  shares  in  a 
corporation,  who  demands  recognition  as  a  shareholder  by  the  corpora- 
tion and  claims  rights,  against  the  corporation,  in  virtue  of  being  one  of 
its  shareholders,  must,  in  order  to  substantiate  his  demand,  present  his 
certificate,  is  found  in  a  recent  case  in  Colorado  where  the  transferee 
of  two  shares  in  a  ditch  or  water  company  demanded  the  number  of 
inches  of  water  to  which  he  was  entitled  in  virtue  of  being  a  holder  of 
the  two  shares,  but  without  communicating  to  the  company  the  fact 
that  he  was  such  holder.  It  was  held  that,  without  communicating  the 
fact  to  the  company,  he  acquired  as  against  them  no  right  to  the  water, 
and  that  for  taking  the  water  without  the  consent  of  the  company,  on 

1  TafEt  V.  Presidio   &c.   R.  Co.,  84  terpretation  of  the  power  of  attorney, 

Cal.  131;  s.  c.  18  Am.  St.  Eep.  166;  24  but  the  statement  of  the  text  is  offered 

Pac.  Rep.  436;  reversing  on  rehearing  as  a  fair  summary  of  the  decision. 

7  Rail.  &  Corp.  L.  J.  33;   22  Pac.  Rep.  2  state  v.  Iberville    Parish  Judge, 

485.  The  question  turned  upon  the  in-  30  La.  An.  Part  I.,  308. 
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the  theory  that  he  had  become  the  owner  of  it,  he  was  in  fact  a 
trespasser.  1 

§  2508.  Transfer  under  a  Decree  of  Confiscation. —  In  a  case 
arising  in  Georgia  soon  after  the  late  civil  war,  it  was  held  that  where 
the  complainants  claimed  title  to  fifty  shares  of  railway  stock,  purchased 
from  those  who  derived  their  title  thereto  under  a  judgment,  and  pro- 
ceedings thereunder  of  the  district  court  of  the  ' '  Confederate  States  of 
America  for  the  Southern  District  of  Georgia,"  confiscating  such  stock 
as  the  property  of  citizens  of  another  of  the  United  States  as  being 
alien  enemies, —  that  the  purchasers  of  the  stock  did  not  acquire  a 
valid  title  thereto  so  as  to  defeat  the  title  of  its  original  owners,  and 
that  the  corporation  could  not  be  required  to  transfer  to  such  pur- 
chasers a  certificate  of  ownership  of  the  stock  on  the  books  of  the 
company. 2  _  -  _  _  Where  shares  in  a  corporation  were  sold  by  a 
United  States  marshal  under  a  decree  of  confiscation^  which  was  void 
because  rendered  in  proceedings  in  which  no  notice  had  been  given  to 
the  owner  of  the  stock,  and  the  corporation  had  denied  the  purchaser's 
title,  and  that  purchaser  had  sold  the  stock  to  the  plaintiff,  —  it  was 
held,  in  an  action  of  trespass  on  the  case  for  the  value,  that  the  cor- 
poration was  not  liable  to  the  plaintiff  for  the  stock  or  unpaid  dividends, 
the  plaintiff  having  had  such  notice  of  the  facts,  before  his  purchase, 
as  should  have  put  him  upon  inquiry.^ 

§  2509.  Effect  of  Transfer  by  Order  of  Court  to  Purchaser 
at  Sheriff's  Sale.  —  When  a  judicial  tribunal  of  last  ref^ort,  after 
a  bona  fide  contest  by  the  corporation,  has  ordered  slock  to  be 
transferred  to  a  purchaser  at  a  sheriflTs  sale,  the  corporation  is 
not  liable  to  the  holder  of  the  certificate  of  the  stock,  who  took 
no  steps  to  protect  himself.* 

§  2510.   Transferring  a  Fractional   Part  of    a  Share.  —  It 

seems  that  an  action  for  damages  will  not  lie  against  a  corpora- 
tion for  refusing  to  transfer  on  its  books  a  fractional  part  of  a 
share,  —  as  where  three  persons  buy  a  share  together,  and  one 
of  them  sues  the  corporation  for  the  conver.sion  of  his  interest.^ 

1  Supply  Ditch  Co.  v.  Elliott,  10  *  Friedlander  v.  Slaughter  House 
Colo.  327 ;  s.  c.  3  Am.  St.  Rep.  586.  Co.,  31  La.  An.  523. 

2  Central  Railroad  &c.  Co.  v.  Ward,  ^  Haegele  v.  Western  Stove  Man. 
37  Ga.  515.  Co.,  29  Mo.  App.  486.     As  to   trans- 

3  Avil  V.  Alexander   Water   Co.,  1  ferring  a    fractional  portion   of    the 
Hughes  (U.  S.),  408.  shares  represented  in  a  single  certifi- 
cate, see  post,  §  2548. 
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§  2511.  Previous  Transfer  to  Purchaser  under  Execu- 
tion.  One  who  purchases  shares  of  bank  stock,  expressed  to 

be  *' transferable  at  the  bank,"  has  no  action  against  the  bank 
for  refusing  to  transfer  them  to  him  on  its  books,  where,  previous 
to  any  notice  by  him  to  the  bank,  it  had  transferred  them  in  good 
faith  to  one  who  had  purchased  them  at  a  sale  on  execution  against 
the  person  in  whose  name  they  stood  on  the  corporate  books.^ 

§2512.  Injunction  Restraining  Transfer.  —  Where  bank 
shares  have  been  assigned  by  the  owner,  and  the  assignee  seeks  to  have 
them  transferred  on  the  books  of  the  bank,  in  accordance  with  a  pro- 
vision in  its  articles  of  association  requiring  the  transfer  to  be  so  made, 
the  bank  is  not  liable  to  an  action  for  refusing  to  allow  such  transfer 
to  be  made,  where  an  injunction  has  been  issued  under  §  294  of  the 
New  York  Code  of  Civil  Procedure,  in  proceedings  supplemental  to  ex- 
ecution on  judgment  against  the  assignor,  restraining  the  bank  from 
making  the  transfer. - 

§  2513.  Transfers  Ordered  by  Probate  Court.  —  Where  the 
evidence  tends  to  show  that  the  plaintiff  was  entitled  to  a  distributive 
share  in  an  estate;  that  an  order  of  the  probate  court  directed  the 
administrator  to  transfer  certain  corporation  stock  to  the  plaintiff  in 
payment  of  such  distributive  share,  and  that  the  plaintiff  afterwards 
refused  to  receive  the  stock  and  accepted  other  estate  in  lieu  thereof,  it  is 
not  error  to  instruct  that,  upon  such  a  state  of  facts,  the  plaintiff  cannot 
recover,  in  an  action  against  the  corporation  to  compel  his  recognition 
as  a  stockholder  and  for  the  conversion  of  his  interest  in  the  capital 
stock.  3 

Article  XIII.     Its   Duties   and  Responsibilities   Where   Certifi- 
cates Have  Been  Lost  or  Stolen. 

Section  Section 

2516.  Rights    of    owner   superior    to      2519.  In  such  a  case,  vendor  of   bona 

those  of  bona  ficU  purchaser  fid^   shareholder  may  be   lia- 

of  lost  or  stolen  shares.  ble    together    with    corpora- 

2517.  Corporation  issues  new  certifi-  tion. 

cate  at  its  peril.  2520.  Company  may  demand  bond  of 

2518.  And  refuses    transfers    to    the  indemnity  before  issuing  new 

rightful  owner  at  its  peril.  certificate. 

1  Williams  v.   Mechanics'  Bank,  5  2  purchase  v.  New  York  Exchange 

Blatchf.    (U.  S.)  59;  ante,  §  2400,  et      Bank,  3  Eobt.  (N.  Y.)  164. 
seq.  ^  Haegele  v.  Western   Stove   Mfg. 

Co.,  29  Mo.  App.  486. 
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Section  Sectiox 

2521.  Doctrine  that  company  cannot      2523.  Statnte    of    New    York     giving 

refuse  to  issue  certificates  on  remedy   for  procuring  dupli- 

boud    of     indemnity     being  cate  certificate  in  case  of  loss 

given.  of  original. 

2522.  Protecting  the  company  by  al-  2524.  The    constitutionality    of    this 

lowing  the  cause  to  stand  on  statute  doubtful. 

the  docket.  2525.  Construction  of  this  statute. 

§  3516.  Rights  of  Owner  Superior  to  those  of  Bona  Fide 
Purchaser  of  Lost  or  Stolen  Shares.  — A  certificate  of  stock  in 
a  private  corporation,  indorsed  in  blank  by  the  person  to  whom 
it  was  issued,  not  being  a  negotiable  instrument,  and  no  custom  or 
usage  to  the  contrary  among  stock  brokers  being  valid, ^  —  if  such 
certificate  is  lost,  or  stolen  from  the  owner,  without  fault  on  his 
part,  his  right  to  it  is  superior  to  that  of  any  person  who  may 
acquire  it  by  purchase  for  value  from  any  other  holder;  ^  and 
he  may  maintain,  against  the  corporation  and  the  person  who 
holds  the  stolen  scrip,  an  action  to  establish  his  right  to  it.^  The 
same  principle  has  been  applied  to  bills  of  lading  indorsed  in 
blank.*  It  has  been  observed,  with  reference  to  this  question, 
that  "  if  the  purchaser  from  one  who  has  not  the  title,  and  has 
no  authority  to  sell,  relies  for  his  protection  ou  the  negligence 
of  the  true  owner,  he  must  show  that  such  negligence  was  the 
proximate  cause  of  the  deceit.^ 

§  2517.  Corporation  Issues  New  Certificate  at  its  Peril.  — 

If  the  share  certificate  of  a  shareholder  has  been  lost^  and  he  or 
his  alleged  vendee  claims  of  the  corporation  the  issue  of  a  new 
certificate,  the  corporation  will  issue  it  at  its  peril,  and  is,  there- 
fore, as  elsewhere  stated,^  entitled  to  demand  indemnity  before 
maknig  such  new  issue.  This  is  well  illustrated  by  a  case  in 
Ohio,  where  the  following  statement  of  fact  and  holding  have 
been  condensed  from  the  official  syllabus.  In  1854,  a  railroad 
companv  issued  to  V.  certificates  of  stock,  declaring  ou    their 

1  Post,  §§  2587,  2588.  3  Wells  v.  Smith,  7  Abb.  Pr.  (N.  Y.) 

2  East  Birmingham  Land  Co.  •».  Den-      261. 


nis,  85  Ala.  565;  s.  c.  2  L.  B.  A.  836 
5  South.  Rep.  317;  28  Cent.  L.  J.  402 
5  Rail.  &  Corp.  L.  J.  296;  Barstow  i' 


4  Gurney  v.  Behreud,  3  El.  &  Bl.  622. 

=  Barstow  v.    Savage   Mining  Co., 

supra;  quoted  with  approval  in  East 


Savage  Mining  Co.  64  Cal.  388 ;  s.  c.  49      Birmingham  Land  Co.  v.  Dennis, supra. 
Am.  Rep.  705.  «  Ante,  §  2044;  post,  §  2517. 
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face  that  the  stock  was  transferable  on  the  company's  boobs  on 
surrender.  Soon  afterwards  V.  sold  the  stock  to  F.,  delivering 
to  F.  the  certificates  with  blank  powers  of  attorney  to  enable 
him  to  have  the  stock  transferred.  The  certificates  were  mis- 
laid by  F.,  and  were  not  discovered  until  1871.  In  1863,  on  ap- 
plication of  v.,  the  directors  issued  to  B.,  to  whom  V.  assumed 
to  sell  the  stock,  new  certificates,  believing  the  original  ones  to 
have  been  lost  by  V.  On  the  ground  of  such  issuance,  the  com- 
pany refused  an  application  of  F.'s  administrators  for  a  transfer 
of  the  stock  to  their  names,  and  for  an  account  of  the  dividends. 
The  by-laws  provided  that  no  new  certificates  should  be  issued 
in  place  of  any  certificate  previously  issued,  until  its  surrender 
and  cancellation;  also  that  certificates  might  be  issued  on  the 
special  order  of  the  board  of  directors,  in  the  place  of  certifi- 
cates lost  or  destroyed,  on  proof  of  such  loss  or  destruction, 
and  on  receiving  security  to  indemnify  the  company  against  loss 
consequent  upon  the  issuance  of  such  new  certification.  On  this 
state  of  facts  it  was  held :  1.  That  the  company  was  liable  to 
replace  the  stock  to  which  F.  was  entitled,  or  to  account  for  its 
value.  2.  That  this  liability  to  F.  was  not  affected  by  the  by- 
law enabling  persons  who  had  lost  certificates  to  obtain  new 
ones.  3.  That  the  company  was  not  liable  for  the  dividends 
paid  on  the  stock  before  it  had  notice  of  the  transfer  of  the 
certificate  to  F.  4.  That  until  the  transfer  of  the  stock  to  the 
holders  of  the  original  certificate  was  refused,  or  they  had  notice 
of  the  transfer  of  the  stock  to  other  parties,  the  statute  of 
limitations  did  not  begin  to  run.^ 

§  2518.  And  Refuses  Transfers  to  the  Rigbtful  Holder  at 
its  Peril.  —  So,  where,  on  a /«Zse  allegation  made  to  the  cor- 
poration by  a  shareholder,  that  his  share  certificate  has  been  lost, 
if  the  corporation  refuses  to  admit  a  bona  fide  purchaser  of  such 
certificate  to  registration  on  its  books,  as  a  shareholder  in 
respect  of  it,  it  equally  proceeds  at  its  peril.  This  is  well  illus- 
trated by  a  case  in  Wisconsin,  where  L.  assigned  his  certificate 
of  stock  in  a  railroad  company,  presented  to  the  company  an 
affidavit  that  he  had  lost  it,  and  procured  the  issue  of  a  new  certi- 

1  Cleveland  &c.  R.  Co.  v.  Robbins,  35  Ohio  St.  483. 
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ficate  in  its  stead,  upon  giving  his  bond  "  to  save  the  company 
harmless  from  all  loss  by  reason  of  said  second  issue,  and  from 
any  Uability  on  account  of  *  *  *  the  stock  described  in  said 
affidavit."  The  railroad  company  thereupon  refused  to  allow  a 
transfer  of  the  stock  on  its  books  when  requested  by  the  bolder 
of  the  original  certificate,  and  the  stock  depreciated  so  that  it 
became  worthless.  It  was  held:  1.  That  an  action  on  the 
case  for  such  refusal  lay  against  L.  as  well  as  against  the  rail- 
road company.  2.  (By  majority  of  the  court):  That  the 
bond  was  general  assets  of  the  company,  and  that  the  plaintiff 
could  not  have,  by  subrogation,  a  right  of  action  in  equity  upon 
it.i 

§  2519.  In  Such  a  Case  Vendor  of  Bona  Fide  Shareholder 
may  be  Liable  together  witli  the  Corporation. — From  the 
case  just  considered  ^  we  may  extract  the  conclusion  that  if  a 
shareholder  sells  his  shares  to  a  purchaser  for  value  and  in  good 
faith,  and  afterwards,  by  means  of  a  false  affidavit  of  their  loss, 
and  a  bond  of  indemnity,  procures  the  corporation  to  issue  new 
shares  to  him,  and  to  refuse  to  admit  to  registration  and  to  the 
rights  of  a  shareholder  his  vendee, — the  latter  may  have  an  ac- 
tion both  against  him  and  the  corporation.  The  case  falls 
within  the  well  known  rule  that  all  who  direct,  request  or  advise 
an  act  to  be  done  which  is  wrongful,  are  in  themselves  wrong- 
doers and  responsible  for  all  damages;  ^  or,  as  more  accurately 
stated,  "that  all  who  aid,  command,  advise  or  countenance  the 
commission  of  a  tort  by  another,  or  who  approve  of  it  after  it  is 
done,  if  done  for  their  benefit,  are  liable  in  the  same  manner  as 
they  would  be  if  they  had  done  the  same  tort  with  their  own 
hands;  "  *  and,  further,  that  every  unlawful  interference  with,  or 
assertion  of  control  over  the  property  of  another,  is  sufficient  to 
subject  a  party  to  an  action.^  In  such  a  case  the  corporation  is 
liable  for  the  conversion  of  the  shares  of  the  member,  as  the 
direct  and  original  wrong-doer,  and    the   shareholder  who   has 

1  Greenleaf  v.  Ludington,  15  Wis.  *  Judson  v.  Cook,  11  Barb.  (N.  Y.) 
668;  s.  c.  82  am.  dec.  698.  644. 

2  Greenleaf  v.  Ludington,  15  Wis.  ^  Wall  v.  Osborn,  12  Wend.  (N.  Y.) 
568;  s.  c.  82  Am.  Dec.  698.  39;  Phillips  v.  Hall,  8  Id.  610;  s.  c.  24 

3  Beardsley,  C.  J.,  in  Davis  v.  New-  Am.  Dec.  108;  Dreyer  o.  Ming,  23  Mo. 
kirk,  5  Denio  (N.  Y.),  94.  434. 
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thus  induced  the  corporation  to  do  the  wrongful  act  is  liable  as 
its  co-trespasser  or  co-tort-feasor;  for  in  torts  simpUclle7"a\\  who 
participate  are  principals.  Such  a  case  sustains  a  close  analogy 
to  the  principle  that  a  party  who  requests  a  sheriff,  or  other 
levying  officer,  to  do  an  act,  or  who  indemnifies  him  for  doing 
it,  makes  himself  liable  for  damages  if  the  act  turns  out  to  be 
wrono-ful.^  Citincj  these  authorities,  and  reasoning  somewhat  in 
this  way,  the  Supreme  Court  of  Wisconsin  reached  the  conclu- 
sion above  stated,  and  gave  its  own  reasons  therefor  in  the  lan- 
o-ua<'-e  of  Dixon,  C.  J. :  "  It  is  impossible  to  distinguish  between 
these  cases  and  the  one  at  bar.  The  refusal  of  the  company  to 
make  the  transfer  resulted  naturally  and  ordinarily  from  the 
giving  of  the  bond  of  indemnity."  ^ 

§  2520.  Company  may  Demand  Bond  of  Indemnity  be- 
fore Issuing  New  Certificate.  —  A  bond  of  indemnity  may  be 
required  by  a  corporation  as  a  condition  of  issuing  new  certifi- 
cates of  stock  for  those  that  have  been  lost,  where  the  owner  is 
an  assignee  and  has  never  had  possession  of  the  old  certificates, 
and  the  lapse  of  time  is  not  so  great  as  to  preclude  danger  of 
their  reappearance.^ 

§  2521.  Doctrine  that  Company  can  not  Refuse  to  Issue 
Certificates  on  Bond  of  Indemnity  being  Given.  —  There  is  an 
ill-considered  and  discredited  case  in  Louisiana,  which  holds  that  where 
there  is  a  by-laio  of  the  company  providing  that,  in  the  case  of  the  loss 
of  the  certificate,  it  must  be  advertised  for  a  certain  time,  after  which 
a  new  one  may  be  issued  upon  the  application  of  the  shareholder,  the 
o-ivino-  of  bond,  etc.,  —  if  one  claiming  to  have  lost  his  certificate  estab- 
Ushes,  to  the  satisfaction  of  the  court,  the  fact  of  the  loss  and  of  the 
advertisement  required  by  the  by-law,  it  can  compel  the  company,  by 
mandamus,  to  issue  a  new  certificate  without  giving  to  it  a  bond  of 
indemnity.  The  court  could  perceive  no  good  reason  for  requiring  such 
a  bond.  The  judge  who  dehvered  the  opinion  said:  "The  stock  can 
not  be  transferred  by  the  railroad  except  upon  the  books  of  the  respond- 

1  Davis  u.  Newkirk,   supra;  Judson  ^  Qreenleaf  ».  Ludington,   15  Wis. 

V.  Cook,  supra;    Root  v.  Chandler,  10  568,  569;  s.  c.  82  Am.  Dec.  698. 

Wend.  (N.  Y.)  110:  s.  c.  25  Am.  Dec.  3  Guilford  v.  Western  U.  Tel.  Co., 

546;    Coats  v.    Darby,    2   N.    Y.    517;  43    Minn.  434  s.  c.  46  N.  W.  Rep.  70; 

Herring  v.  Hoppock,  3  Duer  (N.  Y.),  ante,  §  2044. 
20;  s.  c.  affid.,  15  N.  Y.  409. 
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ent  and  the  production  of  the  certificate."  ^  The  judge  who  wrote  this 
opinion  seems  to  have  had  no  adequate  understanding  of  the  nature  of 
stock  certificates,  or  of  the  effect  of  their  loss,  or  of  the  opportunities  of 
a  fraud  in  alleging  and  proving  their  loss. 

§  2522.  Protecting  the  Company  by  Allowing  the  Cause  to 
stand  on  the  Docket. — In  a  case  in  Texas,  which  was  a  suit  in 
equity  by  the  alleged  owners  of  a  lost  share  certificate  to  establish  their 
rights  to  the  shares  therein  described,  and  which  consequently  depended 
for  its  decision  upou  the  same  principles  as  the  preceding  case,  the 
court  took  a  much  more  just  and  serious  view  of  the  injurious  conse- 
quences which  might  flow  to  innocent  persons  from  a  false  allegation  of 
the  loss  of  such  a  certificate,  or  from  an  improper  use  of  it  if  it  should 
be  outstanding.  The  suit  was  tried  in  1878,  and  it  was  made  to  appear 
that  the  shares  had  been  issued  to  the  ancestors  of  the  plaintiffs  in  1841, 
and  that  they  still  stood  in  his  name  on  the  books  of  the  company.  The 
District  Court  found  that  the  certificate  had  been  lost,  and  that  the 
plaintiffs,  as  the  heirs  of  the  original  owner,  were  the  lawful  owners  of 
it.  It  was  held  that,  in  view  of  the  fluctuating  value  of  the  stock,  the 
uncertainty  when  it  would  be  necessary  to  give  a  bond  of  indemnity  in 
case  the  plaintiffs  should  seek  to  obtain  exclusive  control  of  their  share 
in  the  stock,  etc.,  of  the  company,  and  the  number  of  the  plaintiffs,  — 
the  case  should  remain  open  on  the  docket  of  the  District  Court,  until 
it  could  be  finally  dismissed  without  prejudice  to  either  party ;  that  the 
plaintiffs  should  have  the  pri\dleges  of  a  stockholder,  so  long  as  no 
superior  title  to  such  certificate  was  set  up,  and  should  give  the  com- 
pany a  bond  of  indemnity  against  all  loss  in  case  such  title  should  be 
established,  and  should  also  give  other  bonds  whenever  they  should  claim 
exclusive  ownership  of  any  of  the  capital  stock.^ 

§  2523.  Statute  of  Xew  York  Giving  Remedy  for  Procuring 
Duplicate  Certificate  in  Case  of  Loss  of  Original.  —  A  statute 
has  existed  in  New  York  since  1873,  giving  a  remedy  to  a  shareholder 
who  has  lost  his  share  certificate,  for  the  purpose  of  compeUing 
the  corporation  to  issue  to  him  a  duplicate.  This  statute  derives 
more  than  ordinary  importance  from  the  fact  that  it  is  found  on  the 
statute  books  of  the  greatest  commercial  State  of  the  Union,  and  the 
State  in  which  probably  the  greatest  corporate  interests  are  centered, 
and  from   the  further  fact  that  it  seems  already  to  have  been  adopted 

1  State  ex  rel.  v.  New  Orleans  Gas  Tex.  269.  The  decree,  which  is  a  long 
Light  Co.,  25  La.  An.  413.  one,  is  set  out  in  the  report,  56  Tex. 

-  Galveston  City  Co.  v.  Sibley,  5G      pp.  279-81. 
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by  some  of  the  other  States.  It  is  therefore  thought  expedient 
to  set  it  out  in  full:  "  Whenever  any  company,  incorporated  under  the 
laws  of  this  State,  shall  have  refused  to  issue  a  new  certificate  of  stock 
in  place  of  one  theretofore  issued  by  it,  but  which  is  alleged  to  have 
been  lost  or  destroyed,  the  owner  of  such  lost  or  destroyed  certificate 
or  his  legal  representatives  may  apply  to  the  supreme  court  at  any 
special  term  thereof  appointed  to  be  held  in  the  judicial  district  where 
such  owner  resides,  for  an  order  requiring  such  corporation  to  show 
cause  why  it  should  not  be  required  to  issue  a  new  certificate  of  stock 
in  place  of  the  one  so  lost  or  destroyed.  Such  application  shall  be  by 
petition,  duly  verified  by  the  owner,  in  which  shall  be  stated  the  name 
of  the  corporation,  the  number  and  date  of  the  certificate,  if  known,  or 
can  be  ascertained  by  the  petitioner,  the  number  of  shares  of  stock 
named  therein,  and  to  whom  issued,  and  as  particular  a  statement  of 
the  circumstances  attending  such  loss  or  destruction  as  such  petitioner 
shall  be  able  to  give.  Upon  the  presentation  of  said  petition,  such 
court  shall  make  an  order  requiring  said  corporation  to  show  cause,  at 
a  time  and  place  therein  mentioned,  why  it  should  not  be  required  to 
issue  a  new  certificate  of  stock  in  place  of  the  one  described  in  said 
petition.  A  copy  of  said  petition  and  of  said  order  shall  be  served 
upon  the  president  or  other  head  of  such  corporation,  or  on  the  cashier, 
secretary  or  treasurer  thereof,  personally,  at  least  ten  days  before  the 
time  designated  in  said  order  for  showing  cause. ^  At  the  time  and 
place  specified  in  said  order,  and  on  proof  of  due  service  thereof,  the 
said  court  shall  proceed,  in  a  summary  manner  and  in  such  mode  as  it 
may  deem  advisable,  to  inquire  into  the  truth  of  the  facts  stated  in  said 
petition,  and  shall  hear  such  proofs  and  allegations  as  may  be  offered 
by  or  in  behalf  of  the  petitioner,  or  by  or  in  behalf  of  such  corporation 
or  other  party  relative  to  the  subject-matter  of  such  inquiry ;  and  if, 
upon  such  inquirj'-,  the  said  court  shall  be  satisfied  that  such  petitioner 
is  the  lawful  owner  of  the  number  of  shares  of  the  capital  stock  or  any 
part  thereof,  described  in  said  petition,  and  that  the  certificate  therefor 
has  been  lost  or  destroyed,  and  cannot  after  due  diUgence  be  found, 
and  that  no  suflBcient  cause  has  been  shown  why  a  new  certificate 
should  not  be  issued  in  place  thereof,  it  shall  make  an  order  requiring 
said  corporation  or  other  party,  within  such  time  as  shall  be  therein 
designated,  to  issue  and  deliver  to  such  petitioner  a  new  certificate  for  the 
number  of  shares  of  the  capital  stock  of  said  corporation  which  shall  be 
specified  in  said  order  as  owned  by  said  petitioner,  and  the  certificate 
for  which  shall  have  been  lost  or  destroyed.  In  making  such  order  the 
court  shall  direct  that  said  petitioner  deposit  such  security  or  file  such 

1  New    York    Act    of  March  27th,  1873;  Laws  of  N.  Y.  1873,  ch.  161,  §  1. 
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a  bond  in  such  form  and  with  such  sureties  as  to  the  court  shall  appear 
sufficient  to  indemnify  any  person  othor  than  the  petitioner  who  shall 
thereafter  appear  to  be  the  lawful  owner  of  such  certificate  stated  to  be 
lost  or  stolen ;  and  the  court  may  also  direct  the  publication  of  such 
notice,  either  preceding  or  succeeding  the  making  of  such  final  order, 
as  it  shall  deem  proper.  Any  person  or  persons  who  shall  thereafter 
claim  any  rights  under  said  certificate  so  alleged  to  have  been  lost  or 
destroyed,  shall  have  recourse  to  said  indemnity,  and  the  said  corpo- 
ration shall  be  discharged  of  and  from  all  liability  to  such  person  or 
persons  by  reason  of  compliance  with  the  order  aforesaid ;  and  obedi- 
ence to  said  order  may  be  enforced  by  said  court  by  attachments 
against  the  officer  or  officers  of  such  corporation,  on  proof  of  his  or 
their  refusal  to  comply  with  the  same."  ^ 

§  2524.  The  Constitutionality  of   this  Statute  Doubtful. — 

An  analysis  of  this  statute  will  make  its  constitutionality  appear  more 
than  doubtful.  To  illustrate  this,  let  us  suppose  the  case  already  cited 
from  Ohio, 2  where  a  shareholder,  who  had  sold  his  shares  to  a  bona  fide 
pui-chaser  for  value,  went  before  the  corporation,  and,  on  satisfpng  it 
that  he  had  lost  them,  and  giving  to  it  a  bond  of  indemnity,  procured 
it  to  issue  new  share  certificates  to  him.  The  corporation  became 
liable  to  his  vendee  for  the  conversion  of  his  shares,  and  this  on  the 
most  obvious  grounds.  It  is  perceived  that  the  above  statute  contem- 
plates only  an  adversary  proceeding  between  the  party  alleged  to  have 
lost  his  share  certificate  and  the  corporation  whose  shares  he  has  lost. 
In  the  case  supposed,  the  third  party  who  would  be  the  equitable 
owner  of  the  shares,  would  not  be  cited  or  notified  and  would  not  have 
his  day  in  court,  but  his  shares  would  be  subjected  to  a  judicial  confis- 
cation in  a  proceeding  between  two  other  parties,  and  he  would  be 
remitted  to  a  bond  of  indemnity  which  might  or  might  not  be  good. 
Such  a  disposal  of  his  property  without  a  notice  and  without  a  hearing, 
by  a  proceeding  between  two  other  parties,  would  be  a  taking  of  it 
without  due  process  of  law,  and  this  would  bring  the  statute  within  the 
inhibition  of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States.  It  is  easy  to  perceive  how  the  shares  of  a  shareholder  residing 
in  England,  or  in  some  more  remote  country,  might  be  confiscated  by 
a  proceeding  under  this  statute,  and  he  remitted  to  a  worthless  bond  of 
indemnity.  It  is  beheved  that  governmental  power  does  not  extend  to 
the  disposal  of  the  rights  of  a  person,  — especially  of  an  aUen, — in 
this  manner,  without  notice  to  him  and  without  giving  him  any  oppor- 
tunity of  being  heard.     It  is  perceived  that  no  provision  is  made  for 

1  Ibid.,  §  2.  ^  -^^nte,  §  2517. 
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the  issue  of  any  process,  or  for  the  publication  of  any  notice,  directed 
to  any  one  who  may  be  supposed  to  be  a  claimant  of  the  shares  as 
ao-ainst  the  petitioner  in  the  proceeding  under  the  statute  ;  and  that  the 
only  notice  provided  for  is  such  a  notice  by  publication  either  preced- 
ing or  succeeding  the  making  of  the  final  order,  as  the  court  shall  deem 
proper,  —  that  is  to  say,  a  notice  in  the  mere  discretion  of  the  court. 
The  statute  seems  to  be  aimed  at  the  solution  of  a  real  difficulty,  and 
one  which  has  frequently  arisen  ;  but,  in  so  far  as  it  undertakes  to  dis- 
pose of  the  shares  of  an  absent  person  and  to  remit  him  to  a  bond  of 
indemnity,  by  a  proceeding  between  other  parties,  it  is  believed  to  have 
no  vadidity  whatever. 

§  2525.  Construction  of  this  Statute.  — It  has  been  held  —  and 
this  is  the  obvious  reading  of  the  statute  —  that  jurisdiction  in  the  Su- 
preme Court  to  make  the  order  required  by  it,  does  not  exist,  unless 
three  facts  are  established:  1.  That  the  petitioner  is  the  owner  of  the 
shares  claimed  to  have  been  lost  or  destroyed.  2.  That  such  shares 
have  been  lost  or  destroyed.^  That  they  cannot,  with  due  diligence,  be 
found. ^  It  follows  that  where  the  order,  which  was  made  in  such  a 
proceeding,  did  not  state  the  fact  that  the  shares  had  been  lost  or 
destroyed,  but  contained  the  statement  that  "  they  have  been  lost  or 
destroyed  as  to  the  apphcant  Philip  S.  Biglin,  and  that  they  can  not, 
after  due  diligence,  be  found  in  contemplation  of  law," — the  court  had 
no  jurisdiction  to  order  the  issuing  of  a  new  certificate. ^ 

Article  XIV.     Transfers  of  Shares  Held  in  Trust. 

Section  Section 

2527.  Issuing   stock  to  third  persons      2532.  Wben     the     executor     is    also 

"intrust."  trustee. 

2528.  Effect  of  notice  of  the  trust  on      2533.  Shares  held  by  "guardian." 

the  books  of  the  corporation:  2534.  The  case  of  trustees. 

duty    of    the   corporation    to  2535.  Lapse  of  time  will  not  affect  the 

protect    the    rights    of    the  notice  of  tlie  trust. 

cestui  que  trust.  2536.  Not    necessary    that  the  bene- 

„_-„    „.^         ,    ,  *  f.  1     ■     •  ficiary  should  be  named  on  the 

2529.  Different  classes  of  fiduciaries:  ,      ,  •' 

books. 

2537.  When  shares  are  registered  as 

held  "intru-t." 

2530.  rindiana.]  Administrator's  sale      2538.  Other      circumstances      under 

under  order  of  court.  which  corporation  chargeable 

2531.  Executors.  with  notice. 

1  Biglin  V.  Friendship  Association,  2  /Jiv^. 

46  Hun  (N.  Y.),  223;  s.  c.  11  N.  Y.  St. 
Rep. 560. 
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Section  Section 

2639.  Illustration:  corporation  liable      2545.  Illustration:  bona fid(i  purchase 

for  assisting  in  unauthorized  o£    shares     affected     with    a 

sale  of  shares  held  in  trust.  trust. 

2640.  Continued:  Advice   of    counsel      2546.  Assignee    in    insolvency    not  a 

does  not  exonerate   corpora-  bona  fide  purchaser. 

tion.  2547.  Irregular  transfer  by  the  trustee 

2541.  Liability  for  issuing  new  cer-  to  the  cestui  que  trust. 

tificate      where      a     trustee  2548.  Several  trustees,   all  must  join 

transfers    in    breach    of    his  in  the  transfer. 

trust.  2549.  Eight     of    cestui    que    trust    to 

2542.  Trustee  with  discretion  to  sell.  demand  a  transfer. 

2543.  Company  not  liable  unless  regis-  2550.  When  trustee  not  a  purchaser 

tration  of  transfer  contributes  and    not    liable    for    unpaid 

to  plaintiff's  loss.  balances. 

2544.  BoJia  fide    purchasers  of   such      2551.  [Massachusetts.]     Effect  of    a 

shares  protected.  sale  by  the  cestui  que  truU. 

§  2527.  Issuing    Stock    to    Third   Persons    "in   Trust."  — 

Corporate  stock  is  frequently  issued  "  in  trust  "  to  third  per- 
sons, who  are  not  regular  subscribers  therefor.  The  validity  of 
these  issues  depends  upon  the  construction  of  the  governino- 
statute  and  upon  various  considerations.  It  seems  that  a  corpo- 
ration cannot,  by  an  arrangement  of  this  kind,  disable  itself  from 
issuing  its  remaining  shares  to  bona  fide  takers  at  their  par 
value, — that  is,  from  filling  up  its  capital  stock  in  the  regular 
way.  Accordingly  we  find  a  case  where  it  was  held  that  a 
declaration  alleging  that  the  plaintiff,  at  the  request  of  the 
defendants,  a  railroad  corporation,  had  conveyed  his  stock  there- 
in to  a  third  person,  to  be  held  in  trust  for  certain  purposes,  and 
that  the  defendants,  in  consideration  thereof,  agreed  with  such 
trustee  not  to  issue  any  additional  stock  without  the  consent  of 
the  contractors  who  were  constructing  their  railroad,  but  that 
the  defendants,  without  such  consent,  had  issued  other  stock, 
whereby  the  value  of  that  conveyed  in  trust  by  the  plaintiff  had 
been  materially  diminished,  —  discloses  no  ground  of  action.^ 
The  original  issuing  of  corporate  stock  in  trust  is  quite  distinct 
from  the  act  of  all  the  stockholders  of  turning  over  their  shares 
in  trust  to  the  managers  of  a  so-called  "  trust  "  or  combination, 
where  the  object  is  to  unite  ali  the  corporations  engaged  in  a 
given  business  under  one  management  for  the  prevention  of  com- 

1  Poor  V.  European  &c.  E.  Co.,  59  Me.  270. 
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petition.  The  distinction  consists  in  the  fact  that  the  shares, 
after  they  are  issued,  are  the  property,  not  of  the  corporation, 
but  of  the  individual  members  ;  and  the  act  is  hence,  in  a  strict 
sense,  the  act  of  the  individual  members,  and  not  of  the  corpo- 
ration. But,  as  it  is  the  act  of  all,  for  purposes  which  concern 
the  o-overnment  of  the  corporation  and  the  conduct  of  its  busi- 
ness, a  court  looking  loosely  at  the  substance  of  things,  has  been 
able  to  say  that  such  an  act  is  the  act  of  the  corporation. ^ 

§  2528.  Effect  of  Notice  of  the  Trust  on  tbe  Books  of  the 
Corporation  :  Duty  of  tlie  Corporation  to  Protect  the  Rights 
of  the  Cestui  que  Trust.  —  Elsewhere  it  is  shown  that  a  corpo- 
ration is  a  trustee  for  each  of  its  shareholders  in  the  sense  that 
if  it  permits  his  shares  to  be  transferred  on  its  books  in  fraud  of 
his  rights,  it  is  liable  to  him  in  damages  for  their  conversion.^ 
On  principle,  the  corporation  is  equally  bound  to  protect  the 
rio-hts  of  the  beneficial  owner  of  shares  which  stand  on  its  books 
in  the  name  of  a  trustee  who  holds  them  in  trust  for  another. 
The  beneficiary  is  the  real  owner,  and  his  trustee  is  but  the 
repositary  of  his  legal  title.  Although  there  has  been  some 
wavering  of  judicial  opinion  on  this  question,^  yet  most  of  the 
cases  unite  in  holding  that  where  the  shares  are  so  registered  on 
the  books  of  the  company  as  to  convey  to  the  oflacers  of  the 
company  notice  that  they  are  held  in  trust  for  a  third  person,  the 
corporation  is  bound  to  see,  before  it  permits  a  conveyance  on 
its  books  by  the  trustee,  that  he  has  the  consent  of  the  cestui  que 
trust  where  that  is  necessary,  or  that  he  is  otherwise  acting  within 
the  authority  conferred  upon  him  by  the  instrument  creating  the 
trust  or  by  the  decree  of  a  court  of  competent  jurisdiction  ; 
otherwise  the  corporation  will  be  obliged  to  make  good  any  loss 

1  A  resolution  to  deliver  the  stock  corporation  a  party  to  the  combina- 

of  a  corporation  to  trustees  of  a  cer-  tion.     People  v.   North  River  Sugar 

tain  association  or  combination,  which  Ref.  Co.54Hun  (N.  Y.),  354;  s.  c.  5  L. 

iscarriedunanimouslyby  the  votes  of  R.  A.  386;  7  N.  Y.  Supp.  406.     This 

all  -who  are  present,  including  every  case  was  subsequently  affirmed  by  the 

member  of  the  trustees  of  the  corpo-  court  of  Appeals  of  New  York;  121  N. 

ration  and  all  the  shareholders  except  Y.  582. 
two  who  own  but  a  small  part  of  the  2  ^^ite,  §  2493,  et  seq. 

stock,  and  who  are  stated  in  fact  to  3  gee  Albert  v.  Savings  Bank,  2  Md. 

have  consented  to  the  delivery  of  the  159;  Albert  v.   Savings   Bank,  1   Md. 

stock,  —  is    sufficient     to    make    the  Ch.  407. 
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accruins:  to  the  trust  estate  from  the  unauthorized  transfer.  In 
short,  if  the  corporation,  having  notice  of  the  trust,  permits  the 
trustee  to  transfer  without  authority  it  is  liable  if  he  misappro- 
priates the  fund.^  Therefore,  one  who  holds  corporation  shares 
on  the  books  of  the  corporation  as  "  trustee  of  A.  B."  cannot 
insist  upon  their  transfer  by  the  corporation  without  exhibiting 
his  authority  in  full,^ 

§  2529.  Different  Classes  of  Fiduciaries,  Administrators, 
Guardians  and  Assignees.  — How  far  the  company,  or  transfer 
ao-eut,  is  charsrcable  with  notice  of  the  terms  under  which  stock 
is  held  in  a  fiduciary  capacity,  depends  largely  upon  the  nature 
of  the  trust.  In  the  case  of  administrators,  guardians  and  as- 
sio^nees  of  the  estates  of  insolvents,  it  would  seem  that  the  com- 
pany,  acting  in  good  faith  is  discharged  of  any  participation  in 
the  wrong,  when  it  assures  itself  of  the  official  character  of  the 
person  seeking  to  make  the  transfer.  For  the  law  casts  the 
looal  title  of  the  personal  property  of  the  estate  upon  such  trus- 
tees. Their  primary  duty  is  administration,  and  involves  the 
power  to  sell  personalty,  when  necessary  for  the  payment  of 
debts  or  the  proper  management  of  the  estate.^  So,  where  the 
transfer  is  signed  simply  as  administrator  and  is  made  to  the 
"  heirs  and  distributees  "  of  the  decedent,  the  company  is  not 
charged  with  notice  of  the  existence  and  contents  of  a  will,  al- 
thouo;h  in  fact  the  transfer  is  made  by  an  administrator  cujn  tes- 
tamento  annexo,  and  passes  the  title  to  the  stock  to  the  legatees 
in  accordance  with  the  terms  of  the  will ;  and  consequently,  is  not 
liable  for  permitting  a  subsequent  transfer  in  violation  of  the 
terms  of  the  trust.* 

1  Stewart  v.  Firemen's  Ins.  Co.,  53  ^  Bayard  v.  Farmers  &c.  Bank,  52 

Md.  564;  Magwood  v.  Railroad  Bank,  5  Pa.  St.  232. 

S.  C.  379;    Marbury  v.  Ehlen,  72  Md.  ^  Bayard  ©.Farmers'  &c.  Bank,  52 

206;  s.  c.  20  Am.  St.  Rep.  467;  Farm-  Pa.   St.    235;    Field    v.    Schieffelin,    7 

er.s  &c.  Bank  v.  Wayman,  5  Gill  (Md.),  Johns.  Ch.  150;   s.  c.  11  Am.  Dec.  441; 

336,  356;    Lowry  v.    Commercial  &c.  Wallace  v.  Holmes,  9  Blatchf.  (U.  S.) 

Bank,  Taney  (U.  S.),  310;  Bayard  v.  65.     Compare  Atkinson  u.  Atkmson,  8 

Farmers    «&c.    Bank,    52  Pa.  St.  232;  Allen  (Mass.),  15. 

Brewster  v.  Bartley,  37  Cal.  15;  s.  c.  *  Smith   v.   Nashville   &c.    R.   Co., 

99  Am.  Dec.  237.     See  a  note  on  this  91Tenn.  221;  s.  c.  18  S.  W.  Rep.  646. 
subject  in  19  Am.  &  Eng.  Corp.  Cas. 
412. 
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§  2530.   [Indiana.]    Administrator's  Sale    under    Order    of 

Court. This  doctrine  is  further  ilUistratcd  as  to  administrators    by 

the  ruhng  of  the  Supreme  Court  of  Indiana,  where  the  common  law 
right  of  the  administrator  to  sell  and  dispose  of  personal  property  no 
lono-er  exists.  It  is  provided  hy  statute  that,  in  the  absence  of  an 
order  of  court,  the  sale  must  be  public,  and  that  when  the  sale  is 
private,  under  order  of  court,  it  must  be  made  in  substantial  compliance 
with  the  order.  1  Under  this  state  of  the  law  it  was  held  to  be  the  duty 
of  a  corporation,  before  it  transferred  on  its  books  shares  of  its  stock 
which  had  been  sold  at  private  sale,  to  ascertain  whether  the  terms  of 
the  order  of  court  had  been  complied  with.  And  where  an  order 
required  the  sale  to  be  on  good  security,  and  the  statute  authorized  a 
credit  of  only  one  year,  and  the  administrator  sold  upon  a  credit  of 
ten  years,  and  accepted  the  individual  note  of  the  purchaser  without 
security,  the  company  was  held  liable  for  the  loss  occasioned  by  a 
registration  of  the  transfer  and  the  issuing  of  new  certificates, ^ 

§  2531.  Executors.  —  Geoerally  speaking,  an  executor  stands 
upon  the  same  footing.  His  duty  is  to  pay  debts  and  legacies 
out  of  the  personal  estate,  and  even  to  use  specific  legacies  to 
pay  debts,  if  necessary.  His  letters  testamentary  show  an  ap- 
parent rifjht  to  dispose  of  the  stocks  of  the  testator  even  though 
bequeathed  specifically ;  and  on  principle,  the  company  is  bound 
to  respect  his  title  and  transfer  them  according  to  his  desire. 
The  English  courts  have  adopted  this  view  in  cases  growing  out 
of  the  duties  of  the  Bank  of  England  as  transfer  agent  of  shares 
in  the  public  funds.'  The  principle  has  been  recognized  in  those 
American  cases  in  which  the  executor  has  acted  solely  in  his 
capacity  as  executor,  and  the  case  is  unembarrassed  by  any  addi- 

1  2  Rev.  St.  Ind.  1876,  §  48,  p.  509;  Ves.  Jr.  55;  Bank  of  England  v.  Par- 
Id.  §  60,  p.  512;  Rev.  St.  1881,  §§  2275.,  sons,  5  Ves.  Jr.  665;  Bank  of  Eugland 
2289.  See  also  Weyer  v.  Bank,  57  v.  Lunn,  15  Ves.  Jr.  569;  Franklin  v. 
Ind.  198;  Williams  v.  Perrin,  73  Ind.  Bank  of  England,  9  B.  &  C.  156;  Eowl^ 
57  er  V.   Churchill,    11    M.    &    W.    323; 

2  Citizens'  Street  Ry.  Co.  v.  Rob-  Franklin  v.  Bank  of  England,  1  Russ. 
bins,  128  Ind.  449;  s.  c.  25  Am.  St.  Ch.  575.  Compare  Keane  v.  Robarts, 
R  p.  445;  12  L.  R.  A.  498;  9  Rail.  &  4  Mad.  Ch.  177;  McLeod  v.  Drum- 
Corp.  L.  J.  155;  26  N.  E.  Rep.  116.  mond,  17  Ves.  Jr.  152.  These  cases 
Compare  Marbury  v.  Ehlen,  72  Md.  all  turn  upon  the  legal  title  of  the 
206;  s.  c.  19  Atl.  Rep.  648;  Webb.  v.  executor  to  the  fund.  The  facts  were 
Granitcville  Mfg.  Co.,  11  South  Car.  not  such  as  to  charge  him  as  trustee 
396;  s.  c.  32  Am.  Rep.  479.  in  addition   to,  or  Independently   of, 

^  Hartga  v.   Bank  of    England,   3      his  office  as  executor. 
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tional  trust  relation  growing  out  of  the  j^i'ovisions  of  the  will, 
and  with  a  knowledge  of  which  it  is  sought  to  charge  the  com- 
pany.^ Thus,  in  a  case  where  the  application  for  a  transfer  was 
made  by  a  foreign  executrix,  and  the  company  complied,  al- 
though she  had  not  taken  out  letters  of  administration  from  tlie 
local  probate  court,  the  court  held  that  the  fact  that  she  had 
disposed  of  the  stock  in  violation  of  the  terms  of  the  will,  would 
not  render  the  company  liable  iu  an  action  by  an  administrator 
de  bonis  won,  appointed  after  her  death ;  that  it  was  not  bound 
to  see  to  the  application  of  the  proceeds  of  the  stock  nor  to  de- 
cide whether  she  had  conformed  to  the  terms  of  the  will;  that  if 
she  were  guilty  of  a  violation  of  official  duty  her  sureties  were 
responsible  on  the  probate  bond.^  Where  a  company  upon  re- 
organization issued  two  negotiable  certificates  to  an  executor,  re- 
deemable in  new  stock,  in  place  of  stock  belonging  to  the  estate 
which  he  surrendered,  it  was  held  liable  for  a  loss  occasioned  to 
the  estate  by  his  negotiation  of  the  certificates,  after  his  re- 
moval from  office,  and  the  issue  of  the  new  stock  to  the  holders 
thereof.^ 

§  2532.  "When  the  Executor  is  also  Trustee. — There  are 
cases,  however,  which  are  difficult  to  reconcile  with  this  view, 
in  which  it  is  said  that  the  transfer  being  made  by  an  executor, 
his  character  of  executor  is  notice  of  itself  that  there  is  a  ivill 
open  to  inspection  on  the  public  records,  and  that  the  company 
is  charged  with  a  notice  of  its  contents  and  of  the  trusts  which 
it  creates  as  if  it  had  actually  read  it.*  Thus,  where  it  appeared 
that  the  shares  had  stood  iu  the  name  of  the  testator  at  the  time 
of  his  death ;  that  they  were  bequeathed  in  trust  for  compiamant, 
who  was  to  receive  the  dividends  for  life  ;  that  they  continued  in 
the  testator's  name  for  eight  years  after  his  death,  without  being  re- 
quired for  the  payment  of  debts;  that  one  of  the  executors,  while 
they  were  still  in  the  testator's  name,  pledged  them  to  secure  his 
individual  debt;  that,  upon  the  debt  being  paid,  they  were  trans- 

1  Bayard  v.  Farmers'  &c.  Bank,  62  ^  Lowry  v.  Commercial  Bank,  1 
Pa.  St.  232.  Taney  (U.  S.),  310;  Stewart  u.  Flre- 

2  Hutching  v.  State  Bank,  12  Met.  men's  Ins.  Co.,  53  Md.  564;  Caulkins 
(Mass.)  421.  V.  Gaslight  Co.,  85  Teun.  G83;  s.  c.  4 

8  Mobile  &c.  R.  Co.  v.  Humphries      Am.  St.  Rep.  786;  4  S.  W.  Rep.  287. 
(Miss.),  7  So.  Rep.  522. 
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feried  to  the  name  of  a  firm  of  which  the  executor  was  the  sole 
member,  and  were  retransferred  by  him  to  the  name  of  himself 
and  his  co-executor  as  executors;  that  subsequently,  signing  as 
"  actino- executor,"  he  transferred  them  in  security  of  his  personal 

debt, the  court  held  that  the  corporation,  being  aware  of  these 

facts,  was  charged  with  a  knowledge  that  the  executor  was  dealing 
with  the  stock  as  if  it  was  his  own  property  ;  also  with  notice  of 
the  fact  that  there  was  a  will,  and  of  its  contents  as  if  it  had  read 
it ;  and,  therefore,  of  the  trust  under  which  the  stock  was  held, 
and  that  it  was  liable  for  the  loss  sustained  by  complainant.^ 

§  2533.  Shares  Held  by  "  Guardian."  —If  shares  are  trans- 
ferred on  the  books  of  the  corporation  to  A.  B.,  with  the  addi- 
tion of  the  word  "guardian,"  this  will  charge  the  corporation 
with  notice  of  the  fact  that  the  shares  are  held  in  trust;  and 
if  they  are  thereafter  hypothecated  without  an  order  of  court, 
and  the  corporation  recognizes  the  transfer  and  completes  it  on 
its  books,  it  will  be  liable  for  a  con  version. ^  So  where  the  cer- 
tificate gives  notice  on  its  face  that  shares  are  the  property  of 
the  minors,  the  transfer  will  be  void  both  as  to  the  company  and 
the  transferee.^ 

§  2534.  The  Case  of  Trustees. — Trustees,  on  the  other 
hand,  unlike  administrators,  guardians,  assignees  and  executors, 
have  no  powers  which  are  recognized  as  appurtenant  to  their 
office.  They  are  vested  only  with  the  authority  which  is  con- 
ferred upon  them  by  the  terms  of  their  appointment.     One  who 

1  Lowry  v.  Commercial  &c.   Bank,  loss    resulting    from     allowing     the 

Taney  (U.  S.),  310.    Compare  Albert  y.  trustees  to  transfer    the  stock.      See 

Savings  Bank,  2  Md.  159,  reversing  1  also  Stewart  v.  Firemen's  Ins.  Co.,  53 

Md.  Ch.  407,  a  case  growing  out  of  the  Md.  564. 

same  estate    and  the  transactions  of  ^  Webb  «.  Graniteville  Man.  Co.,  11 

the  same  executor.     It  was  there  held  South  Car.  396;  s.  c.  32  Am.  Rep.  479. 

that  the  mere  facts  that  the  stock  in  In  this  case  the  shares  had  been  in- 

question  stood  on  the  books  in    the  dorsed    in    blank    and  placed   by  the 

names  of  the  executors  as  such,  and  guardian  in  the  hands  of  his  attorney 

was  subsequently  transferred  to  them  for  purposes  connected  with  the  ad- 

as  "trustees  "  in  connection  with  the  ministration,  and  were  by  the  attorney 

privilege  of  a  certain  married  woman  hypothecated  to  secure  his  ow^n  debt, 

to  draw  the  dividends,  were  insufficient  ^  Atkinson     v.    Atkinson,    8   Allen 

to  charge  the  corporation  with  notice  (Mass.),  15. 
of  the  trust,  and  render  it  liable  for  a 
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deals  with  a  trustee,  as  such,  must  be  taken  to  have  informed 
himself  of  the  limits  of  his  authority.  Though  he  may  have 
power  to  sell,  it  is  not  an  incident  of  his  office  and  must  be 
expressly  conferred.  Where  the  certificate  shows  on  its  face 
that  the  stock  is  held  in  trust,  one  lending  money  on  a  pledge  of 
it  by  the  trustee,  will  be  charged  with  notice  of  the  fact  that  the 
latter  is  abusing  his  trust,  when  apparently  the  loan  is  for  a 
private  purpose,  and  an  inquiry  would  reveal  the  fact.^  And 
since  the  company  is  a  custodian  of  the  rights  of  the  stock- 
holders, such  a  notice  to  it  of  the  fiduciary  nature  of  the  trans- 
feror's title  will  charge  it  with  the  obligation  to  ascertain  the 
extent  of  his  power  to  transfer  it.  If  it  permit  a  transfer  with- 
out doing  so,  it  will  render  itself  liable  to  the  cestui  que  trust, 
who  is  thereby  injured.^  To  protect  itself  against  such  liability, 
it  has  a  rio^ht  to  refuse  a  transfer  of  stock  held  in  trust  until  the 
terms  of  the  trust  are  submitted  to  its  legal  advisor.^ 

§  2535.  Lapse  of  Time  will  not  Affect  the  Notice  of  the 
Trust.  — When  the  company  is  once  charged  with  a  knowledge 
of  the  fact  that  the  stock  is  held  in  trust  and  of  the  limited 
powers  of  the  trustee,  the  mere  lapse  of  time  before  the 
transfer  in  fraud  of  the  cestui  que  trust  will  not  affect  its  lia- 
bility.* 

§  2536.  Not  Necessary  that  the  Beneficiary  should  be 
Named  on  the  Books.  — An  examination  of  the  foregoing  cases 
will  show  that  it  is  not  necessary  that  the  name  of  the  beneficiary 
should  be  disclosed  on  the  books,  to  charge  the  corporation  with 
knowledge  of  the  trust:  the  addition  of  the  word  "  executor," 
"  guardian  "  or  "  trustee  "  is  sufficient  to  j^ut  it  upon  inquiry, 
and  that  is  enough.     But  it  should  be  stated  that  there  are  at 

1  Duncan  v.  Jauden,  15  Wall.  (U.  Md.  206;  s.  c.  20  Am.  St.  Rep.  467;  19 
S.)  1G.'>.  See  to  the  same  effect  Shaw  Atl.  Kep.  048;  Caulkins  v.  Gaslight 
r.  Spencer,  100  Mass.  382;  s.  c.  97  Am.  Co.,  85  Teuu.  683;  s.  c.  4  Am.  St. 
Dec.  107.  Rep.  780;  4  S.W.  Rep.  287. 

2  Bayard  v.  Farmers'  &c.  Bank,  52  ^  Bayard  v.  Farmers'  &c.  Bank,  52 
Pa.    St.    232;    Magwood   v.    Railroad  Pa.  St.  232. 

Bank,  5  S.    C.  379;  Stewart  v.  Duffy,  *  Marbury  v.  Ehlen,  72  Md.  206;  s. 

.53  Md.  564;  Loring  v.  Salisbury  Mills,      c.  20  Am.  St.  Rep.  467;  19  Atl.  Rep.  648. 
125  Mass.  138;  Marbury  v.  Ehlen,  72 
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least  two  early  decisions  to  the  contrary,^  Ttius,  the  transfer  of 
stocks,  standing  in  the  name  of  certain  persons  "  as  executors," 
made  by  such  persons  to  themselves  "  as  trustees,"  though  ac- 
companied  by  authority  to  a  third  person  to  receive  the  dividends, 
wasreo-arded  as  not  sufficient  to  imply  notice  to  the  corporation 
of  the  interests  of  such  third  person  in  such  stocks,^  —  a  view 
which  seems  quite  untenable.  But  it  was  conceded  that  if  the 
trustee  should  offer  to  transfer,  under  circumstances  calculated  to 
excite  suspicion  that  he  was  about  to  abuse  his  trust,  the  corpora- 
tion would  be  bound  to  institute  the  necessary  inquiries,  and  if  it 
omitted  so  to  do,  and  loss  resulted,  it  would  be  obliged  to  make 
it  good.^  Recently,  a  different  view  has  been  taken  of  the  ef- 
fect of  such  entries  upon  the  corporate  records  and  on  the 
face  of  the  certificates.  For  instance,  in  one  case  it  appeared 
that  certain  stock  stood  on  the  books  of  the  corporation  in  the 
names  of  two  persons,  *<  executors  of  A.;  "  it  was  then  trans- 
ferred on  the  books  to  "  B.  guardian,  "  and  a  certificate  issued 
in  B.'s  name;  B.  was  the  guardian  of  the  minor  children  of  A.  ; 

B.  indorsed  the  certificate,  and  entrusted  it  to  C,  his  attorney; 

C,  by  petition  in  B.'s  name,  procured  an  order  from  a  circuit 
judge  for  the  sale  of  the  stock  and  re-investment  of  the  money  ; 
C.  then  hypothecated  the  stock  to  a  bank  for  money  for  his  own 
use;  C.  failed  to  redeem,  and  the  stock  was  sold,  the  bank  be- 
coming the  purchaser,  and  afterwards  transferring  it  to  its  pres- 
ident, E.,  also  president  of  the  corporation,  and  to  F.  In  an 
action  by  the  wards,  it  was  held  that  the  books  of  the  corpora- 
tion, the  certificates  of  stock,  and  order  of  the  judge  were  suffi- 
cient to  imt  E.  0)1  inquiry,  and  charge  him  with  a  knowledge  of 
the  trust  and  conversion;  that  his  knowledge  in  the  matter  was 
the  knowledge  of  the  corporation  of  which  he  was  president, 
and  that  the  corporation,  as  well  as  B.,  the  guardian,  was  liable.* 
Again,  where  a  corporation  has  issued  stock  certificates  showing 
on  their  face  that  they  are  to  be  taken  by  the  holder  as  devisee 
under  and  subject  to  the    provisions    of    a   certain    will,  it  is 

1  Albert  v.  Savings  Bank  of  Balti-  ^  Albert  v.  Savings  Bank  of  Balti- 
more, 1  Md.  Ch.  407,  and  the  case  next      more,  1  Md.  Ch.  407. 

cited.  *  Webb  v.  Graniteville  Man.  Co,,  11 

2  Albert  v.  Savings  Bank  of  Balti-      S.  C.  396;  s.  c.  32  Am.  Rep.  479. 
more,  2  Md.  150. 
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chargeable  with  notice  of  the  contents  of  tha  will  and  of  the 
trusts  imposed  thereby,  in  all  its  subsequent  dealings  with  such 
shares  of  stock. ^ 

§  2537.   When  Shares  are  Registered  as  held  "  in  Trust."  — 

It  has  been  said  that  the  fact  jthat  shares  are  entered  in  the 
books  of  a  company  and  in  a  transfer  as  held  "  in  trust  "  is  suf- 
ficient of  itself  to  put  a  purchaser  on  inquiry  as  to  the  right  to 
sell  them.^  But  the  California  court  took  a  different  view,  and 
held  that  the  mere  addition  of  the  word  "  trustee"  after  the 
name  in  the  certificate,  is  not  of  itself,  nothing  more  appearing, 
to  be  deemed  constructive  notice  of  the  equities  of  a  secret 
owner  of  the  stock;  that  in  the  absence  of  apt  words  in  the  cer- 
tificate limiting  the  authority  of  the  trustee  to  sell  or  hypothe- 
cate the  stock,  the  mere  addition  of  the  word  "trustee"  will 
raise  no  implication  that  he  has  not  such  authority."  This  is  a 
manifest  departure  from  the  general  principle  that  one  who  deals 
with  a  party  exercising  a  delegated  authority  is  charged  with  a 
knowledge  of  the  limitations  upon  his  power.  But  in  a  Canadian 
case  it  is  held  that  the  words  "  in  trust,"  following  the  names  of 
the  official  designation  of  pledgees  of  corporate  shares,  running 
though  a  series  of  transfers  of  the  legal  title  thereto,  first  by 
the  original  owner  to  a  manager  of  a  loan  company,  and  subse- 
quently by  him  and  at  his  request  to  officers  of  various  moneyed 
institutions,  as  security  for  loans  to  him  personally,  are  to  be 
construed  as  meaninsr  that  the  transferees  are  trustees  of  the 
shares  for  the  institutions  for  which  they  were  respectively  the 
officers  or  servants,  and  not  for  the  original  owner.'* 

§  2538.  Other  Circumstances  under  which  Corporation 
Chargeable  with  Notice. — The  officers  of  a  corporation  are 
chargeable  with  notice  of  a  contract  to  which  the  corporation  is 
a  party,  by  which  the  shares  have  been  placed  in  his  hands  as 
trustee  in  pledge  to  secure  a    debt  of   the    corporation.^     But 

1  Caulkinsv.  Gaslight  Co.,  85  Tenn.  *  Duggan  v.  Loudon  &c.  Loan  Co., 

683;  s.  c.  4  Am.  St.  Rep.  786;  4  S.  W.  18  Ont.  App.  Rep.  305;  s.  c.  34  Am.  & 

Rep.  287.  Eug.  Corp.  Cas.  G41. 

*  Raphael    v.    McFarlane,  18   Can.  ^  Brewster  v.   Hartley,  37  Cal.  16; 

S.  C.  183.  s.  c.  09  Am.  Dec.  237. 

3  Brewster  v.  Sime,  42  Cal.  139. 
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knowledge  of  the  fact  thut  the  transfer  of  stock  to  u  national 
bank,  made  by  an  attorney  of  a  trustee  who  had  power  to  sell 
it,  was  in  fact  in  fraud  of  the  trustee  and  only  a  pledge  for  the 
attorney's  individual  indebtedness,  is  not  imputed  to  a  custodian 
of  the  stock  who  permitted  the  transfer,  merely  because  the 
national  bank  had  no  power  to  purchase  such  stock. ^ 

§  2339.  Illustration  :    Corporation  Liable   for  Assisting  in 
Unauthorized  Sale  of  Shares  Held  in  Trust.— lu  a  case  cited 
in  the  preceding  section,  shares  in  the  stock  of  a  corporation  were  held 
by  a  trustee  under  a  will  for  the  purposes  of  the  trust  therein  created, 
of  which  will  the   corporation  had  notice.     The  trustee  indorsed  the 
shares  in  blank  and  transmitted  them  to  a  friend  residing  at  the  place 
of  the  principal  office  of   the  corporation,    desiring  him   to   sell    the 
same.     This  intermediary  employed  a  broker  to  effect  a  sale  of  the 
shares,    and  the  broker  having  found  purchasers  for  them,  the  inter- 
mediary applied  to  the  secretary  of  the  corporation  for  permission  to 
surrender  the  old  certificates  to  the  corporation  and  for  the  corporation 
to  issue  new  certificates  of  denominations  suitable  to  the  desires  of  the 
intending  purchasers.     After  taking  legal  advice  upon  the  question, 
which  advice  was  to  the  effect  that  the  corporation  might  so  act,  the 
secretary  of  the  corporation  filled  up  the  blank  power  of  attorney  on 
the  shares  held  by  the  trustee,  so  as  to  authorize  the  intermediary  to 
transfer  the  shares  to  the  intending  purchasers  by  name  according  to 
the  amount  purchased  by  each.     Retaining  the   old   certificates,  the 
company  issued  the  new  certificates  to  the  purchasers.     In  a  bill  in 
equity,  filed  by  the  beneficiary  in  the  trust  under  the  will  against  the 
corporation  and  the  intermediary  through  whom  this  conversion  of  the 
shares  had  been  effected,  it  was  held  that  the  corporation  was  primarily 
liable  to  make  good  the  amount  so  lost  to  the  trust  fund,  and  that  the 
intermediary  was   secondarily  liable,   but  that  purchasers  of  the  new 
certificates,  receiving  them  in  good  faith  and  without  knowledge  of  the 
real  nature  of  the  transaction,  acquired  a  good  title.     And  it  was  said 
that,  even  if  such  purchasers  did  not  acquire  a  good  title  as  against 
the  real  owner,  they  would  have  a  remedy  over  against  the  corporation. 2 

§  2540.  Continued  :  Advice  of  Counsel  does  not  Exoner- 
ate Corporation.—  Where  a  corporation  with  knowledge  of  the  terms 
of  a  trust  created  by  a  will,  receives   a  surrender  of  shares  of  stock 

1  Peck   V.  Providence  Gas.  Co.,  17  2  Caulkins  r.  Gaslight  Co.,  85  Tenn. 

R.  I.    275   s.  c.  Index  JJ.  101 ;  15  L.  R.      G83;  s.  c.  4  Am.   St.  Rep.  786;  4  S.  W. 
A.  643;  23  Atl.  Rep.  667.  Rep.  287. 
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held  by  the  trustee  for  the  purposes  of  the  trust,  and  issues  new  cer- 
tificates to  vendees,  for  the  purpose  of  enabling  the  trustee  to  sell  the 
shares,  it  is  liable  for  their  conversion  to  the  beneficiary  in  the  trust. 
although  it  may  have  acted  in  good  faith  and  upon  the  advice  of 
counsel.^ 

§  2541.  Liability  for  Issuing  New  Certificate  wliere  a 
Trustee  Transfers  in  Breacli  of  his  Trust.  —  A  corporation 
which  has  issued  a  certificate  of  stock  to  a  person  as  trustee, 
and  has  notice  of  the  name  of  the  cestui  que  trust,  but  on  the 
trustee's  wrongful  transfer  of  the  certificate,  issues  a  new  one» 
without  making  inquiry,  is  liable  to  the  rightful  owner  thereby 
injured,  without  proof  of  collusion  between  the  trustee  and 
itself.2 

§  2542.  Trustee  witU  Discretion  to  Sell.  —  Where  the 
trustee  is  vested,  under  the  terras  of  the  instrument  creating  the 
trust,  with  a  discretion  to  sell  or  otherwise  dispose  of  the  shares 
in  question,  it  would  seem  that  the  company,  in  the  absence  of 
evidence  to  the  contrary,  has  the  right  to  assume  that  a  proposed 
transfer  is  lawful  and  within  the  power  conferred.  It  is  not 
charged  with  a  duty  to  investigate  the  grounds  and  purpose  with 
which  the  discretion  is  exercised.^ 

§  2543.  Not  Liable  unless  Registration  of  Transfer  Con- 
tributes to  Plaintiff's  Loss.  —  In  those  jurisdictions  where  the 
rule  prevails  that  the  title  of  the  stockholder  passes  upon  the 
assignment  of  the  certificate  without  registration  on  the  corpo- 
rate books,  it  is  essential  in  establishing  the  liability  of  the 
company,  that  it  should  appear  that  its  action  in  registering  the 
unauthorized  transfer  by  the  trustee  operated  to  aid  the  breach 

1  Caulkinsw.  Gaslight  Co.,  85  Tenn.  bar  to  the  action  against  the  corpora- 
683:  s.  c.  4  Am.  St.  Rep.  786,  796.    The      tlon.     Ibid. 

court  cite:  Coviugton  ??.  Anderson,  16  ^  Peck  v.   Providence  Gas   Co.,  17 

Lea  (Tenn.),    314.     In  this  last  case  R.   I.  275    s.  c.  Index  JJ.  101;  15  L. 

the  conversion  was  of  a  United  States  R.  A.  64.S;  23  Atl.  Rep.  967;  afBrming 

5-20  bond,  and  the  advice  pleaded  was  s.  c.     Index    HH.    84;       10    Rail.     & 

of  a  treasury  official.  Corp.  L.  J.  55;  21  Atl.  Rep.  543.     To 

2  Loring  v.  Salisbury  Mills,  125  this  general  principle,  see  the  full  dis- 
Mass.  138.  In  such  case,  the  fact  cussion,  in  Mason  v.  Bank  of  Com- 
that  the  cestui  que  trust  has  received  merce,  16  Mo.  App.  275. 

part  satisfaction  from  the  trustee  is  no 
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of  trust  and  contributed  directly  to  the  loss  of  tlie  stock  hy  the 
cestui  que  trust.  The  mere  fact  that  the  company's  officers  were 
aware  of  the  trust,  or  that  the  facts  within  their  knowledge  were 
sufficient  to  put  them  upon  inquiry,  as  to  the  terms  upon  which 
it  was  held,  and  the  right  of  the  transferor  to  make  the  sale,  is 
not  sufficient.  Said  the  Tennessee  court,  in  a  case  where  the 
company  was  charged  with  constructive  notice  that  stock  regis- 
tered in  the  name  of  a  husband,  was  in  fact  the  property  of  the 
wife  and  the  husband  had  no  power  to  sell  it,  nevertheless 
registered  a  transfer  made  by  the  husband  some  montlis  pre- 
viously: "  The  negligence  of  the  corporation  in  permitting  the 
transfer  must  be  the  efficient  and  proximate  cause  of  the  loss 
sustained  by  the  cestui  que  trust.  If  the  purchaser's  title  was 
complete  without  the  transfer,  then  it  cannot  be  the  efficient, 
proximate  cause  of  the  loss.  Such  a  purchaser  could  compel  a 
transfer  to  himself,  and  it  would  be  the  grossest  injustice  to  hold 
the  corporation  responsible  when  its  refusal  would  subject  it  to 
liability  to  the  purchaser,  and  in  no  way  improve  the  case  of  the 
cestui  que  trust."  ^ 

§  2544.   Bona  Fide  Purchasers  of  Such  Shares  Protected. — 

But  the  rale  does  not  extend  so  far  as  to  endanger  the  rights  of 
bo7ia  fide  purchasers  of  the  shares:  neither  the  shares  nor  their 
value  can  be  recovered  by  or  on  behalf  of  the  cestui  que  trust 
from  such  purchaser.  While  the  successor  in  the  trust,  for  in- 
stance, can  maintain  a  bill  in  equity,  to  recover  them  from  the 
purchaser  who  took  them  from  the  original  trustee  with  knowl- 
edge of  the  facts;  yet  he  cannot  maintain  such  a  bill  to  recover 
shares  which  the  former  trustee  assigned  to  one  having  no 
knowledge,  from  the  shares  or  otherwise,  of  the  trust. ^  Even 
where  the  cestui  que  trust  is  an  infant  at  the  time  of  the  con- 
version, a  subsequent  bona  fide  purchaser  is  protected.^     But  it 

1  Smith   V.   Nashville    &c.   R.    Co.,      9  Rail.  &  Corp.    L.  J.    155;  26   N.    E. 
yiTenn.    221      s.  c.    18   S.  W.  Rep.      Rep.  116. 

546.  ^  This  is  illustrated  by  a  case  where 

2  Atkinsoa  v.  Atkinson,  8  Alien  a  testator  bequeathed  the  use  of  cer- 
(Mass.),  15.  See  also  Citizens  Street  tain  shares  of  stock  to  his  wife, 
R.  Co.  ».  Robbins,  128  Ind.  449;  s.  c.  remainder  to  his  children.  The  ad- 
25  Am.  St.  Rep.  445;  12  L.   R.  A.  498;  raiaistrator,  by  mistake,  in  the  settle- 
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is  necessary  to  keep  carefully  in  mind  the  principle  that  the 
bona  fide  purchaser  who  is  protected  in  such  cases  must  be  one 
who  either  has  (1)  no  notice  of  the  trust;  or  (2)  no  notice  that 
the  transfer  is  being  made  in  violation  of  the  trust;  or  (3)  no 
notice  or  knowledge  of  facts  which  ought  to  put  an  honest  and 
prudent  man  upon  inquiry  as  to  either  of  the  two  preceding 
facts.  Within  the  first  of  these  conditions,  it  is  held  that  a 
bona  fide  purchaser  of  stock  in  a  bank  or  other  corporation 
standing  in  the  name  of  trustees,  wilhout  notice  of  the  trast^  will 
be  protected,  whether  the  trustees  have  the  legal  authority  to 
make  the  transfer  or  not.^  Within  the  second,  it  has  been  held 
that  the  mere  addition  of  the  word  '*  trustee  "  to  the  name  of  the 
person  who  appears  on  the  books  of  the  corporation  as  the 
stockholder,  with  nothing  to  indicate  the  character  of  the  trust, 
or  the  party  beneficially  interested,  will  not  deprive  him  of  the 
legal  capacity  to  transfer  the  stock,  though  by  so  doing  he  may 
commit  a  breach  of  trust. ^  This  is  in  conformity  with  the  gen- 
eral principle  which,  in  the  absence  of  fraud,  protects  persons 
who  purchase  from  trustees,  which  is,  that  where  the  power 
exists  in  the  trustee  to  sell,  or  as  it  is  sometimes  called,  to  vari/  the 

ment  of  the    estate,   distributed    the  age,  appealed  from  them,  and  procur- 

stock  to  the  widow  absolutely,  which  ed  them  to  be  reversed.     Ou  a  bill  in 

distribution    was    accepted,  and    the  equityprayingthat  the  transfers  might 

administration    account    allowed,    by  be  set  aside,  and  that  B.  might  be  or- 

the  court  of  probate.     The  adminis-  dered  to  transfer    the    stock  to   the 

trator    transferred  the    stock  to  the  administrator, —  the  court  held  that  B. 

widow  on  the  books  of  the  company,  had  a  good  legal  and  equitable  title  to 

and  six  years  afterward,  a  judgment  the  stock;    and  that  if  the  petitioner 

creditor  of  the  widow,  in  good  faith,  had  been  wronged  in  the  distribution 

caused  an  execution  against  her  to  be  of  the  estate,  she  had  a  remedy  against 

levied  on  it  as  her  property,   and  it  the    administrator     on     his    probate 

was  sold  at  sheriff's  sale  to  A.,  who,  bond,  but  was  entitled  to  no  relief  as 

a  year  afterward,  sold  it  in  good  faith,  against  B.     Keeney  v.  Globe  Mill  Co., 

for  a  valuable  consideration,  to  B.,  a  39  Conn.  145. 

bona  Jide  and  innocent  purchaser,  to  i  Albert  v.  Savings  Bank,  1  Md.  Ch. 

whom  it  was  duly  transferred  on  the  407;    Smith  v.    Nashville  &c.    R.  Co. 

books  of  the  company.  The  petitioner^  91  Tenn.  221;  s.  «.  18  S.  W.  Rep.  546; 

a  daughter    of    the   testator,    was  a  Winter  v.  Montgomery  Gaslight  Co., 

minor  "when  the  decrees  of  the  court  89  Ala.  544;  s.  c.  7  South.  Rep.  773; 

of  probate,  accepting  the  distribution,  8  Rail.  &  Corp.  L.  J.  244. 

and  allowing  the  administration  ac-  ^  Albert  v.  Savings  Bank,  supra. 
count,  were  passed,  and  on  coming  of 
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securities, the  purchaser  is  not  concerned  with  the  disposition 

which  he  makes  of  the  purchase  money. ^ 

§  3545.  Illustration:  Bona  Fide  Purchase  of  Shares  Af- 
fected with  a  Trust.  —  A  recent  case  illustrating  this  principle 
exhibited  the  foHowiug  facts  :  On  March  30th,  1871,  there  stood  on  the 
books  of  the  Montgomery  Gashght  Company  thirty  shares  of  its  capital 
stock  in  the  name  of  J.  S.  Winter,  trustee  for  Mary  A.  Winter.  On 
that  day  "J.  S.  Winter,  Trustee,"  assigned  the  thirty  shares  to  J. 
Gindrat  Winter,  which  transfer  was  duly  registered  on  the  books  of  the 
company.  On  August  21,  1871,  certificates  for  the  five  shares  in  con- 
troversy, the  same  being  a  part  of  these  thirty  shares,  were  issued  by 
the  company  to  J.  Gindrat  Winter,  who,  on  the  26th  of  the  same  month, 
delivered  them  to  J.  S.  Winter,  indorsing  on  each  a  power  of  attorney 
authorizing  him  to  transfer,  set  over  and  assign  on  the  books  of  the 
company,  the  shares  to  such  person  or  persons,  and  for  such  considera- 
tion, as  he  might  elect,  with  full  power  to  appoint  one  or  more  persons 
with  like  power  and  authority  to  make  the  transfer  of  the  shares.  On 
August  26th,  1871,  J.  8.  Winter,  by  an  instrument  in  writing,  assigned 
and  transferred  the  certificates  of  these  shares,  together  with  all  divi- 
dends, to  D.  S.  Schanck  to  secui-e  the  payment  of  three  notes,  amount- 
ing in  the  aggregate  to  $500,  which  notes  were  given  for  his  individual 
debt  with  irrevocable  power  of  attorney  to  Schanck  to  surrender  the 
certificate  and  to  have  a  new  certificate  for  the  shares  issued  to  him  in 
his  name.  The  shares  were  the  statutory  separate  estate  of  Mrs.  Mary 
E.  Winter.  It  was  held  that,  although  J.  Gindrat  Winter  had  notice 
of  the  trust  and  of  the  fact  that  J.  S.  Winter  was  transferring  the 
shares  to  secure  his  individual  debt,  yet  as  the  transferee  of  J.  Gindrat 
Winter  had  no  such  notice,  he  took  the  title  free  from  the  rights  of 
Mrs.  Winter.  Said  Clopton,  J. :  "  The  question  presented  by  the  record 
*  *  *  is,  when  a  certificate  of  stock  is  accompanied  by  a  power  of 
attorney,  indorsed  thereon  by  the  person  in  whose  name  it  is  issued, 
authorizing  the  attorney  to  transfer  it  to  any  person  for  such  con- 
sideration as  he  may  elect,  will  the  title  of  a  purchaser  for  value  vdth- 
out  notice  of  any  intervening  equity,  be  protected  ?  The  general  rule 
is  that  when  the  legal  title  and  apparent  unlimited  power  of  dispo  ition 
is  vested  in  a  person,  the  rights  of  a  purchaser  from  him  for  a  valuable 
consideration  without  notice  of  a  secret  trust  upon  which  the  property 
is  held,  ai-e  unaffected.  The  purchaser,  in  such  a  case,  acquires  an 
equity  equal  in  dignity  to  the  outstanding  equity  of  which  he  has  no 
notice.     This  principle  is  applicable  to  the  sale  and  transfer  of  certifi- 

1  Mason  «.  Bank  of  Commerce,  16  Mo.  App.  275. 
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cates  of  stock."  ^  In  such  a  case  the  defrauded  cestui  que.  trust  would 
have  an  action  against  her  unfaithful  trustee,  and  possibly  also  against 
the  corporation,^  for  the  conversion  of  her  shares. 

§  2546.  Assignee  iu  Insolvency  not  a  Bona  fide  Pur- 
chaser. —  But  an  assignee  in  insolvency,  under  the  Massachusetts 
law,  is  not  a  bona  fide  purchaser,  in  such  a  sense  that  he  can 
reclaim  from  the  corporation  shares  which  stand  in  the  name  of 
the  insolvent  without  notice  of  a  secret  trust.  On  the  contrary, 
the  cestui  que  trust  is  entitled  to  have  them  transferred  to  him.^ 


§  2547.  Irregular  Transfer  by  the  Trustee  to  the  Cestui 
que  Trust.  — The  foregoing  principle  has  been  justly  held  not 
to  apply  where  a  transfer  which,  though  irregular,  but  such  as  a 
court  of  equity  would  order  on  a  proper  application,  is  made  by 
the  trustee  to  the  beneficiary  in  the  trust.* 

§  2548.   Several  Trustees,  All  must  Join  in  the  Transfer.  — 

Where  the  shares  are  held  in  trust  by  several  trustees,  in  order 
to  a  valid  transfer,  all  must  join.^ 

§  2549.  Right  of  Cestui  que  Trust  to  Demand  a 
Transfer. —  Another  case  in  which  the  corporation  is  bound  to 
recof^uize  the  rights  of  the  beneficial  holder  of  stock,  is  where 
it  has  issued  a  certificate  to  one  as  trustee,  and  on  his  death 
the  person  claiming  to  be  entitled  to  the  shares  demands  a  trans- 
fer.    Of  course,  the  company  would  not  be  justified  in  making 

1  Winter  v.  Montgomery  Gaslight  «  Fost,  §  2580.  When,  therefore, 
Co.,  89  Ala.  544;  s.  c.  8  Rail.  &  Corp.  under  the  English  Companies  Clauses 
L.  J.  244;  7  South.  Rep.  773.                       Act    of   1845,  §  18,   the  names  of  the 

2  Ante,  §  2528.  executors  of  a  deceased    shareholder 
5  Sibley  v.  Quinsigaraond  Bank,  133     in  a  company  are  placed  on  the  regis- 

Mass.  515.    The  court  <'  do  not  think  ter    of    shareholders    in     respect    of 

that  the  insolvent  law  was  intended  to  shares  which  belonged  to  their  testa - 

pass  rights  of  estoppel  between  the  tor,  they  become  joint  shareholders  in 

creditor  and  third  persons."      Ibid,  their    individual    capacity,    although 

524.  they   may  be  described  as  executors 

4  Butler  ».  Merchants'  Ins.  Co.,  14  in  the  register;  and  consequently  the 

Ala.  777.    Construction  of  a  particular  shares    can    only  be    transferred    by 

trust  in  respect  of  corporate  shares,  means  of  a  transfer  executed  by  all  of 

as  between    trustee  and    cestui    que  them.     Barton  v.  London  &c.  R.  Co., 

trust:    Stevens   v.   Wilson,    18  N.    J.  24  Q.  B.  I3iv.  77. 
Eq.  447. 
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such  a  transfer,  and  could  not  be  compelled  to  make  it  until  it 
had  first  been  afforded  an  opportunity  to  examine  the  grounds 
upon  which  the  claimant's  rights  were  based.  But  where  the 
company  refused,  in  such  a  case,  to  examine  the  evidence  offered 
and  to  permit  a  transfer,  it  was  held  proper,  on  a  bill  in  equity 
against  it  to  compel  a  transfer,  where  it  appeared  that  it  could 
easily  have  satisfied  itself  of  the  truth  of  the  facts,  to  enter 
a  decree  against  it  for  costs  as  well  as  to  compel  the  transfer. ^ 

§  2550.  When  Trustee  not  a  Purchaser  and  not  Liable  for 
Unpaid  Balances.  ^ — Under  a  statute  of  Oregon,  the  purchaser  of 
corporate  shares  becomes  liable  for  unpaid  balances ;  but  there,  if  a 
shareholder  who  is  indebted  to  the  corporation  transfers  his  shares  to  a 
trustee  to  sell  to  any  one  who  will  pay  the  debt,  the  trustee  is  not  a 
purchaser  and  incurs  no  Hability.- 

§  2551.  [Massachusetts.]  Effect  of  a  Sale  by  the  Cestui 
que  Trust. —  A  sale,  by  the  equitable  owner,  of  corporate  stock,  held 
by  trustees,  under  a  trust  agreement,  transfers  the  seller's  interest  sub- 
ject to  the  execution  of  the  trust,  and  is  not  within  the  provisions  of 
the  statute  of  that  State  ^  which  renders  void  every  contract  for  the  sale 
of  stock,  "  uuless  the  party  contracting  to  sell  or  transfer  the  same  is 
at  any  time  of  making  the  contract  the  owner  or  assignee  thereof,  or 
authorized  by  the  owner  or  assignee  or  his  agent  to  sell  or  transfer  "  the 
same.* 


Article    XV.    Liable    for    Transferring    on   Forged  Powers    of 

Attornet. 

SUBDIVISION'  I.   Liability  to  the  Original  Shareholder. 

Section  Section 

2555.  Scope  of  this  article.  2558.  Sucli  negligence  may  consist  in 

2556.  Corporation    liable     to     share-  receiving    dividends    on     the 

holder     for      recognizing     a  redaced  number  of  shares, 

forged  indorsement.  2559.  Doctriue  that  sliareholder's  right 

2557.  Qualification    that  the    original  of  action  not  concluded  by  al- 

shareholder  not  negligent.  lowing  the  escape  of  the  forger. 

1  lasigi  V.  Chicago  &c.  R.  Co.,  129  3  Mass.  Pub.  Stat.,  chap.  78,  §  6. 
Mass.  4G,  4  Ducherain  v.  Kendall,  149  Mass. 

2  Powell  V.    Willamette    Valley    R.  171;  s.  c.  3  L.  R.  A.  784. 
Co.,  15  Or.  393. 
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Section  Section 

25C0.  Continued:  Reasons  for  con-  25G5.  English  rule  where  blank  trans- 
eluding  that  to  allow  the  fers  are  lodged  with  a  broker 
forger  to  escape  does  not  bar  who  fraudulently  fills  them  up. 
shareholder's  right  of  action  25G6.  Altei'ation  of  au  assignment  of 
against  corporation.  a  part  of  the  shares  named  i:i 
2561.  Theory  of  liability  where  certifi-  ^^^  certificate,  so  as  to  make 
cates  are  fraudulently  traus-  i*  an  assignment  of  all. 
ferred  by  holder's  agent.               2567.  Original     shareholder     has      a 

remedy  in  equity  against  cor- 
poration. 
2568.  Original  shareholder  no  remedy 
as    against  subsequent    pur- 


2662.  Not  negligence  for  the  share- 
holder to  afford  an  opportun- 
ity for  a  forgery. 


2563.  An  illustration    of  the  English  chaser. 

doctrine.  2569.  Notice  to    shareholder   of     ap- 

2564.  Another  illustration  of  the  En-  plication    to    register  not  an 

glish  doctrine.  estoppel. 

§  2555.  Scope  of  this  Article. — If  a  corporation  transfers 
on  its  books  the  shares  of  one  of  its  shareholders,  on  a  power  of 
attorney  or  indorsement  upon  the  certificate  which  has  been 
forged,  it  incurs  an  alternative  liabilit}^,  —  either  (1)  to  the 
original  shareliolder  for  a  conversion  of  his  shares,  or  (2)  to 
a  bona  fide  sub-transferee  of  the  shares,  who  has  purchased 
them  on  the  faith  of  the  new  certificate  which  the  corporation  has 
issued  in  consequence  of  the  forgery.  But  it  does  not  incur  a 
liability  to  the  first  purchaser  of  the  forged  certificate,  because 
it  was  his  duty  primarily  to  see  that  the  transfer  to  him  was 
genuine  ;i  and,  on  the  other  hand,  it  may  have  an  action  against 
him,  on  the  theory  that  he  warrants  the  genuineness  of  the 
transfer  under  which  he  procures  the  transfer  to  be  made  on  its 
books. 2  In  treating  of  these  questions  in  the  present  article  it 
will  be  most  convenient  to  consider:  1.  The  liability  which  the 
corporation  incurs  to  the  owner  of  the  shares  when  it  transfers 
them  to  another  on  a  forged  power  of  attorney  or  indorsement 
upon  his  share  certificate.  2.  The  liability  v/hich  it  incurs  to  a 
bona  fide  transferee  for  value  of  the  new  share  certificate  which 
it  issues  to  perfect  such  a  transfer.  3.  Certain  matters  not  con- 
veniently classified  under  the  two  preceding  subdivisions. 

§  2556.  Corporation  Hiiable  to  Shareholder  for  Recogniz- 
ing a  Forged  Indorsement. — A  person  cannot  lose   his   prop- 

1  Post,  §  2581.  2  Post,  §  2582. 
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erty  by  the  crime  of  another.  From  the  rule  already  stated  that 
the  corporation  is,  in  a  sense,  the  trustee  of  the  title  of  the 
shareholder,  and  under  the  duty  of  seeing  that  transfers  of  the 
shares  of  its  members  shall  not  be  made  unless  authorized  by 
them,i  it  follows  that  it  will  be  liable  to  one  of  its  shareholders, 
as  for  a  conversion  of  his  shares,  if  it  allows  them  to  be  trans- 
ferred on  a  forged  indorsement  of  the  share  certificate.  In  such 
a  case  the  corporation  acts  at  its  peril,  just  as  a  bank  acts  at  its 
peril  in  paying  a  check  purporting  to  be  that  of  a  customer. 
It  is  bound  to  know  the  signature  of  its  shareholder.  If  there- 
fore the  power  of. attorney  on  the  old  certificate  has  been 
forgedy  and  the  company  issues  a  new  certificate  to  the  holder, 
it  will  be  liable  to  the  true  owner  for  the  conversion  of  his 
shares.  2 

§  2557.  Qualification  that  the  Original  Shareholder  not 
Negligent. — The  condition  of  the  right  of  the  shareholder  to 
a  remedy  against  the  corporation  is  that  he  has  not  been  negli- 
gent on  his  part  in  filling  up  the  transfer  on  his  share  certificate 
in  such  a  manner  as  to  open  the  door  to  a  fraudulent  operation 
such  as  would  deceive  the  officers  of  the  corporation ;  and  that 
they  have  been  negligent  on  their  part  in  not  detecting  the  forgery. 
In  this  respect  the  law  applicable  to  negotiable  instruments 
applies  to  share  certificates,  although  they  are  not  negotiable. 
The  owner  of  the  shares  must  exercise  ordinary  care^  adapted  to 
the  circumstances  of  the  case,  and  so  must  the  corporation. ^  So 
far  as  the  negligence  of  the  plaintiff  is  concerned,  the  governing 
principle,  according  to  the  American  theory,  is  that  stated  by 
Loid  Denman,  that  parties  guilty  of  negligence  which  alters  the 
rights  of  others  are  concluded  by  such  negligence.* 

1  Ante,  §  2486.  ^  Sewall   v.   Boston   Water  Power 

2  Pratt  V.  Boston  &c.  R.  Co.,  126  Co.,  4  Allen  (Mass.),  277;  s.  c.  81  Am. 
Mass.  443;  Telegraph  Co.  v.  Daven-  Dec.  701.  That  this  is  not  the  ^re- 
port, 97  U.  S.  369;  Pratt- u.  Taunton  glish  rule,  see  post,  §  2562. 

Copper  Co.,    123   Mass.  110;  s.  c.  25  ^  Coles  v.  Bank  of  England,  10  Ad. 

Am.    Rep.    37;    Pollock    v.    National  &E1.  437,  451.     Lord   Denman  cited 

Bank,  7  N.  Y.  274;  Sewall  v.  Boston  Hume  v.  Bolland,  Ry.  &  M.  371,  and 

Water  Power  Co.,   4  Allen    (Mass.),  Davis    v.   Bauk  of  England,   2  Bing. 

277;  s.  c.  81  Am.  Dec.  701  ;  Re  Bahia  393,  409,  as  recognizing  this  doctrine. 
&c.  R.  Co.,  L.  R.  3Q.  B.  584. 
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§  2558.  Such  Xe^ligence  may  Consist  in  Receivinj*-  Divi- 
dends on  the  Reduced  Xumber  of  Shares.  —  Within  the  principle 
stated  in  the  preceding  section,  the  negligence  of  the  shareholder,  "who 
has  been  defrauded  by  the  forgery,  may  consist  in  receiving  dividends 
from  the  corporation  on  the  reduced  number  of  his  shares,  although  he 
receives  such  dividends  without  knowledge  of  the  fraud  which  has  been 
practiced  upon  him  ;  since  he  is  under  the  duty  of  inquiry,  to  the  end 
that  the  corporation  shall  not  be  induced  by  his  acceptance  of  the  divi- 
dends to  believe  that  the  transfers  are  genuine.  This  is  illustrated  by 
an  English  case,  where  the  executors  of  a  shareholder  brought  an  action 
on  the  case  against  the  bank  of  England  for  refusing  to  transfer  certain 
shares  of  their  testatrix  and  for  refusing  to  pay  the  dividends  which  had 
accumulated  thereon.  It  appeared  that  nearly  all  the  shares  had  been 
sold  and  transferred  in  the  life  time  of  the  testatrix  by  her  nephew  C, 
who  had  brought  another  woman  to  personate  her,  and  had  forged  her 
signature.  It  also  appeared  that  after  such  sale  the  testatrix  had 
repeatedly  received  the  warrants  for  the  dividends  on  the  reduced  num- 
ber of  shares,  in  person,  and  had  signed  the  warrants  and  the  bank 
books,  being  on  those  occasions  accompanied  by  C,  who  mentioned  the 
amount  in  her  presence.  Although  this  was  evidently  a  case  where  an 
old  and  unsuspecting  woman  had  been  defrauded  by  the  rascality  of 
her  nephew,  who  assisted  her  in  the  management  of  her  affairs,  the  jury 
found,  in  response  to  questions  put  to  them  by  Lord  Denman,  that  she 
had  the  means  of  knowing  of  the  transfer,  although  there  was  no  e\i- 
dencc  of  her  having  had  actual  knowledge  of  it ;  that  she  had  been 
guilty  of  gross  negligence  in  not  discovering  it ;  and  that  the  bank  of 
England  had  not  been  guilty  of  an}'^  negligence.  On  this  state  of  the 
case  it  was  held,  in  substance,  that  the  plaintiffs  could  not  recover 
against  the  bank.  "The  defendants,"  said  Lord  Denman,  "  had  been 
induced,  by  the  conduct  of  the  testatrix,  to  become  responsible  to 
others  for  that  fund  which  they  had  possessed  for  her  use,  and  to  part 
with  the  money  which  they  had  received  from  the  government  to  pay 
her  dividends."  ^ 


1  Coles  V.  Bank  of  England,  10  Ad.  really   held   was  that    the    negligent 

&  EI.  437,  452.     In  Bank  of  Ireland  v.  conduct  of  the  plaintiff  in  receiving 

Trustees  of  Evans'  Charities,  5  H.  L.  the  dividends  on  the  sura  to  which  the 

Cas.  389,  this  case  received  an  inter-  stock    was    reduced    by  the   forged 

pretation,  not  only  in  the  unanimous  transfers,  was  a  ratification  of  those 

opinion  of  the  judg  s  of  En^ilaud,  de-  transfers,  by  which  the  stock  was  re- 

livered  to  the  House  of  Lords  by  Mr.  duced    to     that    amount.      But    this 

Baron  Parke,  but  also  m  the  separate  seems  to  be  an  unfaithful,  or  at  least 

opinions  of  the  Lords  themselves,  to  an  inaccurate  interpretation   of  that 

the  effect  that  what    Lord  Denman  decision,  and  it  seems  to  be  better  to 
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§  559.  Doctrine  that  Shareholder's  Right  of  Action  not 
Concluded  by  Allowing  the  Escape  of  the  Forger. —  The  En- 
glish court  of  Coramoa  Pleas  in  1824,  in  a  very  elaborate  opin- 
ion  written  by  Best,  C.  J.,  decidec^  that  a  shareholder  might 
recover  from  the  Bank  of  England  the  dividends  arising  from  his 
stock  in  the  funds,  though,  at  the  time  the  dividends  were  pay- 
able, he  knew  that  the  stock  had,  some  months  previously,  been 
placed,  under  a  forged  power  of  attorney,  in  the  name  of  another 
person,  and  had  omitted  to  notify  the  bank  of  the  circumstance, 
and  bad  not  demanded  payment  of  the  dividends  until  after  the 
escape  of  the  offender. ^  The  doctrine  of  this  case  seems  to  be 
entirely  opposed  to  the  doctrine  of  the  case  stated  in  the  preced- 
inc  parao-raph ;  and  Lord  Denman  in  that  case  attempts  to 
distinguish  it.  He  states  that  it  was  reversed  in  error  on  the 
form  of  two  of  the  counts;  ^  "  but  the  general  doctrine  does  not 
appear  to  have  been  impeached  :  indeed,  it  is  hardly  more  than 
the  language  of  the  act  of  parliament,  though  exceptions  to  it 
may  arise  out  of  particular  circumstances.  It  might  be  added 
that  the  statutory  provision  in  no  wise  diSers  from  the  common 
law  liability  of  the  banker  to  pay  the  money  which  he  keeps  for 
his  customer,  when  some  stranger,  by  a  forgery,  has  abstracted 
the  amount  from  his  possession."  ^  It  may  seriously  be  doubted 
whether  the  decision  of  Chief  Justice  Best,  expresses  the  Amer- 

regard  it  as  Lord  Brougham  did,  as  "Now  it  could  uot  be  the  duty  of  the 

"  a  somewhat    doubtful    case."      In  bauk  to  pay  the  dividends,  until  they 

Swan   V.   North  British  Australasian  had  received  them  from  the  govern- 

Co.,  2  Hurl.  &  Colt.  175,  181,  decided  meut.      There  is  no  allegation  in  the 

in  the  court  of  Exchequer  Chamber  in  declaration  that  the  bank  ever  had  re- 

1863,  Mr.  Justice  Blackburn,  in  giving  ceived  the  dividends  from  the  govern- 

his  opinion,  said  that  he  did  not  con-  ment,  nor  is  there  any  fact  found  by 

sider  Coles  v.  Bauk  of  England  to  be  the  jury  to  cure  the  want  of  that  alle- 

binding  in  a  court  of  error.  gation.     Without  saying  what  would 

1  Davis  V.  Bank  of  England,  2  Bing.  have  been  our  decision  if  that  fact  had 
393.  been  alleged  or  found  by  the  jury,  we 

2  Bank  of  England  w.  Davis,  5  Barn,  are  of  opinion  that  the  second  and 
&Cres.  185.  A  reference  to  the  re-  fourth  counts  of  the  declaration  are 
versing  decision  shows  that  it  was  not  sufficient,  and  that  the  judgment 
reverjied  on  the  two  counts  on  which  must  on  that  ground  be  reversed  " 
judgment  was  given,  namely,  the  ^  guch  were  the  comments  of  Lord 
second  and  fourth  counts,  on  the  Denman  on  the  preceding  case,  in 
ground  that  those  counts  represented  Coles  v.  Bank  of  England,  10  Ad.  & 
that  it  was  the  duty  of  the  bank  to  El.  at  p.  449. 

pay   the  dividends.     The  court  said : 
1856 


TRANSFERS    OF    SHARES.       [2  Thoilip.  Coi'p.    §   2560,- 

ican,^  though  it  seems  to  express  the  present  Ens^lish  law.  He 
conceded  that  if  the  bank  had  admitted  to  registration  the  forged 
transfers,  it  would  have  thereby  estopped  itself  from  repudiating 
the  rights  of  the  transferees  as  shareholders  after  discovering 
the  forgery  ;  but,  in  order  to  take  the  case  out  of  the  principle 
already  laid  down  by  Lord  Den  man,  and  which  is  now  no  doubt 
the  American  law,  he  dwelt  on  the  fact  that  the  bank  of  England 
failed  to  prove  that,  in  consequence  of  the  forgery,  they  had 
paid  dividends  to  other  persons.  "  It  is  not  enough,"  said  he, 
"  for  the  defendants  to  say  that  they  might  have  paid  these 
dividends  to  other  persons:  to  defend  an  action  on  the  principle 
laid  down  by  Lord  Mansfield, ^  they  must  prove  that  they  have 
paid  them  to  persons  to  whom  they  could  have  refused  to  pay 
them  had  they  been  informed  of  the  forgeries.  No  evidence  of 
any  such  payment  appears  on  the  case."^ 

§  2560.  Continued:  Reasons  for  Concluding  that  to  Allow 
tlie  Forger  to  Escape  does  not  Bar  Shareholder's  Right  of 
Action  against  Corporation. — In  the  case  ah-eady  referred  to  it 
was  urged,  in  behalf  of  the  Bank  of  England,  that  on  principles  of  pub- 
Uc  policy,  the  plaintiff  ought  not  to  be  permitted  to  prevail  in  the 
action,  for  the  reason  that,  instead  of  prosecuting  the  felon,  he  had  been 
guilty  of  misprision  of  felony,  by  allowing  him  to  escape.  Mr.  Chief 
Justice  Best  disposed  of  this  argument  in  the  following  language: 
"  Pubhc  policy  is  a  doctrine  on  which  judges  should  proceed  with  cau- 
tion ;  otherwise  the  rights  of  the  subjects  of  this  countiy  would  depend 
on  their  discretion.  There  are  many  things  which  most  of  us  think 
against  good  policy,  for  which  actions  are  brought ;  for  instance  wagers. 
We  ought  not  to  trust  ourselves  with  so  dangerous  a  power  as  that  of 
acting  judicially  on  disputable  policy.  Can  we  say  that  indisputable 
poUcy  requires  that  a  man  should  lose  his  all  for  misprision  of  felony  ? 
PoUcy  prevents  the  assertion  of  a  civil  right  only  in  cases  where  the 
action  is  brought  for  doing  something  directly  injurious  to  the  public,  or 
declared  to  be  so  by  positive  law.     Thus,  if  the  law  has  forbidden  the 

1  Ante,  §  2557.  *    *    *    *    be  given  in  evidence  by 

2  Best,  C.  J.,  here  referred  to  the  the  defendant,  because  the  plaintiff 
language  of  Lord  Mansfield  in  Bird  v.  must  recover  upon  the  justice  and 
Randall,  3  Burr.  1353,  —  that  "  what-  conscience  of  his  own  case,  and  on 
ever  will  in  equity  and  conscience,  ac-  that  only." 

cording  to  the   circumstances  of   the  ^  j)avis  u.  Bank  of  England,  2  Bing. 

case,  bar  the  plaintiff's  recovery,  may      at  p.  409. 

117  1857 


3  Thorap.  Corp.  §  2560.]    shares  considered  as  property. 

doing  of  an  act,  it  has  recognized  the  impohcy  of  doing  it ;  or,  if  it  has 
commanded  an  act  to  be  done,  it  has  recognized  the  impolicy  of  not 
doino-  it,  and  the  courts  would  not  allow  an  action  to  be  maintained  for 
doino-  the  act  prohibited,  or  abstaining  from  doing  the  act  commanded. 
Therefore,  if  the  plaintiff's  action  had  been  founded  on  the  concealment 
of  the  forgeries,  it  could  not  have  been  supported.  But  the  action  is 
founded  on  the  refusal  of  the  bank  to  pay  on  demand  the  dividends  of 
the  2^lo.intiff,  due  on  stocks  belonging  to  him.  The  misprision  of  felony 
of  which  he  has  been  guilty  forms  no  part  of  his  case.  If  misprision  of 
felony  is  to  be  opposed  to  the  action,  it  must  be  on  the  ground  that  the 
plaintiff,  having  had  a  good  cause  of  action  on  account  of  the  bank's 
refusing  to  do  their  public  duty  by  paying  him  his  dividends,  has  for- 
feited his  right  to  maintain  such  action  by  being  guilty  of  misprision  of 
felony.  We  know  nothing  of  forfeitures  on  notions  of  public  policy. 
For  forfeitures  we  must  have  positive  law.  Misprision  of  felony  is  but 
a  misdemeanor,  and  punished,  not  by  any  forfeiture,  but  by  fine  and 
imprisonment,  at  the  discretion  of  the  court  before  which  the  offender 
is  convicted.  The  defendants'  counsel  have  attempted  to  apply  to  this 
case  the  rule  that  civil  actions  are  merged  in  a  felony.  If  the  plaintiff 
were  seeking  to  recover  what  had  been  obtained  by  reason  of  these 
forgeries,  either  from  the  forger  or  any  person  who  had  received  it  from 
him,  defendants  might  protect  themselves  under  this  rule.  But  it 
has  never  been  held  that  the  owner  can  not,  before  prosecution  of  the 
felon,  proceed  for  redress  against  the  persons  through  whose  negligence 
the  thief  committed  the  felony.  If  goods  are  stolen  from  a  carrier  or 
innkeeper,  the  owner  may  bring  his  action  against  them  without  insti- 
tuting any  prosecution  against  the  felon.  The  bank  stands  in  the  situ- 
ation of  the  carrier  and  innkeeper.  It  has  never  been  decided  that  a 
concealment  of  the  felony  from  the  carrier  or  innkeeper  by  the  owner 
of  the  goods  was  an  answer  to  such  an  action.  Concealment  can  be  no 
answer,  except  the  jury  were  to  infer  from  it  that  the  owner  was  privy 
to  the  robbery  or  the  defendant  could  show  that  such  concealment  had 
prevented  him  from  recovering  the  goods.  This  case  was  put  to  us  in 
argument:  A,,  knowing  that  B.  has  forged  A.'s  name  to  a  draft  on  his 
banker,  sees  B.  come  out  of  the  banker's  shop  with  the  money  obtained 
by  the  forgery,  and  neither  arrests  B.  nor  gives  any  information  to  the 
banker.  Could  A.  recover  this  money  again  from  the  banker?  A  jury 
in  such  a  case  must  find  that  A-  was  privy  to  the  forgery  at  the  time  it 
was  committed,  and  would,  I  think,  infer  that  A.  assented  to  it,  and 
such  finding  would  prevent  his  recovering  in  an  action  agamst  the 
banker.  But  in  the  present  case  the  jury  have  expressly  negatived  all 
knowledge  on  the  part  of  the  plaintiff  until  three  months  after  the  forger- 
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ies.  They  have  also  negatived  assent,  saying  they  have  no  e\'idence  of 
assent  except  the  concealment  of  what  came  to  the  plaintiff's  knowl- 
edge five  months  after  the  forgeries,  from  which  they  have  not  inferred 
assent,  nor  can  we.  A  verdict  must  therefore  be  entered  for  the 
plaintiff  on  the  second  and  fourth  counts,  for  the  amount  of  the  divi- 
dends demanded  by  him  from  the  bank,  and  which  they,  contrary  to 
their  duty,  refuse  to  pay  him."  ^ 

$  2561.  Theory  of  Liability  where  Certificates  are  Fraud- 
ulently Transferred  by  Holder's  Agent.  —  Some  of  the  Ameri- 
can cases  go  to  the  extent  of  holding  that  the  company  is  not 
liable  to  the  holder  of  the  shares,  who,  by  his  own  voluntary  act, 
puts  it  into  the  power  of  another  to  make  a  fraudulent  transfer 
of  them  on  the  books  of  the  company.  Here,  the  governing 
principle  is  like  that  which  obtains  where  shares  have  been 
indorsed  in  blank  and  pledged  as  collateral,  and  fraudulently 
transferred  by  the  pledgee  to  an  innocent  taker :  he  gets  a  good 
title,  on  the  ground  that  where  one  of  two  innocent  persons  must 
suffer  by  the  fraud  of  a  third,  the  loss  should  rather  fall  on -him 
who  enabled  the  third  person  to  commit  the  fraud. ^  No  reason 
is  perceived  why  the  same  principle  should  not  protect  the  cor- 
poration, and  it  has  been  so  held.  Thus,  where  the  owner  of 
.shares  intrusted  the  certificates,  with  blank  powers  of  attorney, 
to  his  own  agent  for  safe-keeping,  and  the  agent  fraudulently 
transferred  them  to  a  third  party,  who,  in  turn,  without  knowl- 
edge of  the  fraud,  had  them  transferred  to  himself,  it  was  held 
that  the  owner  could  not  recover  from  the  corporation  for  the 
loss.^ 

§  2562.  Not  Negligence  for  the  Shareholder  to  Afford  an 
Opportunity  for  a  Forgery.  —  The  present  law  of  England  is, 
that  the  mere  fact  that  the  shareholder  reposes  confidence  in 
another,  in  such  a  manner  as  to  make  it  possible  for  him  to  com- 
mit a  fraud  upon   third  persons  and  upon  the  corporation,  by 

1  Davis    V.    Bank    of    England,    2  cloctrine  thus  laid  down.     See  note  to 

Biug.    393,    410-412.     This  judgment  preceding  section, 

was,  as  already  stated,  reversed  by  the  ^  Post,  §  2595. 

House  of  Lords  on  technical  grounds  ^  Pennsylvania  E.  Co.'s  Appeal,  86 

connected    with    Ihe    form    of    the<e  Pa.  St.  80. 
counts,    but  without    impugning  the 
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means  of  executing  a  forged  transfer  of  the  shares,  does  not 
make  the  loss  thereby  entailed  the  natural  or  probable  result  of 
the  confidence  thus  reposed;  because  the  forgery,  not  being 
the  natural  and  probable  consequence  of  the  negligence,  but 
an  unusual  and  extraordinary  act,  is  not  the  proximate^  but 
is  the  remote  consequence  of  such  negligence.^  In  other  words, 
the  English  courts  do  not  presume  that  a  reputable  man  in 
whom  confidence  is  reposed  is  to  be  regarded  as  likely  to 
commit  a  forgery  ;  and  perhaps  the  reason  why  the  American 
courts  go  farther  in  holding  the  shareholder  estopped,  so  to  speak, 
by  his  negligence,  is  that  forgery  is  more  frequent  in  America 
than  in  England.  We  add  that  the  English  doctrine  seems  to 
have  been  substantially  adopted  in  a  recent  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts,  to  which  more  extended 
reference  will  hereafter  be  made.^ 

§  2563.  An  Illustration  of  tlie  English  Doctrine.  —  An  incor- 
porated  shareholder  does  not  lose  its  rights  by  a  fraudulent  transfer 
through  the  unauthorized  use  of  its  seal.  The  English  doctrine  is  illus- 
trated by  a  decision  in  the  House  of  Lords,  in  which  the  lords  were  not 
only  unanimous,  but  had  the  advantage  of  the  unanimous  opinion  of  the 
judges  of  England,  delivered  at  their  bar,  in  support  of  the  doctrine 
which  they  announced,  —  a  circumstance  which  makes  the  case  author- 
itative in  the  highest  degree,  so  far  as  concerns  the  law  of  that  country. 
The  trustees  of  a  charity  in  Dublin,  incorporated  by  an  act  of  parlia- 
ment and  having  a  common  seal,  possessed  certain  stock  in  the  public 
funds,  which  stock  was,  in  Ireland,  registered  in  the  Bank  of  Ireland, 
G.,  the  secretary  of  the  incorporated  trustees,  was  allowed  to  have  their 
corporate  seal  iu  liis  possession.  Five  several  powers  of  attorney,  pre- 
pared in  different  years,  sealed  with  the  seal  of  the  incorporated  trust- 
ees, the  due  affixing  of  which  seal  was  attested  by  witnesses,  who 
(though  without  any  fraudulent  intention)  attested  what  was  not  true, 
since  the  seal  was  affixed  by  the  unauthorized  act  of  the  secretary 
alone,  —  were  presented  to  the  Bank  of  Ireland,  and  the  stock  was 
transferred  on  the  faith  of  them.     It  was  afterwards  discovered  that 

1  Bank  of  Ireland  v.  Evans'  Chari-  England,  22  Q.  B.  Div.  103,  117;    s.  c. 

ties,  5  H.  L.  Cas.  389;  Staple  of  En-  affirmed,  23  Q.  B.  Div.  243,  255;   s.  c. 

gland  V.  Bank  of  England,  21    Q.  B.  reversed  iu  H.  L.  (1891),  1  App.  Cas. 

Div.  160,  176;   Swan  v.  North  British  107. 

Australasian  Co.,  2  Hurl.  &  Colt.  J75,  2  Hillu.  Jewett  Pub.  Co.,  154  Mass. 

189;    see   also    Vagliauo   v.    Bank   of  172;  s.  c.  13  L.  R.  A.  198. 
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these  letters  of  attorney  -svere  forged  b}^  G.,  and  he  ■svas  indicted  for  the 
forger}'  and  convicted.     By  a  power  of  attorney,  duly  executed,  the 
trustees  of  the  charity  then  authorized  C.  to  transfer  the  stock,  but  the 
bank  refused  to  make  the  transfer.     An  action  was  brought  by  the 
trustees  against  the  bank  for  damages,  for  this  refusal.     The  judge  who 
tried  the  case  instructed  the  jury  that  if,  under  these  circumstances,  — 
that  is,  by  allowing  their  secretary  to  have  the  custody  of  their  seal, — 
the  trustees  had  so  negligently  conducted  themselves  as  to  contribute  to 
the  loss,  — the  verdict  must  be  given  for  the  bank.     It  was  held  tha^ 
this  direction  was  erroneous.     Mr.  Baron  Parke,  in  gi\"ing  the  opinion 
of  the  judges  at  the  bar  of  the  House  of  Lords,  said  on  this  question: 
"If  there  was  negligence  in  the  custody  of  the  seal,  it  was  very  remotely 
connected  with  the  act  of  transfer.     The  transfer  was  not  the  necessary, 
or  ordinary,  or  likely  result  of  that  negligence.     It  never  would  have 
been  but  for  the  occurrence  of  a  very  extraordinary  event,  that  persons 
should  be  found  either  so  dishonest  or  so  careless  as  to  testify  on  the 
face  of  the  instrument  that  they  had  seen  the  seal  duly  aflSxed.     It  is 
quite  impossible  that  the  bankers  could  have  maintained  an  action  for 
the  negUgence  of  the  trustees,  and  recover  the  damages  they  had  sus- 
stained  by  reason  of  their  having  made  the  transfer.     If  such  neghgence 
could  disentitle  the  plaintiffs,  to  what  extent  is  it  to  go?     If  a  man  should 
lose  his  cheque  book,  or  neglect  to  lock  the  desk  in  which  it  is  kept,  and 
a  servant  or  stranger  should  take  it  up,  it  is  impossible,  in  our  opinion, 
to  contend  that  a  banker  paying  his  forged  cheque  would  be  entitled  to 
charge  his  customer  with  that  payment.     Would  it  be  contended  that 
if  he  kept  his  goods  so  negligently  that  a  servant  took  and  sold  them,  he 
must  be  considered  as  ha\ing  concurred  in  the  sale,  and  so  be  disentitled 
to  sue  for  their  conversion  on  a  demand  and  a  refusal?     It  is  clear,  we 
think,  that  the  negligence  in  the  present  case,  if  there  be  any,  is  much 
too  remote  to  affect  the  transfer  itself,  and  to  cause  the  trustees  to  be 
parties  to  misleading  the  bank  in  making  the  transfer  on  the  forged 
power  of  attorney."!     Lord  Cran worth,  L.  C,  expressed  a  concurring 
opinion  in  this  language:   "  The  direction  was  that  if  the  transfer  was 
caused  by  such  negligence  on  the  part  of  the  trustees  as  that  of  which 
e^ddence  has  been  given,  then  that  the  bank  was  absolved.     I  appre- 
hend that  there  is  no  such  principle  of  law.     I  think  it  has  been  fairly 
put,  that  there  must  be  either  something  that  amounts  to  an  esioppeZ,  or 
something  that  amounts  to  a  ratification ^  in  order  to  make  the  negli- 
gence a  orood  answer."  ^ 


1  Bank  of  Ireland  v.  Evans'  Trust-      guished  Young  v.  Grote,  4  Bing.  253, 
ees,  5  II.  L.  Cas.  410,  411.  in  which  it  was  held  to  have  been  such 

2  Ibid.,    413.      The     lords     distin-      negligeuce  on  the  part  of  the  drawer 
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§  2564.  Another  Illustration  of  the  English  Doctrine. —  In 

a  case  finally  decided  in  the  English  Court  of  Exchequer  Chamber  in 
1863,  with  the  concurrence  of  six  judges,  against  one  dissenting  judge, ^ 
the  plaintiff  was  the  registered  owner  of  1,000  shares  in  a  joint-stock 
company,  in  which  the  shares  could  only  be  transferred  by  deed  ex- 
ecuted by  both  transferor  and  transferee.  He  employed  a  broker  to 
sell  for  him  some  shares  in  another  company,  which  were  also  trans- 
ferable by  deed  only.  The  broker  represented  to  him  that  it  was 
necessary  for  him  to  execute  ten  blank  forms  of  transfer.  The  plaint- 
iff accordingly  signed,  sealed  and  delivered  to  the  broker  ten  forms  of 
transfer  in  blank,  to  be  filled  up  by  him  for  the  transfer  of  the  shares  in 
the  other  company.  The  broker  used  only  eight  of  the  blank  forms  for 
that  purpose ;  and,  having  stolen  the  share  certificates  from  a  box  de- 
posited at  a  bank  for  safe  custody,  he  feloniously  filled  up  the  two 
remaining  forms,  as  transfers,  respectively,  of  500  of  the  plaintiff's 
1,000  shares  in  the  first  named  company.  He  then  forged  the  attesta- 
tions, and  delivered  the  transfers,  together  with  the  certificates,  to  bona 
fide  purchasers  for  value,  who  presented  them  to  the  company  to  have 
the  transfers  executed  to  them.  The  company  thereupon  removed  the 
plaintiff's  name  from  the  register  of  shareholders,  and  placed  in  its 
stead  the  names  of  these  innocent  purchasers.  It  was  held  in  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer, 
that  there  was  no  such  negligence  on  the  part  of  the  plaintiff  as  estopped 
him  from  insisting  that  the  property  in  the  shares  did  not  pass  und^r 
the  transfers. 2 

of  a  check  to  draw  it  in  such  a  manner  which  it  was  claimed  that  the  plaintiffs 
as  to  admit  of  an  easy  iuterpolation,  were  entitled  to  the  stock,  oa  the 
as  would  prevent  him,  ia  case  of  a  ground  that  it  had  been  transferred  by 
fraudulent  interpolation  misleading  the  bank  without  their  authority,  it 
the  banker,  to  maintain  an  action  was  held  that,  assuming  that  the 
against  the  banker  for  paying  the  plaintiffs  had  been  negligent  in  so  dis- 
check as  thus  fraudulently  altered,  posing  of  their  seal,  their  negligence 
On  the  authority  of  Bank  of  Ireland  was  not  the  proximate  cause  of  the 
V.  Evans'  Charities,  5  H.  L.  Cas.  389,  a  loss,  and  did  not  prevent  them  from 
more  recent  case  was  decided  in  the  maintaining  the  action.  Staple  of  Eng- 
Euglish  court  of  appeal,  where  the  land  v.  Bank  of  England,  21  Q.  B. 
plaintiff,  a  corporate  body,  left  their  Div.  160. 

seal  in  the  custody  of  their  clerk,  who,  i  The     concurring      judges     were 

without  authority,  affixed  it  to  powers  Cockburn,  C.  J.,  and  Crompton,  Wil- 

of  attorney,  under  which  certain  stock  les,  Byles,  Blackburn  and  Mellor,  JJ.; 

in  the  public  funds,  the  property  of  Keating,  J.,  dissented, 

the   plaintiffs    was   sold.     The    clerk  2  gvs^an    v.    North   British  Austra- 

appropriated  the  proceeds.     In  an  ac-  lasian  Co.,  2  Hurl.  &  Colt.  175.     Keat- 

tion  against  the  Bank  of  England,  in  ing,  J.,  in  his  dissenting  opinion  relied 
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§  2565.  English  Rule  where  Blank  Transfers  are  Lodged 
with  a  Broker  who  Fraudulently  Fills  them  up.  — It  has  been 
hekl,  ill  an  equity  case  in  England,  that  where  transfers  have 
been  executed  in  blank  as  to  particular  shares  and  lodged  with 
a  l)roker,  and  the  broker  has  fraudulently  filled  up  the  blanks 
so  as  to  transfer  shares  not  intended  by  the  transferor,  and  the 
shares  have  been  sold,  —  the  transfer  is  void,  and  the  original 
owner  is  entitled  to  have  the  certificates  delivered  up,  and  their 
registration  in  the  name  of  the  purchaser  restrained.^ 

§  2566.  Alteration  of  an  Assignment  of  a  Part  of  the 
Shares  Named  in  the  Certificate,  so  as  to  Make  it  an  Assign- 
ment of  All.  —  It  has  been  held,  in  a  very  intei-esting  American  case, 
that  a  shareholder  may  execute,  on  the  back  of  his  share  certificate,  a 
good  assignment  ia  blank  of  a  part  of  the  shares  named  therein,  so  that 
it  will  be  the  duty  of  the  corporation,  on  the  presentation  of  the  cer- 
tificate to  it,  to  execute  to  the  person,  whose  name  is  inserted  in  the 
blank,  a  new  artificate  for  the  number  of  shares  thus  assigned  to  him, 
and  to  take  up  and  hold  the  old  certificate,  and  to  issue  to  the  assignor 
a  new  certificate  for  the  unassigned  shares  on  his  demand  therefor.  It 
followed  that,  where  the  shareholder  held  a  certificate  for  200  shares, 
and  executed,  on  the  back  of  the  certificate,  in  blank,  an  assignment  of 
fifty  of  those  shares,  but  in  such  a  manner  that  an  alteration  of  the 
assignment  could  not  be  made  so  as  to  show  the  assignment  of  a  greater 
number  without  mutilating  the  instrument,  so  that  the  alteration  could 
be  detected  by  the  exercise  of  ordinary  care,  and  in  this  manner  deliv- 
ered the  certificate  to  his  assignee,  after  which  the  certificate  was 
altered,  not  fraudulently,  but  through  an  act  of  gross  negligence  on  the 
part  of  a  clerk,  so  as  to  make  it  appear  that  the  whole  number  of  shares 
had  been  assigned,  and  the  alteration  was  made  in  such  a  way  as  to 
exhibit  the  certificate  to  the  officers  of  the  bank  in  a  mutilated  form? 
and  the  bank  issued  a  new  certificate  for  the  whole  200  shares  to  the 
person  filling  up  the  blank  and  demanding  them, —  the  hank  was  liable  to 
the  original  shareholder  for  the  conversion  of  150  of  his  shares.  As  the 
officers  of  corporations  will  be  curious  to  know  the  manner  in  which 
the  assignment  was  originally  filled  out,  and  also  the  manner  in  which  it 
was  subsequently  altered,  both  are  printed  below.     The  assignment  on 

upon  Ex  parte  Swan,   7  C.  B.  Cn.  s.)  ^  Tayler  v.  Great  Indian  Peninsular 

429,  and  some    of    the    other  judges      R.  Co.,  4  De  Gex  &  J.  559. 
distinguished  that  case  from  the  case 
before  them. 
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the  back  of  the  cei'tificate,  before  alteration  aud  as  the  certificate  was 
delivered,  was  as  follows  : 

lu  cousideration  of  Dollars,  to 

me  paid,  I  do  hereby  sell  and  assign  to. 


of  ■  Fifty  of  the  within  named Shares 

of  the  Corporate  Stock  of  the  Boston  Water  Power  Company. 

Witness  ray  hand  and  seal,  this  IS  day  of  March  A.  D.  eighteen  hundred 
and  sixty.  S.  E.  SEWALL. 

Signed,  sealed  and  delivered,  \ 
in  presence  of  l 

T.  R.  SEWALL.  i 

The  assignment  as  altered,  was  as  follows: 

In  consideration  of  te7i  Dollars,  to 

me  paid,  I  do  hereby  sell  and  assign  to  J.  B.  Ntalc,  Tnistc^j- 

J.  E.  Ballard,  Trt.  50. 
Allen,  Neale  &  Co.  150. 

Two  hundred 

-e§r-  all  -Fifty  of  the  within  named^ Shares 

of  the  Corporate  Stock  of  the  Boston  Water  Power  Company. 

Witness  my  hand  and  seal  this  15  day  of  March  A.  D.  eighteen   hundred 
and  sixty.  S.  E.  SEWALL. 

Signed,  sealed  and  delivered,  -j 
in  presence  of  l 

T.  R.  SEWALL.  J 


"What  made  the  case  worse  for  the  corporation  was  that  its  own  clerk, 
who  had  charge  of  making  transfers  of  its  shares,  assisted,  although 
innocently,  in  this  alteration.  "Without  any  fraudulent  intent,  but 
with  gross  carelessness,  he  undertook  to  alter  tlie  assignment  still  more. 
Probably  he  erased  the  word  '  fifty,'  though  this  may  have  been  done 
by  Bullard  (the  clerk  of  the  brokers,  to  whom  the  fifty  shares  had  been 
assigned).  He  wrote  upon  the  ink  line  '  two  hundred '  in  the  space 
before  'shares;'  and  inserted  in  another  space  the  word  'all,'  and 
erased  a  superfluous  '  of ; '  and  thus,  by  his  own  act,  made  it  a  proper 
assignment  of  the  plaintiff's  shares,  so  far  as  its  language  was  con- 
cerned." After  these  various  alterations,  the  assignment  stood  as 
above  represented.  The  brokers,  to  whom  the  one  hundred  and  fifty 
shares  were  issued  in  consequence  of  this  negligent  alteration,  became 
insolvent,  and  hence  the  plaintiff  sought  recourse  against  the  bank  iu 
1864 


TRANSFERS  OF  SHARES.     [2  Thomp.  Coi'p.  §  2567. 

an  action  for  the  conversion  of  these  hundred  and  fifty  shares,  and  was 
successful.^ 

§  2567.  Original  Shareholder  has  a  Remedy  in  Equity 
against  Corporation. —  If  a  power  of  attorney  to  make  a  trans- 
fer of  such  shares  is  forged,  and  a  transfer  is  accordingly  made 
by  the  corporation,  the  rightful  stockholder  may  maintain  a  bill 
in  equity  to  compel  the  corporation  to  issue  to  him  a  new  certifi- 
cate for  his  shares  and  to  pay  dividends  thereon;  in  other 
words  he  may  maintain  a  bill  to  compel  the  corporation  specifi- 
cally to  perform  what  it  has  undertaken  in  his  favor. ^  The 
court,  in  what  appears  to  be  the  oldest  case  on  this  question, 
said:  "As  to  the  company,  they  were  but  instruments  and 
conduit-pipes;  or,  like  the  lord  of  a  manor  in  the  case  of  the 
surrender  of  a  copyhold,  where,  if  there  should  be  a  forged  let- 
ter of  attorney,  empowering  one  of  the  copyholders  to  surrender 
to  the  use  of  one  J.  S.,  and  thereupon  the  attorney  in  the  name 
of  the  copyholder  should  surrender  to  the  use  of  J.  S.,  who 
should  be  accordingly  admitted  by  the  lord,  yet  this  admittance 
would  be  void;  and  so  is  the  transfer  of  this  stock  to  the  de- 
fendant Keate ;  and  it  would  be  of  public  use,  that  those  who 
accept  of  a  transfer  of  stock  under  a  letter  of  attorney,  should 
be  obliged  to  take  strict  care  of  the  validity  and  reality  of  such  let- 
ter of  attorney,  for  no  other  person  can  be  so  properly  concerned 
to  do  it."^  The  ordinary /or??i  of  equitable  relief  is  a  decree  com- 
pelling the  corporation  to  re-instate  him  on  its  books,  and  to  issue 
a  proper  certificate  of  stock  to  him  and  to  pay  him  the  dividends 
declared  on  the  stock  after  its  unauthorized  transfer,  or  an  altei^- 
native  decree  for  the  value  of  the  stock  and  dividends.*  It  has 
been  held  that  if  an  indorsement  upon  a  certificate  of  shares  is 

1  Sewall  V.  Boston  Water  Power  110;  s.  c.  25  Am.  Eep,  37;  Hildyard  v. 
Co.,  4  Allen  (Mass.),  277;  s.  c.  81  Am.  South  Sea  Co.,  2  P.  Wms.  76;  Tele- 
Dec.  701.  graph  Co.  v.  Davenport,  97  U.  S.  369; 

2  Ashby  V.  Blackwell,  2  Eden,  299;  ante,  §  2425. 

s.  c.  Ambl.  503;    Sloman  v.  Bank  of  ^  Hildyard  u.    South   Sea  Co.,  2  P. 

England,  14  Sim.  475;  Midland  R.  Co.  Wms.  77,  78. 

V.  Taylor,  8  H.  L.  Cas.  751;  Pollock  *  Telegraph  Co.  t?.  Davenport,  97  U. 

V.  National  Bank,  7  N.  Y.274;   Sewall  S.  369.    In  the  case  above  cited  from 

V.  Boston  Water  Power  Co.,  4  Allen  Peere  Williams  a  form  of  the  decree 

(Mass.),  277;  s.  c.   81  Am.   Dec.  701;  will  be  found. 

Pratt  V.  Taunton  Copper  Co.,  1 23  Mass . 
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forged,  and  the  certificate  is  transferred  for  value  to  an  innocent 
purchaser,  and  he  thereafter  presents  the  same  to  the  corpora- 
tion, and  the  latter,  without  negligence,  issues  to  him  a  new 
certificate,  and  the  holder  of  the  new  certificate  sells  the  same, 
but  the  corporation  refuses  to  issue  another  new  certificate  to 
the  second  vendee,  by  reason  of  having  discovered  the  fact  of  the 

forgery, the  original  holder  of  the  certificate  may  maintain  a 

suit  in  equity  against  the  first  transferee  and  the  corporation  to 
compel  the  first  transferee  to  deliver  up  the  certificate  issued  to 
him,  and  to  compel  the  corporation  to  issue  a  new  one  to  the 
complainant.  As  between  the  first  and  second  transferees, 
the  latter  must  look  to  the  former,  his  transferor,  for  indem- 
nity. As  between  the  first  transferee  and  the  corporation,  the 
equities  are  in  favor  of  the  corporation,  both  being  equally  free 
from  negligence  ;  for  the  first  transferee  having  first  parted  with 
his  money  on  the  faith  of  the  forgery  of  the  indorsement,  can 
not  be  allowed  to  shift  the  consequences  of  his  misfortune  upon 
the  corporation,  equally  innocent.  Even  if  the  corporation  was 
neo-iio-ent,  its  negligence  was  not  ihe.  i^roximate  cause  of  the  loss 
of  the  first  transferee,  because  such  loss  had  previously  accrued. 
If  the  second  purchaser,  being  a  bona  fide  purchaser  for  value, 
had  been  registered  as  the  owner  of  the  stock  by  the  corpora- 
tion, a  different  question  would  be  presented  as  between  him  and 
the  company.^ 

§  2568.  Original  Sbareholder  no  Remedy  as  against  Sub- 
sequent Pureliaser.  —  But  suppose  that,  in  such  a  case,  the  new 
certificate,  which  the  corporation  issued  to  take  up  the  cer- 
tificate having  the  forged  power  of  attorney,  has  passed  into  the 
hands  of  a  bona  fide  purchaser  for  value.  In  such  a  case  other 
equities  may  arise  between  the  original  shareholder  and  the  sub- 
sequent purchaser ;  at  least,  the  rights  of  such  purchaser  cannot 
be  concluded  in  a  suit  in  equity  between  the  original  shareholder 
and  the  corporation.  The  original  shareholder  cannot  have  a 
decree  against  him,  because  he  has  rights  against  the  corpora- 
tion which  depend  upon  the  effect  of  the  certificate  which  he  has 

1  Brown  v.  Howard  Fire  Ins.  Co.,      tralasian  Co.,  7  Hurl,  &N.  603;  Lowry 
42  Md.   384;  s.   c.   20   Am.    Rep.    90.      v.  Com.  &c.  Bank,  Taney  (U.  S.),  310. 
Compare  Swan  v.  North  British  Aus- 
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received  from  it;  though  if  he  knew  or  was  bound  to  know  that 
the  power  of  attorney  under  which  the  transfer  was  made  was 
forged,  a  different  case  would  be  presented. ^ 

§  2569.  Notice  to  Shareholder  of  Application  to  Register 
not  an  Estoppel. — It  is  held  in  the  English  Queen's  Bench 
Division  that  where,  on  application  to  a  company  to  register  a 
transfer  of  stock,  the  company  sent  a  letter  giving  notice  of  it 
to  the  holder  of  stock  on  the  register,  and  stating  that,  unless 
they  heard  from  her  to  the  contrary,  the  stock  would  be  trans- 
ferred in  their  books,  and  she  did  not  answer  the  letter,  and 
the  company  subsequently  registered  the  transfer,  —  she  was  not 
estopped  from  alleging  that  her  signature  to  the  transfer  was  a 
forgery^  and  demanding  to  have  her  name  replaced  on  the  regis- 
ter as  holder  of  the  stock, ^ —  a  decision  which  seems  contrary  to 
reason  and  justice. 

SUBDIVISION  II.  Liability  to  Bona  Fide  Sub  •purchaser. 

Section  Section 

2572.  Foundation   of  the    rule  which  forged  transfer  to  registra- 

holds    the    corporation    thus  tion,  estops  itself  in  favor  of 

liable.  an  innocent  transferee. 

2573.  Further  of  the  doctrine  that  the      2574.  Illustration  of  this  principle. 

corporation,  by  admitting  the      2575.  Another  illustration. 

§  2572.  Foundation  of  the  Rule  which  Holds  the  Corpora- 
tion thus  Liable.  —  In  several  cases,  the  English  judges  have 
traced  the  foundation  of  the  rule  which  holds  the  corporation 
liable,  to  the  rule  thus  declared  in  the  Court  of  Queen's  Bench, — 
"that,  where  one,  by  his  words  or  conduct,  willfully  causes  an- 
other to  believe  in  the  existence  of  a  certain  state  of  thinofs,  and 
induces  him  to  act  on  that  belief,  or  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time."  ^  The 
principle  is  more  broadly  stated  by  Lord  Denman,  C.  J.,  where 

1  Pratt  V.  Taunton  Copper  Co.,  123  s.  c.  2  Nev.  &  P.  491.  That  rule  is  said 
Mass.  110;  s.  c.  25  Am.  Rep.  37.  to    have   been  founded    on    previous 

2  Barton  v.  London  &c.  R.  Co.,  9A  authorities,  such  as  Graves  v.  Key,  2 
Q.  B.  Div.  77.  Barn.  &  Ad.  318,  and  Heane  v.  Rogers, 

3  Pickard  v.  Sears,  6  Ad.  &  El.  474;  9  Barn.  &  Cres.  586. 
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he  sa3's  that  a  party  who  negligently  or  culpably  stands  by  and 
allows  another  to  contract  on  the  faith  of  a  fact  which  he  can 
contradict,  can  not  afterwards  dispute  that  fact  in  an  action 
aijainst  the  person  whom  he  has  assisted  in  deceiving. ^  Re- 
affirming this  doctrine,  that  eminent  lawyer.  Baron  Parke,  said: 
"  By  the  term  '  willfully,'  however,  in  that  rule,  we  must  under- 
stand, if  not  that  the  party  represents  that  to  be  true  which  he 
knows  to  be  untrue,  at  least,  that  he  means  his  representation  to 
be  acted  upon,  and  that  it  is  acted  upon  accordingly ;  and  if , 
whatever  a  man's  real  intention  may  be,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representation  to  be  true, 
and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  did 
act  upon  it  as  true,  the  party  making  the  representation  would 
be  equally  precluded  from  contesting  its  truth ;  and  conduct,  by 
neo'li^'ence  or  omission,  where  there  is  a  duty  cast  upon  a  person, 
by  usage  of  trade  or  otherwise,  to  disclose  the  truth,  may  often 
have  the  same  effect."  ^  It  is  thus  perceived  that  this  principle 
is  the  ordinary  doctrine  of  estoppel  in  pais.  Now  let  us  consider 
its  application  to  the  case  of  a  corporation  which  issues  a  new 
certificate  to  the  transferee  of  shares  whose  transfer  has  been 
forged.  In  order  to  understand  the  position  in  which  the  cor- 
poration thus  puts  itself,  it  is  necessary  to  recur  to  the  nature  of 
a  share  certificate  ;  ^  and  this  has  been  thus  explained,  in  a  leading 
case  on  the  question  under  consideration,  by  LordCockburn,C.  J. : 
*'  The  company  are  bound  to  keep  a  register  of  shareholders,  and 
have  the  power  to  issue  certificates  certifying  that  each  individ- 
ual shareholder  named  therein  is  a  registered  shareholder  of  the 
particular  shares  specified.  This  power  of  granting  certificates 
is  to  give  the  shareholders  .the  opportunity  of  more  easily  deal- 
ing with  their  shares  in  the  market,  and  to  afford  facilities  to 
them  of  selling  their  shares  by  at  once  showing  a  marketable 
title,  and  the  effect  of  this  facility  is  to  make  the  shares  of 
greater  value.  The  power  of  giving  certificates  is,  therefore, 
for  the  benefit  of  the  company  in  general ;  and  it  is  a  declaration 
by  the  company  to  all  the  world  that  the  person  in  whose  name 
the  certificate  is  made  out,  and  to  whom  it  is  given,  is  a  share- 

1  Gregg  V.  Wells,  10  Ad.  &  El.  97.  ^  This  has  been  explained  elsewhere; 

2  Freeman  v.  Cooke,  2   Exch.  654,      ante,  §  2349,  e«  seg. ;  posi,  §  2587,  ef  seg. 
663. 
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holder  in  the  companv,  and  it  is  given  by  the  company  with  the 
intention  that  it  shall  be  so  used  by  the  person  to  whom  it  is 
given,  and  acted  upon  in  the  sale  and  transfer  of  shares."  ^  The 
application  of  the  principle  immediately  suggests  itself  to  the 
mind  ;  the  corporation  is  bound  by  the  representation  which  it 
thus  makes  to  the  public,  either  to  treat  innocent  persons 
deceived  by  the  representations  as  shareholders,  or  to  indemnify 
them  in  respect  of  what  they  have  lost  in  consequence  of  the 
representation.  Such  was  the  application  of  the  principle  made 
by  the  same  emineut  judge  in  the  continuation  of  his  opinion: 
"It  is  stated  in  this  case  that  the  claimants  acted  bona  fide,  and 
did  all  that  is  required  of  purchasers  of  shares  ;  they  paid  the 
value  of  the  shares  in  money  on  having  a  transfer  of  the 
shares  executed  to  them,  and  on  the  production  of  the  cer- 
tificates which  were  handed  to  them.  It  turned  out  that  the 
transferors  had  in  fact  no  shares,  and  that  the  company  ought 
not  to  have  registered  them  as  shareholders  or  given  them  cer- 
tificates, the  transfer  to  them  being  a  forgery.  That  brings  the 
case  within  the  principle  of  the  decision  in  Pickard  v.  Sears, ^  as 
explained  by  the  case  of  Freeman  v.  Cooke,''  that  if  you  make  a 
representation  with  the  intention  that  it  shall  be  acted  upon  by 
another,  and  he  does  so,  j'ou  are  estopped  from  denying  the 
truth  of  what  you  represent  to  be  the  fact."  *  Lord  Bhickburn, 
another  very  eminent  judge,  expressed  the  same  opinion  in  a 
little  different  language:  "The  statute,"  said  he,  "further 
provides  that  the  company  may  give  certificates  specifying  the 
shares  held  by  any  member;  and  the  object  of  this  provision  is 
expressly  stated  to  be  that  this  certificate  should  he  jiJ'ima  facie 
evidence  of  the  title  of  the  person  named  to  the  shares  specified; 
and  the  company,  therefore,  by  granting  the  certificate,  do  make 
a  statement  that  they  have  transferred  the  shares  specified  to  the 
person  to  whom  it  is  given,  and  that  he  is  the  holder  of  the 
shares.  If  they  have  been  deceived  and  the  statement  is  not 
perfectly  true,  they  may  not  be  guilty  of  negligence,  but  the 
company,  and  no  one  else,  have  the  power  to  inquire  into  the 

1  Re  Bahia  &c.  R.  Co.,L.  R.  3  Q.  B.  ^  2   Esch.  654;  s.  c.  18  L.  J.  Exch. 
584,  594,  o?5.                                                        114. 

2  6  Ad.  &  El.  4G9.  *  Re  Bahia  &c.  R.  Co.,  L.  R.  3  Q.  B» 

at  p.  595. 
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matter;  and  it  was  the  intention  of  the  legislature  that  these 
certificates  should  be  documents  on  which  buyers  might  safely 
act.  *  *  *  And  the  claimants,  having  bona  fide  acted  upon 
that  statement  and  suffered  damages,  can  they  recover  from  the 
company?  I  think  they  can,  on  the  principle  enunciated  in 
Freeman  v.  Cooke."  ^ 

§  2573.  Further  of  the  Doctrine  that  the  Corporation,  by 
Admitting  the  Forged  Transfer  to  Registration,  Estops  Itself 
in  Favor  of  an  Innocent  Transferee. —  The  important  judgment 
of  Mr.  Chief  Justice  Best,  already  referred  to,^  includes  dicta  to 
the  effect  that  if  the  corporation  admits  the  forged  transfer  to 
ref'istratiou,  it  thereby  estops  itself  as  against  an  innocent  trans- 
feree, from  disputing  his  rights  as  a  shareholder.  ♦«  We  are  not 
called  on,"  said  he,  "  to  decide  whether  those  who  purchase  the 
stock  transferred  to  them  under  the  forged  powers  might  require 
the  bank  to  confirm  that  purchase  to  them,  and  to  pay  them  the 


1  Ee  Bahia  &c.  R.  Co.,  L.  R.  3  Q.  B., 

at  p.  596,  597;  Mellor  and  Lush,  JJ., 
expressed  similar  opinions.     As  late  as 
1890  tlie  soundness  of  this  decision 
was  thus  doubted  in  an  editorial  in  the 
Law  Times,  one  of  the   leailing  legal 
journals  in    England:     "But    is    the 
Bahia  case  perfectly  good  law?     "We 
are  rather  inclined  to  doubt  it.    The 
ground  of  that  decision  was,  that  the 
company,  by  giving  a  certificate,  had 
enabled    the    transferees,    under    the 
forged  transfer,  to  hold  themselves  out 
as  real  owners.    Now  by   Sect.  12  of 
the    Companies    Clauses    Act,    1845» 
which  appliL'S  to  all  railway  companies 
incorporated  in  and  after  1845,  and  is 
to  a  great  extent  similar  to  Sect.  31  of 
the  Companies  Act,  1862,  on  which  the 
Bahia  case  was  decided,  it  is  enacted 
that  «the  certificate  shall  be  admitted 
in  all  courts  SiS  prima  facie  evidence  of 
the  title  of  the  shareholder.'     In  the 
Bahia  case  the  court  held  that  the  doc- 
trine of  Freeman  v.  Cooke  (2  Ex.  654) 
applied,   and  that  the  company    was 
'estopped.'    But    in   Swan   v.  North 
1870 


British  Australasian  Company  (2  H.  & 
C.188),  Cockburu.C.  J.,  observed:  'To 
bring  a  case  within  the  principle  es- 
tablished by  the  decision  in  Freeman 
V.  Cooke  it  is  essentially  necessary 
that  the  representation  or  conduct 
complained  of,  whether  active  or  pas- 
sive in  its  character,  should  have 
been  intended  to  bring  about  the  re- 
sult whereby  loss  has  been  occasioned 
to  the  other  party,  or  his  position  has 
been  altered;'  and  the  opinion  of 
Blackburn,  J.,  is  to  the  same  effect. 
Curiously  enough,  both  these  judges 
were  parties  to  the  judgment  in  the 
Bahia  case,  and  saw  no  diflaculty  in 
applying  the  principle  of  Freeman  v. 
Cooke  to  it.  For  ourselves,  we  sub- 
mit with  diflBdence  that  there  is  con- 
siderable difficulty  in  so  applying  it; 
but,  as  we  have  already  said,  the 
Bahia  case  has  never  been  judicially 
called  in  question;  and  it  appears  to 
have  been  approved  of  in  Hart  v.  Fron- 
tino  &c.  Company  (22  L.  T.  (n.  s.) 
30)." 

2  Ante,  §§  2557,  2560. 
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dividends  on  such  stocks,  or  whether  their  neglect  to  inquire  into 
the  authenticity  of  the  power  of  attorney  might  not  throw  the 
loss  upon  them  that  has  been  occasioned  by  the  forgeries.     But 
to  prevent,  as   far  as  we  can,   the   alarm   which  an  argument 
urged  on  behalf  of  the  bank  is  likelj?  to  excite,  we  will  say  that 
the  bank  can  not  refuse  to  pay  the  dividends  to  subsequent  pur- 
chasers of  these  stocks.     If  the  bank  should  say  to  such  subse- 
quent purchasers,  the  persons   of  whom  you  bought  were  not 
legally  possessed  of  the  stocks  they  sold  you,  the  answer  would 
be^  the  bank,  in  the  books  which  the  law  requires  them  to  keep, 
and  for  the  keeping  which  they  receive  a  remuneration  from  the 
public,  have  registered  these  persons   as  the    owners  of  these 
stocks,  and  the  bank  cannot  be  permitted  to  say  that  such  persons 
v/ere  not  the  owners.     If  this  be  not  the  law,  who  will  purchase 
stock,  or    who    can  be  certain  that  the  stock  which  he  holds 
belongs  to  him?     It  has  ever  been  an  object  of  the  legislature  to 
give  facility  to  the  transfer  of  shares  in  the  public  funds.     This 
facility  of  transfer  is  one  of  the  advantages  belonging  to  this 
species  of  property,  and  this  advantage  would  be  entirely  de- 
stroyed if  a  purchaser  should  be  required  to  look  to  the  regular- 
ity of  the  transfers  to  all  the  various  persons  through  whom  such 
stock  had  passed.     Indeed,   from  the   manner   in   which  stock 
passes  from  man  to  man,  from  the  union  of  stocks  bought  of 
different  persons  under  the  same  name,  and  the  impossibility  of 
distinguishing  what  was  regularly  transferred  from    what   was 
not,  it  is  impossible  to  trace  the  title  of  stock  as  you  can  that  of 
an  estate.     You  can  not  look  further,  nor  is  it  the  practice  ever 
to  attempt  to  look  further  than  the  bank  books  for  the  title  of  the 
person  who  proposes  to  transfer  to  you."  ^    This  dictum  expresses 
measurably,  but  not  accurately,  the  American  law.    The  American 
doctrine,  applicable  aliketo  forged  or  fraudulent  share  certificates 
originally  issued,  or  to  those  re-issued  in  effecting  a  transfer,  is 
that  forged  or  fraudulent  stock  certificates  are  not  certificates, 
in  legal  contemplation,  and   give  no  rights  of  their  own  force. 
Still,  the  act  of  the  corporation  in  issuing  them,  they   having 
been  accepted  and  acted  upon  in  good  faith  by  another,  estops 
the  corporation  from  denying  their  validity  in  so  far  as  they  are 

2  Davis  V.  Bauk  of  England,  2  Bing.  393,  407,  408. 
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made  the  foundation  of  a  claim  for  indemnity  against  the  cor- 
poration.^ In  other  words,  one  who  has  expended  money  upon 
the  faith  of  official  certiiicates  of  stock  issued  by  a  corporation, 
has  a  right  to  be  indemnified,  to  the  extent  of  his  expenditure, 
ao-ainst  loss  from  false  certificates,  but  only  because  of  such 
expenditure. 

§  2574.  Illustration  of  this  Principle. —  In  a  leading  English 
case  Miss  Trittin  (who  will  be  referred  to  as  T.)  was  a  registered 
holder  of  five  shares  in  a  registered  limited  joiut-stock  company.  She 
left  her  share  certificate  in  the  bauds  of  her  broker.  Not  long  after- 
wards, a  transfer  of  her  shares  to  S.  and  G.,  purporting  to  be  executed 
by  her,  was  left,  together  with  her  share  certificate,  with  the  secretary 
of  the  company  for  registration.  The  secretary  wrote  to  her,  in  the 
ordinary  course  of  business,  a  notice  that  the  deed  of  transfer  had  been  so 
received  by  him ;  and,  receiving  no  answer  from  her,  after  the  lapse  of 
ten  days,  registered  the  deed  of  transfer,  and  removed  her  name  from 
the  registry  and  inserted  the  names  of  S.  and  G.  in  the  place  tkereof , 
as  the  holders  of  her  five  shares.  Thereafter  A.  bargained  for  five 
shares  of  the  company's  stock,  in  the  usual  way,  through  brokers  on 
the  stock  exchange,  and  paid  the  value  of  them ;  and  the  five  shares 
already  referred  to  were  transferred  to  him  by  S.  and  G. ,  and  his  name 
was  accordingly  entered  upon  the  registry  of  the  company  as  the  holder 
of  the  shares,  and  share  certificates  were  issued  to  him.  It  was  after- 
wards discovered  that  the  transfer  which  purported  to  be  from  T.,  the 
original  holder  of  the  shares,  to  S.  and  G.,  was  a  forgery,  and  the  com- 
pany was  ordered  to  restore  the  name  of  T.  to  its  registry,  by  a  rule  of 
court  under  the  statute. ^  Upon  a  special  case  stated,  the  court  of 
Queen's  Bench  held  that  the  giving  of  the  certificate  to  S.  and  G. 
amounted  to  a  statement  by  the  company,  intended  by  the  company  to 
be  acted  lapon  by  purchasers  of  shares  in  the  market,  that  S.  and  G. 
were  entitled  to  the  shares  ;  that  A.,  having  acted  upon  that  statement, 
the  company  were  estopped  from  denying  its  truth;  that  A,  was  there- 
fore entitled  to  recover  from  the  company,  as  damages  for  the  loss 
of   the  shares,  their  value  at  the  time  the  company  first  refused   to 

1  Kisterbock's  Appeal,  127  Pa.  St.  after  having  once  placed  the  name  of 
601;  s.  c.  14  Am.  St.  Rep.  868.  a  transferee   on  its   register,  remove 

2  Ihid.;  ante,  §  1493.  it  at  its  mere  will,  unless  upon  proof 

3  Companies  Act  of  1862  (25  &  26  of  a  better  title  in  some  one  else,  see 
Vict.,  chap.  89"),  §  35,  relating  to  what  Ward  v.  Southeastern  R.  Co.,  2  El.  & 
is  called  the  "  rectification  of  the  reg-  El.  823. 

ister."     That  the  company  could  not, 
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recognize  Mm  as  a  shareholder,  with  interest  at  four  per  cent,  from 
that  time.^ 

§  2375.  Another  Illustration.  —  A  modern   decision  which  ap- 
plies the  doctrine  thus  so    clearly  announced  by  Chief  Justice   Best 
(but   without  citing  his  dicta)  exhibited  the  following  facts:     In  an 
action  against  a  company  for  the  conversion  of  the  shares  of  the  plaint- 
iff by  refusing  to  admit  his  transfer  to  registration,  it  appeared  that  it 
was  the  duty  of  the  secretary  of  the  company  to  procure  the  execution 
of  certificates  of  shares  in  the  company,  through   requisite  and  pre- 
scribed formalities,  and  to  issue  them  to  persons  entitled  to  receive  them. 
By  a  resolution  of  the  directors  of  the  company,  it  was  provided  that  cer- 
tiUcates  of  shares  should  be  signed  by  one  director,  by  the  secretary,  and 
also  by  the  accountant.     The  secretary  of  the  company  executed  a  deed 
purporting  to  transfer  certain  shares  in  the  company  to  one  G.,  who  was 
a  purchaser  of  such  shares,  and  issued  to  G.  a  certificate  stating  that 
he  had  been  registered  as  tbe  owner  of  the  shares.     This  certificat-e  was 
in  the  usual  and  authorized  form,  and  was  sealed  with  the  company's  seal ; 
but  the  signature  of  the  director  appended  thereto  was  in  fact  a  for- 
gery of  the  company's  secretar}^  and  the  seal  of  the  company  was  in  fact 
aflfixed  thereto  without  the  authority  of  the  directors.     G.  deposited 
the  certificate  with  the  plaintiff,  as  a  secui'ity  for  advances,  and  sub- 
sequently executed  a  transfer  of  the  shares  to  the  plaintiff.     Neither 
G.   nor  the  plaintiff  had  any  knowledge  or  reason  to  suspect  that  the 
certificate  was   other  than  a  genuine  document,    or  that  the  matters 
stated  therein  were  untrue.     The  company  refused  to  register  the  plaint- 
iff as  the  owner  of  the  shares,  stating  that  there  were  no  such  shares 
standing  in  the  name  of  G.  on  their  books.     It  was  held  by  Stephen  and 
Mathew,  JJ.,  that  the  company  loas  estopped  by  the  certificate,  issued 
by  their  secretary,  from  disputing  the  plaintiff  's  title  to  the  shares, 
and  that  judgment  must  be  entered  for  the  plaintiff  for  their  value. 
In  the  course  of  his  opinion  Mr.  Justice  Stephen  said:    "The  com- 
pany appear  in  this  case  to  have  prescribed  certain  formahties  with 
regard  to  the  use  of  the  seal  and  the  issue  of  certificates.     The  certifi- 
cate is  to  be  signed  by  a  director  and  the  secretary.     In  the  present 
case  it  apparently  does  comply  with  those   formahties :  it  is  apparently 
so  signed,  and  it  is  stated  to  be  in  the  usual  and  authorized  form.     The 
company  made  it  the  duty  of  the  secretary  to  procure  the  preparation, 
execution  and  signature  of  certificates  with  the  prescribed  formalities, 
and  thereupon  to  issue  them  to  the  persons  entitled  to  receive  them. 

1  Re  Bahia  &c.  R.  Co.,  L.  R.  3  Q.  B.  o8i;  s.  c.   18  L.  T.  (n.  s.)  467;   37  L. 
J.   (Q.  B.)   17G. 
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They  thereby  gave  the  secretary  the  opportunity  of  doing  what  he  has 
done  in  this  case.  A  person  can  inform  himself  whether  the  certificate 
comes  from  the  secretary  because  he  gets  it  from  the  secretary's 
office ;  but  I  do  not  see  how,  according  to  any  practicable  course  of 
business,  he  can  go  behind  the  certificate  and  ascertain  for  himself 
such  matters  as  whether  the  signature  of  the  director  is  genuine.  It 
appears  to  me,  therefore,  that  the  company  have  authorized  the  secre- 
tary, and  made  it  his  official  duty,  to  act  in  such  a  way  that  his  acts 
amount  to  a  warranty  by  them  of  the  genuineness  of  the  certificate  issued 
by  him.  For  these  reasons,  I  think  the  question  put  to  us  should  be 
answered  in  favor  of  the  plaintiff."  Mr.  Justice  Mathew,  in  a  separate 
opinion,  pursued  the  same  line  of  reasoning:  "  It  seems  to  me,"  said 
he,  "that  the  secretary  is  held  out  by  the  company  as  their  agent  to 
warrant  the  genuineness  of  the  certificate."  ^ 


SUBDIVISION  III.     Miscellaneous  Holdings. 


Section 

2577.  Liability    of    'corporation     for 

fraudulent  issue  of  shares. 

2578.  Grounds  of   this    liability:   re- 

spondeat superior  —  negli- 
gence —  estoppel  —  ratifica- 
tion. 

2579.  Principle    illustrated:      certifi- 

cates issued  through  a  forgery 
by  the  president. 

2580.  Forged  transfer  of   name   of  a 

co-executor. 


Section. 

2581.  The  first  taker  of  the  original 

certificate  has  no  right  of  ac- 
tion against  the  company. 

2582.  But  the  company  has  a  right  of 

action  against  him. 

2583.  Eule   as  to  forged   commercial 

paper  declared  by  the  En- 
glish Court  of  Appeal  in  the 
case  of  the  Vagliano  accept- 
ances. 


SUBDIVISION  III.   Miscellaneous  Holdings. 

§  2577.  Liability  of  Corporation  for  Fraudulent  Issues  of 
Shares.  — Restating  what  has  been  gone  over  in  a  former  title,^ 
if  the  officer  of  the  corporation  charged  with  the  duty  of  issuing 
share  certificates  to  its  members  and  of  transferring  their  shares 
on  its  books,  with  power  to  countersign,  seal  and  issue  certifi- 
cates, upon  surrender  and  cancellatiou  of  prior  certificates,  etc., 
makes  a  fraudulent  issue  the  company  will  be  bound  to  make  it 
good  in  the  form  of  damages.^ 


1  Shaw  V.  Port  Phillips  &c.  Co.,  13 
Q.  B.  Div.  107,  108. 

2  Ante,  §  1490,  et  seq. 

3  Bank  of  Batavia  v.  New  York  &c. 
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§  2578.  Grounds  of  this  Liability  ;  Respondeat  Superior  — 
Negligence  —  Estoppel  —  Ratification.  —  But  where  the  fraud- 
ulent shares  are  not  issued  by  the  officer  of  the  corporation 
intrusted  with  that  duty,  then,  according  to  what  may  possibly 
be  regarded  as  the  American  conception,  the  company  will  not 
be  liable  unless  it  afforded  him  an  opportunity  to  commit  the 
fraud,  through  such  negligence  as  may  properly  be  regarded  as 
the  proximate  cause  of  the  injury;  whereas,  it  seems,  according 
to  the  English  conception,  the  negligence  must  be  of  such  a  char- 
acter as  to  amount  either  to  an  estoppel  or  to  a  ratification.  In 
dealing  with  this  subject,  it  must,  therefore,  be  constantly  borne 
in  mind  that  the  negligence  which  makes  the  corporation  liable 
in  cases  where  the  rule  of  respondeat  superior  docs  not  apply, 
must  at  least  be  negligence  of  such  a  character  that  it  can  be 
regarded,  in  a  legal  sense,  as  the  proximate  cause  of  the  injury 
which  has  happened  to  the  party  complaining.  Now,  there  is  a 
great  deal  of  casuistry  on  the  question  what  is'proximate  cause 
and  what  is  remote  cause  in  the  law  of  damages.  After  much 
examination  of  the  judicial  authorities,  and  after  much  reflection 
upon  the  subject,  the  author  of  the  present  work,  in  dealing  with 
the  subject  in  reference  to  actions  for  damages  for  personal 
injuries  grounded  upon  negligence, ^  came  to  the  conclusion  that 
the  governing  test  is  to  consider  that  proximate  cause  is  probable 
cause  and  that  remote  cause  is  improbable  cause.  The  reason  is 
that  it  is  just,  in  a  large  sense,  that  a  man  who,  either  purposely 
or  negligently,  takes  a  given  course  of  action  which  is  wrongful 
and  hurtful  to  another,  ought  to  be  held  bound  to  pay  such  dam- 
ages, resulting  from  that  course  of  action,  as  a  careful  and  prudent 
man  ought  to  foresee  as  being  likely  to  result  from  it ;  and  on 
the  other  hand,  that  the  burdens  of  life  would  be  intolerable 
if  the  law  charged  a  man  with  liability  for  all  the  remote  and 
improbable  consequences  even  of  his  wrongful  acts.  Speaking 
with  reference  to  the  kind  of  negligence  under  consideration,  the 

South  Boston  R.  Co.,  150  Mass.  200;  York  &c.  R.  Co.  v.  Schuyler,  34  N.  Y. 

s.c.  15  Am.  St.  Rep.  185;  Moores  v.  30,  6-1;   Titus  v.   Great  Western  Tp. 

Citizens  Nat.   Bank,   111   U.   S.   156;  Co.,  61  N.  Y.  237,  245;  Holbrook  v. 

Boston  &c.  R.  Co.,  v.  Richardson,  135  New   Jersey  Zinc  Co.,  57  N.  Y.  616; 

Mass.  473;  Machinists  Nat.  Bank  v.  Shaw  v.  Port  Phillips  Mining  Co.,  13 

Field,  126  Mass.  345;  Pratt  v.  Taunton  Q.  B.   Div.  103. 
Copper  Mfg.  Co.,  123  Mass.  110;   New  ^  2  Thomp.  Neg.,  p.  1083. 
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rule,  then,  is  that  the  corporation  will  not  be  liable  for  the  issue 
of  the  forced  certificates,  unless  one  of  two  things  concur:  1. 
They  must  have  been  issued  by  its  officer,  appointed  to  issue 
genuine  certificates,  — in  which  case  as  already  seen,  it  is,  on  the 
best  judicial  opinion,  liable  for  his  frauds  on  the  public,  on  the 
principle  of  respondeat  superior;'^  or  2.  If  they  are  issued  by 
an  officer  not  appointed  to  issue  its  certificates,  but  if  they  have 
negligently  put  it  in  his  power  to  commit  the  forgery,  then  their 
negligence  must  be  such  that  business  men  of  ordinary  prudence 
would  be  likely  to  foresee  that  such  a  result  might  happen.^ 

§  2579.  Principle  Illustrated :  Certificates  Issued  tlirougli 
a  Forgery  by  tlie  President. —  In  a  recent  case  in  Massachusetts, 
the  president  of  a  corporation,  tolio  ivas  not  its  proper  officer  to  issue  its 
share  certificates,  but  who  was  required  to  sign  such  certificates  together 
with  the  secretary,  was  re-elected  to  his  office  after  becoming  pecuni- 
arily irresponsible,  and  was  allowed  access  to  the  blank  certificate  book 
of  the  corporation  and  to  its  corporate  seal.  He  availed  himself  of  these 
facilities  to  issue  forged  certificates  of  shares  of  the  company,  while  away 
from  its  office.  He  had,  with  what  might  be  regarded  as  the  knowledge 
of  the  corporation,  been  guilty  of  previous  misconduct  in  transferring 
shares  of  stock  in  his  name  to  a  third  person,  instead  of  transferring 
them  to  associate  shareholders,  as  he  had  agreed  to  do.  On  these  facts, 
it  was  held  that  the  corporation  was  not  liable  for  his  act  in  issuing 
forged  certiScates, — in  other  words,  that  a  bona  fide  taker  of  such 
certificates  could  not  make  the  corporation  respond  in  damages  for  not 
admitting  him  to  registry  as  a  shareholder.  Whether  this  case  was 
properly  decided  upon  its  facts  is  open  to  some  doubts ;  but  it  will 
stand  as  a  valuable  statement  of  the  apphcatory  principle  of  law  in  such 
cases.  "  On  the  whole,"  said  Allen,  J. ,  after  stating  the  case  in  detail, 
"  we  find  nothing  to  show  that  the  corporation,  or  its  members,  had 
reason  to  suppose  from  what  Jewett  [the  president]  had  done,  that  he 
would  be  likely  to  issue  forged  certificates  of  shares,  if  allowed  access  to 
the  certificate  book  and  seal  of  the  corporation ;  and,  accordingly,  it  is 
not  to  be  held  responsible  for  his  criminal  fraud,  as  for  an  act  made 
possible  by  its  negligence."  ^ 

§   2580.  Forged  Transfer  of  Name   of  a  Co-Executor. —  A 

recent  decision  in  the  English  Court  of  Appeal  holds  that  when, 

1  Ante,  §1495.  Mass.  172;  s.  c.  13  L.  R.   A.  193;  10 

2  Post,  §  2579.  Rail.  &  Corp.  L.  J.  173;  28  N.  E.  Rep. 

3  Hill    V.    Jewett    Pub.     Co.,     164      142. 
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under  the  Companies  Chuises  Act  of  1845,  §  48,^  the  names  of 
executors  of  a  deceased  shareholder  are  placed  on  the  company's 
register  of  shareholders,  in  respect  of  shares  which  belonged  to 
their  testator,  they  become  joint  shareholders  in  their  individual 
capacity,  although  they  may  be  described  as  executors  in  the  reg- 
ister; and  consequently  that  the  shares  can  only  be  transferred 
by  means  of  a  transfer  executed  hy  all  of  them. 2  If  one  of  them 
forges  the  name  of  the  other  to  such  a  transfer,  it  will  not  pass 
title  to  the  shares,  and  the  case  will  stand  on  the  same  footing 
as  any  other  case  of  a  forged  transfer  of  shares.^ 

§  2581.  The  First  Taker  of  the  Original  Certificate  has  no 
Right  of  Action  against  the  Company.  — The  right  of  action 
against  the  company,  on  the  principles  already  explained,''  is  a 
rfcrht  of  action  in  bona  fide  sub-transferees  of  the  new  certificates 
which  have  been  issued  in  consequence  of  the  forgery.  The 
first  person  deceived  by  the  forgery  has,  on  principle,  no  right 
of  action  against  the  company  for  recognizing  the  forgery  and 
issuing  a  new  certificate  to  him ;  since  it  is  his  duty  to  discover 
the  forgery  as  much  as  it  is  the  duty  of  the  company.^  It  was 
distinctly  held  by  the  English  Court  of  Appeal  in  1880  that  the 
issue  of  \he  company's  stock  certificate  under  a  forged  transfer 
is  not  a  representation  by  the  company  that  the  immediate  trans- 
fer to  the  person  procuring  it  is  valid,  so  as  to  give  him  a  right 
of  action  against  the  company  if  it  proves  invalid.^ 

1  The  statute  relates  to  the  manner  ^  Simm  v.  Anglo-American  Tel.  Co. 
of  transferring  shares  to  the  successor  5  Q.  B.  Div.  188;  s.  c,  49  L.J.  (Q. 
in  title  in  case  of  the  death  of  the  B.)  ^92.  Compare  Hart  v.  Frontino, 
shareholder,  and  says  nothing  about  &c.  Co.,  39  L.  J.  Exch.  93.  In  this 
joint  executors.  last  case  (which  is  discredited  by  the 

2  Barton  v.  London  &c.  R.  Co.,  24  case  cited  immediately  before  it)  after 
Q.  B.  Div.  77;  a?i«e,  §  2373.  a  certificate    of   shares  in  a  limited 

3  Ibid.  company  had  been  issued  to  H.,  and 
i  Ante,  §  2572.  he  had  been  registered  as  the  owner, 
5  This  is  clearly  brought    out  in      he,  oa  the  faith    of  his  registration, 

Hikiyard  v.  South  Sea  Co.,  2  P.  Wms.  repaid  to  his  transferor  a  call  which 

76,  where  the  tranferee  of  the  shares  the  latter  had  paid  on  the  shares  after 

under  the  forged  letter  of  attorney  was,  the  sale.     The  company  afterward  re- 

by  reason  of   his  negligence,  held  to  moved  H.'s  name  from  the  register, 

pay  the  cost  of  the  suit  in  equity  to  and  substituted  that  of  F.,  it  having 

restore   the  title  to  the    real  owner.  been  discovered  that  the  shares   had 

See  the  language  of   the  court,  arite,  been  duly  transferred  previously  to  F. 

§  2567.  It  was   held  that  the   company  were 
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§  2582.  But  the  Company  has  a  Right  of  Action  against 
Him. On  the  contrary,  if  the  purchaser  exhibits  to  the  corpo- 
ration a  forged  assignment  of  some  of  its  shares,  or  a  forged 
power  of  attorney  to  assign  it,  and  thus  obtains  a  new  certificate 
which  he  sells,  he  is  liable  to  the  corporation,  not  because  it  is 
his  duty  to  attend  to  the  transfer  of  the  shares,  but  because 
he  has  impliedly  represented  to  the  corporation  that  the  forged 
signature  is  the  genuine  signature  of  the  stockholder,  whereby 
he  has  deceived  the  corporation. ^ 

§  2583.  Rule  as  to  Forged  Commercial  Paper  Declared  by 
the  English  Court  of  Appeal  in  the  Case  of  the  Vagliano  Ac- 
ceptances. — In  a  case  which  is  frequently  cited  as  the  case  of  the 
Vagliauo  acceptances, 2  there  was  a  series  of  forgeries  by  which  the  Bank 
of  England  was  defrauded  out  of  a  great  amount  of  money.  These  for- 
geries were  committed  under  the  following  circumstances :  V. ,  a  foreign 
correspondent  of  the  plaintiff,  was  in  the  habit  of  drawing  upon  him, 
sometimes  making  the  bills  payable  to  the  order  of  C.  P.  &  Co.,  an- 
other foreign  firm.  G.,  a  clerk  of  the  plaintiff,  forged  the  signature  of 
V.  to  certain  bills  purporting  to  be  drawn  on  the  plaintiff  by  V.  to  the 
order  of  C.  P.  &  Co.  These  bills  resembled  the  genuine  bills  which  V. 
was  in  the  habit  of  drawing  on  the  plaintiff.  G.  placed  among  the 
plaintiff's  correspondence  counterfeit  letters  of  ad\dce  with  respect  to 
these  forged  bills,  resembling  the  letters  of  advice  ordinarily  received  by 
the  plaintiff  from  V.  By  these  means  G.  procured  the  genuine  accept- 
ances of  the  plaintiff  to  the  bills  which  he  had  forged.  He  then  forged 
upon  the  bills  indorsements  purporting  to  be  those  of  C.  P.  &  Co.,  the 
payees  named  therein,  and  was   paid  by  the  cashiers  of  the  Bank  of 

estopped  by  the  certificate  which  they  i  Boston  &c.  R.  Co.  v.  Richardson, 
had  issued  to  H.,  and  by  the  fact  of  135  Mass.  473.    That  it  is  the  duty  of 
his  registration,    from    denying    his  the  first  transferee  to  examine  the  gen- 
title  to  the  shares,  and  that  he  could  uineness  of  the  transfer,  and  that  the 
maintain  an  action  against  them  for  loss  is  primarily  upon  him,  see  Ham- 
damages  for  removing  his  name  from  bleton  v.  Central  Ohio  R.  Co.,  44  Md. 
the  register.    Referring  to  his  opin-  551;  Brown  v.   Howard   Ins.    Co.,  42 
ion  in  this  case.  Lord  Bramwell  said,  Md.  384;  s.  c.  20  Am.  Rep.  90. 
In  the  subsequent    case  of   Simm  v.  2  Vagliano  v.  Bank  of  England,  22 
Anglo-American  Tel.  Co.,  supra,—  "  I  Q.  B.  Div.  103;  s.  c.  aflirmed  in  Court 
am  afraid  that  I  did  not  perceive  the  of  Appeal,  23  Q.  B.  Div.  243;  s.  c.  re- 
effect  of  the  certificates  which  had  versed  in  the  House  of  Lords  (1891),  1 
been  issued,  and  did  not  appreciate  the  App.  Cas.  107. 
judgment  in  Re  Bahia  &c.  R.  Co.,  L. 
R.  3  Q.  B.  584 ;  s.  c.  37  L.  J.  (Q.  B.)  176. 

1878 


TRANSFERS  OF  SHARES.     [3  Thoiiip.  Corp.  §  2583. 

England  across  the  counter  the  amounts  for  which  the  bills  were  drawn. 
BcFore  the  payment  of  the  biUs,  the  Bank  of  England  was  advised  by 
the  plaintiff,  in  the  ordinary  course  of  business,  that  the -bills  were  com- 
ing forward  for  payment.     On  this  state  of  case  two  questions  arose 
and  were  considered  before  Mr.  Justice  Charles  in  the  court  below,  and 
before  the  Court  of  Appeal  on  appeal  from  his  decision:     1.  Whether 
the  Bank  of  England  was  protected  by  a  certain  section  of  the  English 
Bills  of  Exchange  Act  of  1882,  relating  to  "  fictitious  or  non-existent 
payees."     2.  Whether  the  plaintiff  had  been  guilty  of  negligence  such 
as  precluded  him   from  maintaining  the  action.     Mr.  Justice  Charles 
held  that  the  Bank  of  England  was  not  protected  by  the  statute ;  and, 
secondly,  that  the  plaintiff  was  not  precluded  by  his  negligence  from 
maintaining  the  action.     On  appeal,  his  judgment  was  affirmed.     Five 
justices  of  the  Court  of  Appeal  held  that  the  bank  was  not  protected  by 
the  statute  (Lord  Esher,  M.  R.,  dissenting),  and  the  whole  court  held 
that  the  plaintiff  had  not  been  guilty  of  negligence  such  as  precluded 
him  from  maintaining  the  action.     On  a  further  appeal  to  the  House  of 
Lords,  a  majority  of  the  lords  held  that  the  bank  was  protected  by  the 
statute,  Lords  BramweU  and  Field  dissenting.     Four  of  the  lords  also 
held  that  the  bank  was  protected  by  reasons  turning  on  the  conduct  of 
the  parties,—  that  is  to  say,  they  took  the  view  that  the  plaintiff,  by  rea- 
son of  his  negligence,  ought  to  bear  the  loss.     Two  of  the  lords  held 
that  the  plaintiff  had  not  been  guilty  of  conduct  which  cast  the  loss  upon 
him.     It  thus  appears,  from  this  statement  of  a  most  unsatisfactory  case, 
that  six  judges  and  two  law  lords,  eight  judges  in  all,  were  of  opinion 
that  the  plaintiff  had  not  been  guilty  of  such  negligence  as  to  disentitle 
him  to  maintain  the  action,  while  four  law  lords  were  of  the  contrary 
opinion,  —eight  judges  against  four,  —while  the  case  is  probably  to  be 
regarded  as  having  been  decided  upon  a  construction  of  the  statute. 
The  opinion  of  Lord  Esher,  M.  R.,  in  the  Court  of  Appeal  is  valuable  as 
containing  a  very  clear  statement  of  the  rule  of  the  law  merchant  which 
casts  on  the  acceptor  of  a  forged  bill  of  exchange  the  burden  of  bearing 
the  loss ;  and  if,  as  is  sometimes  reasoned,  the  attitude  of  a  corpora- 
tion admitting  to  its  registry  the  holder  of  a  forged  transfer  of  its  shares, 
is  similar  to  that  of  the  acceptor  of  a  forged  bill  of  exchange,  then  this 
language  has  an  important  bearing  on  the  question  under  consideration. 
At  au'^events,  it  maybe  regarded   in  the  light  in  which  the  English 
judges  sometimes   regard  decisions  of  the  American  judges,  —  as  the 
opinion  of   a  professor  of  the  common  law.     Lord  Esher  said :   "The 
acceptor  is  estopped  from  denjing  the  handwriting  of  the  drawer.     That 
has  been  decided.     On  what  principle  does  the  decision  rest?     By  the 
custom  of  merchants,  which  has  been  so  proved  as  a  fact  that  it  has,  like 
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so  many  other  mercantile  customs,  come  to  be  accepted  (without  further 
evidence)  as  a  fact  by  the  court,  —  an  acceptor  is  bound  to  know  the 
handwriting  of  the  drawer.  The  custom  is  rather  more  convenient  than 
just.  The  present  case  is  an  instance  in  which  the  forgery  and  imita- 
tion is  so  perfect  as  to  defy  the  most  careful  eS:amination.  But  the 
custom  has  made  the  law.  That  being  so,  it  must  be  negligence  in  the 
acceptor  if  he  mistakes  that  which  he  is  bound  to  know.  It  is,  further, 
part  of  the  custom  of  merchants  that  the  acceptor,  by  accepting,  repre- 
sents to  all  into  whose  hands  the  document  may  bona  fide  come,  that 
the  person  purporting  to  be  the  drawer  is  the  real  drawer.  If,  then, 
such  a  person  gives  value  for  the  bill,  relying  upon  such  representation, 
he  would  be  injured  by  such  representation  unless  the  acceptor  were 
estopped.  But  where  one  neghgently  represents  that  to  be  true  which 
is  in  fact  false,  in  order  that  another  may  act  upon  such  representation 
as  if  it  were  true,  and  the  other  does  act  upon  it  believing  it  to  be  true, 
and  acts  in  such  a  way  that,  it  being  untrue,  he  would  suffer  loss  or 
damage,  if  the  one  making  the  represeutation  were  allowed  to  rely  on 
the  untruthfulness,  the  one  making  the  representation  is  by  the  law 
estopped  from  averring  the  untruthfulness  against  the  other.  This  is 
a  general  rule  of  the  law  of  estoppel.  The  facts  being  ascertained,  the 
law  declares  the  estoppel.  And  when  once  the  estoppel  is  effectual,  the 
transaction  between  the  two  parties  is  to  be  treated  as  it  would  be  if 
the  representation  had  been  true.  In  the  given  case  the  transaction  is, 
as  between  the  bona  fide  endorsee  for  value  and  the  acceptor,  though 
not  as  between  any  other  persons,  to  be  treated  as  if  the  person  pur- 
porting to  be  the  drawer  was  in  truth  the  di'awer.  If  there  is  no  other 
defect  in  the  supposed  bill,  the  acceptor  is  in  such  a  case  liable  to  pay 
the  endorsee  the  amount  of  the  bill. ' '  ^ 

1  Vagliano  v.  Bank  of  England,  23  Q.  B.  Div.,  at  pp.  249,  250. 
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CHAPTEE   XXXyill. 

BONA  FIDE  PURCHASERS  OF    SHARES. 

Art.     I.  In  General,  §§  2587-2601. 

II.  Who  ARE  Seen  Pcrchasers,  §§  2603-2610. 


Article  I.     Ix  General. 


Section 

2587.  Certificates  of  stock  not  negoti- 

able. 

2588.  Usage  of  regarding  them  nego- 

tiable not  good. 

2589.  But  are  guasi-negotiable. 

2590.  Grounds      upon      which       the 

courts    uphold    their    semi- 
negotiable  quality. 

2591.  "View  that  bona  fide  purchaser 

takes     only      title      of     his 
vendor. 

2592.  This  view  illustrated. 

2593.  Contrary  view  where  the  certifi- 

cate is  delivered  with  blank 
power  of  attorney,  etc. 

2594.  When  unregistered  transfers  are 

subject  to  the  equity  of  the 
corporation. 


Section 

2595.  Exception  that  corporation  es- 

topped to  deny  the  validity  of 
certificates  formally  issued. 

2596.  Thus,    corporation     liable    for 

fraudulent  over-issues. 

2597.  Effect  of  a  pledge  of    such   a 

certificate. 

2598.  Corporation    estopped     by    its 

books. 

2599.  Purchasers  not   bound  to   look 

beyond  the  face  of  the  share 
certificate. 

2600.  Rule  limited  to  cases  where  the 

certificates  have  been  is-ued 
by  the  corporate  officer  em- 
powered to  issue  certificates. 

2601.  Extent  of  right  of  corporation 

to  treat  registered  share- 
holder as  actual  owner. 


§  2587.  Certificates  of  Stock  not  Negotiable. —  Certificates 
of  stock  are  not  negotiable  paper  in  the  full  sense  of  the  term.^ 
*«  The  most  that  can  be  said  is,  that  such  instruments  possess  a 
^wffsi-negotiability,  dependent  upon  the  customs  of  merchants 
and  the  convenience  of  trade.     They  are  not,  in  the  matter  of 


1  Hall  V.  Rose  Hill  &c.  E.  Co.,  70 
HI.  673 ;  Mechanics  Bank  v.  New  York 
&c.  E.  Co.,  13  N.  Y.  627;  Weaver  v. 
Barden,  49  N.  Y.  286;  Winter  u.  Bel- 
mont Mining  Co.,  53  Cal.  428;  Sher- 
wood V.  Meadow  Valley  Mining  Co., 


50  Cal.  412,  followed  in  Barstow  v. 
Savage  Mining  Co.,  64  Cal.  392.  Com- 
pare the  following  cases  in  New  York: 
Moore  v.  Metropolitan  Bank,  55  N.  Y. 
41;  s.  c.  14  Am.  Rep.  173;  overruling 
Bush  V.  Lathrop,  22  N,  Y.  585;  McNeil 

1881 


2  Thomp.  Corp.  §  2588.]    shares  considered  as  property. 

transferability,  protected  strictly  as  negotiable  paper."  ^  Cor- 
porate shares  are  sometimes  said  to  be  cJioses  in  action;  '^  and  it 
has  been  said  that  when  one  purchases  or  acquires  stock  in  a  cor- 
poration, no  matter  at  what  time,  he  acquires  a  fractional  interest 
in  the  capital  stock,  assets,  profits  and  liabilities  of  the  corpora- 
tion.^ The  share  certificate  is  merely  the  documentary  evidence, 
furnished  by  the  corporation  to  the  shareholder  of  this  collection 
of  incorporeal  rights.  It  has  therefore  come  to  be  regjarded  as 
the  symbol  of  the  shares,  and  is  confused  in  popular,  and  often 
in  legal  contemplation,  with  the  property  which  it  represents. 

§  2588.  Usage  of  Regarding-  them  Negotiable  not  Good.  — 

It  being  an  established  principle  of  law  that  certificates  of  stock 
are  not  to  be  regarded  as  negotiable  paper,  it  is  not  permissible 
to  prove  a  custom  or  usage  among  stockbrokers  to  the  contrary,  — 
the  reason  being  that  no  usage  is  good  which  conflicts  with  an 
established  principle  of  law,  any  more  than  one  which  contra- 
venes or  nullifies  the  express  stipulations  of  a  contract.*  "  No 
commercial  usage,"  it  has  been  said,  *'  can  give  to  such  an  in- 
strument the  attribute  of  negotiability.  However  many  inter- 
mediate hands  it  may  pass  through,  whoever  would  obtain  a  new 
certificate  in  his  own  name  must  fill  out  the  blanks  *  *  *  go 
as  to  derive  title  to  himself,  directly  from  the  last  recorded 
stockholder,  who  is  the  only  recognized  and  legal  owner  of  the 
shares."  ^ 

u.  Tenth  Nat.  Bank,  46  N.  Y.  325;  s.  c.  *  East  Birminiihain    Laud    Co.    v. 

7  Am.  Rep.  341.  Dennis,  85  Ala.  565;  s.  c.  7  Am.  St.  Rep. 

1  East  Birmingham  Land  Co.  v.  73;  28  Cent.  L.  J.  402;  Shaw  v.  Spen- 
Dennis,  85  Ala.  565,  567;  s.  c.  7  Am.  cer,  100  Mass.  382;  s.  c.  I  Am.  Rep. 
St.  Rep.  73;  28  Cent.  L,  J.  402,  opinion  115.  That  a  custom  or  usage  con- 
by  Somerville,  J.  Shaw  w.  Spencer,  trary  to  law  will  not  be  recognized, 
100  Mass.  382,  388;  s.  c.  1  Am.  Rep.  see  Dickinson  «.  Gay,  7  Allen  (Mass.), 
115.  See  also  Sewall  v.  Boston  Water  29,  s.  c.  83  Am.  Dec.  656;  Cranwell 
Power  Co.,  4  Allen  (Mass.),  277,  282;  v.  Ship  Fosdick,  15  La.  An.  436;  s.  c. 
s.  c.  81  Am.  Dec.  701.  For  the  same  77  Am.  Dec.  190;  Beirne  v.  Dord,  5 
rule  as  to  hills  of  lading,  see  Gurney  N.  Y.  95;  s.  c.  55  Am.  Dec.  321;  Cox 
».  Behrend,  3  El.  &  Bl.  622.  v.  O'Riley,  4  Ind.   368;  s.  c.  58  Am. 

2  Ante,  §1070.  Dec.  633;  Harris  v.  Carson,  7   Leigh 

3  Barrick  v.  Gifford,  47  Oh.  St.  (Va.),  632;  s.  c.  SO  Am.  Dec.  510; 
180;  s.  c.  21  Am.  St.  Rep.  798.     This  Lehman  v.  Marshall,  47  Ala.  362. 

is  not  meant  in  the  sense  that  share-  ^  Shaw  v.  Spencer,  100  Mass.  382; 

holders  are  co-owners;  ante,  §  1071.  s.  c.  97  Am.  Dec.  107;  1  Am.  Rep.  115. 
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§  2589.  But  are  Quasi-Xegotiable.  —  But  a  little  reflection 
will  make  it  appear  that  there  is  an  essential  difference  in  this 
respect  between  share  certificates  and  tangible  personal  property. 
If  A.  delivers  his  horse  to  B.,  the  act  is,  in  the  absence  of  ex- 
planation, just  as  consistent  with  the  conclusion  of  a  bailment  as 
with  the  conclusion  of  a  sale.  But  if  A.,  being  the  holder  of 
certificates  of  stock,  indorses  them  in  blank  in  the  usual  mode 
and  delivers  them  to  B.,  the  act  is  more  consistent  with  the  con- 
clusion of  a  sale  or  pledge,  than  with  the  conclusion  of  a  mere 
bailment.  The  transferee  stands  in  a  position  somewhat  simi- 
lar to  that  of  the  transferee  of  a  promissory  note  payable  to 
bearer.  His  position  is  difierent  from  that  of  the  one  to  whom 
the  horse  has  been  delivered  in  this :  a  muniment  of  title  has 
been  delivered  to  him,  which  he  may  perfect  into  a  legal  title 
by  pursuing  certain  formalities.  The  delivery  of  it  to  him  with 
a  power  of  attorney  indorsed  upon  it  in  blank  enables  it  to 
pass  from  hand  to  hand  by  mere  delivery,  and  enables  the  final 
purchaser  who  wishes  to  perfect  his  legal  title  to  it  to  do  so 
by  appointing  an  attorney  to  make  the  transfer  to  him  on  the 
books  of  the  corporation, — that  is  to  say,  by  filling  out  the 
blank.  But  most  business  men,  in  conformity  with  a  settled  gen- 
eral usage,  have  come  to  regard  such  certificates  as  partaking 
very  nearly  of  the  character  of  negotiable  notes  or  bonds,  which, 
by  mere  delivery,  pass  from  hand  to  hand  the  debts  which  they 
evidence.  It  was  proved  in  one  case  that  it  was  the  custom  in 
the  city  of  New  York  that  share  certificates  so  indorsed  in  blank 
should  pass  from  hand  to  hand  by  delivery ,i  and  courts,  which 
take  judicial  notice  of  the  usages  of  trade,^  will  no  doubt  take 
notice  that  such  is  the  custom  of  trade  throughout  the  whole 
country.  The  conclusion,  then,  is,  as  said  by  Mr.  Justice 
Davis,  that  certificates  of  stock  "  although  neither  in  character 

nor  form  negotiable  paper,  approximate  to  it  as  nearly  as  prac- 
ticable." ^ 


To    the  same    effect,   see    East  Ten-  ory  v.  Wendell,  39  Mich.    337;    s.   c. 

nessee  &c.  R.  Co.  v.  Johnston,  75  Ala.  33  Am.  Rep.  390;  Davis  v.  Hanly,  12 

596 ;   Lehman  v.  Marshall,  47  Ala.  362.  Ark.  645. 

1  Merchants  National  Bank  u.  Rich-  ^  Bank  v.  Lanier,  11  Wall.   (U.  S.) 
ards,  6  Mo.  App.  454,  461.  377.     See  also  Kortright  v.  Commer- 

2  Greenl.  Evid.,  15thEd.,§5;  Greg-  cial  Bank,  20  Wend.  91;  Commercial 
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§  2590.  Grounds  upon  wliich  the  Courts  Uphold  their  Semi- 
Negotiable  Quality.  —  The  grounds  on  which  the  courts  proceed  in 
upholding  this   semi-negotiable  quality  of  corporate  shares  was  thus 
expressed,  with  regard   to  national    bank  shares,  in    a  case   in  the 
Supreme  Court  of  the   United  States,  by  Mr.    Justice  Davis:   "The 
power  to  transfer  their  stock  is   one  of  the  most  valuable  franchises 
conferred   by   Congress    upon    banking    associations.      Without    this 
power,   it    can  readily  be    seen,   the  value   of  the   stock   would   be 
greatly  lessened;    and  obviously,   whatever  contributes  to  make   the 
shares  of  stock  a  safe  mode  of  investment,  and  easily  convertible,  tends 
to  enhance  their  value.     It  is  no  less  to  the  interest  of  the  shareholder 
than  the  public  that  the  certificate  representing  his  stock  should  be  in  a 
form  to  secure  public  confidence  ;  for  without  this  he  could  not  nego- 
tiate it  to  any  advantage.     It  is  in  obedience  to  this  requirement  that 
stock  certificates  of  all  kinds  have  been  constructed  in  a  way  to  invite 
the  confidence  of  business  men,  so  that  they  have  become  the  basis  of 
commercial  transactions  in  all  the  large  cities  of  the  country,  and  are 
sold  in  open  market  the  same  as  other  secui'ities.     Although  neither  in 
form  nor  character  negotiable  paper,  they  approximate  to  it  as  nearly 
as  practicable.     If  we  assume  that  the  certificates  in  question  are  not 
different  from  those  in  general  use  by  corporations  (and  the  assump- 
tion is  a  safe  one),  it  is  easy  to  see  why  investments  of  this  character 
are  sought  after  and  relied  upon.     No  better  form  could  be  adopted  to 
assure  the  purchaser  that  he  can  buy  with  safety.     He  is  told,  under 
the  seal  of  the  corporation,  that  the  shareholder  is  entitled  to  so  much 
stock,  which  can  be  transferred  on  the  books  of  the  corporation  in  per- 
son or  by  attorney,  when  the  certificates  are  surrendered,  but  not  other- 
wise.    This  is  a  notification  to  all  persons  interested  to  know  that  who- 
ever in  good  faith  buys  the  stock,  and  produces  to  the  corporation  the 
certificates,  regularly  assigned,  with  power  to  transfer,  is  entitled  to 
have  the  stock  transferred  to  him.     And  the  notification  goes  further, 
for  it  assures  the  holder  that  the  corporation  will  not  transfer  the  stock 
to  any  one  not  in  possession  of  the  certificates. ^ 

Bank  v.  Kortright,  22  Wend.  (N.  Y.)  learned    note    on  this   subject  in   19 

348;  s.  c.  34  Am.  Dec.  347;  McNeil  v.  Am.  &  Eng.  Corp.  Cas.  478.     For  the 

Bank  46  N.  Y.  325;  s.  c,  7  Am.  Eep.  reason  that  corporate  stocks  are  arti- 

.^41 ;    Mathews    v.    Bank,    1    Holmes  cles  of  commerce,  passing  from  hand 

CU.    S.),   396;    Johnson    v.   Laflin,   5  to  hand  like  commercial  paper,    the 

Dill.    (U.    S.),  65;    Compare    Fisher  doctrine  of  constrnctive  notice  by  lis 

V.  Essex  Bank,  5  Gray  (Mass.),  373;  pendens    is    not  applicable    to  them. 

Sargent    v.    Essex    Railway,    9  Pick.  Leitch  v.  Wells,  48  N.  Y.  585. 
(Mass.)  205;  Union  Bank  v.  Laird,  2  ^  Lanier  v.  Bank,  11  Wall.  (U-  S.) 

Wheat.    (U.    S.)    390.      There    is  .a  369,  377;  quoted  with  approval  in  Sup- 
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§  2591.  View  that  Bona  Fide  Purchaser  Takes  only  Title 
of  his  Vendor.  —  From  the  premise  that  certificates  of  stock 
are  not  negotiable  paper,  the  conclusion  would  naturally  follow 
that  a  bona  fide  assignee  of  such  certificates  takes  them  subject 
to  the  equities  which  exist  against  the  assignor.^  Under  this 
theory  an  unregistered  assignment  will  not  pass  title  as  against 
creditors  of  the  assignor,^  nor  as  against  subsequent  purchasers 
from  him  without  notice, ^  nor  as  against  the  lien  of  the  corporation 
on  the  shares  for  the  indebtedness  of  the  stockholder.^  A  qual- 
ified statement  of  this  rule  is  that  an  innocent  purchaser  for  value 
of  a  certificate  of  corporate  shares  of  stock,  although  indorsed  in 
blank  by  the  owner,  obtains  no  better  title  to  the  stock  than  his 
vendor  had,  in  the  absence  of  negligence  on  the  part  of  the 
owner."  Under  this  rule  the  transfer  of  shares  stands  on  the 
same  footins:  as  an  assignment  of  a  merchant's  account,  a  non- 
negotiable  note,  or  any  other  species  of  personal  property. 
With  this  premise  in  mind,  it  is  sometimes  laid  down  by  judges 
in  general  terms  that  the  purchaser  in  good  faith  of  corporate 
shares  gets  no  higher  title  than  his  vendor  had  to  convey.^  This 
is  the  general  rule  with  regard  to  sales  of  personal  property ,7 
other  than  negotiable  securities,  at  least  in  America,  where  there 
is  no  market  overt;  and  it  is  the  English  rule  with  regard  to  sales 
of  shares.  In  a  recent  English  case  Mr.  Justice  Chitty,  in  deal- 
ing with  this  subject,  used  this  language :  *'  Estoppels  can  not 
be  manufactured  arbitrarily  ;  no  estoppel  can  be  raised  on  a  doc- 
ument inconsistent  with  the  terms  of  the  document  itself.  What 
then,  is  the  estoppel  here?  Having  regard  to  the  practice 
proved,  and  the  condition  in  which  these  documents  are  when 
they  pass  from  hand  to  hand,  the  right  principle  to  adopt  with 

ply  Ditch  Co.  v.  Elliott,  10  Colo.  327,  s  pinkerton  v.  Manchester  &c.  E. 

333;  s.  c.  3  Am.  St.  Rep.  586,  591,  and  Co.,  42  N.  H.  427. 

in  many  other  cases.  ■*  Union   Bank  v.  Laird,   2   Wheat. 

1  Perhaps  the   ablest  presentation  (U.  S.)  390. 

of  this  view  is  found  in  the  powerful  ^  East    Birmingham    Land    Co.    v. 

opinion  of  Comstock,  J.,  in  Mechanics  Dennis,  85  Ala.  565;    s.  c.  7  Am.  St. 

Bank  v.  New  York  &c.  R.  Co.,  13  N.  Y.  Rep.  73. 

599,  623,  which  is  understood  not  to  ^  Young  v.   South    Tredegar    Iron 

express  the  present  law  of  New  York  Co.,  85  Tenn.  189;  s.  c.  4  Am.  St.  Rep. 

on  this  subject ;  post,  §  2593.  752. 

2  ^n^e,  §2409;  Blanchardr.  Dedham  'Mechanics  Bank  v.  N.  Y.  &c.  R* 
Gaslight  Co.,  12  Gray  (Mass.),  215.  Co.,  13  N.  Y.  599. 
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reference  to  them  is  to  hold  that  where  (as  in  the  case  before 
me)  the  transfers  are  duly  signed  by  the  registered  holders  of 
the  shares,  each  prior  holder  confers  upon  the  bona  fide  holder 
for  value  of  the  certificates  for  the  time  being  an  authority  to 
fill  in  the  name  of  the  transferee,  and  is  estopped  from  denying 
such  authority ;  and  to  this  extent,  and  in  this  manner,  but  not 
further,  is  estopped  from  denying  the  title  of  such  holder  for  the 
time  being."  ^  Commenting  on  this  language,  it  was  said  by 
Lindley,  L.  J.;  *' If  Mr.  Justice  Chitty  means  by  the  expres- 
sion, bona  fide  holder  for  value  of  the  certificates,  somebody  dis- 
tinguishable from  the  person  entitled  to  the  certificates,  I  doubt 
whether  he  is  not  putting  it  a  little  too  far,  a  little  further  than 
the  language  of  the  document  warrants  ;  but  if,  as  I  understand 
it,  he  means  by  bona  fide  holder  the  person  entitled  to  the  cer- 
tificate, then  I  think  he  is  perfectly  correct."  ^  This,  it  will  be 
perceived,  takes  every  element  of  estoppel  out  of  the  act  of  a 
shareholder  in  delivering  his  share  certificate  to  another  after 
having  signed  a  blank  transfer  thereon,  and  throws  the  English 
law  into  very  clear  contrast  with  the  American  law  on  this 
question.^  The  principle  of  the  English  law  is  well  illustrated  by 
a  case  where  the  owner  of  shares  pledged  them  by  delivering  the 
certificates  with  a  blank  assignment  and  power  of  attorney,  and 
his  pledgee  repledged  them  for  a  larger  amount,  and  the  second 
pledgee  procured  them  to  be  transferred  to  himself  on  the  books 
of  the  company.  It  was  held  by  the  English  Court  of  Appeal 
that  the  second  pledgee  took  no  higher  interest  in  them  than  the 
right  to  hold  them  as  security  for  the  amount  borrowed  of  his 
pledgor  by  the  original  owner  of  them.*  Under  this  rule  the  trans- 
feree acquires  no  better  title  than  his  transferor,  unless  the  true 

1  Colonial  Bank  v.  Hepworth,  86  csrliflcates  does  not  operate,  in  the 
Ch.  Div.  36.  English  law,   on  the  scrip  of  foreign 

2  Williams  v.  Colonial  Bank,  38  Ch.  governments.  This  scrip  is,  by  the  cus- 
Div.  388,  4:07.  torn  of  all  the  stock-markets  of  Europe, 

3  To  the  same  effect  see  The  Lon-  a  negotiable  instrument,  passing  by 
don  &  County  Bank  v.  London  &  Kiver  mere  delivery  to  bona  fide  purchasers 
Plate  Bank,  20  Q.  B.  Div  232,  for  value.    The   English  law  follows 

*  France  u.  Clark,  26  Q.  B.  Div.  257;  this  custom;    and  hence  any  person 

aflSrming  s.  c.  22  Ch.  Div.  830;    dis-  taking  such  scrip  in  good  faith  obtains 

tinguishing  Ex  parte  Sargent,  L.  E.  17  a  title  to  it  which  is  not  affected  by 

Eq.  273.    The  principle  which  denies  the  title  of  his  transferor.     Goodwin 

the  quality  of  negotiability  to   share  v.  llobarts  (H.  L.),  1  App.  Cas.  476. 
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owner  has  in  some  way  estopped  himself  from  setting  up  his  title 
against  the  transferee. ^  Thus,  it  has  been  held  in  that  country 
that  the  conduct  of  executors  in  delivering  to  a  broker  transfers  of 
stock  without  filling  out  blank  powers  of  attorney  was  consistent 
either  with  an  intention  to  sell  or  pledge  the  shares,  or  to  have 
themselves  registered  as  the  owners,  and  therefore  did  not  estop 
them  from  setting  up  their  title  as  against  a  bank  to  which  he 
had  fraudulently  transferred  them,  for  the  bank  ought  to  have 
inquired  into  the  broker's  authority.^ 

§  2592.  This  View  Illustrated.  —  The  general  rule  is  that  one 
who  purchases  personal  property  from  a  thief  (except  in  England,  in 
market  overt)  gets  no  title.  This  principle  appKes  to  all  kinds  of  per- 
sonal property,  except  to  money  and  negotiable  securities.  A  certifi- 
cate of  corporate  stock  does  not  form  an  exception  to  this  rule.3  It 
has  been  held  to  apply  in  a  case  where  one  having  no  title  to  shares 
of  corporate  stock  purloins  the  certificate  and,  for  a  valuable  considera- 
tion, transfers  it  to  an  innocent  third  party.*  -  -  -  -  The  English 
executors  of  an  English  holder  of  shares  in  an  American  railroad,  in 
order  that  the  shares  might  be  registered  in  their  names,  so  as  to  enable 
them  to  receive  the  dividends,  and  if  necessary  to  sell,  signed  blank 
transfers  with  powers  of  attorney  indorsed  on  the  share  certificates  and 
gave  them  to  their  brokers  in  London.  The  brokers  fraudulently  de- 
posited them  with  a  London  bank,  as  security  for  advances  made  to 
themselves,  and  aftewards  became  bankrupt.  According  to  American 
law  the  certificates  were  not  negotiable  instruments,  but  the  rightful 
holder  of  them,  with  the  indorsed  transfers  signed,  was  entitled  to  be 
registered  as  holder.  By  the  practice  of  the  railway  company,  it  was 
required  that  the  signatures  of  executors  to  an  indorsement  should  be 
attested  by  a  consul,  which  had  not  been  done,  and  without  this  they 
were  not  regarded  on  the  stock  exchange  as  duly  indorsed,  though  the 
want  of  this  attestation  would  not  prevent  registration  if  the  company 

1  Williams  u.  Colonial  Bank,  38  Ch.  64  Cal.  388;  s.  c.  49  Am.  Rep.  705; 
Div.  388,  399.  Compare  Duggan  v.  distinguishing  or  denying  Winter  v. 
London  &c.  L.  &  A.  Co.,  18  Ont.  App.  Belmont  Mining  Co.,  53  Cal.  428;  fol- 
305;  s.  c.  34  Am.  &  Eng.  Corp.  Cas.  lowing  Sherwood  v.  Meadow  Valley 
641,  overruling  19  Ont.  Rep.  272;  s.  c.  Mining  Co.,  50  Cal.  412.  See  also 
30  Am.  V.  Eng  Corp.  Cas.  89;  ante,  East  Birmingham  Land  Co.  u.  Dennis, 
§  2758.  85  Ala.  565;  s.  c.  7  Am.  St.  Rep.  73;  2 

2  Colonial  Bank  v.  Cady,    15   App.  L.  R.  A.  836;  5  RaiL  &  Corp.  L.  J.  296; 
Cas.   267;    s.  c.    8  Rail  &  Corp.  L.  J.  28  Cent.  L.  J.  402;  5  So.  Rep.  317. 
282.  *  Anderson  v.   Nicholas,  28   N.   Y. 

3  Barstow  v.  Savage    Mining    Co.,  liOO. 
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were  satisfied  otherwise  of  the  genuineness  of  the  signatures.  There 
was  some  evidence  that,  under  the  circumstances  of  the  case,  the  bank 
would,  in  America,  have  been  held  entitled  to  be  registered,  on  the 
ground  that  the  executors  had  estopped  themselves  from  disputing  the 
titles  of  the  holders  of  the  certificates.  It  was  held,  that  as  the  certifi- 
cates did  not  represent,  on  the  face  of  them,  that  the  person  in  possession 
of  them  would  be  entitled  to  the  shares,  and  the  absence  of  attestation 
by  a  consul  made  the  transfer  not  in  order,  and  was  sufficient  to  put 
a  party  dealing  with  the  brokers  on  inquiry,  the  executors  were  not 
estopped,  and  must  be  held  entitled  to  the  shares  as  part  of  their 
testator's  estate. ^  This  is  a  very  instructive  case,  and  the  part  of  the 
argument  in  the  opinion  of  Lord  Justice  Lindley  was  that  share  cerlifl- 
cates  might  be  negotiable  under  the  American  law  (which  he  did  not 
believe),  yet  when  they  were  sent  over  to  England  they  were  not  nego- 
tiable under  the  law  of  England.  He  said,  illustrating  his  opinion: 
"  The  Prussian  thaler  is  cm-rent  in  Prussia,  but  is  not  current  in  Lon- 
don; nor  because  a  negotiable  instrument  is  current  in  one  country 
and  part  of  the  cash  of  that  country,  is  it  therefore  a  negotiable  in- 
strument or  part  of  the  cash  of  England."  ^  Stress  was  laid,  however, 
upon  the  proposition  that  the  documents  were  not  in  order,  by  which 
was  meant  that  they  were  not  in  the  shape  in  which  mercantile  men  will 
take  them  without  inquiry.  Such  being  the  case,  it  was  held  that  the 
transferees  had  no  title  to  the  certificates  except  on  the  ground  of  an 
estoppel ;  ' '  and  how  can  they  avail  themselves  of  estoppel  when  they 
are  put  upon  inquiry  by  the  very  document  upon  which  they  rely?  "  ^ 

§  2593.  Contrary  View  where  the  Certificate  is  Delivered 
with  Blank  Power  of  Attorney,  etc. — A  contrary  rule  is 
recognized  by  many  American  courts,^  in  the  case  where  the 
rio-htful  owner  of  the  shares  in  whose  name  they  stand  on  the 
corporate  books,  has  indorsed  a  transfer  upon  the  certificates  in 
blank  and  signed  a  blank  power  of  attorney  indorsed  thereon, 
and  in  this  condition  delivered  them.  Here  he  invests  the  trans- 
feree with  the  usual  evidences  of  title,  as  much  as  he  would  if 
he  were  to  deliver  to  him  his  horse  with  a  bill  of  sale  of 
the  same.  In  all  such  cases,  the  rightful  owner,  having  invested 
another  with  the  usual  evidence  of  title,  or  an  apparent  authority 

1  Williams    v.    Colonial    Bank,    38  2  /^j^?.  38  Ch.  Div.,  at  page  404. 

Ch.  Div.  388;  s.  c.  57  L.  J.  (Ch.)  826;  3  Ibid.  407. 

59  L.  T.  (n.  s.)  643;  36  Week.   Rep.  *  As  to  the  English  holdings,  see 

625.  ante,  §  2565,  et  seq. 
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to  dispose  of  the  shares,  will  be  estopped  from  Qiaking  any  claim 
against  an  innocent  purchaser  dealing  upon  the  faith  of  such 
apparent  ownership  or  right  of  disposition.^  "Certificates  of 
stock,"  it  has  been  said,  "  are  assignable,  and  pass  from  hand  to 
hand  by  indorsement,  as  bills  of  exchange  and  promissory  notes 
pass ;  and  holders  of  such  certificates  are  prima  facie  presumed 
to  be  the  bo7ia  fide  owners  thereof,  and  an  innocent  purchaser 
thereof  for  value  will  hold  them  against  the  true  owner,  where 
the  latter  has  placed  it  in  the  power  of  the  assignor  to  perpetrate 
a  fraud  upon  the  innocent  assignee."^  If,  therefore,  the  corpo- 
ration is  thus  induced  to  issue  new  certificates  of  shares  in  the 
place  of  old  ones,  to  facilitate  a  division  and  sale,  a  purchaser 
of  one  of  the  new  certificates  in  good  faith,  for  value  and  without 
notice  of  any  infirmity  connected  with  it,  will  get  a  good  title. ^ 
The  theory  of  the  courts  which  uphold  this  line  of  doctrine  is 
that  statutory  or  other  provisions  that  the  shares  shall  be  trans- 
ferable on  the  books  of  the  company,  are  for  the  benefit  of  the 
company  merely,  and  do  not  extend  to  the  protection  of  the 
general  public,  of  third  parties,*  or  even  of  the  shareholders.^ 
If  the  corporation  assent  to  such  transfer  otherwise  than  on  the 
books,  and  by  such  transfer  the  persons  to  whom  it  is  transferred 
become  stockholders,  no  objection  can  be  made  by  the  corpora- 
tion, nor  by  the  stockholder  as  long  as  he  is  in  fact  a  stockholder.^ 

1  McNeil  V.  Tenth  Nat.  Bank,  46  N.  2  Supply    Ditch   Co.   v.  Elliott,  10 

Y.  325;  s.  c.  7  Am.  Rep.  341;  Williams  Colo.    327;    s.   c.  3  Am.  St.  Rep.  586, 

w.  Fletcher,  129  111.  356;  s.  c.  21  N.  E.  591.     See    also    Lauier    v.   Bank,    11 

Rep.   783;  Dodds  v.   Hills,  2  Hen.  &  Wall.  (U.  S.)  369. 

M.  (Va.)  424;  Winter  t?.  Montgomery  ^  Caulkins  v.  Gaslight  Company,  85 

Gaslight  Co.,  89  Ala.  544;  s.c.  7South.  Tenn.  683;  s.  c.  4  Am.  St.  Rep.  786; 

Rep.  773;   8  Rail.  &  Corp.  L.  J.  244;  citing  Cherry  v.  Frost,  7  Lea  (Tenn.), 

Nutting    V.    Thomason,     46    Ga.    34;  1;  Cornick  v.  Richard,  3  Lea  (Tenn.), 

Brewster  v.  Sime,  42  Cal.  139;  Bank  u.  1. ;  ante,  §  2571. 

Waymau,  5  Gill  (Md.),  33G;  Burton  u.  *  Insurance   Co.  v.   Goodfellow,    9 

Peterson,  12  Phila.  (Pa.)  397;  Stioson  Mo.  150;  Choteau  Spring  Co.  v.  Har- 

V.  Thornton,   56  Ga.  377;  Weaver  v.  ris,  20  Mo.  382;  United  States  t?.  Cutts, 

Barden,  49  N.  Y.  286    (collecting  tlie  1   Sumn.  (U.  S.)  138;  Bank  of  Utica 

authorities);  Mount  Holly  &c.  Co.  v.  v.  Smalley,   2  Cow.  (N.  Y.)  770:  s.  c. 

Ferree,    17   N.  J.  Eq.  117;  Walker  v.  14  Am.  Dec.  526. 

Detroit  &c.  R.  Co.,  47  Mich.  338.     So  «  Joslyn  v.  St.  Paul  Distilling  Co., 

enacted  by  statute  in  New  Hampshire:  44  Minn.  183;  s.  c.  46  N.  W.  Rep.  337. 

N.  H.  Act  Aug.  10,  1887;  Laws  1887,  ^  gmock   v.   Henderson,    1   Wilson 

ch.  16,  p.  417.  (Ind.),  241. 
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§  2594.  When  Unregistered  Transfers  Subject  to  the  Equity 
of  the  Corporation.  —  Where  there  is  a  power,  either  in  the 
corporation  at  large  or  in  its  directors,  to  regulate  the  transfer 
of  its  stock,  they  may  require,  by  by-law,  the  transfer  to  be  made 
on  the  books  of  the  company  ;  and  in  that  case  the  title  of  a 
purchaser  before  the  transfer  is  entered  on  the  books,  although 
good  between  him  and  the  vendor,  is  not  a  legal  dut  an  equitable 
title  merely,  and,  being  no  more  than  an  equity,  will  be  subject 
to  the  prior  equity,  if  any,  of  the  corporation.     In  other  words, 
the  assignee  merely  steps  into  the  shoes  of  the  assignor  and  takes 
no  greater  title  or  right  than  he  has.^     Under  this  theory,  he 
takes  the  risk  that  the  equitable  title  is  such  as  will  enable  him  to 
compel  a  legal  transfer.^     Opposed  to  this,  are  holdings  to  the 
effect  that  a  transfer  of  shares  by  one  to  a  bona  fide  purchaser 
for  value,  vests  the  title  in  the  purchaser  free  from  equities  be- 
tween the  seller  and  the  corporation  of  which  the  purchaser  was 
ignorant  at  the  time  of  the  transfer,  though  provided  for  by  a 
by-law  of  the  corporation.     The  fact  of  the  existence  of  such 
a  by-law  is  not  enough  to  charge  him  with  notice.     The  power 
of  corporations  to  make  by-laws  governing  the  transfer  of  their 
stock,  does  not  include  the  power  to  create  laws  thereon  affect- 
ing purchasers  for  value  without  notice.^     The  "  charter  "  of  a 
corporation  organized  under  a  general  law  in  Louisiana  seems 
to  be  the  same  as  the  articles  of  association  where  the  corporation 
is  orsanized  under  a  general  statute  in  other  States.     Such  a 
"  charter,"  it  has  been  held,  can  not  create  a  lien  in  favor  of  the 
corporation  upon  the  shares  of  its  members  for  debts  due  by 
them  to  the  corporation,  unless  the  creation  of  such  a  lien  is 
authorized  by  the  general  law,  which  it  is  not.^     Under  the  civil 
code  of  California,  §  324,  providing  that  a  transfer  of  stock  by 

1  Union  Bank  v.  Laird,  2  Wheat.  ^  Anglo-Californian  Bank  v.  Gran- 
(U.  S.)  393;  Lockwoocl  v.  Mechanics  ger's  Bank,  63  Cal.  359;  Bullard  v. 
Nat.  Bank.  9  R.  I.  308;  s.  c.  11  Am.  Bank,  18  Wall.  (U.  S.)  589;  Driscoll  v. 
Rep.  253.  264;  Stebbins  v.  Phoenix  Ins.  West,  Bradley  &c.  Co.,  59  N.  Y.  96. 
Co.,  3  Paise  (N.  Y.),  361;  Vansands  *  New  Orleans  National  Banking 
V.  Middlesex  County  Bank,  26  Conn.  Association  u.  Wiltz,  10  Fed.  Rep.  330. 
144.  For  opposing  theories  on  this  So  held  in  regard  to  a  by-law.  Bryon 
subject,  see  ante,  §  2507,  et  seq.  v.  Carter,  22  La.  An.  98. 

2  Wood  V.  Maitland,  lOPhila.  (Pa.), 
84. 
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indorsement,  and  delivery  of  the  certificate,  «'  is  not  valid,  except 
between  the  parties,  until  the  same  is  entered  on  the  books,"  an 
assignee  of  the  certificate,  according  to  a  later  holding  in  that 
State,  takes  subject  to  the  bank's  equity,  and,  as  the  condition  is 
sufficient  to  put  him  on  inquiry,  he  is  not  a  bona  fide  purchaser.^ 

2595.  Exception  tbat  Corporation  Estopped  to  Deny 
Validity  of  Certificates  Formally  Issued.  —  A  corporation  is 
estopped  to  deny  the  validity  of  stock  certificates  issued  in  })roper 
form  and  under  its  seal,  and  duly  signed  by  its  officers  author- 
ized to  issue  certificates,  as  against  holders  of  such  certificates 
who  have  taken  them  for  value  without  knowledge  that  they 
had  been  fraudulently  issued,  or  without  being  in  possession  of 
such  facts  as  should  have  put  a  careful  and  fair-minded  man 
upon  such  an  inquiry  as  would  have  led  to  the  discovery  of  such 
facts.2  Hence  a  purchaser  of  corporate  shares,  receiving  new 
certificates  ihevefov,  signed  by  the  proper  officers,  although  issued 
through  their  fraud,  is,  if  he  acts  in  good  faith,  entitled  to  be 
protected  as  a  bona  fide  purchaser.  He  owes  no  duty  to  the 
corporation  to  see  to  it  that  the  seller  surrenders  any  old  certifi- 
cates and  transfers  them  on  the  books  of  the  corporation. ^  The 
reason  is  that  stock  certificates  constitute  a  continuing  affirma- 
tion by  the  corporation  of  the  ownership  of  the  stated  amount 
of  stock  by  the  person  designated  therein  or  his  assignee;  and 
the  purchaser  has  a  right  to  rely  thereon  and  claim  the  benefit 
of  an  estoppel  against  the  corporation.*     When,  therefore,  stock 

J  Jennings  v.  Bank  of  California,  Fort  Philip  Mining  Co.,  13  Q.  B.  Div. 

79  Cal.  323,  331;  s.  c.   12  Am.  St.  Rep.  103;  Mechanics'  Saving.s  Institution  v. 

145;     21   Pac.     Rep.     852.      Compare  Potthoff,  9  Mo.  App.  574;  Lee  ».  Citi- 

Anglo-Californiau  Bank  v.  Granger's  zens    National    Bank,  2   Cin.    (Ohio) 

Bank,  63  Cal.  359.  298;  Kisterbock's  Appeal,  127  Pa.  St. 

2  Ante,  §§  1494,    1681,   2517,    2571  ;  601;  s.  c.  14  Am.  St.  Rep.  868. 

Machinists   Nat.    Bank    v.    Field,   126  3  Alleu  v.  South  Bo.-ton  R   Co.,  150 

Mass.  345;  Boston  &c.  R.  Co.  v.  Rich-  Mass.  200;  s.  c.  15  Am.  St.  Rep.  185; 

ardson,  135  Muss.  473;  Pratt  u.  Taun-  5  L.  R.  A.  716, 

ton  Copper  Co.,  123  Mass.  110;  s.c.  25  *  Kisterbock's   Appeal,  127  Pa.  St. 

Am.  Rep.  37;  Allen  ».  South  Boston  R.  601;  s.c.  14   Am.  St.  Rep.    868;  24  W. 

Co.,150Mass.200;s.c.  l5Ara.St.  Rep.  N.  C.   446;   18  Atl.  Rep.  381;  46  Phil. 

185;  New  York  &c.  R.  Co.  v.  Schuyler,  Leg.  Int.  517;  Holbrook  v.  Npw  Jer.-ey 

34N.  y.  30,  64;  Holbrook  r.  New  Jer-  Zinc  Co.,  57  N.  Y.  616;  Re  Bahia  &c. 

sey  Zinc  Co.,  57  N.   Y.  616;   Shaw  r.  R.    Co..    L.    R.  3  Q.  B.  585;  Bank  of 
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was  issued  on  the  vote  of  directors,  and  used  by  them  as  a 
pledge  to  obtain  a  loan,  the  corporation  was  held  estopped 
fronT  setting  up  that  the  issue  of  unpaid  stock  is  prohibited  by 
the  constitution,  and  the  holder  Avas  entitled  to  the  same  to  the 
extent  of  the  loan.^  After  there  has  been  a  surrender  of  the  old 
certificate  to  the  corporation  to  effect  a  transfer, ^  and  an  issue 
by  the  corporation  of  a  new  certificate  to  the  holder  of  the  old, 
and  the  new  certificate  has  passed  into  the  hands  of  ^honafide 
purchaser,  there  has  been  in  law  a  change  of  title  to  the  shares : 
the  new  purchaser  will  hold  the  certificate  as  against  the  world  ;  ^ 
though,  as  already  stated,*  the  corporation  may  be  liable  to  the 
orio^inal  owner  for  a  conversion.^ 

§  2596.   Thus,    Corporation   Liable    for   Fraudulent  Over- 
Issues.  A  corporation  is  liable  in  damages  where  a  certificate 

of  its  capital  stock  is  issued  to  a  bona  fide  purchaser  by  its 
treasurer,  with  whom  blank  certificates,  signed  by  its  president, 
have  been  left,  though  all  of  the  stock  which  the  corporation  is 
entitled  to  issue  has  been  previously  issued,  and  although  the  treas- 
urer fraudulently  issued  the  certificate  in  question  to  eflfect  some 
purpose  of  his  own.  Nor  does  the  fact  that  the  certificate  thus 
issued  was  transferable  on  the  books  of  the  company  only  on  the 
surrender  of  the  old  certificate,  and  that  no  old  certificate  was  ever 
surrendered,  relieve  the  corporation  from  liability,  if  the  pur- 
chaser of  the  stock  paid  full  value  for  it  and  otherwise  acted  in 
good  faith.^  Such  a  certificate  is  not  indeed  a  genuine  certificate, 
and  does  not  give  to  the  holder  the  rights  of  a  shareholder;  it 
merely  gives  to  him  the  right  to  be  indemnified  by  the  corpora- 
tion to  the  extent  of  his  expenditure  on  the  faith  of  it.'^ 

Kentucky  I?.  Bank,  1  Pas.  Sel.  Cas.  180.  »  Winter  v.   Montgomery  Gaslight 

See  also  Jefferson  v.  Burford  (Ky.),  Co.,  89  Ala.  544;  s.  c.  7  So.  Eep.  773. 
13  Ky.  L.  Eep.  650;  17  S.  W.  Rep.  855.  ^  Allen  v.  South  Boston  R.  Co.,  150 

1  Gasquetv.  Crescent  City  Brewing  Mass.  200;  s.  c.  15  Am.  St.  Rep.  185; 
Co.,  49  Fed.  Rep.  496.  5  L.   R.   A.  716;    22  N.  E.  Rep.  917; 

2  Ante,  §§  2378,  2501.  ante,  §  1493. 

3  Machinists  Nat.  Bank  v.  Field,  126  '  Kisterbock's  Appeal,  127  Pa.  St. 
Mass.  345;  Mandlebaum  v.  North  A.  GOl;  s.  c.  14  Am.  St.  Rep.  868;  18  Atl. 
M.  Co.,  4  Mich.  4G5;  Pratt  v.  Taunton  381.  See  also  Jeane's  Appeal,  116  Pa. 
&c.  Co.,  123  Mass.  110;  s.  c.  25  Am.  St.  573;  s.  c.  2  Am.  St.  Rep.  624; 
Rep.  37,  Wright's  Appeal,  99  Pa.  St.  425. 

<  Ante,  §  2489. 
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§  2597.  Effect  of    a    Pledge    of    Such    a    Certificate If 

such  a  certiticate  is  given  in  pledge  to  an  innocent  taker,  the 
tiling  pledged  is  not  shares  of  stocli,  but  merely  a  right  to  call 
upon  the  corporation  for  indemnity  against  any  loss  suffered  in 
consequence  of  relying  upon  its  representation,  contained  in 
the  share  certiticate,  that  the  person  named  therein  is  entitled  to 
the  shares  of  stock  therein  named. ^  It  has  been  held  that  if  a 
fraudulent  certificate  is  pledged  by  one  who  has  no  claim  to  in- 
demnity thereon,  and  the  pledgee  receives  from  the  corporation, 
in  settlement  of  his  claim  to  be  indemnified  for  his  advances 
made  on  the  faith  of  the  pledge,  genuine  shares  of  stock,  sur- 
rendering the  spurious  shares  so  pledged,  such  genuine  shares  do 
not  become  a  substituted  pledge  in  his  hands,  but  are  his  abso- 
lutely. It  follows  that  a  pledgor  of  such  a  certificate,  who  has 
himself  no  claim  to  be  indemnified  thereon,  is  not  entitled  to  re- 
cover from  his  pledgee,  who  advanced  money  to  him  on  the  faith 
of  it,  any  part  of  what  the  latter  may  have  received  from  the  cor- 
poration upon  his  claim  for  indemnity,  although  such  claim  may 
have  been  paid  in  genuine  shares  which  afterwards  increased  in 
value  to  an  amount  exceeding  the  debt  of  the  pledgor  to  the 
pledgee. 2  It  has  been  held  that  if  a  man  is  the  innocent  holder 
of  share  certificates  which  the  corporation  is  entitled  to  treat  as 
spurious,  and  he  pledges  such  certificates  for  a  loan,  and  the 
corporation  afterwards  induces  him  to  repurchase  them,  it  does 
not  thereby  estop  itself  from  disputing  their  validity  in  his 
hands  ;  because  he,  in  pledging  them,  impliedly  warranted  their 
genuineness. 2 

§  2598.  Corporation  Estopped  by  its  Books. —  A  corpora- 
tion is  estopped  by  its  books  in  favor  of  an  innocent  purchaser 
of  its  shares  for  value.  Hence  a  hona  fide  transferee  of  shares, 
which  the  books  of  the  corporation  show  to  be  paid  up,  is  not 
liable  for  any  alleged  deficiency  in  the  consideration  received  by 
the  corporation  for  it,  of  which  he  had  no  notice.*     It  follows 

1  Kisterbock's  Appeal,  127  Pa.  St.  Nat.  Bank  (Super.  Ct.  Cin.),  24  Oh. 
€01 ;  s.  c.  14  Am.  St.  Rep.  868;   18  Atl.      L.  J.  198,  opiaion  by  Taft,  J. 

Kep.  381;  4G  Phila.  Leg.  Tut.  517.  ^  israllinckrodt  Chemical  Works  v 

2  Ibid.  Belleville  Glass  Co.,  34  111.  App.  404, 

3  Cincinuati  &c.   R.  Co.  v.  Citizens      413;   ante,  §  1C80,  e<  seg. 
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that  bona  fide  purchasers  of  stock  in  a  corporation,  which  was 
paid  for  by  tlie  subscriber  in  land,  while  the  charter  of  the  com- 
pany allowed  it  to  take  real  estate  for  stock,  cannot  be  held 
liable  for  any  difference  between  the  actual  value  of  the  land 
and  the  price  at  which  it  was  taken,  especially  where  it  is  impos- 
sible to  restore  the  parties  to  the  original  condition,  because  coal 
in  the  mine  has  been  largely  mined  out  of  it.^ 

§  2599.  Purchasers  not  Bound  to  tiook  Beyond  the  Face 
of  the  Share  Certificate. —  Where  the  shares  of  a  corporation 
are  offered  for  sale  by  the  person  named  in  the  certificate,  an 
intending  purchaser  is  not  required  to  look  beyond  the  recitals 
of  the  certificate  in  regard  to  his  title  or  the  equities  of  the  cor- 
poration, or  to  suspect  fraud  in  the  issuing  of  the  shares,  where 
all  seems  fair  and  honest.  He  is  not  bound  to  examine  the  books 
of  the  corporation  to  ascertain  the  validity  of  a  transfer. ^  The 
reason  arises  from  the  nature  of  a  share  certificate,  which,  as 
already  stated,  is  a  continuing  affirmation  of  the  ownership  of 
the  specified  amount  of  stock  by  the  person  designated  therein, 
or  his  assignee,  until  it  is  withdrawn  in  some  manner  recognized 
by  law;  and  a  purchaser  in  good  faith  has  a  right  to  rely  thereon 
and  to  claim  the  benefit  of  an  estoppel  in  his  favor  as  against  the 
corporation.^  Accordingly,  it  has  been  held  that  a  corporation 
whose  certificate  of  stock  is  outstanding  cannot  defeat  the  title 
of  a  purchaser  in  good  faith  without  actual  notice,  by  proof  of 
the  pendency  of  an  action  in  a  competent  court  of  New  York,  to 
determine  the  title  of  the  original  holder  to  the  stock.  Its  own 
positive  statements  in  the  certificate  cannot  be  overcome  by  such 
a  constructive  theoretical  notice.*  For  the  same  reason  a  pur- 
chaser of  corporate  stock  receiving  new  certificates  tlierefor, 
signed  by  the  proper  officers,  although  issued  through  their 
fraud,  is,  if   he  acts  in  good  faith,  entitled  to  be  protected  as  a 

1  Du  Pont  V.  Tilden,  42  Fed.  Eep.  115;  Bayard  v.  Farmers  Bank,  52  Pa 
87;  s.  c.  8  Rail.  &  Corp.  L.  J.  28;  Key-      St.  232. 

stone  Bridge  Co.  v.  McCluney,  8  Mo.  ^  Holbrook  v.  New  Jersey  Zinc  Co., 

App.  600;  Brandt  v.  Ehlen,  59  Md.  1.  57  N.  Y.  616.     Tliis  principle  is  reco«;- 

2  Lowry  v.  Commercial  &c.  Bank  nized  in  Hall  v.  Rose  Hill  &c.  Co.,  70 
V.  Taney    (U.    S.),    310;  Forman    v.  111.  673. 

Bigelow,   4  Cliff.  (U.  S.)  508;  Salts-  *  Holbrook    v.    New    Jersey    Zinc 

bury  Mills  v.   Towushend,  109  Mass.      Co.,  57N.Y.  616. 
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bona  fide  purchaser.  He  owes  no  duty  to  the  corporation  to  see 
to  it  that  the  seller  surrenders  any  old  certificates  and  transfers 
them  on  the  books  of  the  corporation.^ 

§  2600.  Rule  Limited  to  Cases  where  the  Certificate  has 
been  Issued  by  the  Corporate  Officer  Empowered  to  Issue 
Certificates. — By  parallel  reasoning  the  corporation  should  be 
held  liable  where,  through  its  negligence,  it  suffers  its  share  cer- 
tificates, formally  filled  out,  signed  and  sealed,  to  get  out  upon 
the  market  where  they  may  operate  to  deceive  innocent  pur- 
chasers; and  this  is  probably  the  American  rule.  But  where 
the  certificates  were  not  issued  by  the  corporate  officer  empow- 
ered to  issue  them,  but  were  issued  by  its  president^  who  has  no 
such  power,  but  who  made  use  of  the  facilities  afforded  by  his 
office  to  get  possession  of  some  blank  certificates  which  had  been 
signed,  and  also  of  the  corporate  seal,  which  he  had  affixed  to 
them,  and  then  fraudulently  issued  them  for  his  own  purposes, 
it  was  held  that  the  certificates  so  issued  stood  on  the  footing  of 
forged  certificates,'^  and  that  they  did  not  estop  the  corporation  ; 
and  further  that  the  corporation  had  not  been  negligent  in  per- 
mitting its  president  to  continue  in  office  and  have  access  to  its 
certificate  book  and  seal  in  such  a  sense  as  to  make  it  liable 
for  his  act  in  issuing  the  certificates,  although  it  knew  of  his 
former  misconduct  in  pledging  his  own  shares  to  another  person 
in  violation  of  an  agreement  to  pledge  them  to  an  associate,  and 
that  he  was  insolvent.^  Similarly,  it  has  been  held  that  it  is  not 
within  the  apparent  scope  of  the  authority  of  the  secretary  of  a 
corporation,  to  issue  stock  certificates  directly  as  belonging  to 
himself;  and  his  representations  that  they  represent  real  transac- 
tions, implied  from  the  fact  of  their  issuance,  will  not  estop  the 
company  to  deny  their  validity.* 

§  2601.  Extent  of  Right  of  Corporation  to  Treat  Regis- 
tered Shareholder  as  Actual  Owner.  — The  rule  that  a  corpo- 
ration, acting  in  good  faith  and  without  notice  of  the  rights  of 

1  Allen  V.  South  Boston  R.  Co.,  150      172;  s.  c.  13  L.  R.  A.  193;  10  Rail.  & 
Mass.   200;    8.    c.    15    Am.    St.    Rep.      Corp.  L.  J.  173;  28  N.  E.  Rep.  142. 
185;  6L.  R.  A.  716.  *  Cincinnati   &c.  R.  Co.  r.  Citizens 

2  Asto  which  seeanie,  §U90,  etse^.      Nat.   Buik  (Super.  Ct.  Cin.),  24  Ohio 
»  Hill  V.  Jewett  Pub.  Co.,  15-4  Mass.      L.  J.  198,  opinion  by  Taft,  J. 
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others,  may  treat  its  registered  shareholders  us  the  actual  owners 
of  the  shares  standing  in  their  name,  api)lies  only  to  such  trans- 
actions as  are  within  the  express  or  implied  powers  conferred 
upon  the  company  or  its  shareholders  collectively;  and  an  as- 
signee of  shares  having  possession  of  a  certificate,  although  hold- 
ing under  an  unregistered  transfer,  is  not  bound  by  a  contract 
between  the  registered  shareholder  and  the  corporation,  which  is 
not  within  such  powers.  When,  therefore,  after  an  assignment 
of  a  certificate  of  shares,  which  assignment  was  not  registered, 
all  the  other  shareholders,  with  the  assignor  and  the  corpo- 
ration, entered  into  an  agreement,  giving  certain  of  the  shares, 
which  were  surrendered  by  the  shareholders  to  be  sold  to  pay 
the  debts  of  the  corporation,  priority  in  dividends  over  the  other 
shares,  under  which  agreement  new  certificates  were  to  be  issued 
in  lieu  of  the  shares  retained,  which  by  their  terms  were  made 
subject  to  a  first  lien  on  the  net  profits  thereby  given  to  the 
surrendered  shares,  —  it  was  held  that  this  agreement  was  not 
binding  on  the  assignee,  and  that  he  was  entitled,  on  surrender 
of  the  assigned  certificate,  to  an  unconditional  certificate  for  the 
number  of  shares  specified  in  the  certificate  assigned.^ 

Article  II.     Who  are  such  Purchasers. 

Sectiox  Sectiox 

2603.  Who  a  bona  fide  purchaser  with-      2G07.  Who  uot  a  purchaser  for  value. 

outnotice:  must  have  paid  the  2608.  Notice  to  purchaser  from  officer 

purchase  money  before  notice.  acting  as  his  agent. 

2604.  Lis  pendens  when  not  notice.  2609.  Notice  ofbroker's  want  of  author- 
2G05.  Who  not  an  innocent  purchaser.  ity  implied  from  failure  to  ex- 
2606.  When  purchaser  from  corporate  ecute  blank  power  of  attorney. 

officer   bound    to  investigate       2610.  Circumstances  sufficient  to  put 
his  authority.  a  purchaser  on  inquiry. 

§  2603.   Who  a  Bona  Fide  Purchaser  without  ^N^otice  ;  Must 
have  Paid  the  Purchase  Money  before  Notice.  —  To  entitle  a 

1  Campbell    v.    American  Zylonite  that  a  corporation,  shares  of  which 

Co.,  122  N.  Y.  455;  s.c.  11  L.R.  A.  596;  are  transferred  to  a  savings  bank,  is 

34  N.  Y.  St.  Rep. 38;  25  N.E.  Rep.  853;  presumed  to  know  that  the  shares  are 

reversing  s.c.  23  Jones  &  Sp.  562.     It  held  by  the  latter  as  collateral  security, 

has  been  held  iu  the  court  of  Queen's  inasmuch    as,    under    the    governing 

Bench  at  Montreal,  in  a  case  where  it  statute,  a  savings  bank  cannot  acquire 

was  sought  to  charge  a  savings  bank  shares     or     hold     them,     except    as 

with  a  double  liability  under  a  statute  pledgee.     Exchange  Bank  v.  City  and 

as  the  owner  of  shares  of  another  bauk,  District  Savings  Bank,  L.  R.  6  Q.  B.  96. 
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party  to  the  character  of  a  bona  /itZe  purchaser,  without  notice  of 
a  prior  right  or  equity,  he  must  not  only  have  obtained  the  legal 
right  to  the  property,  but  he  must  have  paid  the  purchase  money 
or  some  part  thereof,  or  have  parted  with  value  on  the  faith  of 
the  purchase,  before  notice  of  such  prior  right  or  equity.  The 
mere  giving  of  security  to  pay  the  purchase  money  is  not  suffi- 
cient to  entitle  the  purchaser  to  the  protection  of  the  court. ^ 

§  2604.  Lis  Pendens  when  not  Notice. — The  pendency  of 
an  action  in  another  State  to  determine  the  title  to  corporate 
stock  is  not  constructive  notice  to  the  purchaser  in  New  York  of 
a  defect  in  the  title  of  his  assignor,  and  does  not  affect  the  title 
acquired  by  him.^  Whether  a  lis  pendens  in  the  domestic  State 
is  a  constructive  notice,  in  respect  of  purchases  of  corporate 
shares,  seems  doubtful ;  for  the  common  law  doctrine  of  lis  pen- 
dens does  not  apply  to  negotiable  paper  and  to  the  ordinary 
articles  of  commerce,  sold  m  the  usual  way.^ 

§  2605.  Wlio  not  an  Innocent  Purchaser.  —  One  who  knows 
that  the  person  purporting  to  sell  or  pledge  is  acting  in  fraud  of 
the  rights  of  the  real  owner,  or  who  has  information  sufficient  to 
put  a  reasonable  and  just  man  upon  such  inquiry  as  would  dis- 
cover that  such  is  the  fact, —  is  not  an  innocent  purchaser  within 
the  meaning  of  this  rule.  Thus,  when  the  purchaser  knew  that 
the  holder  held  the  certificate  in  a  fiduciary  character,  he  was 
not  protected  when  he  to«k  it  to  secure  a  debt  growincr  out  of 
another  transaction.^  So,  where  the  vendor  was  a  boy  of  only 
sixteen  years  of  age,  it  was  held  that  the  vendee  was  not  a  bona 
fide  purchaser.^     So,  where  one  buys  a  certificate  of  corporate 

1  Weaver  v.  Barden,  49  N.  Y.   286.  learned  opinion  of    Bakewell,  J.,  in 

2  Holbrook  ??.  New  Jersey  Zinc  Co.,  Carr  v.  Lewis  Coal  Co.,  15  Mo,  App. 
57  N.  Y.  616.  That  a  Us  pendens  can  551;  also  14  Am.  Dec.  778,  note.  In 
have  no  exfm-territorial  effect,  see  Pennsylvania  the  doctrine  is  applied  to 
Carr  u.  Lewis  Coal  Co.,  96  Mo.  149;  non-negotiable  securities.  Deaum  v. 
s.  c.  9  Am.  St.  Rep.  328;  affg.  s.  c.  15  Lawson  Co.,  37  Pa.  St.  533.  See  also 
Mo.  App.  328;  Shelton  v.  Johnson,  Hayemeyer  i?.  Superior  Court,  84  Gal. 
4  Sneed(Tenu.),  672;  s.c.  70  Am.  Dec.  327;  s.  c.  18  Am.  St.  Rep.  192. 

265,  and  note  269.  *  Prall  v.  Tilt,  28  N.  J.  Eq.  479. 

2  Ante,  §  2433.  As  to   the  extent  to  ^  Anderson   v.    Nicholas,    28  N.  Y. 


which  the  doctrine  of  Us  pendens  ap-      GOO. 
plies  to    personal    property,   see   the 
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stock  not  under  seal  of  the  corporation  and  not  signed  by  the 
person  whom  he  knows  is  its  president  under  a  representation 
that  it  is  all  the  stock  of  the  company,  but  with  the  knowledge 
that  certain  persons  are  officers  and  directors  of  the  company, 
and  that  the  articles  of  incorporation  require  directors  to  be 
stockholders,  — these  facts  are  sufficient  to  put  him  on  inquiry, 
and  he  cannot  be  said  to  be  an  innocent  purchaser.^ 

§  2606.  When  Purchaser  from  Corporate  Officer  Bound  to 
Investigate  His  Authority.  —  One  who  accepts  newly-issued 
certificates  of  stock  from  an  officer  of  a  corporation,  who  has 
authority  from  the  corporation  to  sign,  seal  and  issue  for  the 
corporation  certificates  of  its  stock,  as  collateral  security  for 
a  personal  loan  made  to  the  officer,  is  bound  to  inquire 
whether  the  officer  has  authority  to  issue  the  certificates  for 
the  purpose  intended;  and  if  he  does  not  make  such  inquiry, 
and  the  officer  in  fact  issues  them  in  fraud  of  the  rights  of  the 
corporation,  he  takes  them  subject  to  those  rights.  The  officer 
in  question  was  the  treasurer  of  a  railroad  company,  and  the 
principle  of  the  decision  was  that  one  dealing  with  an  ascent  in  a 
matter  affecting  his  principal,  and  knowing  that  the  interest  of 
the  agent  is  adverse  to  that  of  his  principal,  should  be  held  to  the 
duty  of  ascertaining  that  the  acts  of  the  agent  are  authorized 
by  his  principal. 2 

§  2607.  Who  not  a  Purchaser  for  Value. — The  rule  in 
respect  of  purchases  of  land  is  that  no  one  is  a  purchaser  for 
value  until  he  has  paid  money  or  other  thing  of  value,  and  then 
only   in  respect  of  the    money   or   value  paid.     In  respect  of 

1  Byers  V.  Rollins,  13   Colo.  22;    s.  the  corporation  was  held  liable  for  his 

c.  21  Pac.  Ptcp.  894.  fraudulent    acta,   and   where    it    was 

2  Farrington    v.    South    Boston   K.  held  that  the  purchaser  of  corporate 

Co.,   150  Mass.  406;   s.  c.  15  Am.  St.  shares    does    not    assume    any    duty 

Rep.   222;  5  L.  R.  A.  849;    7   Rail,  &  towards  the  corporation  to  see  that 

Corp.  L.  J.  196;  23   N.  E.    Rep.    109.  the  vendor  of   stock  surrenders  the 

This  case  is  distinguished  from  Allen  stock  and  transfers  it  on  the  books  of 

».  South  Boston  R.  Co.,  150  Mass.  200,  the  corporation,  that  being  the  duty 

s.  c.  15  Am.  St.   Rep.  185  in  which  the  of  the   corporation  towards  both  the 

plaintiff    was  a  purchaser  of    stock  buyer  and  seller  before  it  issues  new 

fraudulently   issued  by  the  treasurer  certificates. 
of  the  same  corporation,  and  where 
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assignments  of  commercial  paper,  bills  of  lading,  etc.,  there  is 
a  difference  of  opinion  whether,  in  order  to  make  one  a  purchaser 
for  value  within  the  meaning  of  the  rule  which  cuts  off  equities, 
he  must  have  parted  with  new  value  at  the  time  of  the  transfer, 
or  whether  he  occupies  the  same  advantage  where  he  takes  by 
way  of  security  for  an  antecedent  indebtedness.^  The  road  is 
open  for  the  same  difference  of  opinion  in  respect  of  sales  of 
corporate  stocks,  though  no  reason  is  perceived  why  there  should 
be  one  rule  in  this  respect  in  respect  of  land  and  another  in  re- 
spect of  personal  property.  But  it  has  been  held  that,  although 
there  has  been  a  negotiation  for  a  sale,  yet  if  a  creditor  of  the 
intending  vendor  attaches  before  the  purchase  price  is  paid  and 
the  certificates  delivered,  the  rights  of  the  attaching  creditor  are 
superior  to  those  of  the  vendee.''  And  more  broadly  and  in 
analogy  to  the  rule  in  respect  of  land,  and  it  may  be  added  on 
the  soundest  grounds,  it  has  been  held  that  one  is  a  holder  for 
value  within  the  meaning  of  the  rule  only  in  so  far  as  he  parts 
with  value  at  the  time  of  the  transaction  ;  he  is  not  a  purchaser 
for  value  to  the  extent  of  an  overdue  check  surrendered  and  an 
antecedent  debt  receipted  for.^ 

§  2608.  Notice  to  Purchaser  from  OflScer  Acting  as  His 
Agent.  — The  mere  fact  that  the  officer  of  the  corporation  who 
makes  fraudulent  issue  of  its  shares  to  purchaser  is  acting 
as  broker  for  the  purchaser  at  the  time,  does  not  impute  to  the 
purchaser  constructive  notice  of  the  fraudulent  character  of  his 
act,  —  the  principle  being  that  notice  to  an  agent  is  not  imputed 
to  his  principal  when  the  agent  is  engaged  in  committing  an 
independent  fraudulent  act  on  his  own  account,  and  when  the 
facts  to  be  imputed  relate  to  this  fraudulent  act.*  This  is  merely 
an  application  of  the  general  doctrine  in  the  law  of  agency,  that 
the  acts  of  an  authorized  officer  of  a  corporation  are  binding  upon 
the  corporation,  and  that  when  he  is  acting  within  the  apparent 
scope  of  his  authority,  one  dealing  with  him  is  not  bound  to  have 

1  See  Conrad  v.  Fisher,  37  Mo.  ^  Moodie  v.  Seventh  National  Bank, 
App.  352.  11  Phila.  (Pa.)  36G. 

2  Young  V.    South    Tredegar  Iron  *  Allen  v.  South  Boston  R.  Co.,  150 
Co.,    85   Tenn.    189;   s.    c.    4  Am.    St.  Mass.  200;  s.  c.  15  Am.  St.  Rep.  185. 
Rep.  752. 
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knowledge  of  extrinsic  facts  making  it  improper  for  him  to  act 
in  tlie  particular  case.^ 

§  2609.  Notice  of  Broker's  Want  of  Authority  Implied 
from  Failure  to  Execute  Blank  Power  of  Attorney.  —  If  the 

principal  delivers  certificates  to  the  broker  without  executing  the 
usual  blank  power  of  attorney  indorsed  thereon,  this  fact  will 
put  any  one  with  whom  the  broker  may  seek  to  negotiate  the 
shares,  upon  inquiry  as  to  the  extent  of  his  authority.  Accord- 
ingly, it  has  been  held  that  the  conduct  of  executors  in  delivering 
to  a  broker  transfers  of  stock  without  filling  out  blank  powers 
of  attorney  was  consistent  either  with  an  intention  to  sell  or 
pledge  the  shares,  or  to  have  themselves  registered  as  the 
owners,  and  therefore  did  not  estop  them  from  setting  up  their 
title  as  against  a  bank  to  which  he  had  fraudulently  transferred 
them,  for  the  bank  ought  to  have  inquired  into  the  broker's 
authority. 2 

§  2610.  Circumstances  Sufficient  to  Put  a  Purchaser  on  In- 
quiry.—  By  a  provision  in  the  charter  of  a  bank  in  Vermont,  no  trans- 
fer of  stock  in  the  bank  was  to  be  vahd  unless  recorded  in  a  book  to  be 
kept  by  the  bank  for  that  purpose,  and  unless  the  person  making  the 
same  should  have  previously  discharged  all  debts  due  from  him  to  the 
bank.  In  October,  1835,  one  A.,  who  was  the  owner  of  nearly  200 
shares  of  the  capital  stock  of  the  bank,  and  who  was  not  then  indebted 
to  the  bank,  transferred  his  stock,  in  due  form,  upon  the  books  of  the 
bank,  to  forty-five  different  persons,  without  consideration,  and  for  the 
purpose  of  increasing  the  vote  upon  his  stock  at  an  approaching 
election  of  bank  officers ;  and  by  this  transfer  four  shares  were 
conveyed  to  the  plaintiff.  Nearly  all  of  these  shares,  but  not  those 
conveyed  to  the  plaintiff,  were  reconveyed  to  A.  by  the  persons  to  whom 
they  had  been  transferred ;  and  on  the  9th  of  October,  1837,  he  made 
a  similar  distribution  of  his  stock,  by  transfer  in  due  form  upon  the 
books  of  the  bank,  for  a  similar  purpose,  and  at  this  time  transferred  to 
the  plaintiff  two  shares.  A.  was  at  this  time  indebted  to  the  bank  to  an 
amount  exceeding  the  value  of  all  the  stock  owned  by  him.  The 
plaintiff  had  no  interest  in  the  six  shares  which  stood  in  his  name,  until 

1  Credit  Co.  v.  Howe  Machine  Co.,  Cas.  267;  affirming  s.  c.  sub  nom.  Wil- 
54  Conn.  357,  389;  s.  c.  1  Am.  St.  Rep.  liams  v.  Colonial  Bank,  38  Ch.  Div. 
123.  388.     See  ante,  §  2592. 

2  Colonial    Bank  v,  Cady,  15  App. 
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October  25,  1837,  when  he  purchased  them  of  A.,  in  pa3'ment  for  pre- 
existing debts.  On  the  16th  of  November,  1839,  the  bank  attached 
these  six  shares,  as  the  property  of  A.,  upon  a  debt  which  accrued  Jan- 
uary 6,  1837,  and  caused  them  to  be  sold  on  execution,  to  satisfy  said 
debt,  December  19,  1840.  From  the  time  the  transfers  were  made  upon 
the  bank  to  the  plaintiff,  until  the  time  of  the  attachment,  A.  controlled 
these  six  shares,  as  well  as  the  others  transferred  by  him  as  his  own 
property,  and  he  received  all  the  dividends  upon  them  which  were 
paid  previous  to  the  attachment ;  and  the  plaintiff  made  no  claim  upon 
the  bank  until  1841,  when  he  demanded  the  diNidends,  and  one 
dividend  which  became  due  previovis  to  the  sale  on  execution  was 
paid  to  him,  and  payment  of  those  which  accrued  after  the  sale  was 
refused.  It  was  held  that  the  plaintiff,  having  suffered  A.,  for  so 
long  a  period,  to  treat  the  shares  as  his  own,  was  bound  to  inquire 
of  the  bank  as  to  the  state  of  the  title,  before  purchasing,  and  to 
give  notice  to  the  bank  of  his  having  become  the  beneficial  owner, 
and  that[his  title,  as  between  him  and  the  bank,  could  only  be  re- 
garded as  accruing  from  the  time  such  notice  was  given,  and  that 
the  bank  having  attached  the  shares  previous  to  receiving  such  notice 
was  entitled  to  hold  their  avails,  as  against  the  plaintiff. ^  -  -  -  - 
In  an  English  case,  the  executors  of  a  registered  owner  of  shares  in 
an  American  railway  company  signed,  as  executors,  the  transfers  on 
the  back  of  each  certificate,  without  filling  up  the  blanks^  in  order  that 
the  shares  might  be  registered  in  their  own  names,  and  sent  them  to 
their  broker,  who  fraudulently  deposited  the  certificates  with  a  bank, 
which  took  them  bona'Jlde  and  without  notice,  as  security  for  advances. 
It  was  in  evidence  that,  neither  on  the  New  York  nor  on  the  Loudon 
Stock  Exchanges,  are  transfers  of  shares,  signed  by  executors,  treated 
as  being  "in  order,"  or  accepted  in  commercial  circles,  as  suflScient 
security  for  advances,  unless  accompanied  by  an  extract  from  the  pro- 
bate and  an  attestation  of  the  genuineness  of  the  executor's  signatvires 
by  a  consul  or  other  competent  officer.  The  House  of  Lords  held  that, 
although  such  execution  of  the  power  of  attorney  in  blank  was  sufficient 
to  authorize  the  transfer  of  the  shares,  yet,  in  view  of  such  commercial 
usage,  the  bank,  taking  them  without  such  attestation  of  the  executors' 
signatures,  was  charged  with  a  duty  to  inquire  into  the  broker's  author- 
ity, and  that  the  executors  were  not  estopped  from  setting  up  their  title 
as  against  the  bank.^ 

1  Sabin  v.  Bank  of  Woodstock,  21  388;  and  reversing  36  Ch.  Div.  659;  2 
Vt.  353.  Rail.  &  Corp.  L.  J.  141 ;  57  L.  T.  (n.  s.) 

2  Colonial  Bank  v.   Cady,  15   App.  188. 
Gas.  267;  affirming  s.  c.  38   Ch.  Div. 
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CHAPTEE  XXXIX. 

PLEDGES  AND  MORTGAGES  OF    SHARESo 

Art.  I.  Nature  and  Incidents  of  the  Contract,  §§  2615-2629. 
II.  Validity  as  against  Third  Parties,  §§  2633-2639. 

III.    RETURNINa  THE  IDENTICAL  CERTIFICATE,   §§  2642-2653. 

IV.  Enforcing  THE  Contract,  §§  2656-2681. 
V.  Actions  by  the  Pledgor  for  Conversion  of  the  Shares, 

§§  2684-2689, 

Article  I.  Nature  and  Incidents  of  the  Contract. 


Section 

2615.  Nature   of    a    pledge:    delivery 

essential. 

2616.  Distinction    between    a    pledge 

and  a  mortgage  of  shares. 

2617.  Mortgage  of  shares  with  pos- 

session   retained     by     mort- 
gagor.   . 

2618.  Illustrations  of  pledges  of  shares. 

2619.  Title  how  vested  after  a  pledge. 

2620.  Sense    in    which    an    equitable 

title  passes  to  the    pledgee. 

2621.  Notice    to    the  corporation  not 

necessary  to  a  valid  pledge. 

2622.  Pledge  of  corporate  stock  must 

be  in  writing. 


Section 

2623.  Absolute  transfer  may  be  shown 

by  parol  to  be  a  pledge. 

2624.  Incidental  rights  of  the  pledgee. 

2625.  Taking  such    a  pledge   from  a 

married  woman. 

2626.  Effect  of    pledge    upon    lien  of 

corporation. 

2627.  Construction  of  particular  agree- 

ments of  pledge. 

2628.  Illustration  "^of    an    instrument 

held  to  be  neither  a  pledge 
nor  a  mortgage. 

2629.  Status  of  the  pledgee  where  the 

debt  has  been  paid. 


§  2615.    Nature    of    a   Pledge :    Delivery    Essential.  —  The 

ordinary  idea  of  a  pledge  is  that  it  is  a  transfer,  delivery  or 
deposit  of  a  chattel  for  the  purpose  of  securing  a  debt  or  some 
other  obligation.  The  essential  idea  of  a  pledge  is  that  it  is 
effected  by  a  delivery  of  the  thing  pledged;  and  hence  it  is  often 
said  that  delivery  is  essential  to  the  creation  of  a  valid  pledge. ^ 


1  Brewsterv.  Hartley,  37  Cal.  15,25; 
s.  c.  99  Am.  Dec.  237,  242;  Atkinson 
V.  Foster,  134  111.  473;  Vanstone  v. 
Goodwin,  42  Mo.  App.  39;  Casey  v. 
Cavaroc,  96  U.  S.  467;  Casey  v. 
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Schneider,  Id.  496;  Association  v- 
Wiltz,  10  Fed.  Rep.  330.  Sue  also 
Caffin  V.  Kirwan,  7  La.  An.  221. 
That  shares  of  stock  may  be  pledged 
by  contract  and  ^im])le  delivery  of  the 
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Shares  of  corporate  stock  are  incorporeal  choses  in  action.  The 
certificate  is  not  the  stock,  but  is  only  the  shareholder's  muni- 
ment of  title.  It  is,  therefore,  strictly  true  that  shares  of 
corporate  stock  may  be  pledged,  although  incapable  of  actual 
delivery.^  There  is  no  actual^  though  there  is  always  a  symboli- 
cal delivery — the  certificate  of  the  share  or  collection  of  shares, 
and  this  is  always  delivered  in  case  of  a  pledge  of  corporate 
stock.  Delivery  of  the  symbol  being  essential  to  the  pledge,  it 
follows  that  shares  of  stock  cannot  be  pledged,  unless  they  are 
evidenced  by  certificates,  which  must  be  transferred  and  deliv- 
ered to  the  pledgee.  If,  therefore,  there  are  no  certificates,  there 
can  be  no  pledge.^ 

§  2616.  Distinction  between  a  Pledge  and  a  Mortgage  of 
Shares. —  The  substantial  distinction  between  a  pledge  and  a 
mortgage  seems  to  be  that  in  the  case  of  a  pledge,  the  thing 
itself  must  pass  by  a  delivery,  either  actual  or  symbolical,  while 
at  the  same  time  the  legal  title  does  not  pass  ;  whereas,  in  the 
case  of  a  mortgage  the  legal  title  does  pass,  while  the  thing 
mortgaged  may  remain  in  the  possession  of  the  mortgagor.^ 
Speaking  with  rel'erence  to  this  question,  it  was  said  by  Chapman, 
J. :  "  The  ordinary  distinction  between  a  mortgage  and  a  pledge 
is,  that  by  the  former  the  general  property  passes,  while  by 
the  latter  it  does  not,  but  merely  a  special  property  passes."* 
It  is  also  pointed  out  that  a  pledge  is  more  in  the  nature  of  a 
trust  than  is  a  mortgage.  "The  principal  reason  assigned  for 
not  regarding  a  mortgage  as  strictly  a  trust  is,  that  the  mortgagee 

certificates,  see  Blouin  v.  Hart,  30  La.  times  of    Coggs    v.   Bernard,    2    Ld. 

An.   714;      Factors'    &c.    Ins.   Co.   v.  Raym.  909,  wliere  it  is  !<aid  that  the 

Marine  &c.  Co.,  31  La.  An.  149.'  fourth    sort    of    bailments    is    where 

.    1  Re    Wiley,   4    Biss.    (U.   S.)  172,  goods    or    chattels    are   delivered  to 

where  the  doctrine  of  the  text  is  rec-  another  as  a  pawn  to  be  a  security  to 

ognized,  though  the  thing  pledged  was  him  for  money  borrowed  of  him  by  the 

a  note.  bailor.     Of  course,    where   tlie  legal 

2  LallanOe  v.  Inaram,  19  La.  An.  title  passes  it  can  not  be  called  a 
364;  Bidstrup  v.  Thompson,  45  Fed,  bailment.  On  the  other  hand,  where 
Rep.  452.  the  legal  title  does  not  pass  the  in- 

3  See  Dewey  v.  Bowman,  8  Cal.  strument  will  not  be  allowed  to  oper- 
145,151;  Doak  «.  Bank,  6  Ired.  Law  ate  as  a  mortgage.  Vaustone».  Good- 
(N.   C.)    309;  Vanstone   v.  Goodwin,  win,  snpra. 

42  Mo.  App.  39.     The  modern  theory  *  Newton  v.  Fay,  10  Allen  (Mass.), 

of   a   pledge   was    ui)derst(jod   in  ihe      505,  506. 
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has  a  property  in  the  thing  which  he  may  make  absolute  in  case 
the  condition  is  not  performed,  by  foreclosing  the  riglit  of  redemp- 
tion. But  the  pledgee  can  not  do  this.  If  the  debt  or  duty  is 
not  discharged,  he  must  avail  himself  of  the  security  by  selling 
the  thing  pledged,  and  not  by  foreclosure  ;  and  he  holds  the  avails 
of  the  sale  in  trust  to  discharge  the  debt  or  duty,  and,  if  any 
balance  remains,  to  pay  it  to  the  pledgor."  ^  Moreover,  if  the 
debt,  to  secure  the  payment  of  which  the  pledge  is  made,  be  not 
discharged  when  due,  the  pledgee  does  not  for  that  reason 
obtain  an  absolute  title  to  the  pledge  ;  but  he  then  acquires  the 
riglit  to  sell  it  and  to  pay  himself  out  of  the  proceeds  of  the  sale. 
If  such  proceeds  are  not  sufficient  to  discharge  the  debt  entire, 
the  pledgor  remains  liable  for  the  deficiency;  if  they  are  more 
than  sufficient,  the  pledgee  is  responsible  for  the  surplus. ^ 

§  2617.  Mortgage  of  Shares  willi  Possession  Retained  by 
Mortgagor.  —  Shares  of  corporate  stock  are  personal  property  ; 
and,  at  common  law,  personal  property  could  not  only  be  mort- 
gaged, but  mortgages  of  such  property  were  in  many  cases 
valid,  without  change  of  possession,  in  the  absence  of  fraud, 
even  against  subsequent  bona  fide  purchasers  and  creditors.^     In 

1  Ibid.  507.  Gibson  v.  Hill,  21  Texas,  225;  Thorap- 

2  Dewey  v.  Bowman,  8  Cal.  145,  son  v.  Blanchard,  4  N.  Y.  303,  30G; 
151.  Foster  v.  Woodfln,  11  Ired.  L.  (N.  C.) 

3  Hoibrook  v.  Baker,  5  Me.  309;  339;  Beals  v.  Guernsey,  8  Johns.  (N. 
s.  c.  17  Am.  Dec.  236;  Bissell  v.  Hop-  Y.)  446;  Craig  v.  Ward,  9  Johns.  (N. 
kins,  3  Cow.  (N.  Y.)  166;  s.  c.  15  Am.  Y.)  197,  201;  Farrington  v.  Caswell, 
Dec.  259;  Bucklin  v.  Thompson,  1  J.  15  Johns.  (N.  Y.)  430;  Dickensoa  v, 
J.  Marsh.  (Ky.)  223;  Letcher  v.  Nor-  Cook,  17  Johns.  (N.  Y.)  332;  Parker 
ton,  5  111.  575;  Homes  v.  Crane,  2  v.  Parker,  2  Mete.  (Mass.)  423,  432; 
Pick.  (Mass.)  607,  610.  In  the  absence  Bissell  v.  Hopkins,  3  Cow.  (N.  Y.) 
of  goveruiug  statutes,  the  general  rule  166,  186;  s.  c.  15  Am.  Dec.  259;  Briggs 
is  that  the  retention  of  possession  v.  Parl^man,  2  Mete.  (Mass.)  258;  s.  c. 
by  tlie  mortgagor  of  chattels  is  prima  37  Am.  Dec.  89;  Cadogan  v.  Kennett, 
facie  though  not  conclusive  evidence  Cowp.  432,  435;  Brooks  ■».  Powers,  15 
of  fraud:  it  does  not  make  the  mort-  Mass.  244;  s.  c.  8  Am.  Dec.  99;  Ben- 
gage  void  even  as  to  third  parties,  ton  v.  Thornhill,  7  Taunt.  149;  Run- 
provided  it  is  explained  to  the  satis-  yon  v.  Groshon,  12  N.  J.  Eq.  86; 
faction  of  a  chancellor  or  of  a  jury,  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
consistently  with  honest  intentions.  389;s.  c.  11  Am.  Dec.  202;  Miller  v. 
Kidd  V.  Kawlinson,  2  Bos.  &  P.  59;  Shreve,  29  N.  J.  L.  250;  Brown  v. 
Latimer  v.  Batsou,  4  Barn.  &  C.  652;  Riley,  22  111.  45,  52;  Neece  v.  Haley, 
Bryant  v.    Kelton,  1  Texas,  415,  429;  23  111.  416.     See   also    Askew  v.  Rey- 
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the  case  of  a  mortgage,  the  question  of  delivery,  as  between  the 
parties,  saving  always  the  rights  of  creditors  and  subsequent 
purchasers,  is  immaterial.  If  the  mortgage  is  foreclosed  and 
the  stock  sold,  the  purchaser  may  maintain  an  action  against 
the  corporation  to  compel  the  issue  of  a  certificate  to  himself; 
and  to  such  action,  the  mortgagor  is  not  a  necessary  party. ^  On 
the  other  hand,  a  pledge  by  an  instrument  in  writing  (or,  in 
Louisiana,  by  a  notarial  act),  not  accompanied  by  a  delivery  of 
the  certificate,  is  no  pledge  as  against  tJiird  persons,  and  not- 
withstanding such  an  attempted  pledge,  is  not  good  as  against 
&  judgment  creditor  of  the  pledgor. ^ 

•  §  261S.  Illustrations  of  Pledges  of  Shares.  —  The  kind  of 
agreement,  familiar  to  all  bankers  and  business  men,  whereby  the 
maker  of  notes  delivers  certificates  of  stock  as  collateral  security  for 
the  payment  of  the  notes,  stipulating  that  if  the  notes  are  not  paid  at 
maturity  the  securities  shall  be  under  the  control  of  the  bolder,  who  is 
authorized  to  dispose  of  them  and  apply  the  proceeds  to  the  credit  of 
the  maker,  — is  therefore  a  pledge  of  the  stocks,  and  not  a  mortgage.^ 
So,  where  shai'e  certificates  are  delivered  as  a  margin  or  additional 
security,  to  a  broker  who  is  carrying  other  shares  for  the  depositor,  the 
transaction  is  in  law  a  pledge  ;  and  the  fact  that  the  depositor  has  exe- 
cuted the  usual  blank  power  of  attorney,  authorizing  the  transfer  of  the 
scrip,  does  not  change  the  character  of  the  transaction,  but  is  regarded 
as  merely  a  necessary  act  to  put  the  pledge  in  a  condition  to  be  avail- 
able as  such  in  case  of  the  default  of  the  pledgor.* 

nokls,    1   Dev.  &  Bat.    CN.   C.)  367;  Cas.  1.    But  the  great  tendency  and 

Gregory  v.  Perkins,  4  Dev.  L.  (N.  C.)  weight  of  authority  seem  to  be  that 

50;    Young  v.  Booe,  11  Ired.  L.    (N.  such  retention  is  prima  facie  evidence 

C)  347;  Arundel  v.  Phipps,  10  Ves.  of  fraud  merely,  unless  a  different  rule 

Jr.  139,  145.     Nature  of  the  presump-  is  created  by  statute, 
tion under  New  Yorli  statute.    Randall  i  Tregear  v.  Etiwanda  Water  Co., 

V.  Parker,  3  Sandf.    (N.  Y.)  69;   Allen  76  Cal.  537;  s.  c.  9  Am.  St.  Rep.  245; 

V.  Cowan,  28  Barb.  (N.  Y.)  99;  Collins  21  Am.  &  Eng.  Corp.  Cas.  489;  18  Pac. 

V.  Brush,  9  Wend.  (N.  Y.)  198;  Doane  Rep.  658;  4  Rail.  &.  Corp.  L.  J.  345. 
tj.  Eddy,  16  Id.  523;  Randall  v.  Cook,  2  Bidstrup  v.   Thompson,   45   Fed. 

17  Id.  53,  56.     There  still  remains  an  Rep.  452. 

unfortunate   conflict  of  authority  on  ^  Brownell    v.   Hawkins,    4    Barb, 

the    question    whether    retention    is  (N.  Y.)491;  Lewis  u.  Graham,  4  Abb. 

prima  facie  or  conclusive  evidence  of  Pr.  (N.  Y.)  106. 

fraud.     2  Thomp.  Tr.,  §§  2009,  2010.  ^  McNeil   »  Tenth    Nat.   Bank,    55 

Notes  to  Twyne's  Case,  1  Sm.  Lead.  Barb.  (N.  Y.)  59. 
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§  2619.  Title  how  Vested  after  a  Pledge. — It  is  quite 
obvious,  on  a  litlle  reflection,  that  it  is  equally  within  the  power 
of  the  pledgor  to  transfer  to  his  pledgee  his  legal  title  to  secure 
the  debt,  retaining  only  the  equity  of  redemption,  so  to  speak ; 
or  retaining  his  legal  title  to  transfer  a  special  property,  some- 
times (and  perhaps  incorrectly)  called  an  equitable  title  to  his 
pledgee  ;  just  as  the  owner  of  Lind  may,  by  an  absolute  deed, 
transfer  the  legal  title  to  secure  a  debt,  retaining  an  equitable  title, 
or  the  right,  by  a  proceeding  in  equity,  to  have  the  deed  declared 
a  mortgage,  in  other  words,  to  be  allowed  to  redeem;  or,  on 
the  other  hand,  just  as  he  may  at  common  law  create  a  valid 
lien  by  delivery  or  deposit  of  title  deeds  as  security  for  money. 
It  is  hence  often  said  that,  as  between  the  pledgor  and  pledgee 
of  corporate  stock,  the  general  property  remains  in  the  pledgor, 
and  the  pledgee  has  a  special  property  in  the  pledge  during  the 
continuance  of  the  contract  of  pledge.^     Until  the  debt  matures, 


1  Garlick  v.  James,  12  Johns.  (N. 
Y.)  U6;  s.  c.  7  Am.  Dec.  294  (case  of 
pledge  of  a  note') ;  Brewster  v.  Hartley, 
37  Cal.  15;  s.  c.  99  Am.  Dec.  237;  Wil- 
son V.  Little,  2  N.  Y.  443;  s.  c.  51  Am. 
Dec.  307;  Dewey  v.  Bowman,  8  Cal. 
145;  Cross  v.  Eureka  Lake  &c.  Canal 
Co.,  73  Cal.  302;  s.  c.  2  Am.  St.  Kep. 
808;  14  Pac.  Rep.  885.  A  pledge  of 
personal  property  passes  to  ttie 
pledgee  merely  the  possession,  with 
the  right  of  retainer  until  the  debt  is 
paid,  or  other  engagement  is  fulfilled 
for  which  the  thing  pledged  is  given 
as  security.  Luckett  v.  Townsend,  3 
Tex.  119;  s.  c.  49  Am.  Dec.  723.  See 
Story  Bailm.  §  286;  Doak  v.  Bank, 
6  Ired.  L.  (N.  C.)  309.  See  Cortelyou 
V.  Lansing,  2  Caines  Cas.  (N.  Y.)  200, 
where  much  of  the  learning  on  the 
subject  of  pledges  is  collected  by  Kent, 
J.  But  we  shall  see  that  a  pledge  of 
corporate  shares  parses  a  much  larger 
right  than  a  mere  right  of  retainer :  it 
passes  a  power  of  sale.  Post,  §  2659. 
The  California  Civil  Code  defines  the 
contract  as  "  a  deposit  of  personal 
property  by  way  of  security  for  the 
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performance  of  another  act."  Cal. 
Civ.  Code,  §  2986.  This  definition  is 
rao-re  accurate  than  that  usually  given ; 
for  a  pledge  may  be  made  to  secure 
any  lawful  engagement  as  well  as  the 
payment  of  a  simple  debt.  Isaac  v. 
Clark,  2  Bulstr.  306.  The  nature  of  a 
pledge  is  succinctly  discussed  with 
citations  of  numerous  authorities  in  a 
note  in  49  Am.  Dec.  730,  et  seq.  A 
pledge  differs  from  a  common  law 
mortgage  of  chattels  in  this.  At  com- 
mon law  in  a  case  of  a  mortgage,  an 
absolute  right  of  property  vests  in  the 
mortgagee  after  condition  broken, 
without  the  intervention  of  any  legal 
proceedings;  but  in  the  case  of  a 
pledge  the  legal  title  remains  in  the 
pledgor,  even  after  a  failure  on  his 
part  to  perform  the  obligation.  The 
possession  only  passes  to  the  pledgor, 
coupled  with  a  qualified  power  of  dis- 
position. Ryall  V.  Rolle,  1  Atk.  167; 
Jones  V.  Smith,  2  Ves.  378 ;  Lickbarrow 
V.  Mason,  6  East,  25;  Simst).  Canfleld, 
2  Ala.  555;  Cortelyou  v.  Lansing,  2 
Cai.  Cas.  200;  Barrow  v.  Paxton,  5 
Johns.   (N.  Y.)  258;  s.  c.  4  Am.  Dec. 
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the  pledgee  has  merely  a  possessory  lien  upon  the  shares  ;  and 
when  the  debt  to  secure  which  they  were  pledged  to  him  is 
extinguished  the  lien  is  also  extinguished.^  It  is  said  that 
it  is  not  invariably  true  that  where  personal  things  are 
pledged  for  the  payment  of  a  debt,  the  general  property 
or  legal  title  always  remains  in  the  pledgor,  and  that  in 
all  cases  where  the  legal  title  is  transferred  to  the  creditor, 
ihe  transaction  is  a  mortgage^  and  not  a  pledge.  While  it  is 
true  that  possession  must  uniformly  accompany  a  pledge,  yet  it 
is  true  that  incorporeal  things,  like  debts,  money  in  stocks,  etc., 
which  cannot  be  manually  delivered  may  be  the  proper  subjects 
of  a  pledge.  Continuing  the  discussion  of  this  subject  it  was 
said  by  Ruggles,  J. :  "  There  seems  to  be  no  reason  why  any  legal 
or  equitable  interest  whatever  in  personal  property  may  not  be 
pledged;  provided  the  interest  can  be  put,  by  actual  delivery  or 
by  written  transfer,  into  the  hands  or  within  the  power  of  the 
pledgee,  so  as  to  be  made  available  to  him  for  the  satisfaction  of 
the  debt.  Goods  at  sea  may  be  passed  in  pledge  by  a  transfer 
of  the  muniments  of  title,  as  by  a  written  assignment  of  the  bill 
of  lading.  This  is  equivalent  to  actual  possession,  because  it  is 
a  delivery  of  the  means  of  obtaining  possession.  And  debts  and 
choses  in  action  are  capable,  by  means  of  a  written  assignment, 
of  being  conveyed  in  pledge.  The  capital  stock  of  a  corporate 
company  is  not  capable  of  manual  delivery.  The  scrip  or  cer- 
tificate may  be  delivered,  but  that  of  itself  does  not  carry  with  it 
the  stockholder's  interest  in  the  corporate  funds;  nor  does  it 
necessarily  put  that  interest  under  the  control  of  the  pledgee. 
*  *  *  The  general  property  which  the  pledgor  is  said  usually 
to  retain  is  nothing  more  than  the  legal  ricrht  to  the  restoration 
of  the  thing  pledged  on  payment  of  the  debt."  ^ 

35i;    Brown  v.  Bement,  8  Johns.  (N.  c.  4  Am.  Dec.  451;  Tucker  v.  Buffing- 

Y.)  97 ;  McLean  v.  Walker,  10  Id.  471 ;  ton,  15  Mass.  480 ;  Fletcher  v.  Howard, 

Eastman  v.  Avery,  23  Me.  248;  Day  v.  2  Vt.  115;  Gay  i\  Moss,  35  Gal.  125; 

Swift,  48  Id.  368;  Gleason  v.  Drew,  9  Conard  v.  Athintic  Ins.  Co.,  1  Pet.  (U. 

Greeul.  82;  Haven  v.  Low,  2  N.  H.  13;  S.)  449. 

s.  c.  9  Am.  Dec.  25;  Ash  v.  Savage,  5  ^  Cross  v.  Eureka  &c.  Canal  Co.,  73 

N.  H.  545;  Lewis  v.  Stevenson,  2  Hall  Cal.  302;  s.  c.  2  Am.  St.  Rep.  808.    See 

(N.  Y.)  63;  Homes  v.  Crane,  2  Pick.  Brewster  v.  Hartley,  37    Cal.    15,  25; 

(Mass.;  610;  Ward  v.  Sumner,  5  Id.  s.  c.  99  Am.  Dec.  237. 

60;  Bonseev.  Amee,  8  Id.  235;  Port-  2  Wilson  v.  Little,  2  N.  Y.  443,  447, 

land  Bank  v.  Stubbs,  fi  Mass,  425;  s.  444;  s.  c.  51  Am.  Dec.  307. 
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§  2620.  Sense  in  Which  an  Equitable  Title  Passes  to  the 
Pledgee. —  It  is  frequently  said  that  a  special  property  in  the 
pledge  passes  to  the  pledo^ee.^  It  is  said  in  a  modern  case, 
speaking  with  reference  to  a  delivery  of  certificates  of  stock 
in  pledge,  that  such  an  assignment  passes  an  equitable  title 
merely,  as  between  the  parties  to  the  transaction.  The  lan- 
guage of  the  court  is:  "  By  the  assignment  and  delivery  of  the 
certificates  to  the  bank  [the  pledgee]  it  became,  in  equity,  the 
owner  of  the  stock.  As  between  the  parties  to  the  transaction, 
the  title  effectually  passed,  for  assignment  on  the  books  could 
be  enforced;  hut  it  was  an  equitable  title  o)ily.''^  But  this 
seems  to  be  an  inaccurate  use  of  language  in  describing  the  title 
of  a  pledgee.  He  has  not  even  an  equitable  title  to  the  property 
prior  to  the  maturity  of  the  debt,  but  he  has  that  species  of 
special  property  which  consists  of  the  right  of  possession  and  of 
sale,  upon  demand  and  notice  to  the  pledgor,  in  case  the  debt  is 
not  paid  at  maturity.  This  cannot  be  called  an  equitable  title, 
because  it  is  not  necessary  for  the  pledgee  to  go  into  a  court  of 
equity  to  perfect  it  into  a  legal  title.  But^if  the  pledgee  receives 
the  share  certificate  with  an  absolute  power  of  attorney  and 
blank  assignment  indorsed  thereon,  and  the  pledgee  re-pledges 
the  shares  to  an  innocent  party  without  notice  of  the  rights  of  the 
original  holder,  this  sub-pledgee  may  be  regarded  as  acquiring 
an  equitable  title  to  the  shares,  as  a  security  for  the  money 
loaned  by  him,  of  which  he  can  not  be  divested  by  the  original 
owner.  His  title  is  called  an  equitable  title,  because  it  will  be 
negatively  protected  by  a  court  of  equity  by  withholding  its 
usual  remedy  from  the  original  assignor. ^  The  courts  have 
dropped  into  this  inaccuracy  of  expression,  by  adopting  the 
analogy  of  an  expression  employed  to  designate  the  title  of  the 
unregistered  transferee  where  the  transfer  is  intended  to  be 
absolute  between  the  parties.  In  such  cases  it  is  reasoned  that, 
corporate  shares  being  similar  to  choses  in  action,  an  equitable 
title  passes  without  observing  the  requirements  of  the  charter 
or  by-laws,  that  there  shall  be  a  registration  of  the  transfer  on 

1  Doakr.  Bank,6Ired.  Law(N.  C.  2  Noble    v.    Turner,    G9    Md.   519, 

20^-  524;  s.  c.  16  Atl.  Rep.  124. 

3  Otis  V.  Gardner,  105  III.  436. 
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the  books.^  But  it  must  remain  true  that  in  a  strict  sense,  in 
the  case  of  a  mere  pledge  of  corporate  shares,  no  iille  passes  to 
the  pledgee,  either  legal  or  equitable. 

§  2621.  Xotiee  to  the  Corporation  not  Necessary  to  a  Y^lid 
Pledge.  — Neither  a  notice  to  the  corporation  nor  a  transfer  on 
its  books  is  essential  to  the  creation  of  a  pledge  of  corporate 
stock,  valid  as  between  the  pledgor  and  pledgee.'-  Nor  is  it 
material  that  the  corporate  charter  provides  that  transfers  shall 
be  made  only  on  the  books,  as  this  provision  should  not  be  con- 
strued to  include  transfers  in  pledge ;  ^  and  this  although  the 
charter  provides,  that  no  sale  or  transfer  shall  be  made  without 
sixty  days'  notice,  with  privilege  to  the  corporation  or  its  mem- 
bers to  purchase  on  equal  terms.* 

§  2622.  Pledge  of  Corporate  Stock  must  be  in  Writing.  — 

"  A  delivery  to  the  pledgee  of  the  thing  pledged  is  essential  to 
the  contract;  and  until  that  act  is  performed,  the  special  prop- 
erty that  the  bailee  is  entitled  to  hold  does  not  vest  in  him.  In 
respect  to  most  kinds  of  property,  a  delivery  of  the  property  to 
the  pledgee,  without  any  written  transfer  of  the  title,  is  sufficient 
to  pass  the  requisite  special  property.  Incorporeal  property, 
being  incapable  of  manual  delivery,  can  not  be  pledged  without 
a  written  transfer  of  the  title.  Debts,  negotiable  instruments, 
stocks  in  incorporated  companies,  and  choses  in  action  generally, 
are  pledged  in  that  mode.  Such  transfer  of  the  title  performs 
the  same  office  that  the  delivery  of  possession  does  in  case  of  a 
pledge  of  corporeal  property.  The  transfer  of  the  title,  like  the 
delivery  of  possession,  constitutes  the  evidence  of  the  pledgee's 
right  of  property  in  the  thing  pledged.  The  transfer  in  writ- 
ing of  shares  of  stock  not  only  does  not  prove  that  the  trans- 
action is  not  a  pledge,  but  the  stock,  unless  it  is  expressly  made 

1  Laing    r.   Burley,    101    111.    591;  3  Crescent    City    Seltz    &c.    Water 
Kellog  V.  Stockwell,  75  111.  68.  Man.  Co.  v.  Deblieux,  40  La.  An.  155; 

2  Smith      V.     Crescent     City     &c.  s.  c.  3  South  Rep.  72C;  Blouin  y.  Hart, 
Slaughter  House  Co.,  30  La.  Au.  1378;  30  La.  An.  714. 

Friedlander  v.  Slaughter  House   Co.,  •*  Crescent    City    Seltz,  &    Mineral 

31  La.    An.   523;    Factors  Ins.  Co.  v.      Water  Mfg.  Co.  «.  Deblieux,  su^jra. 
Marine    Dock    Co.,   31    La.   An.    149. 
Pilot  V.  Johnson,  33  La.  An.  1286. 
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assignable  by  the  delivery  of  the  certificates,  can  not  be  pledged 
in  anj'  other  manner."  ^ 

§  2623.  Absolute  Transfer  may  be  Shown  by  Parol  to  be  a 
Pledge. — Although  the  transfer  is  absohite  and  there  is  no 
written  contract  of  pledge,  the  pledgor  may  show,  on  a  bill  in 
equity  to  redeem,  that  the  delivery  was  intended  as  a  pledge  to 
secure  a  debt  and  not  as  an  absolute  transfer  of  title  to  the 
shares. 2  This  conclusion  results  more  easily  than  the  same  rule 
in  respect  of  mortgages,  when  it  is  considered  that  a  pledge  in- 
volves a  trust  on  the  part  of  the  pledgee  much  more  nearly  than 
a  mortgage  does;  and  it  has  always  been  the  rule  of  equity,  both 
before  and  since  the  statute  of  frauds,  that  a  trust  in  personal 
chattels  may  not  only  be  created,  but  established  and  proved  by 
merely  parol  declarations.^  But,  of  course,  the  pledgor  can  not 
show  this  as  against  third  persons,  whose  rights  have  attached 
without  notice  of  the  real  character  of  the  transaction. 

§  2624.  Incidental  Rights  of  the  Pledgee. — A  pledgee  of 
shares  has  no  right  of  action  at  laiv  against  the  directors  of  the 
corporation  to  recover  any  damages  which  he  may  have  sustained 
by  reason  of  their  negligence  and  mismanagement  in  wasting  the 
assets  of  the  corporation  and  rendering  the  shares  valueless.^ 
This  is  clear  enough,  because  an  ordinary  stockholder  has  no 
such  rio-ht.^  The  theory  of  the  law  is  that  the  wrong  is  done  to 
the  corporation,  and  hence  where  a  receiver  has  been  appointed 
the  rio"ht  of  action  is  in  him,  as  its  representative,  and  not  in  the 

1  Brewster  W.Hartley,  37 Cal.  15,  25;  v.  Silverthdrn  &c.  Co.,  39  Wis.   147; 

s.  c.  99  Am.  Dec.  237,  242.     See  also  Worthington  v.  Tormey,  34  Md.  182; 

Wilson  V.  Little,  2  N.  Y.  443;  s.  c.  5l  Conyngham's  Appeal,  57  Pa.  St.  474; 

Am.  Dec.  307;   Jewett  v.  Warren,  12  "Van    Blarcom  v.   Broadway  Bank,   9 

Mass.  300;  s.  c.  7  Am.  Dec.  74;  Bow-  Bosw.     (N.     Y.)    632;     Whittaker    r. 

man  v.  Wood,  15  Mass.  534;  Dewey  v.  Charleston  Gas.  Co.,  16  W.  Va.  717. 
Bowman,  8  Cal.    145.     The  following         2  Newton  v.  Fay,  10  Allen  (Mass.), 

cases  treat  of  the  nature  of  pledges  of  505. 

certificates  of  corporate  stock:    Has-  ^  Kingsman   v.  Kingsman,  2  Vern. 

brouck  V.  Vandervoort,  4  Sandf.  (N.  Y.)  559 ;  Nab  v.  Nab,  10  Mod.  404. 
74;  Fishery.  Brown,  104  Mass.  259;  s.  ^  Barnes  v.  Swift  (Super.  Ct.  Cin.), 

c  6  Am.  Rep.  235;  Thompson  v.  Tol-  26  Ohio  L.  J.  110. 
and,  48  Cal.  99;  Rozet  v.  McClellan,  48  ^  Smith  v.  Hurd,  12   Met.  (Mass.? 

HI.  345;  s.  c.  95  Am.  Dec.  551;   Heath  371  ;  s.  c.  46  Am.  Dec.  690;  post,  § 
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individual  stockholders.^  And  the  pledgee  of  shares  does  not, 
of  course,  stand  in  a  better  position  in  this  respect  than  that 
occupied  by  his  pledgor.  If  the  shares  have  been  transferred  to 
the  pledgee  on  the  books  of  the  corporation,  he  becomes  the  legal 
owner  as  between  the  corporation  and  himself,  and  has,  jjrima 
facie,  the  right  to  vote  in  respect  of  the  shares  for  directors, 
which  right  the  pledgor  has  not.  But  it  is  held  that  equity  will 
in  a  proper  case  compel  him  to  give  the  pledgor  a,  proxy. "^ 

§  2625.  Taking  such   a  Pledge  from  a  Married  Woman.  — 

It  is  reasoned  in  a  case  before  the  late  commission  of  appeals  of 
New  York,  that  as  coverture  does  not  prevent  the  acquisition  of 
property  by  a  married  woman,  the  fact  of  coverture  does  not 
affect  the  title  to  stock  transferred  by  her  ;  that  where  the  stock 
stands  in  her  name  the  certificate  is  evidence  of  its  absolute 
ownership  by  her  ;  and  that,  if  nothing  indicates  a  trust  in  favor 
of  another  person,  one  from  whom  a  loan  is  solicited,  upon  pledge 
of  the  stock  as  security,  is  warranted  in  making  the  loan  upon  the 
assumption  of  such  ownership.  He  is  not  bound  to  inquire  and 
ascertain  how  she  obtained  it.^ 

§  2626.  Effect  of  Pledge  upon  Lien   of  Corporation. — If 

the  corporation  has  a  valid  lien  upon  the  shares,  it  may  be 
assumed,  on  the  most  elementary  principles  of  justice,  that  no 
act  of  the  shareholder,  done  without  the  privity  of  the  corpora- 
tion, will  divest  such  lien.  While,  no  doubt,  the  corporation 
may  waive  ov  divest  itself  of  such  lien  by  overt  corporate  action,* 
yet  clearly  the  act  of  a  subordinate  ministerial  officer,  not  a  mem- 
ber of  the  board  of  directors,  such  as  the  assistant  secretary,  in 
certifying  that  the  corporation  has  no  such  lien,  will  not  have 
this  effect.^  It  is  also  a 'sound  view  that,  where  the  corporation 
issues  certificates  stating  that  the  shares  are  paid  up,  and  with- 
out reservmg  a  lien  for  any  unpaid  balance  on  the  face  of  the 

1  Howe  V.  Barney,  45  Fed.  Rep.  668.      (N.  Y.)  402,    410;  s.   c.    17  Am.  Dec. 

2  Re  Argus  Printing  Co.  (N.  Dak.),      52.5. 

IN,  Dak.  434;  3.C.26  Ara.St.  Rep.  639;  »  Leitch  v.  Wells,  48  N.  Y.  585. 

12  L.  R.  781;  48  N.  W.  Rep.  347.     See  ^  Ante,  §  2537,  et  seq. 

also  McDaniels  v.  Manufacturing  Co.,  ^  Kenton  Ins.    Co.    v.   Bowman,  84 

22  Vt.   274,  284;  Re  Barker,  6  Wend.      \^y.  430. 

(N.  Y.)  509;  Ex  parte  Willcox,  7  Cow. 
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certificates,  it  ought  to  be  estopped  from  asserting  a  lien  against 
an  innocent  purchaser  or  pledgee  without  notice.  But  where  the 
certificate  itself  contains  a  recital  that  no  transfer  shall  take  place 
on  the  books  of  the  corporation  until  after  payment  of  all  indebt- 
edness due  to  the  corporation  by  the  persons  in  whose  name  the 
shares  stand  on  the  books  of  the  corporation,  then  one  who  takes 
such  a  certificate,  in  pledge  or  otherwise,  holds  the  shares  subject 
to  any  lien  of  the  corporation  for  any  indebtedness  of  the  pledgor 
to  the  corporation,  —  and  this  is  so,  although  no  lien  is  given  to 
the  corporation,  either  by  its  charter,  by  statute,  or  by  its  by- 
laws. It  is  simply  the  case  where  two  parties  create  a  lien  by  a 
compact  between  themselves,  and  where  third  persons  having 
notice  of  it  take  subject  to  it.^  If  the  case  is  one  of  a  banking 
corporation,  the  acceptance  of  such  a  certificate  by  the  shareholder 
and  a  subsequent  loan  to  him  by  the  bank  effects  a  contract 
which  creates  an  equitable  lien  on  his  shares  for  the  amount  of 
the  indebtedness. 2  Hence,  if  there  is  a  delivery  of  the  certifi- 
cates in  pledge,  and  the  pledgee  gives  no  notice  to  the  bank  of 
his  rights,  and  the  pledgor  afterwards  becomes  indebted  to  it, 
its  lien  will  be  superior  to  the  equities  of  the  pledgee.^ 

§  2627.  Construction  of  Particular  Agreements  of  Pledge. — 

Where  an  owner  of  bank  stock  directs  another  to  obtain  all  the  mouey 
possible  thereon,  and  pay  the  owner's  debts  to  a  bank,  and  adds, 
"You  may  apply  any  and  all  balance  towards  the  payment  of  my 
indebtedness  to  you,"  there  is  no  assignment  of  stock  to  the  latter, 
and,  after  his  debt  is  paid,  he  cannot  maintain  an  action  for  dividends 
due  thereon.^  -  -  -  -  S.  assigned  and  delivered  to  R.  a  certificate 
of  shares  of  the  capital  stock  of  a  corporation  as  collateral  security  for 
the  payment  of  a  note,  and  at  the  same  time  executed  an  irrevocable 

1  Jennings  v.  Bank  of  California,  and  will  not  be  defeated  by  the  fact 
79  Cal.  323;  s.  c.  12  Am.  St.  Rep.  145;  that  the  pledgor  afterwards  becomes 
21  Pac.  Rep.  852;  Vansauds  v.  Middle-  indebted  to  the  corporation,  the  char- 
sex  Bank,  26  Conn.  144,  145.  ter  of  which  prohibits  transfers  in  case 

2  Ibid.  As  to  the  lien  of  a  banking  of  the  shareholder  being  indebted  to 
corporation  upon  the  shares  of  its  the  company.  Shares  of  stock  are  not 
stockholders,  see  Wain  v.  Bank  of  "  credits"  within  the  meaning  of  art. 
North  America,  8  Serg.  &  R.  (Pa.)  89  8158  of  the  Civil  Code  of  thit  State. 

3  Jennings  v.   Bank   of   California^  Pilot  v.  Johnson,  33  La.  An.  1286. 
stipra.     In    Louisiana,    a    pledge    of  "*  Ware    v.      Merchant's    National 
Shares   of   stock  in   a  corporation  is  Bank,    151   Mass.  445;  s.  c.  24  N.  E. 
valid  by  the  delivery  of  the  certificate,  Rep.  328. 
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power  of  attorney  authorizing  R.  to  transfer  the  shares  to  his  own  name 
on  the  books  of  the  corporation.  At  the  same  time,  the  parties 
executed  an  agreement  that,  upon  default  in  payment  of  the  note,  R. 
might  sell  or  dispose  of  the  stock  upon  such  terms  as  he  saw  fit. 
Before  maturity  of  the  note,  R.  caused  the  stock  to  be  transferred 
to  his  name  upon  the  books  of  the  corporation.  It  was  held  that 
the  assignment  and  the  accompanying  agreement  should  be  consid- 
ered together  in  fixing  the  rights  of  the  parties  ;  that  R.  had  no 
right  thereunder  to  cause  such  transfer  to  be  made  before  the  note 
matured,  and  that  his  attempted  transfer  did  not  divest  S.  of  his  right 
to  vote  upon  the  stock. ^ 

§  2628.  Illustration  of   an  Instrument  held  to  be  Xeitlier 
a  Pledge  nor  a  Mortgage.  —  The  following  instrument  was  held  to 
be  neither  a  pledge  nor  a  mortgage,  —  not  a  pledge  because  there  was 
no  delivery  of  the  share  certificate ;  not  a  mortgage,  because  it  did  not 
purport  to  convey  the  legal  title  to  the  mortgagee :    "To  secure  the 
papuent  of  mv  promissory  note  of  even  date  herewith,  in  favor  of  E. 
R.  Vanstone,  for  the  sum  of  eighteen  hundred  doUars,  payable  twelve 
months  after  date,  with  interest  from  date,  at  the  rate  of  ten  per  cent, 
per   annum,  I  hereby   pledge  to  said   E.    R.    Vanstone,    as   collateral 
security  for  said  note,  the  following  personal  property,  to-wit:  Twenty 
shares    of  the  capital  stock  of   the  First  National  Bank  of  Marshall, 
Missouri,  now   standing  in  my  name  on  the  books  of  said  bank,  and 
represented  by  certificate  of  stock  number  twelve  ;  and,  in  case  default 
be  made  in  the  payment  of  said  note  and  interest,  I  hereby  appoint  A. 
S.  Van  Anglen,  as  my  true  and  lawful  attorney  in  fact,  for  me,  and  in 
my  name  to  sell  said  stock  without  notice  at  public  or  private  sale,  at 
his  option,  applying  the  proceeds  to  the  payment  of  my  said  note  and 
interest,  and  accounting  to  me  for  the  surplus,  if  any.     And  the  board 
of  directors  of  said  First  iSTatioual  Bank  are  hereby  requested  to  con- 
firm such  sale  by  cancelling  said  certificate  number  twelve,  and  issuing 
new  certificate  to  the  purchaser  thereof."     It  was  therefore  held  that, 
the  bank  having  gone  into  liquidation  for  the  pui'pose  of  reorganizing 
as   a  State  bank,  its  assets  being   in  the  hands  of  its  president  and 
cashier  as  trustees,  —  this  instrument  could  not  be  made  the  foundation 
of  a  suit  in  equity  for  the  purpose  of  compelling  the  treasurer  and 
cashier  to  pay  into  court  the  value  of  the  shares  at  the  time  of  the  dis- 
solution of  the  bank  and  the  profits  arising  from  the  use  thereof,  etc., 
nor  for  any  other  equitable  relief.     The  opinion  is  not  at  all  clear  or 

1  State  V.  Smith,  15  Oreg.  98;  s.  c.  19  Am.  &  Eng.  Corp.  Cas.  49G;    14  Pac. 
Rep.  814;  2  Rail.  &  Corp.  L.  J.  398. 
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satisfactory,  and  the  court  concludes  by  saying:  "It  would  seem  that 
the  plaiulitf  has  been  badly  treated,  in  consequence  of  which  she  has 
perhaps  lost  hor  debt ;  but  while  tliis  is  so,  we  are  unable,  upon  the 
facts  presented  to  us,  to  suggest  any  principle  in  equity  which  would 
afford  her  any  relief."  ^  The  ordinary  jurisdiction  of  equity  to  enforce 
liens  would  seem  to  suggest  an  appropriate  road  to  the  doing  of  justice 
in  so  plain  a  case. 

§  2G29.  Status  of  the  Pledgee  where  the  Debt  has  been 
Paid.  —  Where  the  debt  for  which  the  shares  had  been  pledged  has 
been  paid,  and  the  legal  title  is  still  allowed  to  stand  in  the  name 
of  the  pledgee,  his  trust  relation  is  not  determined,  but  he  holds 
the  shares  in  trust  for  the  pledgor,  subject  to  the  obligation  of 
returning  the  same  upon  the  demand  of  the  latter.  When, 
therefore,  shares  of  stock  of  an  incorporated  company  had  been 
conveyed  by  the  plaintiff  to  the  defendant  as  collateral  security 
for  a  debt,  and  the  debt  was  afterwards  paid,  but  nevertheless 
the  shares  continued  to  stand  in  the  defendant's  name,  and  while 
so  standing,  were  assessed  under  an  act  of  the  legislature,  were 
sold  for  the  non-payment  of  the  assessment,  and  the  defendant 
became  the  purchaser,  —  it  was  held  that  the  sale  was  invalid, 
and  that  the  defendant  was  liable  in  trover  for  the  value  of  the 
shares  at  the  time  of  the  alleged  sale,  and  for  the  dividends 
he  had  received  thereon,  together  with  interest^  after  deduct- 
ing  the  amount  of  the  asessments  and  expenses  of  the  sale.^ 

Article  II.     Validity  as  Against  Third  Parties. 

Section  Section 

2633.  Assignment  in    pledge   without  2636.  Power  of  pledgee  to  pass  title  to 

delivery     not    good    against  innocent  purchaser. 

creditors  without  notice.  2637.  Purchasers  with  notice  take  sub- 

2684.  Rights  of  attaching  creditors  of  j^ct  to  rights  of  pledgor. 

pledgor. 

„„„_    Til     .    \-           *               4.^  ™   i  ^  2638.  What  imports    notice:  addition 

2635.  Illustration    of    an     attempted  ^ 

,    ,       ,              ...           ,.        A  of  the  word,  "  trustee." 

pledge  by  a  writing  not  good  ' 

against  a  judgment  creditor.     2639.  Lis  Pendens. 

§  2633.  Assignment  in  Pledge  without  Delivery  not   Good 
against    Creditors    without    Notice.  —  The     principle    that    a 

1  Vanstone    v.    Goodwin,    42    Mo.  2  Freeman    v.    Harwood,    49    Me. 

App.  39.  195. 
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pledge,  valid  as  against  creditors,  can  only  be  created  by  delivery, 
has  resulted  in  the  holding  that  where  a  stockholder,  for  the 
purpose  of  securing  his  creditor,  made  an  assignment  of  his 
shares  by  a  separate  writing^  but  never  indorsed  or  transferred 
the  certificates  on  the  books  of  the  company  or  otherwise,  but 
retained  possession  of  them  as  before,  in  which  condition  they 
were  seized  by  a  receiver  appointed  under  a  creditor's  bill  against 
him,  the  receiver  having  no  notice  of  the  attempted  assign- 
ment,—  the  receiver  could  hold  the  certificates;  since  the 
assignment  was  merely  a  secret  lien  and  passed  no  title  as  against 
the  creditors  whom  the  receiver  represented.  Wilkins,  J.,  said: 
"  That  a  sale  of  personal  property  without  delivery  is  invalid  as 
against  subsequent  purchasers  and  creditors,  will  not  be  denied. 
That  a  pledge  of  property  can  only  be  sustained  against  such 
parties  when  the  thing  pledged  is  actually  delivered  to  the 
pledgee,  must  be  admitted.  In  fact,  a  pledge,  strictly  speaking, 
can  only  be  made  by  delivery.  The  fact  that  the  property  is 
seized  through  the  intervention  of  a  receiver  can  make  no  differ- 
ence as  to  the  rights  of  a  creditor."  ^ 

§   2634.   Rights  of  Attaching  Creditors    of    Pledgor. — If, 

therefore,  the  shares  are  not  regularly  transferred  to  the  pledgee 
on  the  books  of  the  corporation,  the  pledge  will  not,  according 
to  the  prevailing  opinion,^  be  valid  as  against  subsequent  attach- 
ing or  execution  creditors  of  the  pledgor;^  but  such  an  un- 
recorded transfer  in  pledge  vests  such  a  title  in  the  pledgee  as 
equity  will  protect  against  one  attaching  the  stock  in  a  suit 
against  the  pledgor  with  knowledge  of  facts  sufficient  to  put 
him  ow inquiry  regarding  the  so-called  equitable  ownership.* 

1  Atkinson  V.  Foster,  134  111.  472,  ton  r.  Bear  River  &c.  Co.,  6  Cal.  425; 
480;  s.  c.  25  N.  E.  Rep.  528;  Bidstrup  ante,  §  2410.  An  entry  in  a  stock  book 
p.  Thompson,  45  Fed.  Rep.  452.  of  a  corporation,  that  certain  stock  has 

2  Ante,  §  2409.  been  assigned  as  collateral  security, 

3  Fort  Madison  Lumber  Co.  v.  is  suflicient  to  protect  the  assignee 
Batavian  Bank,  71  la.  270;  s.  c.  60  Am.  against  the  claims  of  judgment  credit- 
Rcp.789;  32  N.  W.  Rep.  336;  s.  c.  on  ors  of  the  assignor,  under  Iowa  Code,  § 
subsequent  appeal,  77  la.  393;  s.  c.  1078,  providing  that  a  transfer  of  cor- 
42  N.  W.  Rep.  331 ;  State  Ins.  Co.  v.  porate  stock  is  not  valid  as  to  third 
Sax,  2  Tenn.  Ch.  507;  Nobler.  Turner,  persons  until  regularly  entered  in  the 
69Md.  519;  s.  c.  16  Atl.  Rep.  124.  company's  books.     Moore??.  Marshall - 

4  Cheever  u.  Meyer,  52  Vt.66;  Wes-  town  &c.  Co.,  81  la.  45:  s.  c.  46  N.  W. 
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§  2635.  Illustration  of  an  Attempted  Pledge  by  a  Writing- 
not  Grood  against  a  Judgment  Creditor.  —  The  doctrine  of  the 
preceding  section  is  well  illustrated  by  a  case  in  the  Circuit  Court  of 
the  United  States  for  the* Eastern  District  of  Louisiana,  where  an  agree- 
ment had  been  entered  into  between  the  owner  of  sixty  shares  in  a 
manufacturing  company  and  the  other  shareholders,  whereby  the  sixty 
shares  were  deposited  with  a  trustee,  not  to  be  taken  out  of  his  posses- 
sion or  put  upon  the  market  until  January  1st,  1891, — the  trustee 
giving  to  the  shareholder  the  following  written  obligation:  "No.  8. 
New  Orleans,  Jan.  9th,  1890.  This  is  to  certify  that  I,  W.  J.  Behan, 
trustee,  hold  in  mj  possession,  for  account  of  Phillip  Thompson,  a  cer- 
tificate of  stock  in  the  Electric  Traction  and  Manufacturing  Company 
(No.  8)  for  sixty  shares,  standing  in  the  said  name.  This  stock  is 
held  by  me,  as  trustee  aforesaid,  under  an  agreement  among  certain 
subscribers  to  the  effect  that  none  of  this  stock,  so  held  by  me  as 
trustee,  is  to  be  taken  out  of  my  possession  or  put  on  the  market  until 
after  January  1st,  1891.  Afterthat  date,  on  the  surrender  of  this  cer- 
tificate, I  will  deliver  the  aforesaid  certificate  of  stock  to  the  said 
Phillip  Thompson  on  his  written  order.  [Signed]  W.  J.  Behan, 
Trustee."  Before  the  expiration  of  the  time  named  in  this  instrument, 
Thompson  procured  from  a  bank  a  loan  of  $20,000  and,  as  security 
therefor,  attempted  a  pledge  of  these  shai'es,  already  deposited  with  the 
trustee  under  the  above  trust  agreement.  What  he  did  to  effectuate 
this  attempted  pledge  was  this :  He  delivered  to  the  bank  the  written 
obligation  above  set  out,  together  with  a  power  of  attorney  in  blank, 
authorizing  the  transfer  of  the  sixty  shares  upon  the  books  of  the  cor- 
poration. There  was  no  indorsement  or  other  order  from  him  as  to  the 
delivery  of  the  certificate  directed  to  Behan,  the  trustee,  and  no  notice 
was  given  to  Behan  of  the  transfer.  While  the  title  to  the  shares  was 
in  this  situation,  a  judgment  creditor  of  Thompson  levied  upon  them  in 
the  hands  of  Behan,  the  trustee,  who  held  the  certificate.  The  bank 
Intervened,  and  the  question  was  whether  the  equities  of  the  bank  were 
superior  to  those  of  the  judgment  creditor.     The  court,  in  an  opinion 

Eep.  750.  B.  and  S.  were  indebted  to  A.  insurance  office  to  transfer  his, when  it 

by  their  joint  note.     A.  calling  on  them  was  found  that  all  his  stock  had  been 

for  security,   they    agreed    that  they  attached  by  a  creditor.     The  creditors 

would  each    transfer    to  him    fifteen  of  S.  soon  after  instituted  proceeding 

shares  of  certain  insurance  stocli,  and  in  insolvency  against  him.     The    at- 

that  the  stock  of  S.,  after  securing  the  tachraent    being  vacated    thereby,   it 

note,  should  be  held  by  A.  as  security  was  held  that  B.  acquired  no  lien  what- 

to  B.   for  certain  liabilities  assumed  ever  on  the  fifteen  shares  of  the  stock 

by  him  for  S.     B.  transferred  his  fif-  of  S.     Shipmau  v.  .aitua  Ins.  Co.,  29 

teen  shares  to  A.,  and  S;  went  to  the  Conn.  245. 
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by  Mr.  District  Judge  Billings,  held  that  the  equities  of  the  judgment 
creditor  were  superior  to  those  of  the  attempted  pledgee.  He  placed 
his  ruling  on  Federal  and  State  decisions  to  the  effect  that  a  delivery  is 
essential  to  the  vaUdity  of  a  pledge  as  against  third  persons. ^ 

§  2636.  Power  of  Pledgee  to  Pass  Title  to  Innocent  Pur- 
chaser.^ —  So,  also,  a  pledgee  to  whom  shares  of  corporate  stock 
are  delivered,  with  an- assignment  indorsed  in  blank  and  an  irre- 
vocable power  of  transfer  signed  and  sealed  by  the  transferor, 
may  pass  a  good  title  thereto  to  an  innocent  purchaser,  or  may 
pass  such  an  interest  therein  to  an  innocent  pledgee  that  the 
latter  ^may  hold  them  as  security  for  his  advances  after  other 
securities  are  exhausted.^  Such  a  case  is  different  from  the 
ordinary  case  where  the  owner  of  personal  property  merely  de- 
livers possession  of  it  to  a  third  person.  Here  he  does  more 
than  deliver  possession.  He  delivers  with  the  possession  a 
ivritien  evidence  of  a  transfer  of  title  ^  without  expressing  on  its 
face  the  conditions  on  which  the  title  is  apparently  transferred. 
*'  The  holder  of  such-  a  certificate  and  power  possesses  all  the 
external  indicia  of  title  to  the  stock,  and  an  apparently 
unlimited  power  of  disposition  over  it.  He  does  not  appear  to 
have,  as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which  is 
said  to  be  notice  to  all  persons  dealing  with  him  that  they  take 
subject  to  all  equities,  latent  or  otherwise,  of  third  parties  ;  but, 
apparently,  the  legal  title  and  the  means  of  transferring  such 
title  in  the -most  efl'ectual  manner.  Such,  then,  being  the  nature 
and  effect  of  the  documents  with  which  the  plaintiff  intrusted 
his  brokers,  what  position  does  he  occupy  toward  persons  who, 
in  reliance  upon  those  documents,  have  in  good  faith  advanced 

1  Bidstrup  v.  Thompson,  45  Fed.  very  doubtful  grounds,  in  a  case  where 
Eep.  4;52.  the  pled<?ee    pledged    the    shares   to 

2  See  further  of  this  subject,  ante,  secure  an  antecedent  debt,  and  Ms 
§  2587,  eJ  seg.  pledgee  parted  with    no    new  value. 

3  McNeil  V.  Tenth  Nat.  Bank,  46  N.  Such  a  person  ought  not  to  be  held  an 
Y.  325;  s.  c.  7  Am.  Rep.  341;  Thomp-  purchaser  for  value  as  against  the 
son  V.  Tolland,  48  Cal.  99,  112.  To  real  owner,  unless  he  makes  it  appear 
the  same  effect  is  Brewster  v.  Sime,  that  he  lost  other  means  of  securing 
42  Cal.  139;  Cherry  v.  Frost,  7  Lea  his  debt  by  taking  the  pledge.  Burton 
(Tenn.),  1.  In  Thompson  v.  Tolland,  v.  Peterson,  12  Phila,  (Pa.)  397. 
supra,  this  principle   was   applied  on 
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money  to  the  brokers  or  their  assigns  on  pledge  of  the  shares? 
When  he  asserts  his  title,  and  claims  as  against  them,  that  he 
could  not  be  deprived  of  his  property  without  his  consent,  can 
not  he  be  truly  answered  that,  by  leaving  the  certificate  in  the 
hands  of  his  brokers,  accompanied  by  an  instrument  bearing  his 
own  signature,  which  purported  to  be  executed  for  a  considera- 
tion, and  to  convey  the  title  away  from  him,  and  to  empower 
the  bearer  of  it  irrevocably  to  dispose  of  the  stock,  he  in  fact 
'  substituted  his  trust  in  the  honesty  of  his  brokers  for  the  con- 
trol which  the  law  gave  him  over  his  own  property,'  and  that 
the  consequences  of  a  betrayal  of  that  trust  should  fall  upon  him 
who  reposed  it,  rather  than  upon  innocent  strangers  from  whom 
the  brokers  were  thereby  enabled  to  obtain  their  money  ?"i  It 
has  therefore  been  held  that  pledgees  of  corporate  shares,  in  good 
faith  and  without  notice  that  their  pledgor  is  not  the  absolute 
owner,  are  entitled  to  hold  them  as  security  for  their  entire  loan, 
although  it  is  much  greater  than  the  debt  of  the  real  owner  who 
pledged  the  shares  to  their  pledgor,  where,  although  they  might 
liave  discovered  l)y  investigation  that  he  was  a  stockbroker, 
besides  being  engaged  in  other  business,  there  was  nothing  in 
the  original  or  various  intermediate  transfers  before  they 
reached  the  pledgees  to  show  that  he  held  the  shares  by  way  of 
security  in  connection  with  stock  speculations. ^  But,  as  alreadv 
seen,^  under  the  English  law  a  holder  of  shares,  although  in- 
dorsed in  blank,  cannot  transfer  a  better  title  to  them  than  that 
which  he  himself  possesses;  although  it  is  admitted  that  by 
that  law  the  real  owner  may  estop  himself  by  conduct  or  repre- 
sentation from  questioning  the  title  of  the  transferee  who  hon- 
estly takes  from  a  dishonest  holder.*     This  follows  from  the 

1  Rapallo,  J.,  in  McNeil  v.  Tenth  22  N.  Y.  535.     Ex  parte  Swan,  7  C.  B. 

Nat.  Bank,  46  N.  Y.  325  and 333;  s.c.  7  (n.   s.)    400;    Swan   w.  Nortli  British 

Am.  Rep.  341,  346.     See,  further,  Jar-  Australasian  Co.,  7   Hurl.  &  N.    603; 

vis  V.  Rogers,  13  Mass.  105;  Jarvis  v.  Swan  v.  North    British  Australasian 

Rojiers,  15  Mass.  369,  389 ;  Commercial  Co.,  2  Hurl  &  C.  175. 

Bank  v.  Kortfight,  22  Wend.  (N.  Y.)  2  Duggan  v.  London  &  C.  Loan  & 

348,  362;   s.  c.  34  Am.  Dec.  317;  Fat-  A.  Co.,  18  Ont.  App.   305;  s.  c.  34  Am. 

man  v.  Lobach,  1   Duer  (N.  Y.),  354  &  Eng.  Corp.  Cas.  641. 

(with  which    compare    McCready    v.  ^  Ante,  §  2591. 

Rumsey,  6  Duer  (N.  Y.),  574).    Com-  *  Williams  v.  Colonial  Bank,  38  Ch. 

pare  Covell   v.  Tradesman's  Bank,  1  Dlv.  388,  399. 
Paige  (N,  Y.),  131;  Bush  v.   Lathrop, 
1918 
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doctrine  which  denies  the  quality  of  negotiability  to  share 
certificates  and  places  them  on  the  footing  of  other  personal 
property.^ 

§  2637.  Purchasers  with  Notice  Take  Subject  to  Rights 
of  Pledgor.  —  It  is  scarcely  necessary  to  say  that  one  who 
purchases  shares  of  corporate  stock,  whether  at  a  private  or 
judicial  sale,^  with  actual  notice,^  or  with  a  knowledge  of  such 
facts  as  upon  reasonable  inquiry  would  enable  him  to  know,*  that 
the  certificates  have  been  pledged,  takes  subject  to  the  rights  of 
the  pledgee  and  gets  only  such  title  as  the  pledgee  had. 

§  2638.  What  Imports  Notice  :  Addition  of  the  Word 
**  Trustee."  —  Where  the  owner  of  stock  delivers  the  certificate 
to  his  pledgee,  with  a  power  to  transfer  it,  the  fact  that  his  name 
is  in  the  certificate  is  not  notice  of  his  rights,  as  against  third 
persons  who  take  it  for  value  from  the  pledgee.^  But,  by  anal- 
ogy to  the  rule  elsewhere  pointed  out,®  if  the  certificate  shows 
on  its  face  that  it  is  issued  *'  in  trust  "  to  the  person  who  attempts 
to  pledge  it,  this  is  sufficient  to  put  the  pledgee  upon  inquiry  and 
to  charge  him  with  notice  of  the  trust,  and  of  all  that  he  might 
have  ascertained  by  inquiry ;  and  if  he  pledges  it  in  breach  of 
his  trust,  the  pledgee  must  account  to  the  cestui  que  trusty  or  to 
the  substituted  trustee,  for  the  amount  misappropriated  by  the 
pledgor.^  Thus,  where  the  holder  of  shares  transferred  them 
to  his  brokers  in  trust  to  secure  a  loan,  and  the  brokers  again 
transferred  them  to  secure  a  larger  loan  made  to  themselves, 
and  there  were  several  successive  transfers  *'  in  trust,"  — it  was 
held  that  the  oriorinal  owner  had  the  right  to  redeem  them  from 
the  last  transferee,  by  paying  the  amount  of  his  indebtedness  to 
his  immediate  transferees;  because  the  words  "in  trust,"  ex- 


1  That  such  is  the  English  law  in  «  Felt  v.  Heye,  23  How.  Pr.  (N.  Y.) 
regard  to  personal  property  generally,  359. 

see  Cole  v.  Northwestern  Bank,  L.  R.  ^  Ante,  §  2537. 

10  C.  P.  354,  362.  '  Duncan  v.  Jaudon.lS  AVall.  (U.  S.) 

2  E.  g.,  at  a  sherifE's  sale:  Weston  1G5;  Budd  v.  Monroe,  18  Hun  (N.  Y.), 
V.  Bear  River  &c.  Co.,  6  Cal.  425.  316;  Gaston  v.  American  Exch.   Nat. 

3  Ibid.  Bank,  29  N.  J.   Eq.   98;    Duggan    v. 
*  Cheever  v.  Meyer,  52  Vt.  66.  London  &c.  Co.,  19  Ont.  272,  278. 
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pressed  after  the  name  of  the  holder  in  the  share  certificate,  put 
them  upon  inquiry  as  to  the  title  of  their  transferor.^ 

§  2639.  JLis  Pendens.  —  Stocks  are  articles  of  commerce, 
passiiug  from  hand  to  hand,  like  commercial  paper  ;  and  it  has 
been  said  that  the  doctrine  of  a  constructive  notice  by  Us  pendens 
is  not  applicable  to  them.^ 

Aeticle   in.  Returnixg  the  Identical  Certificate. 


Section 

2642.  A  right  to  shares  is  not  a  right 

to  certificates  of  a  particular 
number. 

2643.  Pledgee  or  trustee  not  bound  to 

hold  the  identical  certificates. 

2644.  Further  of  this  subject. 

2645.  Illustration:    pledgee  returning 

similar  shares  though  not  the 
identical  certificate. 

2646.  Analogous  holdings  as    to  the 

identity  of  shares. 

2647.  Distinction  between   shares  of 

stock  pledged  to  secure  a  debt 
and  fungibles  in  the  Scotch 
law. 


Section 

2648.  Rule  not  applicable  to  the  case 

of  shares  of  different  values 
or  kinds. 

2649.  Pledgee  liable  if  he   does  not 

keep  in   hand  the  same  kind 
and  number  of  shares. 

2650.  Custom    to    re-hypothecate    or 

otherwise  use  the  pledge. 

2651.  Doctrine  that  pledgee  bound  to 

return  identical  certificate. 

2652.  Grounds    of    these    conflicting 

theories. 

2663.  Pledgee  no  right  to  sell  before 
maturity. 


§  2642.  A  Right  to  Shares  is  not  a  Right  to  Certificates 
of  a  Particular  Number.  —  It  is  well  said  that  "  certificates  of 
stock  are  not  secu7'ities  for  money  in  any  sense  ;  much  less  are 
they  negotiable  securities.  They  are  simply  the  muniments  and 
evidence  of  the  holder's  title  to  a  given  share  in  the  property  and 
franchises  of  a  corporation  in  which  he  is  a  member.^  This 
being  so,  where  the  shares  in  a  corporation  are  equal  in  denom- 
ination and  none  of  them  in  any  respect  preferred  before  the 
^others,  the  right  of   a  subscriber  to  have  a  given  number   of 


1  Duggan  V.  London  &c.  Co.,  19 
Ont.  272. 

2  Leitch  V.  Wells,  48  N.  Y.  586,  609, 
per  Earl,  C. 

3  Accordingly,  it  has  been  held  that 
subsequent  cancellations  and  issues  of 
new  certificates  of  stock  do  not  work 
any  change  in  the  stock  itself.     "  The 
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stock  remained  the  same  from  first  to 
last.  Stock  is  one  thing  and  certifi- 
cates another.  The  former  is  the 
substance  and  the  latter  Is  the  evi- 
dence of  it."  Hawley  v.  Brumagim, 
33  Cal.  394,  399,  opinion  by  Sander- 
son, J. 
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shares  may  broadlj'  be  said  to  be,  not  a  right  to  have  certificates 
of  any  particular  numbers  in  the  series.  His  rights  are  satisfied 
if  there  be  allotted  to  him  the  number  of  shares  of  stock  for 
which  he  has  subscribed  ;  for  when  he  is  the  holder  of  certifi- 
cates numbered  from  1  to  10  he  holds  precisely  the  same 
proprietary  interest  in  the  company  as  when  he  holds  cer- 
tificates numbered  from  91  to  100.  It  has  been  held  in 
several  cases,  that  where  a  bailee  holds  corporate  stock  ia  his 
own  name,  or  in  the  name  of  a  third  person  in  trust  for  his 
bailor,  he  is  not  bound  to  ear-mark  or  identify  the  particular 
certificates  and  have  them  forthcoming  under  the  terms  of  the 
trust  agreement,  but  it  is  sufiicient  if  he  keep  at  all  times  on 
hand  a  sufficient  number  of  shares  of  the  company  of  the  same 
series  and  kind  to  return  to  his  bailor  when  lawfully  called  upon 
so  to  do.^ 

§  2643.  Pledgee  or  Trustee  not  Bound  to  Hold  the  Identi- 
cal Certificates. —  And  if  shares  of  stock  have  been  pledo-ed  as 
collateral  to  secure  the  payment  of  a  promissory  note,  it  will  be 
sufficient  if  the  pledgee  have  on  hand  the  same  number  of  the 
same  series  of  the  shares  of  the  same  company,  at  the  time  the  note 
falls  due;  and  if  he  sell  these  in  pursuance  of  the  contract  of 
pledge,  he  will  discharge  the  contract  on  his  part,  and  will  not 
be  liable  to  account  to  his  bailor  for  the  highest  price  at  which 
similar  shares  were  sold  by  him,  the  bailee,  at  any  time  during 
the  period.2     Under  this  theory  the  pledgee  may,  by  deliverino- 

1  Nourse  v.  Prime,    4    Johns.  Ch.  his  bailor;    in  either  case  the   right 

(N.  Y.)  490;  s.  c.   8  Am.  Dec.  606;  7  of  the    bailor  is  not    to    certificates 

Johns.  Ch.  (N.  Y.)  69,87;  s.  c.  11  Am.  having    particular    numbers    in     the 

Dec.  403 ;  LeCroy  v.  Eastman,  10  Mod.  series,  but  to  a  given  number  of  shares, 

499;     Horton    v.    Morgan,     6     Duer  and  if  he  gets  this  he  sustains   no  in- 

(N.  Y.),  56;  s.  c.   affirmed,    19  N.  Y.  jury  and  has  no  right  of  action  against 

170;  75  Am. Dec.  311;  Gilpinr.  Howell,  his  bailee.     Hawley  «;.  Brumagim,  33 

5  Pa.   St.  41;  s.  c.   45  Am.    Dec.   720;  Cal.  394. 

Allen  V.  Dykers,  3  Hill   (N.  Y.),  593.  2  Nourse  v.  Prime,  4  Johns.  Ch.  (N. 

And  on  the  reasoning  already  stated,  Y.)  490;  s.  c.  8  Am.  Dec.  606;  7  Johns, 

it    was    adjudged    by    the    Supreme  Ch.69;ll   Am.   Dec.   403;   Atkins  v. 

Court  of  California  that  there  is  in  Gamble,  42  Cal.  86,  106;  s.  c.  10   Am. 

this  respect  no  difEerence  in  principle  Rep.    282;  Berlin    v.    Eddy,   33   Mo. 

between  the    case   where    the    bailee  426,430.     In  this  last  case  Bates,  J., 

holds  the  stock  in  his  own  name,  and  answered     the    objection    that     the 

where   he   holds  it    in  the    name    of  bailee   had   committed  a  wrong  upon 

121  1021 


S  Thomp.  Corp.  §  2643.]    shares  considered  as  property. 

to  the  pledgor  other  certificates  of  shares  in  the  same  company, 
beino-  in  all  respects  of  the  same  series  and  equal  in  value  to  those 
which  were  the  subject  of  the  pledge, —  exonerate  himself  from 
more  than  nominal  damages  for  the  conversion  of  the  certificates 
actually  received  in  pledge.  The  reason  of  the  rule  was  aptly 
stated  by  Mr.  Justice  Crockett:  "The  general  rule  is,  as  we 
have  stated,  that  the  owner  of  personal  property  which  has  been 
wrongfully  converted  is  entitled  to  recover  his  specific  property 
or  its  value,  and  cannot  be  compelled  to  accept  other  property 
of  the  same  kind  and  of  equal  value,  in  lieu  of  that  which  was 
converted.  The  reason  of  the  rule  is  obvious.  The  owner  may 
have  special  reasons  for  desiring  to  retain  that  specific  chattel ; 
and  there  may  be  reasons  why  he  attached  a  peculiar  value  to  it 
beyond  the  value  of  other  chattels  of  a  precisely  similar  kind. 
If  his  desire  in  this  respect  be  the  result  of  mere  caprice,  he  is 
entitled  to  be  gratified  in  the  exercise  of  it.  Visible,  tangible 
chattels  may  have  secret  defects  which  no  vigilance  could  detect. 
If  two  visible  objects  be  precisely  similar,  one  may  have  infirm- 
ities not  discoverable  on  inspection,  which  would  impair  or 
destroy  its  value.  Hence,  the  owner  of  such  chattel  cannot  be 
compelled  to  accept  in  lieu  of  it  another  which  appears  to  be 
precisely  similar  and  of  equal  value.  He  cannot  be  required  to 
take  the  risk  of  secret  defects  in  the  substituted  article.  Other 
c@nsiderations  also  affect  the  general  rule.  If  a  favorite  horse,  a 
pet  dog,  or  a  family  picture  be  converted  by  a  wrong-doer,  he 
could  not  escape  responsibility  by  offering  another  horse,  dog 
or  picture,  even  of  greater  value.  But  we  think  the  reason  of 
the  rule  ceases  when  applied  to  stocks.  It  is  impossible  that  any 
sane  person  should  have  centered  his  affections  upon  a  particular 
stock  certificate,  or  that  any  violence  could  be  done  to  his  feel- 
ings by  requiring  him  to  accept  another  certificate  of  precisely 
similar  character,  in  lieu  of  it.     His  own  certificate  was  only  the 

the  bailor  by  mingling  the  certificates  stock;  all  were   of    equal  worth  and 

of  stock  with  other  certificates  of  the  worthlessness,    and    the  sale    of  one 

same  stock  belonging  to  himself  or  to  batch  answered  the  purpose  as  well  as 

otherpersons,  by  saying:  "The  shares  another."      As  to  the  extent  to  which 

of  the  stock  in  question  do  not  appear  this  rule  is  applicable   where    shares 

to  have  been  in  any  way  distinguished  are  held  by   a   trustee,  see  Pinkett  v. 

or  distinguishable  from  any  other  sim-  Wright,  2  Hare,  120. 
ilar  number   of    shares  of    the  same 
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evidence  that  he  owned  an  undivided  interest  in  the  capital  and 
business  of  the  corporation.  Another  certificate  of  the  same 
kind,  for  the  same  amount  of  stock,  woidd  entitle  him  to  pre- 
cisely the  same  rights  as  the  former  certificate.  Each  would  be 
a  precise  equivalent  of  the  other,  and  it  is  certain  he  could  suffer 
no  pecuniary  loss  by  the  transaction  ;  whilst  the  nature  of  the 
property,  or  rather  of  his  interest  in  it,  forbids  the  idea  that  it 
could  be  the  object  of  personal  attachment,  or  have  a  peculiar 
value  in  his  estimation,  as  contradistinguished  from  any  other 
equal  number  of  shares  in  the  same  company.  For  these  rea- 
sons, we  think  a  difierent  rule  should  govern  the  conversion  of  a 
certificate  of  stock  ;  and  if  the  wrong-doer  was  at  all  times 
ready  and  willing  to  transfer  to  the  owner  an  equivalent  num- 
ber of  similar  shares  in  the  same  company,  by  a  proper  and 
valid  certificate,  it  would  present  a  case  for  nominal  damages 
only."i 

§  2644.  Further  of  this  Subjects — It  is  true,  as  a  general 
rule,  that  where  the  pledge  is  distinctive  in  its  character,  and 
therefore  capable  of  being  recognized  among  other  things  of  like 
nature,  or  where  a  mark  is  set  upon  it  with  a  view  to  its  dis- 
crimination, the  pledgee  is  bound  to  re-deliver  the  identical 
article  pledged,  and  can  not  substitute  something  of  like  kind 
and  value,  unless  so  authorized  by  the  contract  of  pledge. ^  But 
this  rule  is  said  to  have  no  a[)plication  where  the  thing  pledged, 
from  its  very  nature,  is  incapable,  in  itself,  of  identification,  if 
once  mingled  with  other  things  of  the  same  kind.  In  such 
a  case  it  is  reasoned  that  "it  is  not  the  duty  of  the  pledgee  to 
put  a  mark  upon  it  by  which  he  may  distinguish  it.^  For  if  a 
person-will  suffer  his  property  to  get  into  a  common  mass  with- 
out making  some  provision  for  its  identification,  he  has  no  right 
to  ask  more  than  that  the  quantity  he  put  in  should  alwavs  be 
there  and  read\^  for  him.     By  a  just  fiction  of  law,  that  residuum 

1  Atkins  V.  Gamble,  42  Cal.  86,  100;  repeated  by  Chancellor  Kent  in  Nourse 
s.  c.  10  Am.  Rep.  282,  291.  v.  Prime,   as  reported  in  7  Johns.  Ch. 

2  Gilpiu  V.  Howell,  5  Pa.  St.  41,  57;  (N.  Y  )  G9;  s.  c.  11  Am.  Dec.  403,  and 
s.  c.  45  Am.  Dec.  720,  727.  were  noticed  with  approbation  by  Nel- 

3  As  is  said  in  Nourse  v.  Prime,  4  son,  C.  J,,  in  Allen  v.  Dykers,  3  Hill 
Johns.   Ch.  (N.   Y.)  490;  s,  c.  8   Am.  (N.  Y.)  593. 

Dec.   606.      These  observations   were 
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shall  be  presumed  to  be  the  portion  he  put  in."  ^  These  observr- 
ations  were  made  with  reference  to  pledges  of  shares  of  capital 
stock,  which  were  not  specially  marked  so  as  to  identify  them 
from  other  shares  of  the  like  denominations  of  the  same  corpor- 
ation ;  and  in  such  a  case  the  just  conclusion  has  been  reached 
that  the  broker  is  not  bound  to  keep  on  hand  the  identical  cer- 
tificates and  re-deliver  them,  but  that  it  will  be  sufficient  if,  at 
the  expiration  of  the  term  of  pledge,  he  re-delivers  an  equivalent 
number  of  the  like  shares. ^  Nor  is  the  identity  of  the  pledge 
changed  by  the  act  of  the  pledgee  in  surrendering  the  certificates 
which  have  been  delivered  and  taking  out  new  ones  in  his  own 
name.^ 

§  2645.  Illustration  :  Pledgee  Returning  Similar  Shares, 
though  not  the  Identical  Certificate. —  In  a  leading  case  iu  New 
York,  it  appeared  that  the  defendants,  being  brokers,  received  in  the 
course  of  their  business,  a  certain  number  of  shares  of  stock  to  hold 
as  collateral  for  the  paj^ment  of  a  note  given  them  by  the  plaintiff,  with 
the  agreement  that  they  should  be  at  liberty,  in  case  the  note  was  not 
paid  when  due,  to  sell  the  stock  at  once,  crediting  the  plaintiff  with 
any  surplus,  and  holding  him  liable  for  any  deficiencies.  The  shares  of 
the  plaintiff  were  not  marked  or  identified  as  his  special  property,  bat 
were  blended  with  other  shares  of  the  same  stock  belonging  to  the 
defendants.  It  was  held  that,  as  the  defendants  at  all  times  since 
securing  the  note  were  possessed  of  shares  standing  in  their  names, 
and  under  their  absolute  and  rightful  control,  and  subject  to  no  con- 
tract, to  an  amount  far  exceeding  the  number  of  shares  deposited  by 
the  plaintiff,  and  were  ready  and  able  at  any  time,  to  transfer  the 
shares  of  the  plaintiff  on  payment  of  the  note, —  they  were  not  bound 
to  account  to  the  plaintiff  for  his  stock  at  the  h  ighest  price  at  which  the 
shares  were  sold  by  them  at  any  time  during  that  period ;  but  that  the 
like  number  of  shares  held  by  the  defendants  when  the  note  became 
due,  were  to  be  considered  the  shares  of  the  plaintiff,  which  the  defend- 
ants could  sell.^  _  _  _  _  The  principle  is  also  well  illustrated  by  a 
case  in  California,  where  a  bailee  of  shares  of  stock,  the  certificates  of 

1  Nourse  v.  Prime,  4  Johns.  Ch.  490,  '  Ketchum  v.  Bank  of  Commerce,  19 
per  Kent,  Chancellor.  N.  Y.  511. 

2  Nourse  V.  Prime,  4  Johns.  Ch.  (N.  *  Nourse    v.    Prime,  4  Johns.   Ch. 
Y.)  490;  s.  c.  8  Am.  Dec.  606;  Gilpin  v.  (N.  Y.)  490;  s.  c.  8  Am.  Dec.  606. 
Howell,  5  Pa.  St.  41,  57;  s.  c.  45  Am. 

Dec.  720,  727. 
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Tvhich  bore  particular  numbers,  converted  them  to  Lis  0"wn  use,  but  deliv- 
ered to  the  bailor  other  shares  in  tJhe  same  company  of  the  same  series  and 
denomination,  the  certificates  of  which  bore  different  numbers.  It  was 
held  that  this  was  not  such  a  conversion  as  would  give  the  bailor  a  right 
of  action  for  damages  against  the  bailee.^ 

§  2646.  Analogous  Holdings  as  to  the  Identity  of  Shares.  — 

So,  a  contract  by  which  A.  sells  to  B.  100  shares  of  the  capital  stock  of 
a  particular  corporation,  is  not  a  contract  to  sell  100  shares  as  evi- 
denced by  a  certificate  of  a  particular  number,  but  100  shares  generally. 
If  in  such  a  case  the  contract  provides  for  the  delivery  of  the  shares  at 
a  future  date,  it  will  give  the  vendee  no  right  of  action  that  the  vendor, 
on  the  arrival  of  that  date,  had  not  in  point  of  fact  the  particular  shares 
in  his  possession,  since  iion  constat  but  he  could  easilj'  procure  the  same 
in  the  market.^  Nor  will  it  be  an}'  defense,  where  the  vendee  brings  an 
action  for  a  breach  of  a  contract  to  deliver  shares  of  stock  on  a  future 
date,  that  on  the  day  previous  to  the  last  day  on  which  the  shares  were 
deliverable,  the  plaintiff  had  none  of  the  shares  in  his  possession. ^ 
Cases  of  this  kind  do  not  fall  within  the  rule  that  where  a  person  enters 
into  an  obligation  to  do  a  thing  which  from  its  nature  is  incapable  of 
performance,  or  where,  subsequently  to  entering  into  an  obligation  to 
do  a  thing,  he,  by  his  own  act,  disables  himself  from  performance,  an 
action  at  once  lie^  by  the  other  party  to  recover  the  money  advanced  in 
consideration  of  the  agreement.*  In  like  manner,  it  has  been  held  that 
a  contract  for  the  sale  of  a  certain  number  of  shares  of  railway  stock, 
by  which  the  vendee  obligates  himself  to  transfer  to  the  vendor  the  same 
number  of  shares  at  a  future  da^^for  a  specified  price,  does  not,  without 
a  stipulation  to  that  effect,  require  the  vendee  to  keep  and  re-transfer 
the  same  identical  certificates  of  stock  which  were  transferred  to  him.^ 

§  2647.  Distinction  between  Shares  of  Stock  Pledged  to 
Secure  a  Debt  and  Fungibles  in  the  Scotch  Law.  —  The  doctrine 
of  fungibles  in  the  Scotch  law,  as  stated  b}'  Senator  Wright  as  referring 

1  Atkins  V.  Gamble,  42  Cal.  86.  100,  Dykers,  3  Hill  (N.  Y.),  593,  597,  per 
101;  s.c.  10  Am.  Rep.  282.     The  court      Nelsou,  J. 

examine  and  distiuguish  the  following  2  prost  v.  Clarkson,  7  Cow.  (N.  Y.) 

cases:   Wilson  d.  Little,  2  N.    Y.    443;       24. 

Dykers  v.  Allen,  7  Hill  (N.  Y.),  497;  ^  shales  v.  Seignoret,   I  Ld.  Raym. 

8.  c.  42  Am.  Dec.  87,  per  Walworth,  C. ;      440. 

Brookman  v.   Rothschild,  3  Sim.  153;  *  Hogan  v.  Shee,  2  Esp.  522;  Ray- 

Seymourv.  Wickoff,  ION.  Y.  213;  Ford  mond  v.  Bearnard,  12  Johns.  (N.  Y.) 
?;.  Hopkins,  1  Salk.  283;  Thompsons.  274;  s.  c.  7  Am.  Dec.  317.  See  also 
Tolland,   48     Cal.  99,    116;    Allen    v.      Giles  r.  Edwards,  7  T.  R.  181. 

«  Noyes  r.  Spaulding,  27  Vt.  421. 
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to  the  loan  of  things  which  are  to  be  ^lsed,  such  as  money,  corn,  wine, 
etc.,  and  hence  a  disposition  of  them  by  the  pledgee  is  not  inconsistent 
with  the  contract  of  loan.  A  loan  of  money,  corn  or  wine,  presupposes 
that  the  article  loaned  will  be  used  and  return  made,  not  of  the  article 
itself,  but  in  kind.  But,  as  he  reasoned,  in  the  case  of  stock  parted 
with  by  its  owner  to  secure  an  advance  of  money,  there  is  nothing 
resembling  a  loan.  It  is  simply  ix.  i^ledge  of  the  stock  and  hence  all  the 
learning  in  relation  to  the  doctrine  of  fungibles  is  inapplicable. ^  In  the 
same  case  Chancellor  Walworth,  referring  to  the  doctrine  of  fungibles 
in  its  application  to  a  loan  of  stock,  said:  "There  is  no  doubt  that, 
upon  an  ordinary  loan  of  l-OO  shares  of  the  stock  of  a  particular  corpo- 
ration, or  of  other  stock  of  the  like  nature,  where  one  share  of  the 
stock  is  just  as  good  as  another,  it  would  only  be  necessary  to  return 
the  same  amount  of  stock  in  kind.  The  loan  in  such  a  case  is  in  sub- 
stance a  sale,  to  be  repaid  in  kind  and  quantity,  and  the  title  to  the 
fungibles  loaned  is  immediately  transferred  to  the  bearer ;  whereas 
upon  the  loan  of  specific  articles  to  be  returned  in  specie,  the  title  re- 
mains in  the  lender,  and  the  bearer  is  only  entitled  to  the  temporary 
use  thereof.^  But  fungibles,  or  such  articles  as  are  capable  of  being 
estimated  generally  by  weight,  number,  measure,  do  not,  when  depos- 
ited as  a  pledge,  become  the  property  of  the  pledgee,  as  they  do  upon 
a  loan  of  them ;  for  the  pledge  is  not  for  use,  but  merely  as  a  secui-ity. 
If  the  pledgee  therefore  sells  the  pledge  without  authority,  it  is  a  vio- 
lation of  his  trust,  although  he  afterwards  purchases  other  articles  of 
the  same  kind  and  value,  to  be  returned  to  the  pledgor ;  unless  there 
is  some  agreement,  either  express  or  implied,  between  the  parties  that 
he  shall  be  permitted  to  do  so."  ^ 

§  2648.  Rule  not  Applicable  to  the  Case  of  Shares  of  Dif- 
ferent Values  or  Kinds.  —  This  rule  has,  of  course,  no  applica- 
tion where  the  corporation  has  two  kinds  of  stock  of  different 
values  in  the  market,  and  where  the  bailee  converts  the  more 
valuable  stock,  and  offers  to  return  an  equal  number  of  shares  of 
the  less  valuable  kind.  In  such  a  case  it  has  heen  Avell  said  that 
the  bailee  is  bound  to  restore  the  identical  stock  pledged.* 

§  2G4r9.  Pledgee  Liable  if  he  does  not  Keep  in  Hand  the 
Same  Kind  and  Number  of  Shares.  —  On  the  other  hand,  where 

1  Dykers  v.  Allen,  7  Hill  (N.   Y.),  3  Dykers  v.  Allen,  7  Hill  (N.  Y.), 

497,  502;  s.  c.  42  Am.  Dec.  87;  affirm-  498;  s.  c.  42  Am.  Dec.  87. 
ing  s.  c.  3  Hill  (N.  Y."),  593.  *  Wilson  v.  Little,  2  N.  Y.  443;  s.  c. 

»  Citings  Erak.  Inst.  tit.  1,  §  18.  51  Am.  Dec.  307. 
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a  broker  to  whom  shares  are  pledged  by  his  customer  sells  the 
shares  contrary  to  the  terms  of  the  pledge,  and  does  not  keep  on 
hand  the  same  number  of  the  same  kind  of  shares,  it  will  be  a 
breach  of  trust  and  a  conversion,  and  in  an  action  for  damages 
therefor  it  will  be  no  defense  that  he  afterwards  tendered  to 
the  plaintiff  the  proper  amount  of  the  same  kind  of  shares.^ 
Nor  will  it  be  any  defense  to  a  claim  arising  from  such  an  un- 
lawful conversion  that  the  defendant  was  at  all  times  after- 
wards either  actually  poss^essed  of,  or  had  the  means  of  immed- 
iately obtaining,  other  shares  of  stock  in  the  same  company,  of 
equal  value  with  those  disposed  of,  which  he  was  ready  and 
intended,  whenever  called  upon,  to  substitute  for  those  belonging 
to  the  plaintiff  which  he  had  disposed  of.^ 

§  2650.  Custom  to  Re-hypothecate  or  Otherwise  Use  the 
Pledge. — In  an  action  by  a  pledgor  against  his  pledgee,  a 
broker,  for  the  conversion  of  certain  shares  delivered  to  the  latter 
in  pledge,  the  defendant  offered  to  prove  a  custom  and  usage  by 
which  a  broker  was  authorized  to  hypothecate  or  otherwise  use 
securities  received  by  him  as  margins  on  transactions  like  the 
one  in  question,  and  that  the  plaintiff  had  knowledge  of  this 
custom.  It  was  held  that  no  error  was  committed  in  rejecting 
this  offer  of  evidence.     Allen,  J.,  said:    "The  right  to  sell  the 

1  Allen  V.  Dykers,  3  Hill  (N.  Y.),  shares  which  the  plaintiff  had  owned 
593;  s.  c.  affirmed  sub  nom.  Dykers  u.  could  no  longer  be  identified;  and 
Allen,  7  Hill  (N.  Y.)  497;  42  Am.  Dec.  there  was  no  pretense  therefore  that 
87.  Compare  Dugs;an  v.  London  &c.  they  could  ever  be  restored  to  him. 
Co.,  19  Out.  272,  278.  He  was  not  bound  to  take  others  in 

2  Parsons  v.  Martin,  11  Gray  their  stead,  but  was  entitled  to  recom- 
(Mass.),  Ill,  117.  The  reasoning  of  pense  for  those  which  had  been  unlaw- 
thecourtin  this  case,  though  not  neces-  fully  taken  from  him."  Ibid.  117. 
sary  to  the  decision,  goes  against  the  But  it  should  be  observed  that  there 
doctrine  of  the  New  York  and  Califor-  was  no  such  element  in  the  defense 
nia  cases,  that  there  Is  a  conversion  set  up  as  that  the  defendant  actually 
where  the  broker  actually  keeps  on  retained  in  his  own  possession,  belong- 
hand  of  his  own  a  like  number  of  shares  ing  to  himself  and  subject  to  his  dis- 
of  stock  in  the  same  company,  though  posal,  the  like  number  of  shares  of  the 
not  the  same  certificates  which  he  same  kind  of  stock  in  the  same  corn- 
holds  of  the  plaintiff.  "  The  misappro-  pany  with  which  he  could  at  any  time 
priation,"  said  Merrick,  J.,  "  had  al-  have  responded  to  the  plaintiff's  de- 
ready  taken  place;  ttie  wrong  had  been  mand  and  discharge  his  contract  with 
done,  and   the  right  to  an  adequate  the  plaintiff. 

remedy    liad    already    accrued.      The 
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stocks,  and  to  change  the  title  absolutely  would  have  been  in- 
consistent with  the  contract  of  the  parties,  and  the  rights  and 
oblierations  resulting  from  the  transaction.  The  claim  is  that 
the  usage  and  custom  sought  to  be  proved  was  not  incompatible 
with  the  contract,  and  upon  the  ground  that  it  did  not  destroy 
the  essential  characteristics  of  a  pledge.  The  offer  was  to  prove 
a  custom  and  usage  known  to  the  plaintiff,  and  which,  therefore, 
entered  into  and  formed  a  part  of  the  contract,  by  which  brokers 
may  use,  by  hypothecation  or  otherwise,  securities  received  by 
them  as  a  margin  on  transactions  of  the  character  of  that  between 
the  plaintiff  and  defendant.  This  custom,  if  proved  as  offered, 
did  not  authorize  a  sale  of  the  stock,  or  an}'  use  or  disposition 
of  it  by  which  the  pledgor  would  be  deprived  of  his  property. 
The  use  of  the  pledge  contemplated  by  the  custom  embraced  in 
the  offer  was  only  such  as  consisted  with  the  rights  of  the 
pledgor  to  the  property,  upon  making  full  indemnity  to  the 
pledgee,  and  would  only  affect  the  rights  of  the  parties  to  the  ex- 
tent of  permitting  a  hypothecation,  or  such  other  use  of  the 
pledge  as  should  not  destroy  the  property  or  right  of  property  of 
the  pledgor,  or  deprive  him  of  the  right  to  reclaim  the  pledge  in 
specie."  ^ 

2651.  Doctrine  that  Pledgee  Boviiid  to  Return  Identical 
Certiiicates. —  Contrary  to  the  foregoing,  there  is  a  limited  view 
that  the  pledgee  is  bound,  at  the  election  of  the  pledgor,  to  re- 
turn the  identical  certificates  pledged.^  According  to  this  view, 
one  who  has  pledged  a  certificate  of  stock  as  collateral  security 
may  treat  a  transfer  thereof  by  the  pledgee  to  a  creditor  of  the 
pledgee  as  a  conversion,  although  the  pledgee  has  a  greater  num- 
ber of  shares  standing  to  his  credit  on  the  books  of  the  corpo- 
ration.^ 

§  2652.  Grounds  of  these  Conflicting  Theories.  —  Much  of 

the  confusion  under  this  head  has  arisen  from  the  failure  of  the 
courts  to  discriminate  between  the  share  certificate  and  the  shares 
themselves, —  the    shares    being,    as    already   pointed    out,*  the 

1  Lawrence  v.   Maxwell,  53   N.  Y.  ^  Langton   v.    Waite,  L.    R.  6  Eq. 

19,  21.    To  the  same  effect  see  Dykers  166. 

V.  Allen,  7   Hill  (N.  Y.),  497;  s.  c.  42  3  pay  v.  Gray,  124  Mass.  600. 

Am.  Dec.  87.  *  Ante,  ^  2i5l,  et  seq. 
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•property^  and  the  certificate  merely  the  paper  representative  or 
muniment  of  the  title  of  the  shareholder.  The  inquiry,  then,  is 
whether  the  subject  is  merely  a  pfledge  of  so  many  shares,  or 
whether  it  is  a  pledge  of  so  many  shares  and  a?so  of  the  partic- 
ular certificate  which  represents  them.  The  doctrine  that  the 
pledgee  is  guilty  of  the  conversionoi  the  shares  whenever,  during 
the  pendency  of  the  debt  secured  by  the  pledge,  he  exercises 
acts  of  dominion  over  the  share  certificate  which  has  been  deliv- 
ered to  him  in  pledge,  so  that  he  disables  himself  from  restoring 
that  particular  certificate,  must  be  either  a  very  technical  doc- 
trine, or  else  it  must  be  made  to  rest  on  a  principle  of  pul)lic 
policy  which  will  not  uphold  the  pledgee  in  dealing  with  the 
pledge  in  any  way  as  his  own  property,  but  which,  on  principles 
of  business  morality  and  honesty,  requires  him  to  put  it  in  his 
safe,  or  in  the  safe  of  his  banker  or  safe  deposit  company,  and 
there  keep  it  securely  until  the  debt  is  paid  or  his  right  to  sell  it 
accrues.  The  former  theory,  which  will  not  allow  the  pledgee 
to  restore  to  his  pledgor  otJier  certificates,  representing  the  same 
number  of  shares  of  the  same  series,  rests  on  grounds  which  seem 
on  the  one  hand  technical,  and  on  the  other,  productive  of  a 
better  business  morality  than  that  which  usually  characterizes 
the  stock  exchanges.  Kor  can  the  court  safely  assume,  as  they 
seem  to  have  done  in  some  of  the  preceding  eases,  that,  the 
pledgor  gets  back  the  pledge  when  the  pledgee  returns  to  him 
the  same  number  of  other  certificates  of  the  same  series  of  shares 
in  the  same  corporation  ;  for  the  certificate  which  was  the  sub- 
ject of  the  pledge  may  represent  genuine  shares  of  that  series, 
while  the  certificate  returned  may  represent  a  fraudulent  over- 
issue,—  a  circumstance  which  might  not  become  known  for 
years. ^  In  such  a  case  the  certificate  returned  would  be  no 
share  certificate  at  all,  but  would  be  merely  the  foundation  of  a 
right  of  action  against  the  corporation  for  indemnity. ^  The  act 
of  the  pledgee  might  thus  deprive  the  pledgor  of  his  membership 
in  the  corporation,  which  might  be  incidentally  far  more  valuable 
to  him  than  the  market  value  of  his  shares.     However  remote 

1  The  fraudulent  over-issues  kno-wn     detected.     New  York    &c.    R.    Co.   v. 
as  "the  Schuyler  Frauds"  had  been     Schuyler,  34  N.  Y.  36,  39. 
carried  on  by  Schuyler  for  six  years,  ^  Ante,  §  1493. 

from  1848  to  1854,  before  they  were 
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such  a  contini^ency  may  be,  it  can  not  be  justly  said  that  he  is 
not  entitled  to  a  choice  which  will  preclude  the  possibility  of 
such  a  risk.  If  a  man  who  pawns  a  brass  watch  is  not  bound  to 
take  a  gold  watch  in  return,  surely  the  man  who  pledges  a 
genuiue  share  certificate  is  not  bound  to  take  ia  return  one  which 
may  possibly  be  fraudulent  and  no  share  certificate  at  all. 

§  2653.  Pledgee  no  Right  to  Sell  before  Maturity.  —  Ac- 
cording to  this  last  view,  the  pledgee  has  no  right  to  sell  before 
maturity,  whether  he  keeps  on  hand  a  like  number  and  kind  or 
not ;  and  if  he  does  so  he  is  chargeable  with  the  price  produced 
by  the  sale,  whatever  may  be  the  subsequent  reduction  in  its 
value. 1  But,  according  to  the  former  view,  if  the  pledgee,  be- 
fore maturity  of  the  debt  and  without  authority  in  the  terms  of 
the  contract  of  pledge,  sells  the  shares,  and  does  not  keep  in  hand 
the  same  number  and  kind  of  shares^  this  will  render  him  liable 
to  the  pledgor  for  a  breach  of  trust,  and  he  can  not  discharge 
this  liability  by  afterwards  purchasing  other  shares  of  the  same 
denominations  and  value  with  which  to  replace  those  which  he 
has  sold. 2 


Article  IV.    Enforcing  the  Contract. 


Section 

2656.  Ordinary   remedies   of  pledgee. 

2657.  His  right  of  action. 

2658.  Effect  of  the  statute  of  limita- 

tions. 

2659.  Eight  of  pledgee  to  sell  stocks 

or  bonds. 

2660.  Whether  the  pledgee  bound  to  sell. 

2661.  Pledgee  bound  to  use  diligence 

in  realizing  upon  the  security. 

2662.  Must  rot  sell  more  than  neces- 

sary to  pay  debt. 

2663.  Whether  a  mortgagee  is  bound 

to   see  to  enforcing  contract 
of  sale. 


Section 

2664.  When  the  pledgee  must  collect 

and  not  sell. 

2665.  Interpretation  of  express  pow- 

ers of  sale. 

2666.  Express    authority    as    to    sale 

excludes    implied    authority. 

2667.  Effect    of    authority  to   sell   at 

board  of  brokers. 

2668.  Notice  and  mode  of  sale. 

2669.  Doctrine  that  where  the  pledgee 

purchases  the  pledge  at  his 
own  sale  there  can  be  no 
conversion. 


'  Ex  Parte   Dennison,  3  Ves.   Jr.  2  Dykers  v.   Allen,  7   IIill  (N.  Y.), 

552;  Langlon   v.    Waite,    L.  R.    6  Eq.      497;  s.  c.  42  Am.   Dec.  87;  affg.    s.  c, 
166.  3  Hill  (N.  Y.),  593. 
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2656. 


Section 

2670.  Power  to  sell  without  notice  not 

a    power     to     sell     without 
demai.d. 

2671.  Custom  of  selling  at  private  sale 

without  notice  void. 

2672.  This    right    to    notice    may   be 

waived  by  contract. 

2673.  Notice  to  redeem  not  necessary 

where  time  of  payment  fixed. 

2674.  Circuinstaaces  dispensing  with 

special  notice. 

2675.  Plediior  cannot  require  sale  to 

take  place  at  any  particular 
time. 


Section 

2676.  Rights  of  the  parties  in  case  cf 

a  sale  of  the  pledge  pend- 
ing an  appeal  and  before 
reversal. 

2677.  Pledgee  cannot  purchase  at  his 

own  sale. 

2678.  Equitable  relief  in  such  case  to 

pledgor. 

2679.  Pledgee  can  purchase  at  a  judi- 

cial sale. 

2680.  Sale  of  the   securities   under  a 

decree  of  court. 

2681.  Obligation     of     corporation    to 

transfer  to  purchaser. 


§  2656.  Ordinary  Remedies  of  Pledgee.  —  The  ordinary 
remedies  of  a  pledgee  are:  1.  To  proceed  personally  against  the 
pledgor  for  his  debt,  without  first  selling  the  collateral  security.' 


^  Sonoma  Valley  Bank  v.  Hill,  59 
Cal.  107;  Stover  v.  Flack,  41  Barb.  C^. 
Y.)  162;  Jones  v.  Scott,  10  Kan.  33; 
and  see  Hendrix  v.  Harman,  19  S.  C. 
483.  By  pursuing  this  course,  he  dues 
not  destroy  or  impair  his  lien  upon  the 
property  pledged.  Ehrlich  v.  Ewald, 
66  Cal.  97;  s.  c.  4  West.  Coast  Rep. 
380;  Butterworthu.  Kennedy,  5  Bosw. 
(N.  y.)  143;  Archibald  v.  Argall,  53111. 
307 ;  Darst  v.  Bates,  95  111.  493  and  509 ; 
Smith  V.  Strout,  63  Me.  205.  It  fol- 
lows from  this  that  he  is  not  required 
to  return  the  pledge  before  bringing 
such  an  action,  unless  there  is  a  stipu- 
lation in  the  contract  of  pledge  to  that 
effect.  Taylor  v.  Cheever,  6  Gray 
(Mass.),  146;  Dar.'it  v.  Bates,  supra; 
Lormer  v.  Bain,  14  Neb.  178;  Bank  of 
Rutland  v.  Woodruff,  34  Vt.  89;  Amer- 
ican  Nat.  Bank  v.  Harrison  Wire  Co., 
11  Mo.  App.  446;  Lewis  v.  United 
States,  92  U.  S.  618;  West  v.  Carolina 
Ins.  Co.,  31  Ark.  476.  Nor  can  the 
pledgee,  or  those  sued,  set  up  the 
value  of  the  pledge  by  way  of 
set-off  or  recoupment.  Winthrop  Sav. 
Bank  v.  Jackson,  67  Me.  570;  s.  c. 
24  Am.    Rep.    56.     Though    in   some 


jurisdictions  damages  for  the  con- 
version of  the  pledge  will  avaU  as 
a  defense  if  the  conversion  is  es- 
tablished. Cass  V.  Higenbotam,  100 
N.  Y.  248.  So,  loss  to  pledgor 
by  negligence  of  pledgee  may  be  set 
up  by  way  of  counter-claim.  Scott 
V.  Crews,  2  S.  C.  522.  See  also 
Stearns  v.  Marsh,  4  Denio  (X.  Y.) ,  227 ; 
s.  c.  47  Am.  Dec.  248;  Douglass  v. 
Mundine,  57  Tex.  344.  Where  this 
rule  prevails,  the  pledgee  must  in 
such  action  either  produce  the  collat- 
eral security  or  account  for  its  non- 
production.  Stuart  V.  Bialer,  98  Pa. 
St.  80;  Ocean  National  Bauk  V.  Fant, 
50  N.  Y.  474.  An  attachment  by  the 
pledgee  of  the  thing  pledged  is  in 
general  a  waiver  of  his  lien.  Buck 
V.  Ingersoll,  11  Mete.  (Ma-s.)  226; 
Evans  v.  Warren,  122  Mass.  303;  and 
see  Sickles  v.  Richardson,  21  Hun  (N. 
Y.),  110.  But  of  course  in  a  jurisdic- 
tion where  an  action  against  the 
pledgor  is  not  a  waiver  of  the 
pledgee's  lien,  he  will  not  waive  it  by 
attaching  other  property  of  the  pledgor 
in  such  an  action.  Taylor  v.  Cheever, 
6   Gray  (Mass.),  140,   148.     As  to  the 
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2.  To  file  a  bill  in  chancery,  and  have  a  judicial  sale  under  a 
reo'ular  decree  of  foreclosure. ^  3.  To  sell  without  judicial 
process,  upon  giving  reasonable  notice  to  the  debtor  to  re- 
deem.^ 

§  2657.  His  Right  of  Action.  —  A  pledgee  of  stock  may  sue 
in  his  own  name  to  protect  his  interest,  as  such,  in  the  property 


effect  of  an  attachment  where  corpo- 
rate shares  have  been  pledged,  see 
Norton  v.  Norton,  43  Oh.  St.  509. 
The  writer  is  in  debted  for  the  matter 
of  this  note  to  79  Am.  Dec.  500,  where 
the  reader  will  find  a  learned  note  on 
the  general  subject  of  pledge  . 

1  At  common  law  the  pledgee,  in  the 
absence  of  a  special  contract  to  the  con- 
trary, could  only  obtain  a  sale  of  the 
pledge  under  a  judicial  decree.  Cor- 
telyou  V.  Lansing,  2  Caines  Cas.  (N. 
Y.)  200;  Ogden  v.  Lathrop,  1  Sweeny 
(N.  Y.),  643,  647.  Such,  it  seems,  is 
the  rule  of  the  civil  law  (Hart  v.  Ten 
Eyck,  2  Johns.  Ch.  (N.  Y.)  62  and  99), 
and  under  the  civil  code  of  Louisiana, 
Brother  v.  Saul,  11  La.  An.  223. 
The  right  to  come  into  equity  to  obtain 
a  decree  of  sale  still  exists,  in  the  ab- 
sence of  a  special  provision  to  the  con- 
trary, in  the  contract  of  pledge.  Ogden 
V.  Lathrop,  supra;  Sitgreaves  v.  Far- 
mers &c.  Bank,  49  Pa.  St.  359;  Smith 
V.  Coale,  12  Phila.  (Pa.)  177;  B  riggs 
V.  Oliver,  68  N.  Y.  336;  Cal.  Civ. 
Code,  §  30L1.  Compare  Durant  v. 
Einstein,  35  How.  Pr.  (N.  Y.)  223; 
s.  c.  5  Rob.  (N.  Y.)  423,  where 
the  jurisdiction  of  equity  is  denied 
except  under  special  circumstances. 
This  course  may  be  safer  and 
more  advantageous  in  many  cases, 
for  obvious  reasons,  than  to  make 
a  non-judicial  sale  of  the  pledge. 
Boynton  v.  Payrow,  67  Me.  587; 
Conyngham's  Appeal,  67  Pa.  St.  474. 
It  may  be  even  necessary  in  some 
cases,  as  where  the  pledgor  has  not 
waived  his  right  to  notice  and  can  not 
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be  found,  to  be  personally  served  with 
notice  to  redeem.  Stearns  v.  Marsh,  4 
Denio  (N.  Y.),  227;  s.  c.  47  Am.  Dec. 
428;  Indiana  &c.  Co.  v.  McKeruan,  24 
lud.  62.  In  such  a  suit  the  pledgor  will 
not  be  allowed  to  set  up  as  a  defense 
that  he  gave  the  pledge  with  intent  to 
defraud  his  creditors,  for  a  conveyance 
void  as  to  creditors  is  nevertheless 
good  as  between  the  parties  to  it. 
Chafee  v.  Sprague  Man.  Co.,  14  R.  I^ 
168.  The  writer  acknowledges  his 
indebtedness  for  these  citations  to  79 
Am.  Dec.  503. 

2  2  Kent.  Com,  582;  Tucker  v.  Wil- 
son, 1  P.  Wms.  26C  ;  Robinson  v.  Hur- 
ley, 11  la.  410;  Brightman  v.  Reeves, 
21  Texas,  70;  King u.  Insurance  Co.,  58 
Texas,  669;  Wilson  v.  Brannan,  27  Cal. 
258;  Pigotu.  Cubley,  15  Cora.  B.  (n.  s.) 
701;  Stevens  v.  HurlbutBauk,  31  Conn. 
149;  Merchants  Bank  v.  Thompson, 
133  Mass.  482.  This  power  of  sale  is 
ordinarily  an  incident  of  the  pledge, 
in  such  a  sense  that  it  follows  the  debt 
into  the  hands  of  an  assignee,  the  same 
as  the  power  of  sale  ina  mortgage  deed 
of  trust  follows  an  assignment  of  the 
notes  secured  by  the  mortgage.  Alex- 
andria &c.  R.  Co.  V.  Burke,  22  Gratt. 
(Va.)  254.  But  the  pledgee  is  not  bound 
on  default  to  sell  the  thing  pledged, 
even  after  notice  from  the  pledgor  so 
to  do.  Field  v.  Leavitt,  5  Jones  &  S. 
(N.  Y.)  215;  Napier  u.  Central  &c.  Bank 
68  Ga.  637.  The  equitable  right  of 
redemption  does  not  exist  in  respect 
of  a  mortgage  of  stocks;  that  right 
extends  only  to  mortgages  of  land. 
Lockwood  V.  Ewer,  2  Atk.  303. 
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of  the  corporation,  and  is  not  required  to  act  through  the  cor- 
poration.^ 

§  2658.  Effect  of  Statute  of  Limitations.  —  The  pledgee  of 
corporate  stock  has  the  right  to  retain  it  until  the  debt  for 
which  it  was  pledged  is  fully  satisfied.  But  during  the  time 
that  he  so  holds  it,  he  can  not  assert  that  he  holds  it  adversely, 
and  thereby  acquire  it  under  the  statute  of  limitations. ^ 

§  2659.  Kiglit  of  Pledgee  to  Sell  Stocks  or  Bonds.  — As  the 

only  way  to  realize  on  such  securities  is  by  selling  them,  it  is 
a  fair  presumption  that  the  parties  to  a  contract  of  pledge  of 
corporate  stocks  or  bonds  contemplated  a  sale  of  them,  after 
demand  and  notice,  in  the  absence  of  an  express  contract,  in 
case  the  debt  for  which  they  were  pledged  should  not  be  punc- 
tually paid.^  The  rule  may,  therefore,  be  stated  to  be  that,  in 
the  absence  of  a  special  contract  providing  for  the  mode  in 
which  the  pledgee  shall  employ  the  pledged  securities,  he  may 
sell  them  upon  default  in  payment  of  the  debt,  as  the  readiest 
mode  of  realizing  their  value.* 

# 

§  2660.  Whether  the  Pledgee  Bound  to  Sell. —  While  the 
pledgee  is  at  liberty  to  sell  after  default,  he  is  not  bound  to  do 
so,  at  least  without  being  so  required  by  the  pledgor.^  He  may 
exercise  his  own  judgment  as  to  the  expediency  of  selling,  and 


1  Baldwin  v.  Canfleld,  26  Minn.  43.  In  Colket  v.  Ellis,  10  PMla.  (Pa.)  375, 

2  Cross  V.  Eureka  &c.  Canal  Co.,  73  it  was  held  that  a  custom  to  sell  col- 
Cal.  302;  •«.  c.  2  Am.  St.  Rep.  808.  lateral  deposited  to  secure  a  call  loan, 

3  Morris  Canal  &c.  Co.  c.  Lewis,  12  on  the  day  of  demand,  was  a  good 
N.  J.  Eq.  323;  Water  Power  Co.  v.  cu«tom,  although  the  sale  was  not  a 
Brown,  23  Kan.  676.  public  sale   or    after    notice    to    the 

•*  Brown  v.  Ward,  3  Duer  (N.  Y.),  pledgor.     The   case  proceeds   on  the 

660;  Alexandria  &c.  R.  Co.  v.  Burke,  ground  of  the  parties  being  familiar 

22  Gratt.  (Va.),  254;  Canfleld  u.  Min-  with  and  dealing  on  the  basis  of  the 

neapolis  &c.  Asso.,  14  Fed.  Rep.  801.  custom. 

In  action  by  the  pledgee  against  the  *  O'Neill   v.  Whigham,  87  Pa.    St. 

pledgor  for  a  balance  remaining  un-  394;  Richardson  v.  Ins.  Co.,  27  Gratt. 

satisfied    after    the    sale,    it    is    not  (Va.)  749;  Colquitt  v.  Stultz,  65  Ga. 

necessary  to  allege  notice  of  the  sale,  305;  Napier  v.  Central   &c.    Bank,    68 

this  being  matter  of  de^fense.     Duden  Ga.  637;  Newsome  v.  Davis,  133  Mass. 

V.  Waitzfelder,  23  Hun  (N.  Y.),  337.  343. 
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is  liable  to  the  pledgor  only  for  negligence, ^  or,  of  course,  bad 
faith. 

§  2661.  Pledgee  Bound  to  use  Diligence  in  Realizing  upon 
the  Security. —  The  pledgee,  being  in  part  a  trustee  for  the 
pledgor,  is  bound  to  use  good  business  diligence  in  making  his 
debt  out  of  the  security,  and  in  making  the  security  bring  the 
largest  practicable  price.  He  is  chargeable  in  favor  of  the 
pledgor,  not  only  with  what  he  actually  received  from  the  sale  of 
the  security,  but  with  what  he  might  have  received  but  for  his 
own  laches,  or  by  the  exercise  of  good  business  diligence. ^ 

§  2662.   Must  not  sell  More  than  Necessary  to  Pay  Debt. — 

Unless  the  contract  of  sale  otherwise  specifies,  the  pledgee  must 
not  sell  more  of  the  chattels  pledged  than  is  necessary  to  pay  the 
debt  thereby  secured.  But  if  he  does  sell  more  than  is  necessary, 
the  sale  is  not  void,  but  voidable  only  at  the  instance  of  the 
pledgor.^ 

2663.  Whether  a  Mortgagee  is  Bound  to  See  to  Enforcing 
Contract  of  Sale. — It  has  been  held  in  the  Ontario  Court  of 
Appeal,  after  very  thorough  consideration,  one  judge  dissenting, 
that  where  shares  are  mortgaged  to  a  lender  of  money  to  secure 
the  debt  with  a  power  in  him  to  sell  the  same,  and  he  executes 
the  power  and  sells  the  shares,  but  the  purchaser  refuses  to 
comply  with  the  contract  of  purchase  on  his  part, —  the  mort- 
gagee is  not  liable  to  the  mortgagor,  upon  the  footing  of  negli- 
gence or  breach  of  trust,  for  failing  to  bring  an  action  against 
such  purchaser  to  compel  him  to  perform  his  contract  of 
purchase.  A  majority  of  the  court  reasoned  that  the  mortgagor 
could  at  any  time  have  paid  the  mortgagee's  claim  and  could 
then  have  taken  proceedings  against  the  purchaser,  and,  not 
having  done  so,  was  not  entitled  to  complain.* 

^  Franklin   Savings    Institution    v.  row,  4  Ind.  425;  Franlilin  Savings  Ins. 

Preetorius,  6  Mo.  App.  470.  v.  Preetorius,    6    Mo.    App.  470,  473; 

2  Barrow  v.  Rhinelander,  3  Johns-  Williams  v.  Price,  1  Sim.  &  St.  581. 
Ch.  (N.  Y.)  614;  Lawrence  u.  McCal.  s  wiiitlocli  v.  Heard,  13  Ala.  776; 

mont,  2  How.   (U.  S.)  427;  Wakemaa  s.  c.  48  Am.  Dec.  73. 
V.    Gowdy,    10    Bosw.    (N.    Y.)    208;  ^  Daniels  v.    Noxon,   17   Ont.  App. 

Pickens  v.  Yarborongh,   26   Ala.  417;  206;  s.  c.  30  Am.    &   Eng.  Corp.    Cas. 

s.  c.  62  Am.  Dec.  728;  Slevin  v.  Mor-  98.     Upon    the  point  that  the  mort- 
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§  2664.  Wlien  the  Pledgee  must  Collect  and  not  Sell.  —  In 

the  case  of  a  pledge  of  ordinary  commercial  paper  the  pledgee  has  no 

implied  authority  to  sell  the  security  upon  default  of  payment,  either  at 
public  or  private  sale ;  but,  to  justify  such  a  sale,  there  must  be  a 
special  power  of  sale  conferred  upon  him  in  the  contract  of  pledge. 
On  the  contrar}-,  it  is  his  duty  to  collect  the  paper  -svhen  it  fails  due, 
apply  enough  of  the  proceeds  to  pay  his  debt,  and  return  the  balance 
to  the  pledgor. 1  On  principle,  this  rule  should  apply  in  the  case  of  a 
pledge  of  bonds  -which,  at  the  time  of  default  on  the  part  of  the  pledgor, 
have  attached  to  them  coupons  which  are  past  due.  Good  business 
diligence,  and  hence  the  rule  which  the  law  would  imply  in  the  absence 
of  an  express  contract,  would  require  the  pledgee  to  collect  the  coupons., 
although  he  might  be  justified  in  selling  the  bonds.  But  it  has  no  appli- 
cation to  pledges  of  corporate  stock.  In  Fletcher  v.  Dicldnson,^  it  is 
said  by  the  court,  speaking  through  Chapman,  J. :  "  The  holder  of 
stocks  and  bonds  of  a  corporation  as  collateral  may  sell  them,  because 
that  is  the  usual  method  of  turning  such  securities  into  mone}- ;  but  it  is 
held  that  the  sale  must  be  Sit  public  auction,  after  demand  for  pa\'ment 
and  due  notice  of  the  sale."  This  clearly  exhibits  the  distinction 
intended  to  be  conveyed  in  the  text.  Contrary  to  the  doctrine  of  the 
text,  it  has  been  held  by  the  Supreme  Court  of  Rhode  Island  that  the 
pledgee  of  a  negotiable  note  has  authority  to  sell  it  after  maturity,  as  he 
is  not  bound  to  take  upon  himself  the  expense  of  a  suit  in  equity  to 
foreclose  his  lien  upon  it.^     The  case  of  Zimpleman  v.  Veeder,*  recog- 

ga<?or  might  have  sued  the  purchaser  will  not  interfere."   This  doctrine  was 

the  C'jurt  cited  and  relied  on  Paddoti  re-affirmed  by  North,  J.,  ia  Martinson 

V.  Ricliardson,  7  De  Gex  M.  &  G.  563.  v.  Clowes,  21  Ch.  Div.    860.     See  also 

The  court  further  reasoned  that  if  the  Palmer  v.  Jones,  1  Vern.  144;  Pybus 

mortgagor  had  desired  the  mortgagee  tJ.  Smith,  1  Ves.  193;  Wilson  v.  Lord 

to  sue,  she  should  at  least  have  re-  Bury,    5  Q.  B.  Div.  518;    Speight   v. 

quested  him  to  do  so,  putting  funds  Gaunt,  22  Ch.  Div.  727;  s.  c.  9  App. 

in  his  hands  for  that  purpose;  citing  Cas.  1  and  15. 

Cochsr.  Gray,  1  Giff.  77;  Job.  v.  Job,  6  i  Cole  v.  Dalziel,  13   111.   App.  23; 

Ch.  Div.  562.  The  court  also  laid  stress  Union  Trust  Co.  v.  Rigdon,  93  111.  458 ; 

on  the  doctrine  of  Warner  ■?;.  Jacob,  Joliet  Iron  v.  Scioto  Fire  Bricli  Co., 

20  Ch.  Div.  220,  224,  where  it  was  said  82  111.  543 ;  s.  c.  25  Am.  Rep.  341  ("es- 

by  Kay,  J.,  after  reviewing  the  authori-  tending  the  rule  to  pledges  of  bonis, 

ties:  "The  result  seems  to  be  that  a  payable  upon  comlition);  Fletclier  v. 

mortgagee  is,  strictly  speaking,  not  a  Dickinson,  7  Allen  (Ma^^s.),  23;  Moody 

trustee  of  the  power  of  sale.     It  is  a  v.  Andrews,  7  Jones  &  S.  (N.  Y.)  302; 

power  given  to  him  for  his  own  bene-  "Wheeler  v.  Newbould,  16  N.  Y.  392. 
fit,  to  enable  him  the  better  to  realize  2  7  Allen  (Mass.),  25. 

his  debt.     If  he  exercises  it  bona  fide  ^  Potter  v.  Thompson.  10  R.  I.  1,  8. 

for  that  purpose,without  corruption  or  ^  98  111.  613. 

collusion  with  the  purchaser,  the  court 
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nizes  the  doctrine  of  the  text  but  holds  that  the  sale  by  the  pledgee  of  a 
promissoiy  note  which  was  the  subject  of  the  pledge  was  valid,  because 
authorized  by  a  special  power. 

§  2665.  Interpretation  of  Express  Powers  of  Sale. — Where 

an  express  power  of  sale  is  given  in  the  contract  of  pledge,  it 
will,  unless  it  is  otherwise  specified,  be  interpreted  as  giving  the 
power  to  sell  only  upon  a  reasonable  notice  to  the  pledgor  to 
redeem,  and  also  upon  a  reasonable  notice  of  the  time  and  place 
of  sale.^  Nor  does  the  superaddition  of  a  power  to  sell,  which^ 
without  an  express  agreement,  would  not  exist,  take  away  by 
implication  the  power  which  ordinarily  exists  on  the  part  of  the 
pledgee,  of  proceeding  by  any  other  mode, —  of  enforcing  the 
collection  of  the  debt  by  any  remedy  which  the  law  gives  him.^ 
A  power  to  sell  the  pledge  is  a  power  coupled  with  an  interest,  and 
passes  to  the  legal  representatives  of  the  pledgee,^  to  his  assig- 
nees, or  to  his  executor  or  administrator. 

§  2666.  Express  Authority  as  to  Sale  Excludes  Implied 
Authority. —  Express  authority  in  a  contract  of  pledge  to  sell 
the  pledge  for  non-payment  of  the  debt  at  maturity,  excludes 
any  implied  authority  to  sell  before  maturity.^ 

§   2667.  Effect  of  Authority  to  Sell  at  Board  of  Brokers. — 

Express  authority  to  sell  the  shares  pledged  at  the  board  of 
brokers,  in  case  of  forfeiture,  does  not  authorize  a  sale  made 
otherwise  than  openly  at  the  board  after  stating  the  facts.^ 

§  2668.  Notice  and  Mode  of  Sale. — As  shown  in  a  preceding 
section,^  in  the  absence  of  a  special  agreement  to  the  contrary, 
the  sale  cannot  take  place  without  notice  to  the  pledgor  to  redeem, 
and  without  notice  to  him  of  the  time  and  place  of  sale  (unless 
he  knows  it  already)  ;  and  unless  otherwise  agreed,  the  sale 
must  be  Sit  2'>ublic  auction  J     In  an  ordinary  case  of  pledge,  the 

1  Goldsmidt  v.  First  M.  E.  Church,  *  Dykers  v.  Allen,  7  Hill    (N.  Y.), 

25  Minn.  202.  497;  s.  c.  42  Am.  Dec.  87. 

-  Nelson  t;.  Wellington,  5  Bosw.  (N.  ^  Dykers  v.   Allen,   7  Hill  (N.  Y.), 

Y.)   178.  497;  s.  c,  42  Am.  Dec.  87. 

3  Chapman  v.  Gale,  32    N.  H.  141,  «  Ante,  §  2665. 

U3.  '  Genet  v.  Howland,  30  How.  Pr. 
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pledgee  has  no  right  to  sell  without  notice  to  the  pledgor, ^  unless 
such  notice  is  waived.  Where  the  pledge  is  for  an  indefinite 
period  of  time,  he  must  first  give  reasonable  notice  to  the  pledgor 
to  redeem,^  and  if  the  pledge  is  not  redeemed  and  he  proposes 
to  sell  it,  he  must  sell  it  at  public  sale,  but  only  after  notice  to 
the  pledgor  of  the  time  and  place  of  sale.^  If  this  be  not  done, 
the  pledgor's  rights  are  unaffected  by  the  sale.*  Some  of  the 
decisions  state  the  doctrine  of  the  text  in  a  different  form,  by 
sayino-  that  the  pledgee  can  not  dispose  of  the  securities  until 
payment  of  the  debt  has  been  demanded  and  refused  .^  The 
plediior  may,  of  course,  loaive  notice  of  sale,  and  thereby  estop 
himself  from  complaining  that  the  pledge  has  been  sold  without 
notice.^  But,  although  the  right  to  notice  oi  the  time  and  place 
of  sale  is  expressly  toaived  in  the  contract  of  pledge,  this,  it  has 
been  held,  does  not  amount  to  a  waiver  of  demand  of  payment.^ 

§  2669.  Doctrine   tliat  where   tlie  Pledgee  Purchases   the 
Pledge   at   his  Own  Sale,    there  can  he  no    Conversion.  —  A 


(N.  Y.)  360;  s.  c.  45  Barb.  (N,  Y.) 
560;  Conyngham's  Appeal,  57  Pa.  St. 
474;  DHler  v,  Brubaker,  52  Id.  498;  s. 
c.  91  Am.  Dec.  177.  But  knowledge 
and  participation  on  the  part  of  the 
pledgor  may  estop  him  from  com- 
plaining that  the  sale  was  private. 
Ex  parte  Fisher,  20  S.  C.  179.  In 
Alabama,  where  a  stockholder,  as  se- 
curity for  a  loan,  causes  his  shares  to 
be  transferred  to  the  lender  on  the 
books  of  the  corporation,  as  provided 
by  the  Ala.  Rev.  Code,  Sees.  1783-87, 
the  transaction  is  a  pledge,  and  not  a 
mortgage,  and  the  lender  has  no  right 
to  sell  or  transfer  the  shares  to 
another,  without  demanding  payment 
of  the  debtor,  or  giving  him  notice  of 
the  intention  to  sell;  nor  can  the 
lender  sell  at  private  sale  for  less  than 
the  market  value  of  the  shares.  Na- 
bring  v.  Bank  of  Mobile,  58  Ala.  204. 

1  Conyngham's  Appeal,  57  Pa.  St. 
474. 

2  Alexandria   &c.  R.  Co.   v.  Burke, 
22  Gratt.  (Va.)   254,  203;     Stearns    v. 


Marsh,  4  Denio  (N.  Y.),  227;  s.  c.  47 
Am.  Dec.  248;  Garlick  v.  James,  12 
Johns.  (N.  Y.)  146;  s.  c.  7  Am.  Dec. 
294;  Wilson  v.  Little,  2  N.  Y.  443;  s. 
c.  51  Am.  Dec.  307. 

3  Stearns  v.  Marsh,  4  Denio  (N.  Y.), 
227;  s.  c.  47  Am.  Dec.  248;  Bryan  v. 
Baldwin,  52  N.  Y.  232;  Ogden  v. 
Lathrop,  65  N.  Y.  158,  162;  Lewis  u. 
Graham,  4  Abb.  Pr.  (N.  Y.)  106,  110; 
Wilson  V.  Little,  2  N.  Y.  443,  448; 
s.  c.  51  Am.  Dec.  307;  Wheeler  v. 
Newbould,  16  N.  Y.  392,  400;  Strong 
V.  National  Mechanics  Banking  Assn., 
45  N.  Y.  718;  Porter  v.  Parks,  49  N. 
Y.  564,  569. 

4  Morgan  v.  Dod,  3  Colo.  551; 
Ogden  V.  Lathrop,  65  N.  Y.  158; 
Rosenweig  v.  Fraser,  82  Ind.  342. 

5  Wilson  V.  Little,  2  N.  Y.  443; 
Lewis  V.  Varnum,  12  Abb.  Pr.  308, 

6  Fitzgerald  1).  Blocher,  32  Ark.  742; 
s.  c.  29  Am.  Rep.   3. 

7  Wil.-onu.  Little,  2  N.  Y.  443;  s.  c. 
51  Am.  Dec.  307. 
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decision  of  the  Court  of  Appeals  of  New  York  seems  to  involve  the 
aberration  of  holding  that  if  the  pledgee  exposes  the  pledge  to  sale , 
though  without  giving  to  the  pledgor  the  notice  which  the  pledgor 
is  entitled  to  receive,  and  the  pledgee  bids  in  the  pledge  at  his  own  sale, 
this  does  not  entitle  the  pledgor  to  maintain  an  action  against  him  for 
the  converson  of  the  pledge.  The  court  reason  that  the  only  thing 
effected  by  such  a  sale  is  a  purchase  which  the  pledgor  can  ratify  and 
thus  make  vahd,  or  disaffirm  and  thus  make  it  a  nulUty.  If  he  ratifies 
it,  it  will  have  the  effect  of  making  it  lawful  in  all  respects  as  though 
the  notice  had  been  received  by  him.  If  he  disaffirms  it,  it  becomes  a 
nullity  and  therefore  no  conversion.!  xhis  seems  to  overlook  the 
elementary  principle  that  any  exercise  of  dominion  over  the  property  of 
another  to  the  exclusion  of  his  legal  rights,  whatever  form  it  takes,  is  a 
conversion.^ 

§  2670.  Power  to  Sell  without  Notice  not  a  Power  to  Sell 
without  Demand.  —  Although  the  contract  of  pledge  may  con- 
fer upon  the  pledgee  the  povper  to  sell  the  pledge  without  notice 
to  the  pledgor,  yet  this  does  not  necessarily  carry  with  it  the 
power  to  sell  it  without  demanding  payment  of  the  pledgor.  It 
is  said  to  be  well  settled  that  where  no  time  is  expressly  fixed  by 
contract  between  the  parties  for  the  payment  of  a  debt  secured 
by  a  pledge,  the  pledgee  can  not  sell  the  pledge  without  a  pre- 
vious demand  of  payment,  although  the  debt  is  technically  due 
immediately.^ 

§  2671.  Custom  of  Selling  at  Private  Sale  without  Notice 
Void.  —  A  custom  of  brokers  to  sell  stocks  and  bonds  pledged 
as  securities  for  a  loan,  at  private  sale,  without  notice  to  redeem 
and  without  notice  of  the  time  and  place  of  the  intended  sale,  is 
illegal  and  void.* 

1  Bryan  v.  Baldwin,  52  N.  Y.  232.  3  Wilson  v.  Little,  2  N.  Y.  443,  448; 

2  Cooley  Torts,  448;  V^^ebber  v.  s.  c.  51  Am.  Dec.  307.  See  also  Mc- 
Davis,  44  Me.  147,  152;  s.  c.  69  Am.  Neil  v.  Tenth  Nat.  Bank,  55  Barb.  CN. 
Dec.  87;  McPheeters  v.  Pasie,  83  Me.  Y.)  59. 

234 ;  s.  c.  23  Am .  St.  Rep.  772 ;  Keid  v.  ■^  Wheeler  v.  Newbould,  16  N.  Y.  392 ; 

Colcock,    1   Nott.   &McCord  (S.  C),  Case  where  the  notice  was  held  suffl- 

592;    s.  c.  9   Am.   Dec,    729;    Allen  v.  cient  although  it  did  not  specify  the 

Crary,  10  Weud.  (N.  Y.)  319;  s.  c.  25  place  of  sale:  Worthingion  v.  Tormej, 

Am.  Dec.  566;  Hale  v.  Ames,  2  T.  B.  34  Md.  182. 

Mon.  (Ky.)  143;  s.  c.  15  Am.  Dec.  150; 

note,  15  Am.  Dec.  151.  .■ 
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§  2672.  This  Right  to  Xotice  may  be  Waived  by  Con- 
tract.—  It  is  of  course  competent  for  the  parties  to  the  contract 
o-f  pledge  to  reguhite  therein  the  remedy  to  which  the  pledgee 
must  resort  in  case  of  default  in  payment  of  the  debt,^  provided 
the  agreement  be  not  in  contravention  of  the  statute  law,  aijainst 
public  policy,  or  fraudulent. ^  But  the  authorities  seem  to  be 
unanimous  that  this  right  to  notice  may  be  waived  by  the 
pledgor,  by  a  stipulation  to  that  effect  in  the  contract  of  pledge. 
Thus,  it  is  said  by  a  recent  writer  of  authorit}" :  "  A  waiver  of 
the  requirement  of  notice  of  the  pledgee's  intention  to  sell,  and 
of  the  time  and  place  of  sale,  may  be  made  by  agreement  of 
parties.  A  waiver  of  the  common  law  rule  of  notice  is  generally 
made  when  the  parties  agree  upon  a  special  power  of  sale;  for 
under  such  a  power,  it  is  usual  either  to  waive  notice  of  sale 
altogether,  or  else  to  provide  for  a  special  notice.  Such  notice 
is  waived  by  giving  the  pledgee  the  option  to  sell  at  private 
sale.  Under  authority  given  a  pledgee  to  sell  at  public  or  pri- 
vate sale  at  his  option,  he  may  sell  without  notice,  in  the  usual 
manner  of  selling  such  property  in  the  market."^  If  the 
pledgor  asserts  the  existence  of  an  agreement  providing  for  a 
special  remedy  to  be  pursued  by  him,  it  is  of  course  incumbent 
upon  him  to  show  it.* 

§  2673.  Xotice  to  Redeem  not  Necessary  where  Time  of 
Payment  Fixed. — Moreover,  it  has  been  ruled  that  where  the 
parties  by  contract  expressly  fix  the  time  for  the  payment  of  the 
debt  secured  by  the  pledge,  no  prior  demand  upon  the  pledgor  is 
necessary, — which  is  equivalent  to  saying  that  no  prior  notice  to 
him  to  redeem  is  necessary .° 

§  2674.   Circumstauces  Dispensing  with  Special  Notice. — 

It  is  obvious  that  special  notice  to  the  pledgor  of  the  time  and 
place  of  sale  will  not  be  necessary,  if  he  actually  knows  when  it 

1  Union  Trust  Co.  v.  Rigdon,  93  111.  Hamilton  v.  State  Bank,  22  la.  306; 

■458.  Chouteau  v.  Allen,  70  Mo.  291,  329. 

-  Baker  v.  Drake,  66  N.  Y.  518;  s.  c.  ■*  King  v.  Insurance  Co.,    58    Tex. 

23  Am.  Rep.  80.  669. 

"  Jones  on  Pledges,  §  611.     See  to  ^  Chouteau   v.  Allen,    70    Mo.  291, 

this    effect    Loorais   v.  Stave,  72   111.  331. 
623;  Milliken  v.  Dehon,  27  N.  Y.  364; 
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is  to  take  place. ^  So,  a  sale  without  special  notice  may  be 
ratified  by  the  pledgor  by  participating  in  it.^  So,  where  the 
o-ivino-  of  notice  has  been  rendered  impossible  by  the  action  of 
the  pledgor  himself,  the  power  may  be  executed  without  notice.^ 
This  is  a  rule  common  to  all  obligations,  that  they  be  taken  to 
be  accomplished  when  the  obligor  has  brought  about  such  a  con- 
dition as  prevented  the  accomplishment  of  them.* 

§  2675.  Pledgor  cannot  Require  Sale  to  Take  Place  at  any 
Particular  Time.  —  "  The  pledgee  has^ws  in  re  aliena,  a  special 
right  in  the  pledgor's  property  for  the  purpose  of  compelling 
the  pledgor  to  pay  the  debt.  *  *  *  The  pledgor  retains  a 
double  interest  in  his  having  his  debt  paid,  and  in  a  possible  sur- 
plus. But,  as  the  pledgee  has  taken  possession,  the  pledgor  can 
make  a  sale  only  through  the  pledgee.  But  if  the  pledgee  has  a 
rio-ht  to  make  his  claim  out  of  the  property,  and  it  has  been  put 
into  his  hands  for  this  purpose,  how  can  it  be  said  there  is  a 
rio-ht  in  the  pledgor  to  require  a  sale  at  a  given  time?  This  vir- 
tuallv  asserts  in  him  a  right  he  has  surrendered  with  the  pledge. 
To  say  that  the  debtor  has  an  absolute  right  to  require  a  sale  at 
a  given  time,  is  to  say  that  the  creditor  is  not  to  exercise  his 
judgment  and  skill  in  the  management  of  his  own  special  prop- 
erty. On  the  other  hand,  so  far  as  the  pledgor's  interest  is 
involved,  the  pledgee  ought  only  to  be  responsible  for  negligence, 
not  for  a  failure  which  may  be  consistent  with  diligence  and  even 
indicate  vigilance  and  skill  in  calculating  the  chances  of  the 
market.  The  refusal  to  sell  upon  request  of  the  debtor  may,  on 
the  other  hand,  tend  to  show  negligence  or  want  of  reasonable 
care,  it  beino-  merely  a  fact  to  be  considered  with  other  facts."  ^ 

1  Alexandria  &c.  R.  Co.  v.  Burke,  22  failed,  closed  its  place  of  business. 
Gratt.  (Va.)  254.  Compare  Earle  u.  and  thereafter  transacted  no  business,. 
Grant,  14  R.  I.  228;  Child  v.  Hugg,  41  aud  had  no  office  nor  acting  officers. 
Cal.  519;  Es  parte  Fisher,  20  S.  C.  179.  Ibid. 

2  Ex  parte  Eisher,  supra;  Earle  v.  ^  Hotliam  v.  East  India  Co.,  1  T. 
Grant,  supra;  Child  v.  Hugs,  supra.  R.  G38;  Williams  v.  Bank  of  United 
See  also  as  to   a  ratification  by  the  States,  2  Pet.  (U.  S.)  102. 

pledgee  of  a    voidable    sale,  Hill    v.  ^  Franklin  Savings  Inst.  v.  Preeto- 

Finigan,  62  Cal.  426.  rius,  6  Mo.  App.  470  and  472,  opinion 

3  City  Bank  v.  Babcock,  1  Holmes  by  Hayden,  J.  See  also  Richardson  v. 
(U.  S.),  180.  So  held  where  the  Insurance  Co.,  27  Gratt.  (Va.)  749; 
pledgor  Avas  a  bank  which  afterwards  Goodall  u.  Richardson,  14  N.  H.  572. 
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§  2676.  Rights  of  tlie  Parties  in  Case  of  a  Sale  of  the  Pledge 
Pending  an  Appeal  and  before  lieversal.  — In  a  recent  case  "W. 
pledged  certain  certificates  of  stock  to  a  bank,  but  no  transfer  was  made 
on  the  books  of  the  company.  The  stock  was  thereafter  attached  by 
other  creditors  of  "W. ,  but  the  court  held  that  the  bank  had  the  better 
right  to  it,  and  ordered  a  receiver  to  sell  it,  and  have  new  certificates 
issued  to  the  purchaser.  The  bank,  through  its  cashier,  became  the 
purchaser,  and  paid  the  amount  of  its  bid  to  the  receiver,  who  returned 
the  money  to  the  bank,  and  new  certificates  were  issued  to  it.  On 
appeal  it  was  held  that  the  attaching  creditors  were  entitled  to  priority 
over  the  bank,  and  the  decree  was  reversed,  and  the  case  remanded. 
By  this  time  the  stock  had  become  worthless,  owing  to  the  insolvency  of 
the  company.!  The  statute  provided  that  "if,  by  the  decision  of 
the  Supreme  Court  the  appellant  becomes  entitled  to  a  restoration  of  any 
part  of  the  money  or  property  that  was  taken  from  him  by  means  of 
such  judgment  or  order,"  he  shall  have  execution  or  writ  of  restitution, 
''for  the  purpose  of  restoring  to  such  appellant  his  property  or  the 
value  thereof."  It  was  held  that  the  bank  could  not  be  required  to  turn 
over  the  amount  it  had  bid  for  the  original  certificates,  but  could  in- 
sist that  the  substituted  stock  in  its  hands  be  sold  for  the  benefit  of  the 
attaching  creditors.  The  fact  that  in  the  decree  ordering  a  sale  of  the 
substituted  stock  the  certificates  were  designated  by  wrong  numbers 
affords  no  ground  for  reversal.  The  record  can  be  corrected  at  any 
time.- 

§  2677.  Pledgee  Purchasing  at  his  Own  Sale. —  It  is  obvious 
that  the  same  person  c;m  not  be  both  seller  and  buyer  ;  and  where 
a  person  acts  as  seller  in  a  representative  capacity  and  as  buyer  in 
his  private  capacity,  his  interest  as  seller  is  so  antagonistic  to 
his  interest  as  buyer  that  the  law  vv^ill  not  permit  such  sales  to 
stand.  His  interest  as  purchaser  would  allow  him  to  obtain  the 
property  at  a  small  price  compared  with  its  real  value. ^  This 
rule  applies  to  the  case  of  a  sale  of  corporate  stock  held  by 
a  pledgee.  He  can  not  become  the  purchaser  at  his  own  sale;  "* 
and  if  he  attempt  to  do  so  and  as  such  purchaser  continues 
to  hold  possession  of  the  certificates,  the  pledgor  may  maintain 
trover  therefor.^     If  the  pledgee  purchases  at  his  own  sale,  the 

1  Code  Iowa,  §  3198.  ing  this  rule  see  Pratt  v.  Thornton,  28 

2  Ft.  Madison   Lumber    Co.  v.  Ba-      Me.  355;  Parker  v.  Vose,  45  Me.  54. 
taviaa  Bank,  77  la.  393;  s.  c.  42  N.  W.  ^  Story  Bailm.,  §  319. 

Rep.  331.  5  Freeman  v.  Harwood,  49  Me.  195. 

?  For  cases  expounding  and  appl}-- 
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sale  will  be  voidable  at  the  option  of  the  pledgor.^  But  such  a 
sale  is  not  absolutely  void :  the  rule  may  be  waived  by  an  express 
ao-reement,  or  by  the  conduct  of  the  parties ;  ^  or  the  act  of  the 
pledgee  in  thus  purchasing  may  be  subsequently  ratified  by  the 
pledgor.^  And  the  assent  of  the  pledgor  to  the  purchase  by  the 
pledgee  may  he  p^-es timed,  where  the  facts  are  notorious  and  no 
dissent  is  shown.*  A  purchase  by  the  pledgee  at  his  own  sale  is 
not,  however,  a  conversion  of  the  pledge  ;  but,  if  the  pledgor 
disaffirms  the  act,  the  result  merely  is  to  leave  the  title  of  the 
pledgee  to  the  pledge  the  same  as  though  the  sale  had  not  taken 
place,  and  to  leave  his  relation  to  the  pledgor  unchanged.^  The 
reason  is  that  to  constitute  a  conversion,  there  must  be  a  tortious 
detention  of  the  property  from  the  owner,  or  its  destruction,  or 
an  exclusion  or  defiance  of  the  owner's  right,  or  a  withholding 
of  the  possession  under  a  claim  of  title  inconsistent  with  that  of 
the  owner.^  So,  where  there  was  no  contract  of  sale  of  the 
stock,  no  money  or  other  consideration  paid  or  agreed  to  be 
paid  therefor  by  the  transferee,  and  the  stock  was  taken  back 
by  indorsement  in  blank  from  the  transferee,  so  that  the  stock 
remained  under  the  control  of  the  pledgee  ready  for  delivery  to 
pledgor  on  payment  of  the  debt,  it  was  held  that  there  was  no 
conversion.^ 

§  2678.   Equitable     Relief    in    Sucli     Case     to    Pledgor. — 

Where  a  pledgee  of  shares  in  a  corporation  has  illegally  sold 
them  to  himself  and  has  had  them  transferred  on  the  corpora- 
tion books,  so  that  they  stand  in  his  name  as  legal  owner,  equity 

1  Fire  Ins.  Co.  u.  Dalrymple,  25  Md.  Bank,  8  Mo.  App.  249;  Hamilton  v. 
242;  Bank  v.  Minot,  i  Mete.    CMass.)      State  Bank,  22  Iowa,  306. 

825;  Thornton  v.   Irwin,  43  Mo.  153;  ^  Bryan  v.  Baldwin,  7  Lans.  (N.  Y.) 

Chouteau  v.  Allen,    70   Mo.   291,  335.  174;  s.  c.    52   N.   Y.  232;     Canfield  v. 

So  as  to  a  sale  of  land  by  an  adminis-  Minneapolis  &c.  Asso.,    14   Fed.  Eep. 

trator:    Blood  v.  Hayman,    13    Mete.  801;  s.  c.   4  McCr.  (U.  S.)  646;    Terry 

(Mass.)  231.  V.  Birmingham  Nat.  Bank,  93  Ala.  599; 

2  Chouteau  v.  Allen,  70  Mo.  291.  «•  c.  30  Am.  St.  Kep.  87. 

3  Hill  V.  Finigan,  62  Cal.  426.  That  ^  Terry  v.  Birmingham  Nat.  Bank, 
pledgor  may  ratify  defective  sale  for  supra-.  Penny  v.  State,  88  Ala.  106;  s. 
want  of  notice,  see  Child  v.  Hugg,  c,  7  South.  Rep.  50;  Thweatv.  Stamp-, 
41  Cal.  519.  67    Ala.  98;   Conner  v.  Allen,  33  Ala. 

■*  Carroll    v.     Mullanphy    Savings      516. 

'  Day  V.  Holme?,  103  Mass.  306. 
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has  jurisdiction  to  afford  relief  to  the  pledgor  by  ordering  a 
retransfer  of  the  shares.^  Where  the  pledgee  undertakes  to  sell 
the  pledge  and  to  become  the  purchaser  of  it,  he  is  regarded  iii 
equity  as  still  holding  it,  in  the  character  of  a  bailee  and  trustee 
under  the  original  contract  of  pledge. ^ 

§  2679.  Pledgee  can  Purchase  at  a  Judicial  Sale. —  Al- 
though the  pledgee  cannot  become  a  i)urchaser  at  his  own  sale 
where  he  sells  without  a  decree  of  court,^  the  rule  is  otherwise 
where  the  sale  takes  place  under  a.  decree  of  a  court  of  equity; 
for  in  such  a  case  the  pledgee  is  not  himself  the  seller,  but  the 
sale  is  conducted  by  an  officer  of  the  court,  usually  by  a  master 
or  commissioner;  and  therefore  the  reasons  which  disable  him 
from  being  a  buyer  at  his  own  sale  do  not  exist.* 

§  2680.   Sale  of  the  Securities  under  a  Decree  of  Court.  — 

As  already  seen,"'*  the  pledgee  may  usually  maintain  a  bill  in 
equity  to  enforce  his  lien  and  secure  a  judicial  sale  of  the  secur- 
rities  in  his  hands,  and  this  is  often  the  safer  course.^  It  has 
been  held  that,  where  the  pledgor  resides  in  a  remote  country  or 
in  a  different  State,  and  has  no  property  subject  to  seizure  or 
sale  within  the  jurisdiction  of  the  forum,  these  special  circum- 
stances will  open  the  door  of  a  court  of  equity  to  the  pledgee.^ 

§  2681.  Obligation  of  Corporation  to  Transfer  to  Pur- 
chaser.—  Where  the  sale  has  regularly  taken  place,  in  pursu- 
ance of  the  contract  of  pledge,  or  in  pursuance  of  law,  in  the 
absence  of  express  provisions  in  the  contract,  the  corporation 
must  transfer  the  shares  to  the  purchaser  on  its  books  and  issue 

*  Bryson  v.  Rayner,  25  McL  424;  s.  pledgee's    right  to  possession,   see  79 

c.  90  Am.  Dec.  69;  ante,  §  2425,  et  seq.  Am.  Dec.  499.     Under  the  rules  of  the 

2  Bryson  v.  Rayner.  supra;  ante.  New  York  Stock  Board,  under  con- 
§2677.  sideration  in  a  case  decided  in  1875,  It 

3  Ante,  §2677;  Killian  u.  Hoffman,  6  seems  that  a  pledgee  of  stocks  had  a 
Bradw.  (111.)  200;  Stokes  v.  Frazier,  right  to  purchase  them   at  his    own 

■  72  111.428;  Richardson  U.Mann,  30  La.  sale.    See  Quincy  v.  White,  63  N,  Y. 

An.   1060;    Maryland   &c.    Ins.  Co.  v.  370. 
Dalrymple,  25  Md.  242;  Cal.  Civ.  Code,  s  Ante,  §  2656. 

§  3010.  6  Stokes  v.  Frazier,  72  111.  428. 

•*  See  Newport  Bridge  Co.  v.  Doug-  "  Donahoe  v.  Gamble,  38  Cal.  340; 

las,    12   Bush  (Ky.),  673,    720.     As  to  s.  c.  99  Am.  Dec.  399. 
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to  him  a  new  certificate  in  the  appropriate  mode.  But  the  cor- 
poration cannot  be  put  in  the  wrong  for  refusing  such  a  transfer 
where  the  pledgee  has  not  sold  at  public  auction  after  due  notice 
to  the  pledgor,  and  has  not  resorted  to  a  suit  in  equity  as  he 
may  do.^ 

Article  V.     Actions  bt  the  Pledgor  for  Conversion  of  the  Shares. 

Section  Section 

2684:.    Tender  of  amount  by    pledgor  2687.  Pleading:  precedent  of  a   good 
not  necessary  to  action.  count  in  trover  for  a  share 

2685.  But    pledgee    may   recoup  such  certificate. 

indebtedness.  2688.  Another  precedent. 

2686.  Pledgee  may  show  that  the  trans-      2689.  Measure    of    damages   in    such 

fers  were  fictitious.  cases. 

§  2684.  Tender  of  Amount  Due  by  Pledgor  not  Necessary 
to  Action. — Where  shares  of  stock  have  been  convei'ted  by  a 
pledgee  who  holds  them  as  collateral  security  for  an  amount  due 
him  by  the  pledgor,  it  is  not  necessary,  in  order  to  enable  the 
pledgor  to  maintain  an  action  for  damages  for  the  conversion^ 
that  he  should  first  tender  to  the  pledgee  the  amount  due  by  him 
to  the  latter. 2 

§  2685.  But  Pledgee    may  Recoup  Such   Indebtedness.  — 

But  in  such  a  case  the  pledgee  is  entitled  to  recoup  the  damages 
by  the  amount  of  the  debt  that  is  due  him  by  the  pledgor.^ 

§  2686.  Pledgee  may  Show  that  the  Transfers  were  Fic- 
titious.—  It  has  been  held  that  the  pledgee  may  show,  as  a 
defense  to  an  action  for  the  conversion  of  the  shares,  that  the 
transfers  of  them  made  by  him  were  fictitious,  designed  to  con- 
ceal his  transactions,  and  to  prevent  the  injury  to  his  credit 
which  might  follow  from  a  publication  of  the  tact  of  his  having 
so  many  shares  of  the  particular  kind  in  his  possession ;  and 
that  all  the  stocks  remained  in  his  control  and  ready  for  delivery 

1  Indiana  &c.  E.  Co.  v.  McKernan,  2  jfeiler  v.  Kelley,  69  Pa.    St.  403, 

24Ind.G2.     As  to  the  obligation  of  the      409. 

corporation  to  Issue  new  certificates  ^  jsfeiler  v.  Kelley,  69  Pa.  St.  403, 

to  the  pledgee,  see  Halderaan  v.  Hills-      409. 
borough  &c.  R.  Co.,  2  Handy  (Ohio), 
101. 
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to  the  owner  on  the  payment  of  the  amount  for  which  they  were 
pledged.^ 

§  2687.  Pleading":  Precedent  of  a  Good  Count  in  Trover 
for  a  Share  Certificate.  —  A  count  iu  a  declaratiou  alleged  that  the 
defendant,  mtending  to  defraud  the  plaintiff  of  a  quantit}'-  of  manufact- 
uring stock  owned,  by  him,  induced  him  to  assume  certain  pecuniar}' 
obligations,  by  promising  to  indorse  his  notes  therefor  when  needed, 
without  charge  and  without  security,  not  intending  to  perform  his 
promise :  and  that,  when  the  plaintiff  had  assumed  the  obligations  and 
needed  the  indorsement,  the  defendant  refused  to  indorse  unless  the 
plaintiff's  stock  was  delivered  to  him  as  security  ;  and  that  the  plaintiff, 
under  the  necessity,,  transferred  to  him  the  stock  to  be  held  as  such 
security ;  and  that  the  plaintiff  ultimately  paid  all  the  notes  so  indorsed 
and  saved  the  defendant  whollj^  harmless,  and  afterwards  demaude'l  of 
him  a  retransfer  of  the  whole  of  the  stock ;  but  that  the  defendant 
returned  but  a  part  of  the  stock  and  retained  and  refused  to  return 
seventy-five  shares  of  the  same,  claiming  them,  contrary  to  his  promise, 
as  compensation  for  his  indorsement,  and  converted  them  to  his  own 
use.  This  was  held  to  be  a  good  count  in  tort.  It  contained  all  the 
essentials  of  a  count  in  tort  and  also  set  out  the  elements  of  an  action- 
able fraud. 2 

§  2688.  Another  Precedent. —  A  count  in  a  declaration  alleging 
that  the  plaintiff  transferred  certain  shares  of  stock  to  the  defendant,  as 
collateral  security  for  indorsements  made  by  defendant  for  him,  and 
that-it  was  the  duty  of  the  defendant  to  hold  said  stock  for  that  purpose 
and  to  retransfer  it  to  him  when  relieved  of  his  liability  as  indorser  ;  that 
the  plaintiff  had  paid  up  all  the  paper  so  indorsed  and  had  demanded  a 
retransfer  of  the  stock  from  the  defendant,  but  that  the  defendant  had 
refused  to  retransfer  them  and  had  converted  them  to  his  own  use, — ^is 
likewise  a  good  count  in  tort^  under  the  theories  of  pleading  in  Con- 
necticut for  the  conversion  of  corporate  stock.  ^ 

§  2689.  Measure  of  Damages  in  Such  Cases. — Where  a 
broker  had  thus  sold  the  slock  of  his  principal,  it  was  held  that 
the  principal  was  entitled  to  recover  from  him  the  amount  of 
profit  which  he  had  realized  from  dealing  with  it.*  According  to 
another  holding,  where  shares  of  stock  are  pledged  to  a  broker 
to  secure  a  note,  with  authority  to  him  to  sell  the  same  on  non- 

1  Day  I'.  Holmes,  103  Mass.  306.  3  Ayres  v.  French,  il    Conn.  142. 

2  Ayre3  v.  ^^reuch,  41  Conn.  142.  ^  Laugtou  v.  Waite,  L.  R.  6  Eq.  165. 
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payment,  and  are  transferred  to  his  name  on  the  books  of  the 
cor[)orcition,  with  nothing  to  distinguish  them  from  other  shares 
owned  by  him,  and,  before  maturity  of  the  note,  he  sells  or 
pledges  and  transfers  shares  standing  in  his  name  on  the  corpo- 
rate books  until  he  has  left  only  a  small  fraction  of  the  number 
pledo-ed  to  him,  at  which  time  he  is  selling  the  shares  at  a  price 
exceeding  the  market  price  before  and  afterwards, — the  pledgor, 
in  an  action  brought  after  maturity  of  the  note,  may  recover  the 
value  of  the  shares  disposed  of,  reckoned  at  that  price,  less  the 
amount  due  on  the  note,  after  applying  the  proceeds  of  stock 
retained  and  sold  after  maturity,  although  the  pledgee  before 
maturity  acquires  sufficient  shares  to  cover  the  number  pledged.^ 
Where  shares  had  been  pledged  as  collateral  security  for  a 
debt,  which  was  afterwards  paid,  but  the  shares  nevertheless 
were  allowed  to  stand  in  the  name  of  the  pledgee-,  and  while  so 
in  his  name  were  sold  at  auction  for  the  non-payment  of  an 
assessment  made  thereon,  and  the  pledgee  himself  became  the 
purchaser,  —  it  was  held  that  the  sale  was  invalid,  and  that  the 
pledgor,  in  an  action  of  trover  therefor,  was  entitled  to  recover 
the  value  of  the  shares  at  the  time  of  the  alleged  sale,  and  the 
dividends  which  the  pledgee  had  received  thereon,  together  with 
interest^  after  deducting  the  amount  of  the  assessments  and 
expenses  of  the  sale.^ 

1  Dykers   v.  Allen,  7, Hill  (Nc  Y.),  ^  Freeman  v.  Harwood,  49  Me.  195. 

497;  s.  c.  42  Am.  Dec.  87. 
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CHAPTER    XL. 

OTHER  DEALINGS  IN  SHARES. 

Art.  I.  Dealings  -with  and  through  Brokers,  §§  2692-2703. 
II.   "Options,"  "Futures,"  "Straddles,"  §§  2706-2711. 

III.  Loans,  §§  2714-2716. 

IV.  Sales,  §§  2719-2733. 

V.  Warranties,  §§  2737-2742. 
VI.   Other  Dealings,  §§  2746-2760. 

Article  I.  Dealings  with  ant)  through  Brokers. 

Section  Section 

2692.  View  that  the  relation  between      2G98,  Broker  indemnified  hj  a  third 

broker  and  customer  is  that  party. 

of  pledgee  and  pledgor.  2699.  Limits  within  which  the  parties 

2693.  When    broker    purchasing    for  may    make    their    own    con- 

customer  may  resell  for  his  tracto. 

own  account. 

2694.  "Whether  sale  without  notice  is 


conversion. 


2700.  Usage  of  brokers. 

2701.  Usages  of  stock  exchange  con- 

2695.  Right  of  broker  to  sell  for  fail-  ^^^^  °°^^^  ^°  ^^"^  ^^  reasonable. 

ure  to  keep  good  margin.              2702.  Rights  of  broker  as  against  his 

2696.  Right  of  broker  to  re-imburse-  principal  in  respect  of  stock 

ment    for  advances  notwith-  purchased  for  the  latter,  but 

standing  sale  without  notice.  ^^t  received. 

2697.  A  different  rule  where  the  shares      2703.  Factor's    lien:     purchases    for 

have  been  paid  for.  agent   of  unnamed  principal. 

§  2692.  View  that  the  Relation  between  Broker  and  Cus- 
tomer is  that  of  Pledgee  and  Pledgor.  —  In  New  York  the  view 
has  been  taken  that  the  ordinary  contract  for  the  speculative 
purchase  of  stocks,  where  the  customer  puts  up  "  margins  "  in 
the  hands  of  the  broker  to  secure  him  against  possible  fluctua- 
tions in  the  market,  makes  the  customer  the  owner  of  the  stocks, 
and  the  broker  a  pledgee  of  them  to  secure  his  advances  and 
commissions.  In  the  leading  case  on  this  subject,  the  following 
propositions  were  ruled:  "1.  That  the  relation  of  broker  and 
customer,  under  the  ordinary  contract  for  a  speculative  purchase 
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of  stocks,  is  that  of  pledgee  and  pledgor.  2.  That  sale  of  the 
stock  by  the  broker,  under  such  a  contract,  without  notice  to  the 
customer  of  the  time  and  place  of  the  sale,  is  a  conversion.  3. 
That  oral  proof  of  the  umge  of  brokers  in  such  cases  is  not  ad- 
missible to  add  to  or  make  part  of  the  contract."  ^ 

§  2693.  When  Broker  Purchasing  for  Customer  may  Re- 
sell for  his  Own  Account. —  This  view  of  the  relation  of  broker 
and  customer  does  not  obtain  in  INIassachusetts.  There,  a  broker 
who  advances  money  to  buy  stock  for  another,  and  who  holds 
the  stock  in  his  own  name,  may,  if  he  has  not  been  paid  or 
tendered  the  amount  of  his  advances  according  to  the  contract 
with  his  customer,  pledge  the  stock  as  security  for  his  own  debt 
to  a  third  person  without  making  himself  liable  to  an  action  by 
his  customer ;  and  this  upon  the  ground  that  the  contract  was 
conditional,  to  deliver  the  shares  to  the  customer  upon  the  pay- 
ment of  the  money  .^  And  it  can  make  no  difference  that  a  small 
portion  of  the  money  necessary  for  the  original  purchase  was 
advanced  by  the  customer.  Accordingly,  if  a  broker  agrees  to 
buy  and  hold  certain  shares  of  stock  for  a  customer,  and  the  cus- 
tomer pays  part  of  the  purchase  price  down,  and  agrees  to  pay 
interest  on  the  broker's  advances,  and  also  to  put  up  a  certain 
margin  in  excess  of  the  market  price  in  the  case  of  a  deprecia- 
tion in  the  market  value  of  the  shares,  and  the  customer  fails  to 
perform  his  part  of  the  contract  by  making  such  advances  on 
demand,  the  stock  having  depreciated  in  value, —  the  broker 
may  sell  the  stock  at  the  brokers'  board  without  notice  to  the 
customer,  and  will  not  be  liable  to  him  in  an  action  for  conver- 
sion.^ 

§  2694.  Whether  Sale  without  Notice  is  Conversion. —  In 

conformity  with  the  former  view  it  is  held  that  a  sale  of  the  stock 
by  the  broker,  under  a  speculative  contract  to  purchase  for  his 
customer,  without  notice  to  the  customer  of  the  time  and  place  of 

1  Markham  v.  Jaudon,  41  N.  Y.  235;  ^  "Wood  v.  Hayes,  1.5  Gray  (Mass.), 

approved  iu  Stenton  v.  Jerome,  54:  N.  375. 

Y.  480;  reaffirmed  by  a  divided  court  ^  Covellr.  Loud,  135  Mass.  41;  s.  c. 

in  Baker  v.  Drake,  66  N.  Y.  519;  s.  c.  46  Am.  Rep.  446. 
23  Am.  Rep.  80. 
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sale,  is  a  conversion.^  But  where  the  view  is  taken  that  the  rela- 
tion between  the  customer  and  his  broker  is  not  that  of  principal 
and  agent,  the  conclusion  is  that,  on  a  contract  whereby  the 
broker  agrees  to  buy  and  hold  certain  shares  for  his  customer, 
who  pays  a  part  of  the  purchase  price  down  and  agrees  to  pay 
interest  on  the  broker's  advances,  and  also  to  pay  in  case  of 
depreciation  a  certain  margin  in  excess  of  the  market  price,  the 
broker  may  sell  the  shares  at  the  brokers'  board  without  notice 
to  the  customer,  after  his  failure  upon  demand  to  put  up  the 
required  '*  margins."  ^ 

§  2695.  Right  of  Broker  to  Sell  for  Failure  to  Keep  Good 
Margin. — Where  a  stock  broker  buys  stock  for  a  customer  and 
carries  it  for  him  on  what  is  known  as  a  "  margin, ' '  it  is  impliedly, 
if  not  expressly,  agreed  that  the  margin  shall  be  kept  good  on 
demand;  and  upon  failure  of  the  customer  so  to  do,  the  stock 
may  be  sold  by  the  broker  upon  reasonable  and  customary 
notice,^  or,  as  some  courts  hold,  without  notice.* 

§  2696.  Right  of  Broker  to  Re-irabursement  for  Advances, 
Notwithstanding  Sale  Without  Notice.  — While  in  one  view  a 
sale  without  notice  to  the  customer  is  a  conversion  of  the  shares 
by  the  broker,  this  fact  does  not  of  itself  cut  off  the  right  of  the 
broker  to  recover  for  his  advances  in  respect  of  the  purchase. 
If  the  customer  has  not  in  point  of  fact  lost  anything  by  the  sale 
without  notice,  the  broker  is  entitled  to  full  indemnity.  For 
instance,  if  the  stock  was  sold  at  ninety  and  continued  to  depre- 
ciate and  went  down  to  fifty  and  remained  there,  it  would  follow 
that  the  customer  lost  nothing  by  the  sale,  provided  that  the 
shares  brought  the  market  value  on  the  day  of  the  sale.  On 
the  other  hand  the  customer,  sued  by  the  broker,  after  such  an 
unauthorized  sale  of  the  shares,  may  show  by  way  of  recoupment 
either  that  the  shares  brought  less  than  the  market  price  on 
the   day   of  the    sale,    or  that  subsequently    they   advanced  in 

1  Baker  ?;.  Drake,  66  N.T.  518;  s.  c.  reversing  s.  c.  12  Jones  &  Sp.  80; 
23  Am.Kep.80  (Allen  and  Rapallo,JJ.,  citedln  Colt  v.  Owens,  90  N.  Y.  368, 
dissenting).  371. 

2  Covell  V.  Loud,  135  Mass.  41;  s.  c.  *  Covell  v.  Loud,  135  Mass.  43;  s.  c. 
46  Am.  Rep.  44G.  46  Am.  Rep.  446. 

•■^  Grumau   v.    Smith,    81    N.  Y.  25; 
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price,  and  that  he  was  entitled  to  a  reasonable  time  after  notice 
of  the  sale,  provided  such  notice  had  been  given,  to  replace  the 
shares;  for  if,  in  the  meantime,  the  shares  advanced  in  price  he 
would  be  entitled  to  the  difference.  Beyond  this  he  could  not 
have  a  recoupment  of  damages,  for  beyond  this  he  would  not  be 
lejxally  injured.  The  governing  principle  is  that  the  customer 
cannot  claim  a  greater  benefit  from  his  broker  than  would  have 
accrued  to  him  if  the  unauthorized  sale  had  not  been  made.^ 

§  2697.  A  Different  Rule  where  the  Shares  have  been 
Paid  for. —  A  different  rule  arises  where  the  shares  have  been 
purchased  by  the  broker  for  his  principal  and  paid  for  by  the 
principal.  In  such  a  case  it  has  been  laid  down  that  all  fluctu- 
ations in  price  are  at  the  risk  of  the  vendor  who  refuses  to 
deliver  while  retaining  the  purchase  money. ^ 

§  2698.  Broker  Indemnified  by  Third  Party. —  The  rule  of 
damages  above  laid  down  holds,  although  the  broker  may  have 
received  an  acceptable  indemnity  against  loss,  from  a  third  pai'ty 
acting  in  the  interest  of  his  principal.  Such  an  indemnity  does 
not  place  the  transaction  upon  the  footing  which  it  would  occupy 
if  the  shares  had  been  actually  paid  for  with  the  money  of  the 
principal."^ 

§  2699.  Limits  within  which  the  Parties  may  make  their 
Own  Contract. —  It  is  further  held  that  the  parties  to  such  a 
transaction,  which  thus  creates  the  relation  of  pledgor  and  pledgee 
between  themselves,  may  provide  by  contract  for  any  manner  of 
disposing  of  the  pledge  to  satisfy  the  claim  upon  it,  — with  the 
restriction,  however,  that  the  manner  agreed  upon  must  not  be 
in  contravention  of  a  statute,  nor  against  public  policy,  nor 
fraudulent.* 

1  Gruman  v.  Smith,  81  N.  Y.  25;  111.  554,  5C1;  s.  s.  59  Am.  Eep.  823. 
cited  in  Brewster  v.  Van  Liew,  119  The  rule  of  damages  here  referred  to 
111.  554,  561 ;  s.  c.  59  Am.  Rep.  823;  and  is  that  laid  down  in  Baker  v.  Drake, 
also  in  Ball  v.  Campbell,  30  Kan.  177.  53  N.  Y.  211;  s.  c.  13  Am.  Eep.  607. 

2  Baker  v.  Drake,  53  N.  Y.  211,  217,  *  Baker  v.  Drake,  66  N.  Y.  518;  s.  c 
223;  s.  c.  13  Am.  Rep.  507;  Colt  v.  23  Am.  Rep.  80,84;  citing  Stenton  v. 
Owens,  90  N.  Y.  368,  370.  Jerome,  54  N.  Y.  480;  Millikeu  v.  De- 

3  Colt  V.  Oweus,  90  N.  Y.  368;  hon,  27  N.  Y.  364;  Wheeler  v.  New- 
affirming  s.  c.    15    Jones   &  Sp.    430;  bould,  16  N.  Y.  392. 

cited  in  Brewster   v.    Van   Liew,  119 
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§  2700.  Usage  of  Brokers. —  Oral  proof  of  the  usage  of  the 
broker  in  such  a  case  is  not  admissible  to  vary  or  make  a  part  of 
the  contract  unless  the  customer  has  agreed  with  the  broker  to 
abide  by  such  usage. ^  But  the  parties  to  such  a  contract  may 
provide  therein  for  any  manner  of  disposing  of  the  pledge  to 
satisfy  the  claim  which  stands  against  it,  which  is  not  in  contra- 
vention of  a  statute,  against  public  policy,  or  fraudulent  as  against 
some  other  party.  They  may  obviously  agree  that  it  shall  be 
disposed  of  in  accordance  with  the  usages  of  the  broker's  office; 
and  where  they  made  such  an  agreement,  and  the  customer 
brought  an  action  against  the  broker  for  a  conversion  of  the 
shares  by  an  alleged  sale  of  them  without  notice,  and  the  broker 
offered  to  prove  that  it  was  the  custom  of  his  office  to  sell  on 
account  of  the  failure  of  a  customer  to  furnish  a  sufficient 
"margin,"  at  the  stock  exchange,  without  giving  notice  to  the 
customer  of  the  time  and  place  of  sale,  it  was  held  error  to  reject 
this  offer. ^ 

§  3701.  Usages  of  Stock  Exchange  Control  only  so  Far  as 
Keasonable. — Where  a  principal  thus  orders  a  broker  to  pur- 
chase certain  stocks  for  him,  and  the  stocks  are  not  received  and 
paid  for,  and  the  broker  brings  an  action  against  him  for  the 
damages, —  it  will  not  always  be  sufficient  for  the  broker  to  show 
that,  in  effecting  the  transaction,  he  did  all  that  was  usual  and 
customary  in  the  purchase  and  sale  of  stocks,  and  that  he  followed 
therein  the  due  course  of  trade,  and  the  custom  of  the  particular 
business  of  buying  and  selling  stocks  on  orders.  Whether  he 
will  acquire  a  right  of  reclamation  by  doing  all  that  is  custom- 
ary, depends,  among  other  things,  upon  the  reasonableness  of 
the  custom.  If  the  custom  sanctions  a  merely  fictitious  purchase, 
in  which  the  broker  actually  advances  no  money,  so  that  in  point 
of  fact  he  loses  nothing,  he  will  not  have  a  right  of  reclamation 
against  his  principal,  at  least  for  the  same  damages  which  he 
could  otherwise  recover.  The  usage  or  custom  of  the  particular 
business  of  buying  and  selling  stocks  on  orders,  in  which  the 
i:)laintiff  is  engaged,  may  be  properly  introduced,  for  the  purpose 
of  showing  the  manner  in  which  the  order  he  received  from  the 


o 


^  Baker?'.  Drake,  66  N.  T.  518;  s.  c.  ^  Ibid.,   (three  judges   dissenting). 

23  Am.  Rep,  80. 
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defendants  may  be  performed,  but  not  to  imply  an  authority  to 
execute  it  in  a  mode  which  the  law  would  regard  as  unreasonable. 
"  The  order  is  given  to  a  stock  broker  to  purchase  certain  shares 
of  a  particular  stock  by  parties  not  shown  to  have  had  actual 
knowledo-e  of  any  peculiar  usage  or  custom  of  his  business ;  and 
while  the  law  will  allow  custom  and  usage  to  regulate  its  execu- 
tion in  the  reasonable  mode  we  have  indicated,  it  will  not  permit 
the  defendants  [the  principals] ,  by  the  force  of  any  such  custom 
or  usage,  to  be  bound  by  a  merely  fictitious  purchase  or  sale ; 
such,  for  instance,  as  one  not  bona  fide  and  actually  made,  but 
pretended  to  be  effected  by  mere  entries  upon  books  and  accounts 
between  the  plaintiff  and  his  New  York  agents. "^ 

§  2702.   Rights  of  Broker  as  against  his  Principal  in  Re- 
spect of  Stock  Purchased  for  the  Latter,  hut  not  Received. — 

Where  an  order  is  directed  in  general  terms  to  a  broker  to 
purchase  certain  stock,  but  without  specifying  that  the  purchase 
is  to  be  made  in  any  particular  place  or  mode,  and  without  im- 
posing any  restrictions  as  to  price,  the  broker  has  the  right  to 
make  the  purchase  through  correspondents,  brokers,  or  sub- 
agents  residing  and  doing  business  in  a  particular  city,  e.  g.^ 
New  York  City.  But  in  order  to  acquire  a  right  of  reclamation 
against  his  principal  in  case  the  stock  is  not  received  by  the 
latter,  the  broker  must  show  that  the  stock  was  actually  pur- 
chased under  his  directions  or  by  his  agents,  at  its  fair  market 
price  on  the  day  of  purchase,  and  that  he  actually  paid  the  pur- 
chase money  therefor.  Having  thus  made  the  purchase  and 
expended  his  money,  it  is  his  duty  to  notify  his  principal  of  the 
fact  and  to  request  him  to  receive  the  stock  and  pay  the  price 
which  the  broker  has  paid  for  it,  with  usual  and  reasonable  com- 
missions for  making  the  purchase.  In  an  action  against  his  prin- 
cipal for  the  damages  which  the  broker  has  received  by  reason 
of  the  refusal  of  the  former  to  receive  the  stock,  the  broker  must 
show  that,  at  the  time  of  giving  this  notice,  he  was  in  a  condition 
to  deliver  or  transfer  the  stock,  by  having  the  certificates,  or 
their   proper  indicia  of   title,  actually  in  his  hands,  or  in  the 

1  Eosenstock    v.   Tormey,   32    Md.      Cleasby  in  Maxted  v.  Paine,  L.  R.  4 
169;  s.  c.  3  Am.  Eep.  125,  128;  quoting      Exch.  210. 
a  passage  from  the  opinion  of  Baron 
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hands  of  his  agents,  ready  to  be  delivered  or  transferred  to  his 
principal.  Upon  receiving  this  notice  it  becomes  the  duty  of  the 
principal  to  pay  for  and  receive  the  stock,  and,  on  his  failure  so 
to  do,  the  broker  has  a  clear  right,  after  a  reasonable  time,  and 
after  giving  notice  to  that  effect  to  his  principal,  to  direct  the 
stock  to  be  sold  in  the  city  where  it  was  purchased;  and,  upon 
showing,  by  legal  and  competent  proof,  that  it  was  actually  sold 
by  his  agents,  either  at  public  sale,  in  market  overt,  or  at  a  sale 
publicly  and  fairly  made  at  the  stock  exchange  or  stock  board, 
or  at  a  broker's  board  where  such  stocks  are  usually  sold,  at  its 
fair  market  value  on  the  day  of  sale, —  he  then  becomes  entitled 
to  recover  from  his  principal  the  amount,  if  any,  of  the  resulting 
loss.^ 

§  2703.  Factor's  Lien  :  Purchases  for  Agent  of  Unnamed 
Principal. —  A  broker  who  purchases  stock  for  another  broker, 
who  he  has  reason  to  believe  is  acting  as  agent,  although  for  an 
unnamed  principal,  cannot  hold  the  stock  or  its  proceeds  to 
secm-e  the  payment  of  a  balance  due  him  by  such  other  broker. 
The  reason  is  that  one  who  has  reason  to  know  that  the  stock, 
when  bought,  belongs  to  another  party,  and  has  no  reason  to 
suppose  that  such  other  party  is  willing  to  have  it  used  to  pay 
the  debts  of  his  agents  cannot,  in  good  faith,  so  apply  it ;  and 
it  is  wholly  immaterial  that  he  is  not  informed  who  the  real 
owner  is.^ 

Akticle  II.     "Options,"     "Futures,"    "Straddles." 

Section  Section 

2706.  Sales  for  future  delivery :  when      2709.  Liability  of  broker  to  principal 

tender   good  after  expiration  for    wrongfully    closing    out 

of  time.  a  "straddle." 

2707.  Option   deals:  doctrine  that  no      2710.  Construction  of  statutes  enacted 

purchase     need    actually    be  to  prevent  stock- jobbing, 

made  by  the  broker.  2711.    Dealing  prohibited  by  statute: 

2708.  Construction  of  an  option  expir-  when  purchaser  not  in  pari 

ing  at  the  end  of  the  year.  delicto. 

§    2706.    Sales  for   Future  Delivery  :  When    Tender   Good 
after  Expiration  of  Time. —  Where  a  sale  of  stock  is  made  for 

1  Rosenstock    v.    Tormcy,   32    Md.  ^  Fisher  v.  Brown,    104  Mass.  259; 

169 ;  s.  c.  3  Am.  Rep.  125.  s.  c.  6  Am.  Rep.  235.     See  also  Shaw 
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future  delivery,  a  tender  of  the  shares,  made  after  the  expira- 
tion of  the  time,  will  be  good  if  it  was  not  contemplated  by  the 
agreement  that  they  should  be  transferred  on  the  precise  date, 
and  if  the  tender  is  not  objected  to  on  the  ground  of  its  being 
too  late.^ 

§  2707.  Option  Deals:  Doctrine  that  no  Purchase  Need 
Actually  be  Made  by  the  Broker.  —  The  Supreme  Court  of 
Errors  of  Connecticut  has  let  itself  down  to  holding  that  a  con- 
tract by  which  a  broker  agrees  to  buy  and  hold  specified  stocks 
on  a  margin  account  for  his  principal,  who  is^to  pay,  as  required, 
sufficient  money  to  protect  him  from  loss,  the  principal  having 
the  right  to  demand,  at  his  option  as  to  time,  the  delivery  of 
shares  at  the  price  of  the  day  of  the  agreement,  does  not  require 
the  broker  actually  to  purchase  shares  and  holdthem  indefinitely, 
locking  up  the  necessary  capital  therein;  and  that  where  the 
shares  have  depreciated  to  the  full  extent  of  the  margin  paid, 
and  the  principal  has  ordered  the  sale  of  the  shares,  the  fact 
that  no  purchase  was  actually  made  by  the  broker  is  immaterial, 
in  an  action  by  the  principal  against  the  broker  for  a  conversion 
of  the  money  advanced  by  him.^ 

§  2708.  Construction  of  an  Option  Expiring  at  the  End  of 
the  Year. —  Where  the  defendant  had  agreed  to  secure  to  the 
plaintiff  a  bid  of  a  certain  amount  for  the  stock  within  a  year, 
and,  failing  so  to  do,  to  take  the  stock  from  him  at  his  option  at 
the  end  of  a  year  for  a  named  sum, —  it  was  held  that  it  was 
not  intended  that  the  stock  should  be  transferred  on  the  precise 
day  when  the  year  expired;  and  where,  on  the  evening  of  that 

V.  Spencer,  100  Mass.  382;  s.c.  1  Am.  order  to  save  the  rights  of  the  plaintiff . 

Rep.  115;  Bank  of  Metropolis  v.  New  Generally  when  a  party  is  to  deliver 

England  Bank,  6  II ow.    (U.    S.)  212;  a  deed  or  other  transfer  upon  the  pay- 

Brandao  v.  Barnett,  1  Man.  &  Gr.  908;  ment  to  him  of  money,  it  is  enough  if 

s.  c.  6  Id.  630;  12  CI.  &  Fin.  787;  Fish  he   offers,  and  is  able  to  give,   such 

V.  Kempton,  7  C.  B.  687.  deed  or  transfer,  without  making  a 

i  Duchemin  v.  Kendall,  149   Mass.  formal  tender."     Citing  Cook  y.  Dog- 

171;  s.    c.   21   N.   E.    Rep.    242.     The  gett,  2  Allen  (Mass.),  439;    Tliorudike 

court  say:    "It  would  be  too   strict  v.  Locke,  98  Mass.  340;  Carpenter  v. 

and  harsh  a  construction  of  the  con-  Holcomb,  105  Mass.  280. 
tract  to  hold  that  a  technical  common  ^  lugraham  v.  Taylor,  58  Conn.  503; 

law  tender  ad  diem  ,was  necessary  in  s.  c.  18  Am.  St.  Rep.  291. 
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day,  the  plaintiff  notified  the  defendant  that  he  was  expected  to 
take  the  stock,  and  four  or  five  days  afterwards  the  plaintiff's 
agent  called  on  the  defendant  and  tendered  him  the  stock,  who 
refused  to  take  it,  but  not  on  the  ground  that  the  tender  was 
too  late,  the  defense  of  a  failure  to  make  a  tender  was  not 
available.^ 

§  2709.  Liability  of  Broker  to  Principal  for  Wrongfully 
Closing  out  a  *'  Straddle."  —  In  a  case  in  New  York,  it  appeared 
that  the  plaintiff,  through  the  defendant,  a  stock  broker,  purchased 
what  is  known  in  the  slang  of  the  stock  exchange  as  a  "straddle," 
which  is  an  option  to  demand  of  the  seller,  or  to  require  him  to  take,  at 
a  stated  price,  a  certain  quantity  of  a  specified  stock,  within  a  specified 
number  of  days.  The  plaintiff  was  induced  to  do  this  by  a  printed 
circular  of  the  defendant,  explaining  the  "straddle,"  offering  himself 
to  purchase  his  own  selection,  upon  the  payment  of  a  specified  sum,  and 
guaranteeing  that  there  would  be  a  fluctuation  to  the  extent  of  eight 
per  cent,  in  the  stock  value  during  the  time ;  or  in  default,  offering  to 
refund  the  amount,  less  his  commission.  The  plaintiff  accordingly 
authorized  him  to  select  and  purchase  for  her.  He  did  so,  but,  on  the 
next  day  sold  the  stock  ' '  short ' '  to  her  damage.  It  was  held  that  these 
facts  authorized  a  verdict  in  favor  of  the  plaintiff  for  damages  in  an 
action  founded  on  the  theory  of  negligence.^ 

§  2710.  Construction  of  Statutes  Enacted  to  Prevent  Stock- 
Jobbing. —  A  statute  of  Massachusetts  provides  that  every  contract  for 
the  sale  of  stock  shall  be  void  unless  the  party  contracting  to  sell  the  same 
is,  at  the  time  of  making  the  contract,  the  owner  or  assignee  thereof,  or 
authorized  by  the  owner  or  assignee,  or  by  his  agent,  to  sell  the  same.^ 
The  purpose  of  this  statute  was  to  prevent  gambling  in  stocks.  It  does 
not,  therefore,  extend  to  a  case  where  one  who  holds  shares  as  a  naked 
trustee  for  another  enters  into  an  agreement  to  assign  shares  at  a  future 
day.*     Under  this  statute  a  contract  for  the  transfer  of   shares  in  the 

1  Duchemin  v.  Kendall,  149  Mass.  erable,   seller's  option,   in  this  jear, 

171;  21  N.  E.  Rep.  2t2.     Other  option  with  interest  at  the   rate  of  sis  per 

contracts  considered: — Lien  of  brokers  cent,  per  annum,"  —  construed:  Cur- 

on  securities  purchased  for  their  cor-  rie  v.  White,  45  N.  Y.  822. 
respondents  for  advances:  Willard  v.  ^  Harris  v.  Tuinbridge,  83  N.  Y.  92; 

White,  56  Hun  (N.  Y.),  581;   s.  c.  32  s.  c.  38  Am.  Rep.  SOS. 
N".  Y.  St.  Rep.  151;  10  N.  Y,  Supp.  170.  3  pu]-,     gt^t.  Mass.,  chap.  78,  §  6; 

A  contract  for  the  sale  of  shares  of  Mass.  Gen.  Stat.,  ch.  105,  §  6. 
stock  in  a  railroad  corporation,  at  a  ^  Duchemin   v.  Kendall,  149  Mass. 

specitied  price,    «' payable   and  deliv-  171;  s.  c.  21  N.  E.  Rep.  242. 
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capital  stock  of  a  company  incorporated  under  the  laws  of  another 
State,  by  a  person  not  the  owner  or  assignee  thereof,  nor  authorized  by 
the  owner,  etc. ,  to  make  such  transfer,  is  void,  notwithstanding  that 
such  person  has  pre\dously,  while  acting  as  broker,  sold  such  shares  by 
mistake,  and  makes  the  contract  for  the  purpose  of  indemnifying  the 
owner. 1  -  -  -  -  A  contract  for  the  sale  of  any  of  the  stocks  enum- 
erated in  the  statute  of  New  York,  relating  to  stock- jobbing,  to  be  trans- 
ferred at  a  future  day,  is  absolutely  void,  if  the  party  contracting  for 
such  sale  and  transfer,  though  in  possession  of  the  certificate  or  other 
evidence  of  the  title  to  such  stock,  as  required  by  the  statute  at  the  time 
of  the  contract,  is  then  already  under  a  liability  or  obligation  for  the 
sale  or  transfer  of  an  equal  or  greater  number  of  shares  of  the  same 
stock.-  The  New  York  stock-jobbing  act  does  not  apply  to  sales  of 
distributive  shares  in  the  effects  of  a  corporation  previously  dissolved.^ 

§  2711.  Dealing  Prohibited  by  Statute:  When  Purchaser 
not  in  Pari  Delicto. —  Where  a  law  prohibits  a  cashier  of  a  bank 
from  dealing  in  stock,  as  the  Pennsylvania  act  of  1850,  it 
invalidates  all  his  contracts  contrary  to  its  mandates.  A  party 
purchasing  stock  from  a  cashier  stands  in  pari  delicto,  and  can- 
not recover  back  the  consideration  paid.  Otherwise,  if  the 
purchaser  supposed  he  was  purchasing  from  a  cashier  as  the 
asrent  of  a  stockholder.* 

Article   III.  Loans. 

Section  Section 

27U.  Loan  of  shares  declared  to  be  a  2716.  Doctrine  that    the  lender  loses 

mutuum.  his  right  of  action  by  waiting 

2715.  Illustration:     transaction    held  until  the  stock  which  he  has 

to    be    in    the    nature    of    a  loaned     has     become     extin- 

mutuum.  guished. 

§  2714.  Lioan  of  Shares    Declared  to  be    a  Mutuum. —  In 

dealings  among  brokers,  shares  of  corporate  stock  are  frequently 
loaned  for  two  purposes:  1.  Where  a  broker  has  sold  partic- 
ular stocks  for  future  delivery  and  is  called  upon  to  make 
delivery  in  kind,  instead  of  settling    on    the  basis  of  '*differ- 

1  Barrett  r.  Mead,  10  Allen  (Mass.)  J  ^  james    v.    Woodruff,     10     Paige 
337.  (N.  Y.),  541. 

2  Stebbins    v.     Leowolf,    3    Cush.  ■*  Burkholder  v.  Beetem,  65  Pa.  St. 
(Mass.),  137.  496. 
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ences  "  between  the  selling  price  and  the  market  price  at  the 
time  of  delivery.  2.  Where  the  parties  desire  to  speculate  in 
the  rise  or  fall  of  particular  stocks,  and  the  holder,  believ- 
ing that  they  will  rise  in  value,  is  willing  to  lend  them  to  a  solv- 
ent person,  he  paying  the  interest  on  the  loan  until  the  holder 
>shall  see  fit  to  call  for  them  ;  the  borrower,  on  the  other  hand, 
believing  that  they  will  depreciate,  intending  to  sell  them  on  a 
falling  market  and  to  buy  other  stocks  of  the  same  kind  at  a 
lower  rate  in  order  to  replace  them,  when  called  upon  by  the 
lender  so  to  do.  A  lending  of  corporate  stocks  for  the  last- 
mentioned  purpose  has  been  classed  with  that  kind  of  contracts 
which,  in  the  language  of  the  civil  law,  is  denominated  a 
muiuum.  A  mutuum  *'is  a  loan  for  use  and  consumption,  the 
thing  being  bailed  to  be  consumed,  and  an  equivalent  in  kind 
subsequently  returned."  ^  In  case  of  a'  loan,  by  way  of 
viuiuum,  the  borrower  is  bound  to  restore,  at  the  time  agreed 
upon,  or  within  a  reasonable  period  after  request,  an  article  of 
the  same  kind  and  quality  as  the  one  originally  lent  to  him."  ^ 
^Yhile  the  lending  of  corporate  stocks  for  the  purpose  last  men- 
tioned is  not  strictly  a  mutuum,  since  the  shares  are  not  to  be 
consumed  in  use,  yet  it  is  a  mutuum  in  the  sense  that  the  partic- 
ular shares  may  be  sold  by  the  borrower  and  he  may  discharge 
his  obligation  by  returning  the  same  number  of  shares  of  the 
same  kind  upon  demand;  in  other  words,  he  is  not  required  to 
return  the  identical  certificates.^ 

§2713.  Illustration:  Transaction  Held  to  be  in  the  Nature 
of  a  Mutuum. —  G.,  owning  shares  of  the  Marietta  &  Cincinnati  Eail- 
way  Company,  in  1856,  transferred  the  same  to  F.,  who  gave  G.  "written 
obligations  for  their  return,  reciting  substantially  as  follows :  ' '  Borrowed 
of  "W.  G.  109  shares  of  Marietta  &  Cincinnati  railroad  stock,  draN\-ing 
interest  at  8  per  cent.,  to  be  returned  on  demand."  Afterwards  the 
Marietta  and  Cincinnati  Kailroad  Company  became  insolvent ;  in  1860  a 
mortgage  upon  the  road  was  foreclosed  ;  all  its  property  and  rights  were 
sold ;  the  sale  was  affirmed  and  a  deed  made  to  the  purchaser ;  and 
afterwards  all  its  property,  rights  and  franchises  were  conveyed  to  a  new 
corporation,  so  that  the  old  corporation  ceased  to  exist  in  fact,  and  its 
stock  from  that  time  ceased  to  have  any  legal  existence  and  became  of 

1  Add.  Coutr.  347.  =  Fosdick  v.  Greene,  27  Oh.  St.  484; 

2  Ibid.  468.  s.  c.  22  Am.  Rep.  328. 
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no  value.  It  was  held  that  the  transaction  was  in  the  nature  of  a  mu- 
tuum,  and  that  payment  in  discharge  of  the  loan  could  be  made  by  a 
return  of  an  equal  number  of  shares  of  stock  in  the  Marietta  &  Cincin- 
nati Railway  Company,  without  regard  to  its  market  value. i 

§  2716.  Doctrine  that  the  Lender  Loses  his  Right  of  Ac- 
tion by  Waiting  until  the  Stock  which  he  has  Loaned  has 
Become  Extinguished.  —  In  the  case  stated  in  the  preceding 
paragraph,  it  was  held  that  the  lender  of  the  stock  had,  by  his 
laches,  lost  his  right  of  action  against  the  borrower,  both  as  to 
the  return  of  the  stock  and  as  to  the  recovery  of  pecuniary 
damages.2  g^t  the  view  of  the  court,  though  forcibly  stated, 
does  not  seem  to  be  sound.  The  case  would  seem  rather  that  of 
a  continuing  trust  or  bailment,  in  which  case  the  statute  of  limit- 
ations would  not  run,  nor  laches  be  imputable,  until  a  repudia- 
tion of  the  trust  relation  by  the  bailee. 


Article  IV.     Sales. 

Section  Section 

2719.  Whether  shares  of  stock  within  2727.  Market  price  of  stock  on  a  given 

the  statute  of  frauds.  day. 

2720.  Motive  of  purchase  immaterial.  2728.  Specific  performance  of  contract 

2721.  Purchases  by  officers    of  stock-  for  sale  of  shares. 

holders.  2729.  When  equity  will  grant  relief  to 

2722.  Whether  agreement  to  purchase  the  vendor. 

construed  to    be    at    par    or  2730.  Circumstances  under  which  spe- 

market  value.  ciflc     performance     not    de- 

2723.  Conditional  sales  of  shares.  creed. 

2724.  Measure  of  damages  for  failure  2731.  Interpretation  of     contract     of 

to  deliver  shares.  sale    reserving    "  all     profits 

2725.  Interpretation:  contract  held  to  and  dividends." 

be  executed  and  to  pass  title.  2732.  Sale  or  executory  agreement. 

•  2726.  Measure  of  damages  for  deceit  2733.  Various  decisions  touching  sales 

inducing  purchase  of  shares.  of  shares. 

§  2719.   Whether   Shares  of   Stock   within  the    Statute    of 
Frauds.  —  Although  there  is  some  conflict  of  decision  on  this 

question,^  yet  the  tendency  of  American  courts  seems  to  be  to 

1  Fosdick  V.  Greene,  27  Oh.  St.  484;  ^  see  Somerby  v.  Buntin,  118  Mass. 
s.  c.  22  Am.  Rep.  328.  279;  s.  c.  19  Am.  Rep.  459;an(e,  §  1068. 

2  Fosdick  V.  Greene,  27  Oh.  St.  484; 
s.  c.  22  Am.  Rep.  328,  336,  339. 
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liold  that  corporate  shares  are  *'  goods,  wares  and  merchandise," 
within  that  section  of  the  statute  of  frauds  which  requires  con- 
tracts for  the  sale  of  goods,  wares  and  merchandise  to  be  in 
writing  unless  accompanied  by  delivery.^  Some  of  the  courts 
likewise  apply  a  liberal  construction  to  the  statutes  against 
fraudulent  conveyances,  and  hold  that  they  extend  to  every  spe- 
cies of  property  which  is  liable  to  be  taken  by  legal  process  for 
the  payment  of  debts,  —  construing  the  words  "goods  and 
chattels  ' '  as  employed  in  the  statute  so  as  to  include  corporate 
stock  and  other  choses  in  action.^ 

§  2720.  Motive  of  Purchase  Immaterial. —  Parties  who  are 
interested  in  opposition  to  a  corporation  have  the  right  to  pur- 
chase its  stock  in  order  to  defeat  a  contract  which  it  is  about  to 
make.^ 

§  2721,  Purchases  by  Officers  of  Stockholders. —  While  the 
officers  of  a  corporation  occupy,  in  a  certain  sense,  a.  fiduciary 
relation  to  the  stockholders,  yet  it  has  been  held  that  a  pur- 
chase of  shares  from  a  stockholder  by  an  officer  cannot  be 
avoided  on  the  ground  of  frauds  from  the  mere  fact  that  the 
officer  had  knowledge  in  his  official  capacity  of  favorable  sales 
of  other  stocks,  which  enhanced  the  value  of  the  stock  gener- 
ally, of  which  fact  the  seller  was  ignorant.*  This  is  in  conform- 
ity with  the  view  taken  by  the  Supreme  Court  of  Indiana,  that 
the  directors  of  a  corporation  are  trustees  for  the  stockholders 
only  in  respect  of  the  management  of  the  business  of  the  corpo- 
ration; and  that  when  they  undertake  to  deal  with  individual 
shareholders  in  the  purchase  of  their  shares  they  deal  with  them 
at  arm's-length,  as  though  no  trust  relation  existed  between  them.^ 

1  Tisdale  v.  Harris,  20  Pick.  (Mass.)  rightly  decided  and  tliat  tlie  statute  of 
9 ;  Boardman  v.  Cutter,  128  Mass.  i588.  fraudulent  conveyances  of  that  State 

2  Sims  V.  Thomas,  12  Ad.  &  El.  extended  to  fraudulent  transfers  of 
536,  55i;  Barrack  r.  McCuUoch,  3  Kay  corporate  stock.  Beckwith  v.  Bur- 
&  J.  110;  Stokoe  v.  Cowan,  29  Beav.  rough,  14  R.  I.  366;  s.  c.  51  Am.  Dec. 
639;  Pinkerton  v.   Manchester  &.c.  R.  392. 

Co.,  42    N.    II.    424,457.     This   con-  ^  Carson  r.  Iowa  City  Gaslight  Co., 

struction  was  criticised  in  Doyle  v.  80  Iowa,  638;  s.  c.  45  N.  W.  Rep.  10G8; 

Sleeper,  1  Dana  (Ky.),  531,  as  being  too  ante,  §  2303. 

elastic;    but    the    Supreme    Court  of  ^  Crowell  v.  Jackson,  23  Atl.  Rep. 

Rhode   Island   was   inclined   to   think  420;  s.  c.  53  N.  J.  L.  G5C. 

that  the  cases  first  above  cited  were  ^  Board  of  Commissioners  v.  Rey- 
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The  Supreme  Court  of  New  York  took  the  same  view  of  the 
question  where  one  of  the  trustees  of  a  corporation  purchased 
of  the  plaintiff  certain  shares  of  its  stock,  and  the  action  was 
brouo-ht  to  have  the  sale  declared  void  and  to  have  the  contract 
rescinded  on  the  ground  of  fraud  and  undue  influence.  It  was 
held  that  the  relation  of  trustee  and  cestui  que  trust  did  not 
exist.  ^ 

§  2722.  Whether  Agreement  to  Purchase  Construed  to  be 
at  Par  or  Market  Value. —  In  the  view  of  the  Supreme  Court 
of  Georgia,  an  agreement  to  purchase  stock  of  a  corporation, 
without  anything  being  said  as  to  whether  it  is  to  be  purchased 
at  its  par  or  market  value,  should  be  construed  as  an  agreement 
to  purchase  at  its^ar  value?  But  with  more  sense,  the  Kansas 
City  Court  of  Appeals,  of  Missouri,  held  that  where  corporate 
stock  is  sold  without  any  stipulated  price,  the  law  implies  a 
promise  to  pay  the  market  value,  and  in  order  that  it  should  have 
a  market  value,  it  is  not  necessary  it  should  be  the  subject  of 
daily  traffic ;  it  is  enough  if  it  was  occasionally  the  subject  of  sale 
or  exchange  in  the  community,  so  as  to  fix  at  different  times  a 
customary  price. ^  It  is  believed  that,  as  between  individuals, 
the  latter  interpretation  ought  to  prevail  where  the  shares  clearly 
have  a  market  value,  and  that  where  they  have  no  market  value, 
then  the  contract  ought  to  be  construed  like  any  other  contract 
where  the  price  is  not  named  and  there  is  no  market  value,  as  a 
contract  to  pay  a  fair  price  —  what  the  thing  is  worth.  But  if 
the  vendor  is  the  corporation  itself,  disclosing  of  its  hitherto 
unissued  shares,  then,  for  reasons  elsewhere  given,*  it  should  be 
held  that  the  par  value  is  intended. 

§  2723.  Conditional  Sales  of  Shares. — Where  a  sale  of  stock  of 
a  corporation  was  made  in  consideration,  in  part,  of  a  promise  that  the 
corporation  would  not  set  up  any  claim  against  the  vendor  of  such 

nolds,   44   Ind.  509,  516;  s.  c.  15  Am.  Schilling  &  Schneider  Brewing  Co.  v. 

Kep.  245.  Schneider,  19  S.  W.  Rep.  G7;  s.  c.  110 

^  Carpenter  v.  Danforth,  52  Barb.  Mo.  83. 
(N.  y.)  681.     As  to  when  the  purchase  ^  Tilliey  v.  Augusta  &c.    R.  Co.,  83 

of  the  shares  of  one  of  the  stoclvholders  Ga.  757;  s.  c.  10  S.  E.  Rep.  448. 
by  the  other  two  is  a  purchase  for  the  ^  Deck  v.  Feld,  38  Mo.  App.  674. 

two,  and  not  for  the  corporation,  see  •*  Ante,  §  1562,  et  seq. 
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stock,  on  account  of  past  transactions,  and,  in  violation  of  such  stipu- 
lation,ttie  company  brought  suit,  it  was  held  that  such  stipulation  was 
not  a  condition  on  which  the  title  of  the  stock  depended,  and  that  con- 
sequently, the  title  to  such  stock  did  not  revert  to  the  vendor.^ 

§  2724:.  Measure  of  Damages  for  Failure  to  Deliver 
Shares. —  Where  the  breach  of  a  contract  consists  in  the  failure 
to  deliver  certain  stock  in  a  supposed  corporation,  the  measure 
of  damages  will  be  the  actual  market  value  of  such,  stock. ^  But 
if  it  turns  out  that  the  corporation  was  never  formed  and  the  stock 
never  issued,  and  that  if  any  were  issued  it  would  be  valueless, 
the  plaintiff  can  recover  only  nominal  damages.^ 

§  2725.  Interpretation:  Contract  Held,  to  be  Executed  and 
to  Pass  Title.  —  The  following  writing  obligatory,  '  '•  I  hold  of  the 
stock  of  the  Washington  and  Hope  Railway  Company  $33,250,  or  1,350 
shares,  which  is  sold  to  Paul  F.  Beardsley,  and  which,  though  standino- 
in  my  name,  belongs  to  him,  subject  to  payment  of  $8,000  with 
interest  at  same  rate,  and  from  same  date  as  interest  on  my  purchase  of 
Mr.  Alderman's  stock,"  has  been  held  to  be  an  executed  contract,  "by 
which  the  ownership  of  the  stock  passed  to  Paul  F.  Beardsley,  with  a 
reservation  of  title,  simply  as  security  for  the  purchase  money.^ 

§  272G.  Measure  of  Damages  for  Deceit  Inducing  Pur- 
chase of  Shares. — In  an  action  for  inducing  the  plaintiff,  by 
means  of  false  and  fraudulent  representations,  to  purchase  for 
value,  corporate  shares,  which  the  defendant  knew  to  be  worth- 
less, the  proper  measure  of  damages  is  the  difference  in  value 
of  the  stock,  as  the  condition  of  the  company  issuing  it  reallj^ 
was,  from  what  the  purchaser  was  fraudulently  induced  to  believe 
it  was.  The  market  price  of  the  stock  about  the  time  of,  or 
after  the  purchase,  is  strong  evidence  of  its  value,  and  in  the 
absence  of  other  proof,  will  control.  But  where  the  real  pecu- 
niary condition  of  the  company  is  shown,  from  which  it  appears 
the  stocks  were  worthless,  such  market  price  is  entitled  to  no 
weight  upon  the  question  of  value.     The  purchaser,  after  dis- 

1  Jackson  v.  Grant,  18  N.  J.  Eq.  ^  Beardsley  v.  Beardsley,  138  U.  S. 
145.                                                                      262;  s.  c.  34  L.  ed.  928;    11  Sup.  Ct. 

2  Deck  V.  Feld,  38  Mo.  App,  674.  Eep.  318. 
^  Gibson   v.  Whip  Publishing  Co., 

28  Mo,  App.  450. 

1961 


2  Thomp.  Corp.  §  2728.]     shares  considered  as  property. 

CO  very  of  their  worthlessness,  is  not  bound  to  mitigate  the  loss  of 
him  by  whose  fraud  he  was  induced  to  purchase,  bj  himself 
cheating  some  ignorant  purchaser.^ 

§  2727.  Market  Price  of  Stock  on  a  Given  Day.  —  Under  a 
reference  to  ascertain  the  market  price  of  a  certain  stock  on  a 
o^iven  dav,  the  intrinsic  value  of  the  stock  should  not  enter  into 
the  estimate,  unless  there  has  been  no  market  price  within  a  rea- 
sonable period,  either  before  or  after  that  day.  It  is  not  mate- 
rial to  inquire  why  the  stock  appeared  in  the  market,  when  it 
was  not  thrown  on  the  market  in  large  quantities.^ 

§  2728.  Specific  Performance  of  Contract  for  Sale  of 
Shares. —  As  a  general  rule,  equity  will  not  decree  the  specific 
performance  of  an  executory  contract  for  the  sale  of  personal 
property.^  An  exception  to  the  rule  is  admitted  where  the  sub- 
ject-matter of  the  sale  is  something  which  possesses  a  pretinm 
affcctionis,  or  where  for  some  reason,  the  purchaser  could  not 
have  declined  relief  in  an  action  at  law  for  damages.  This  prin- 
ciple applies  to  sales  of  shares  of  corporate  stock;  and  the 
general  rule  is  that  equity  will  not  enforce  specific  performance 
of  such  contracts.  But  it  has  nevertheless  been  held  that  where 
a  purchaser  has  bargained  for  or  taken  an  option  upon  such 
shares,  because  they  have  to  him  an  unique  or  special  value,  the 
loss  of  which  could  not  be  adequately  compensated  by  an  action 
at  law,  the  chancellor,  in  the  exercise  of  a  sound  discretion,  may 
decree  specific  performance.* 

1  Ilubbell  V.  Meigs,  50  N.  Y.  480.  Alien  (Mass."),  371;  Johnson  v.  Brooks, 

2  Douglas  V.  Merceles,  25  N.  J.  Eq.  93  N.  Y.  337;  Cushman  v.  Thayer  Man. 
144.  &c.  Co.,  7G  N.  Y.  3C8 ;  s.  c.  32  Am.  Rep. 

3  Fry  Spec.  Perform.  (Am.  ed.  315;  White  v.  Schuyler,  31  IIow.  Pr. 
1884),  §  56;  3d  Eng.  ed.  1892,  §§  66,  (N.  Y.)  38;  Ashe  v.  Johnson,  2  Jones 
78;  Pomeroy  Spec.  Perform.,  §  47;  Eq.  (N.  C.)  140;  Cheale  v.  Kenward, 
Madison  v.  Chinn,  3  J.  J.  Marsh.  230.  3  De  Gex  &  J.  27;  Duncuftr.  Albrecht, 

■*  Reasoning  in  Bumgardnerw.  Leav-  12  Sim.  189;    Cowles  v.  Whitman,  10 

itt,  35  W.  Va.  194;  s.   c.  12  L.    R.  A.  Conn.   121;    s.    c.    25    Am.    Dec.    60; 

776;  9  Rail.  &  Corp.  L.  J.  430;  13  S.  E.  Draper  v.  Stone,  71  Me.  175;  Leach  v. 

Rep.  67.     See  alsoChater  v.  San  Fran-  Fobes,  11  Gray  (Mass.),   506;  s.  c.  71 

Cisco  Sugar  Refining  Co.,  19  Cal.  219;  Am.  Dec.  732;  Bissellv.  Michigan  &c. 

Treasurer  v.  Commercial  Gold  Mining  Bank,  5  McLean  (U.  S.),  495;  Doloret 

Co.,23CaL  392;  Baldwin  v.  Com.,  11  v.  Rothschild,  1  Sim  &  Stu.  500. 
Bush    (Ky.),   417;     Todd    v.    Taft,    7 
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§   2729.   When  Equity  will  Grant  Relief  to  the  Vendor. — 

There  is  more  difficulty  in  discovering  any  tenable  o^round,  con- 
sistent with  the  theory  upon  which  courts  of  equity  proceed  in 
granting  this  species  of  extraordinary  relief,  upon  which  the 
vendor  can  claim  a  specific  j^erf ormance  of  the  contract ;  since  a 
specific  performance  at  his  suit  turns  the  action  into  a  mere 
action  for  the  collection  of  the  purchase  money.  Nevertheless, 
it  is  sought  to  sustain  this  jurisdiction  upon  the  theory  of  mutu- 
ality ;  and  the  theory  seems  to  be  to  consider  whether,  under  the 
circumstances  of  the  case,  the  vendee  would  be  entitled  to  a 
specific  performance  if  he  should  seek  it,  and  then  to  award 
specific  performance  in  favor  of  the  vendor,  on  the  theory  that 
where  the  right  to  specific  performance  exists  at  all,  it  must  be 
mutual  and  that  the  remedy  must  be  alike  accessible  to  both 
parties.^ 

§  2730.  Circumstances  under  which  Specific  Performance 
not  Decreed. —  Specific  performance  of  a  contract  of  this  kind  will  not 
be  decreed  except  upon  clear  and  satisfactory  evidence.  This,  indeed, 
is  au  elementary  rule  with  reference  to  the  specific  performance  of  con- 
tracts. ^  Such  relief  has  been  refused  in  the  case  of  an  alleged  sale  of 
mining  shares,  where  the  complainant  had  taken  no  steps  to  preserv'e 
the  evidence  of  the  execution  of  the  contract,  or  of  its  terms,  and 
sought  to  enforce  the  contract  after  the  death  of  the  other  contracting 
party.^  Specific  performance  of  a  contract  by  a  railroad  company  to 
transfer  bonds  and  stocks  to  a  construction  contractor  in  payment  for 
the  work  and  materials  done  and  furnished  by  him  in  excess  of  pay- 
ments will  not  be  decreed  where  heavy  obligations  created  by  him  are 
outstanding  against  the  company,  and  the  stock  and  bonds  have  con- 
fessedly no  market  value. ^ 

§  2731.  Interpretation  of  Contract  of  Sale  Reserving-  <*  all 
Profits  and  Dividends." — The  plaintiff  entered  into  a  contract  with 
the  defendant  by  which  he  agreed  to  exchange  with  defendant,  at  the 

1  Bmngardner  u.  Leavltt,  35  "W.  "Va.  ^  Knoll  v.  Harvey,  19  "Wis.  99. 

194;  s.  c.    12  L.  R.  A.  776.     See   also  3  Hibbert  v.  Mackinnon,    79   "Wis. 


Walker  v.  Bartlett,  2  Jur.  (n.  s.)  643 
Paine  v.  Hutchinson,  L.  R.  3  Eq.  257 
Duvell    V.    Myers,    2    Md.    Ch.   401 


673;  s.  c.  49  N.  W.  Rep.  21.  See  in 
illustration  of  the  principle,  Ryder  v. 
BushwickR.  Co.,  32  N.   Y.   St.  Rep. 


Moore?;.  Fitz  Randolph,  6 Leigh  (Va.),      1105;  s.  c.  10  N.  Y.  Supp.  748. 

175;  s.  c.  29  Am.  Dec.    208;   Pomeroy  *  Wood  r.  Boney  (N.    J.),   21   Atl. 

Spec.  Performance,  §  165.  Rep.  574. 
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option  of  the  latter,  twenty  shares  of  stock  in  a  certain  corporation,  for 
ten  shares  in  another  corporation, —  the  defendant  agreeing  that,  in 
case  he  should  elect  to  make  the  exchange  and  the  same  should  he 
made,  "  all  X'l'^^fif'^  3,nd  dividends  of  and  upon  such  stock  up  to  the 
first  day  of  .January,  1872,  should  be  paid  to  the  defendant."  The 
exchange  was  effected  in  pursuance  of  the  contract.  No  dividends 
were  declared  on  the  stock,  nor  was  any  distribution  of  profits  made  or 
paid  by  the  company,  after  the  making  of  the  contract,  and  prior  to 
January  1st,  1872.  In  an  action  to  recover  a  dividend  made  on  the  9th 
of  April,  1872,  it  was  held  that  the  plaintiff  was  not  entitled  to  recover 
any  portion  of  it,  although  it  was  found  as  a  fact  that  a  part  of  it  was 
earned  prior  to  Januar3\i  This  is  in  pursuance  of  what  was  said  in  a 
former  case  in  the  same  court:  "  When,  therefore,  a  contract  is  made 
in  relation  to  dividends  or  profits,  it  must  be  deemed  to  have  reference 
to  dividends  or  profits  to  be  ascertained  and  declared  by  the  particular 
company,  and  not  to  growing  profits  from  day  to  day,  or  month  to 
month,  to  be  ascertained  upon  an  investigation  b}'  third  persons,  or  a 
court  of  justice,  into  the  accounts  and  transactions  of  the  company."  ^ 

§  2732.  Sale  or  Executory  Agreement.  —  Defendant  gave 
plaintiff  his  note  for  the  purchase  price  of  some  railroad  stock,  plaintiff 
giving  back  a  bill  of  sale,  in  which  it  was  recited  that  the  stock  had 
been  transferred  to  defendant,  but  that  plaintiff  was  to  hold  the  same 
for  the  payment  of  the  note,  and  that  plaintiff  would  deliver  the  stock, 
specif  jnng  the  particular  certificates,  upon  such  payment.  In  an  action 
on  the  note,  it  was  held  that  the  transaction  was  a  sale  and  not  an 
executory  agreement,  and  plaintiff  was  not  bound  to  tender  the  stock 
or  make  any  formal  transfer  thereof  on  the  books  of  the  railroad 
company  until  payment  or  tender  thereof  by  defendant.  ^ 

§  2733.  Various    Decisions    Touching    Sales    of   Shares. — 

Where  there  has  been  a  sale  of  stock,  and  the  buyer  has  paid  par  value 
and  also  a  pro  rata  portion  of  an  anticipated  dividend,  if  it  turns  out 
that  no  di\idend  has  been  earned,  he  may  recover  back  so  much  of  the 
purchase  price  as  was  paid  for  the  anticipated  dividend.^     .     .     _     . 

1  Hyatt  V.  Allen,  56  N.  Y.  553 ;  s.  c.  was  held  that  the  agreement  to  sell 
15  Am.  Rep.  449.  was  merely  executory,  and  would  not 

2  Clapp  V.  Astor,  2  Edw.  Ch.  ("N.  be  specifically  enforced  after  the  lapse 
Y.)  379.  Compare  Re  Barton's  Trust,  of  sixty  years,  see  Moss'  Appeal,  43 
L.  R.  5  Eq.  238;  ante,  §  2172.  Pa.  St.  23. 

2  James  v.  Hamilton,  5  Thomp.  &C.  *  Riggs  v.  Tayloe,  2  Cranch  C.  C. 

(N.  Y.)   183;  s.  c.  2  Hun  (N.  Y.),  6.30.       (U.  S.)  687. 
For  another  state  of  facts  on  which  it 
1964 


OTHER   DEALINGS    IN    SHAKES.       [*2  Thomp.  Coip.    §   2733. 

Upon  an  agreement  that  there  should  be  a  fair  examination  of  the 
affairs  of  a  corporation,  with  reference  to  the  question  of  the  value  of 
the  stock,  and  that  one  owner  should  sell  out  his  shares  to  the  others  at 
a  price  based  upon  the  result  of  that  examiuation,  the  seller  is  entitled 
to  relief ,  upon  proof  ot  fraudulent  practices  upon  him  in  the  exami- 
nation.^ -  -  -  -  A.  agreed  to  sell  certain  shares  of  stock  toS., 
who  delivered  in  payment  therefor  a  draft  on  P. ,  to  whom  A.  gave  up 
the  draft  on  receipt  of  G.'s  check  on  a  bank.  The  bank  refused  to  pay 
the  check,  and  A.  declined  to  transfer  the  stock,  and  did  not  tender 
back  the  check  to  S.  untU.  the  trial  of  an  action  for  the  non-delivery. 
Here,  as  the  shares  had  been  paid  for,  the  action  for  non-delivery  was 
maintainable.^  _  -  -  _  Certain  stock  in  a  company  was  sold  at 
par.  A  note  was  given  for  the  price  payable  out  of  the  net  receipts  or 
earnings  of  the  stock,  to  be  paid  quarterly  by  the  company.  The  note 
contained  a  condition  that  the  principal  should  become  due  upon 
failure  to  pay  the  installments  regularly.  This  transaction,  by  which 
the  stock  was  to  pay  for  itself,  so  to  speak,  was  a  valid  sale  under 
the  circumstances,  the  shares  ha\-iug  been  delivered. ^  _  .  .  - 
Where  the  vendee  of  shares  gave  his  note  for  the  purchase  money,  and 
to  secure  the  note  mortgaged  his  interest  in  the  company,  the  equity  of 
redemption  was  not  extinguished  by  proceedings  to  foreclose  the  same, 
taken  during  the  rear  of  1861-18G5,  within  the  Union  lines,  whilst  the 
defendants  were  in  the  Confederate  lines,  and  communication  between 
the  two  was  nearly  impossible.^  -  -  -  -  A  purchase  of  all  the  cor- 
porate stock,  by  two  persons  jointly,  does  not  render  them  joint 
tenants,  tenants  in  common,  nor  partners.  They  become  or  remain 
corporators. 5  -  -  .  -  Where  a  person  was  entitled  to  shares  in 
an  incorporated  company,  on  his  perfonning  certain  acts  for  them, 
and  where  the  company"  did  not  set  up  any  want  of  complete  perform- 
ance of  the  condition  as  a  ground  of  forfeiture,  but  conducted  in  the 
matter  as  if  fuU  performance  had  been  made,  and  such  person  conveyed 
certain  of  his  shares  to  a  third  person,  it  was  not  competent  for  the 
latter  to  set  up  such  a  condition  to  avoid  his  own  contract  in  the  pur- 
chase.® -  -  -  -  Where  A.  transferred  to  B.  stock  in  a  turnpike 
company,  which,  at  the  time  of  the  transfer,  api^eared  by  the  books  of 
the  company  to  have  been  fully  paid  up,  by  a  credit  of  interest  on  the 
amount  before  paid,  in  pursuance  of  a  resolution  of  the  directors,  and 
this  resolution  was,  after  the  transfer,  repealed,  and  the  stockholders 

1  Hager  v.  Thomson,   1  Black  (U.  <  Dean  r.  Nelson,  10  Wall.   (U.  S.) 
S.),  80.  158. 

2  Sears  v.  Ames,  117  Mass.  413.  ^  Russell    v.    McLellan,    U     Pick. 

3  Dean  v.  Nelson,  10  Wall.  (U.  S.)  (Mass.)  63. 

158.  ^  Bradley  v.  Chase,  22  Me.  511. 
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called  upon  to  pay  in  the  amount  before  allowed  for  interest,  in 
consequence  of  which  B.  paid  to  the  company  that  sum  on  tlie  shares 
transferred  to  him  by  A. ,  it  was  held  that  B.  could  not  maintain  an  action 
to  recover  the  amount  from  A.,  there  being  neither  fraud  nor  warranty. ^ 
-  -  -  -  In  Louisiana,  where  property  incumbered  with  a  mort- 
gage to  secure  the  subscription  of  a  shareholder  to  the  capital  stock  of 
a  corporation,  is  sold  with  the  shares  of  stock,  for  a  certain  price,  and 
without  guaranty  against  the  mortgage,  the  purchaser  is  liable  to  the 
original  stockholder,  who,  when  called  on  for  payment  of  the  subscrip- 
tion, may  call  in  warranty  his  vendee,  although  there  had  never  been 
any  transfer  of  the  stock  on  the  books  of  the  company. 2  -  -  -  - 
Shares  of  stock  being,  as  seen  elsewhere,  "  goods,  wares  and  merchan- 
dise "  within  the  statute  of  frauds, ^  an  executory  verbal  contract  to  sell 
them  is  void,"*  and  a  release  from  such  a  contract  has  been  held  an 
insufficient  consideration  to  support  a  promise  by  the  releasee  to  pay  a 
sum  of  money. ^ 

Article  V.     Warranties. 

Section  Section 

2737j  Express  warranty  in  the  sale  of      2740.  No    implied    warranty    against 
shares.  fraudulent  over-issues. 

2738.  No  implied  warranty  that  direct-      nTA-,     \         ^ 

'■  •'  2741.  A  contrary  view, 

ors  will  accejit  purchaser. 

2739.  No    implied  warranty  that  the      2742.  Cases   to    which   the   foregoing 

corporation  is  a  corporation  principle  does  not  apply. 

de  jure. 

§  2737.  Express  Warranty  in  the  Sale  of  Shares. —  A  war- 
ranty by  the  seller  of  corporate  stock,  that  no  assessments  are 
about  to  be  made,  is  not  broken  by  the  fact  that  shortly  after 
the  sale  the  stockholders  by  agreement  issue  new  stock  to  be 
purchased  by  themselves,  the  proceeds  to  be  applied  in  payment 
of  debts.^ 

§  2738.  No  Implied  Warranty  that  Directors  will  Accept 
Purchaser.  —  As  already  seen,^  the  governing  instrument  of  the 
corporation  in  some  cases  vests  in  the  directors  the  power  to 

1  Cunningham  v.  Spier,  13  Johns.  ^  Tisdale  v.  Harris,  20  Pick. 
(N.  Y.)  392.  (Mass.)  9. 

2  Clinton  &c.  R.  Co.  v.  Eason,    14  ^  North  v.  Forest,  15  Conn.    400. 
La.  An.  828.  e  Humphrey  v.  Merriam,  46  Minn. 

3  Ante,  §  2749.  413;  s.  c.  49  N.  W.  Rep.  199. 

'  Ante,  §  2320. 
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refuse  to  admit  a  transferee  to  membership.  This  is  more  fre- 
quently the  case  in  respect  of  English  companies.  It  has  been 
held  that  a  contract  whereby  shares  are  sold  according  to  the 
rules  of  the  London  stock  exchange  does  not  import  an  under- 
taking by  the  vendor  that  the  company  will  register  the  trans- 
feree; so  that  if  the  directors  decline  to  register  him  the 
transferee  has  no  action  for  damages  against  the  transferor. ^ 

§  2739.  Xo  Implied  Warranty  that  the  Corporation  is  a 
Corporation  de  Jure. —  It  has  been  held  that  the  law  does  not 
implj^  a  warranty  on  the  part  of  the  vendor  of  certificates  of 
stock  that  the  corporation  issuing  them  is  a  corporation  de  jure; 
but  that  if  the  corporation  is  authorized  by  an  existing  statute 
and  is  otherwise  a  corporation  de  facto,  that  is  sufficient  to 
relieve  him  under  the  theory  of  an  implied  warranty. ^ 

§  2740.  Xo  Implied  AVarranty  Against  Fraudulent  Over- 
Issues. —  It  has  been  held  that,  while  the  vendor  of  shares  of 
stock  impliedly  warrants  that  the  certificate  is  issued  by  the 
duly  constituted  officers  of  the  company  and  is  sealed  with  the 
genuine  seal  of  the  corporation, —  that  is  to  say,  he  impliedly 
warrants  that  \t  i:i  no  forgery ,  —  yet  that  he  does  not  impliedly 
warrant  that  such  shares  have  not  been  fraudulently  issued  by 
the  officers  of  the  corporation  in  excess  of  its  charter  limit ;  and 
that  if  such  proves  to  be  the  case,  the  vendee  has  no  recourse 
against  him.^  This  decision  proceeds  upon  the  principle,  already 
stated,  that  although  in  such  a  case  the  purchaser  of  fraudulent 
shares  is  not  entitled  to  the  rights  of  the  shareholder,  yet  the 
fraudulently  issued  certificate  so  far  operates  in  his  hands  as  an 
estoppel  against  the  corporation  as  to  prevent  them  from  resistino- 
his  action  to  be  indemnified  in  respect  of  what  he  has  lost  by 
reason  of  purchasing  or  advancing  money  on  the  faith  of  the 
same.^ 

1  stray  v.  Russell,  1  El.  &  El.  888,  3  People's  Bank  v.  Kurt'^c,  99  Pa.  St. 
917;  London  Founder's  Assoc,  v.  344;  s.  c.  44  Am.  Rep.  112.  See  to  the 
Clarke,  20  Q.  B.  Div.  57G;  s.  c.  57  L.  same  effect,  Seiser  v.  Mali,  41  N.  Y. 
J.  (Q.  B.)  291;  59  L.  T.  fx.  s.)  93;  3G  C19;  reversing  s.  c.  32  Barb.  (X.  Y.) 
"Week.  Rep.  489.  70.  Compare  State  v.  North  Louisiana 

2  Harter  v.  Eltzroth,  111  Ind.  159,  &c.  11.  Co.,  34  La.  An.  947. 

161.  ■*  It  was  upon  this  ground  that  Taf  t, 
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§  2741.  A  Contrary  View.  —  It  has  been  held  by  Taft,  J.,  in 
the  Superior  Court  of   Cincinnati,  in  an  elaborate  opinion,  that 
in  a  sale  of  spurious  corporate  stock  certificates  by  an  innocent 
vendor  to  an  innocent  vendee,  there  is  an  implied  waiTanty  of 
genuineness,  and  the  vendor  is  liable    for  its  breach.^     A  little 
reflection  will  disclose  that  this  holding  involves   an  exceedingly 
close  question.     A  careful  discrimination  must  be  made  between 
the  sale  of  pretended  shares  which  are  evidenced  by  certificates 
which  are  spurious,  in  the  sense  in  which  forged  or  fraudulent 
certificates  are  spurious,  and  the  case  of  the  sale  of  shares  of  a 
well-known  series  which  may  turn  out  to  have  been  issued  without 
authority  on  the  part  of  the  ofiicers  of  the  corporation  to  issue 
them.     Mr.  Benjamin,  in  discussing  the  principle,  saj^s :  "  Under 
this  head  may  also  properly  be  included  the  class  of  cases  in  which 
it  has  been  held  that  a  vendor  who  sells  bills  of  exchange,  notes, 
shares,  certificates    and  other    securities,  is  bound,  not  by  the 
collateral  contract  of  warranty,  but  by  the  principal    contract 
itself,  to  deliver,  as  a  condition  precedent,  that  which  is  genuine, 
and  not  that  which  is  false,  counterfeit,  or  not  marketable  by 
the  name  or  denomination  used  in  describing  it."^     The  cases 
cited   by  Benjamin  in  support  of  this  passage  were  not  all  of 
them  cases  involving   forgeries,  though  several  of   them  were 
cases  of  that  character.^     Among  the  cases  which  he  thus  cites 
is  one  where  the  subject  of  sale  was  four  bonds  of  the  govern- 
ment of  Guatemala.     The  bonds  delivered  under  the   contract 
were    bonds   which    had    been    issued    by    that   government, 
but  which  were  not  marketable    or  valuable,  because  the  gov- 

J.,  in  a  case  about  to  be  considered,  company  as  if  the  stock  had  been  gen- 
undertook  to  distinguish  this  case  from  uine  and  the  transfer  had  been  refused 
the  case  which  he  had  under  consider-  by  the  company.  It  has  already  been 
ation  in  Cincinnati  &c.  E.  Co.  v.  Citi-  held  in  this  case  that  no  recovery  can 
zens'  Nat.  Bank,  24  Oh.  L.  J.  198,  211.  be  had  against  the  railway  company 
In  the  case  at  bar  he  said:  "The  on  these  certificates.  This  fact  makes 
certificates,  while  properly  signed  by  the  Kurtz  case  inapplicable  here." 
the  duly  constituted  officers,  were  not  ^  Cincinnati  &c.  R.  Co.  v.  Citizen's 
issued  by  them.  The  ratio  decidendi  Nat.  Bank,  24  Oh.  L.  J.  198. 
of  the  Kurtz  case  is  that  the  vendor  of  ^  Benjamin  on  Sales,  Ben.  Ed.  18S8, 
the  certificates  in  question  there,  which  §  607. 

were  fraudulently  issued,  transferred  s  Jones    v.     Ryde,  5    Taunt.    488; 

to  the  vendee  a  chose  in  action  giving  Westropp  v.  Solomon,  8   C.   B.    345; 

to  the  vendee  exactly  the  same  remedy  Gurney  v.  Womersley,  4  El.  &  Bl.  133. 
and  amount  of  recovery   against  the 
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ernment  had,  after  their  issue,  repudiated  all  of  its  bonds 
which  were  unstamped,  as  these  were.  Although  both  parties 
to  the  sale  were  ignorant  of  this  repudiation,  it  was  held  that 
the  price  of  the  bonds  could  be  recovered.  The  reasoning  of 
Tindal,  C.  J.,  was  that  the  contract  was  for  real  Guatemala 
bonds,  and  that  the  case  was  the  same  as  if  the  contract  had  been 
to  sell  foreio-n  coin  and 'the  defendant  had  delivered  counters 
instead.  "  It  is  not,"  said  he,  "  a  question  of  warranty,  but 
whether  the  defendant  has  not  delivered  something  which,  though 
resemblincf  the  article  contracted  to  be  sold,  is  of  no  value.  "^ 
Another  case  in  illustration  of  the  same  doctrine  was  a  case 
where  the  subject  of  the  sale  was  what  purported  on  its  face  to 
be  a  foreign  bill  of  exchange,  and  which,  therefore,  prima  facie, 
required  no  stamp  in  order  to  its  validity  under  the  EngHsh  stamp 
laws.  But  it  turned  out  that  the  bill  was  really  drawn  in  England, 
and,  being  unstamped,  it  was  hence  worthless.  It  was  held  that 
the  purchaser  was  entitled  to  recover  back  the  price,  because  the 
thinir  sold  was  not  of  the  kind  described  in  the  contract  of  sale, — 
that  is,  was  not  reall}'^  a  foreign  bill  of  exchange. ^  The  princi- 
ple on  which  the  EngUsh  courts  thus  proceed  is  closely  analogous 
to  a  principle  already  considered,  under  which  a  party  enters 
into  a  contract  to  take  shares  in  a  given  venture,  —  that  is,  in  a 
corporation  organized  for  certain  objects  or  having  a  certain 
capital, —  and  when  it  comes  to  the  execution  of  the  contract, 
he  finds  that  it  involves  an  attempt  to  impose  upon  him  shares 
of  a  different  nature,  that  is,  shares  in  a  corporation  organized 
for  dijfferent  objects  or  having  a  different  capital.  In  such  cases, 
as  he  contracted  to  become  the  purchaser  of  one  thing,  he  can- 
not be  compelled  to  become  the  purchaser  of  another  thing.  In 
other  words,  the  law  cannot  make  for  him  a  different  contract 
from  that  to  which  he  himseK  consented."  Judge  Taft,  after 
going  carefully  over  these  and  other  decisions,  came  to  the  con- 
clusion that  the  principle  involved  in  them  is  applicable  to  the 
case  w^here  a  corporation,  having  issued  all  the  shares  which  it 
could  issue  under  its  governing  statute  and  articles,  other  share 

1  Youug   V.  Cole,  3  Biiig.    (N.   C.)  ^  ^^te,  §   GG,  et  seq.,  aud   §  1267,  et 
724.                                                                         seq. 

2  Goiupurtz  V.  Bartlett,  2  El.  &  Bl. 
849. 
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certificates,  signed  in  blank  by  the  president  and  sealed  with  the 
corporate  seal  and  left  with  the  secretary  for  use  in  executing 
transfers,  were  fraudulently  issued  by  him  and  pledged  as  col- 
lateral security  for  his  own  ends.  The  learned  Judge  held  that, 
in  the  case  of  an  assignment  of  a  certificate,  representing  such 
spurious  shares,  there  was  an  implied  warranty  that  the  certifi- 
cate represented  genuine  shares;  in  other  words,  the  thing 
intended  to  be  transferred  was  not  the  particular  piece  of  paper, 
but  genuine  shares  of  the  particular  corporation ;  and  he  pointed 
out  that  the  American  theory  proceeds  upon  an  imj^lied  warranty 
of  identity,  while  the  English  theory,  reaching  the  same  result, 
proceeds  upon  a  condition  of  the  principal  contract,  that  one 
thing  has  been  bargained  for  and  another  delivered.^ 

§  2742.  Cases  to  Whicli  the  Foregoing  Principle  does  not 
Ai>piy. —  The  foregoing  principle  does  not  apply  to  a  case  where 
hoth  parties  knoiv  what  they  are  contracting  for,  although  the 
thing  turns  out  to  be,  in  regard  of  its  validity,  different  from 
what  both  parties  expected.  There  may  be  very  great  difficulty 
in  distinguishing  the  two  classes  of  cases,  and  possibly  they  are 
not  distinguishable  on  an}^  very  strict  principle.  But,  in  illus- 
tration of  this  attempted  distinction,  we  may  take  an  English 
case  where  the  subject  of  the  sale  was  "  Kentish  Coast  Eailway 
Scrip."  The  scrip  delivered,  in  pursuance  of  the  contract  of 
sale,  was  scrip  which  had  been  sold  in  the  market  by  that  name 
for  several  months.  There  was  no  scrip  of  that  name  in  exist- 
ence. The  company  had  been  organized;  allotments  of  its 
stock  had  been  made;  money  had  been  deposited  under  such 
allotments,  and  scrip  certificates  had  been  issued  by  the  secre- 
tary to  represent  them.  After  several  months,  during  which  the 
certificates  had  been  generally  dealt  in  in  the  market,  the  direct- 
ors declared  that  the  issue  of  the  certificates  was  in  excess  of  the 
authority  of  the  secretary.  An  action  was  brought  by  the  pui'- 
chaser  against  his  vendor  to  recover  on  the  theory  of  an  implied 
warranty  that  the  secretary  had  authority  to  issue  the  certificates. 
But  the  Court  of  Exchequer  decided  that  the  question  was 
whether,  when  the  parties  contracted  for  a  sale  of  "  Kentish 

1  Cincinnati  &c.  R.  Co.  v.  Citizen's  Nat.  Bank,  2-t  Oh.  L.  J.  198,  210. 
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E^ilway  Scrip,"  they  meant  the  scrip  then  on  the  market  and 
the  scrip  which  was  actually  delivered,  which  question  was  a 
question  for  the  jury.  The  court  also  intimated  that  the  con- 
tract had  probably  been  complied  with,  because  no  other  scrip 
of  the  kind  was  on  the  market.  The  principle  on  which  the  case 
proceeded  was  that  the  parties  had  contracted  for  the  kind  of 
scrip  which  was  being  sold  on  the  market  under  that  designation, 
without  reference  to  its  character.  So  far  as  they  were  con- 
cerned, the  scrip  was  genuine,  because  it  was  with  reference  to 
that  scrip  that  their  contract  had  been  made.^  On  the  same 
principle,  where  municipal  hands  are  issued  payable  to  a  party 
named  or  to  the  bearer,  and  such  bonds,  properly  executed,  are 
put  upon  the  market  and  sold,  and  it  afterwards  is  judicially 
determined  that  the  legislature  had  no  power  to  pass  the  statute 
under  which  they  were  issued,  one  who  purchases  them  from 
another  equally  innocent  with  himself,  cannot  recover  the  pur- 
chase money,  on  the  ground  of  a  failure  of  consideration. ^ 

Article  VI.     Other  Dealings. 

Section  Section 

2746.  Law  of  the  place,  2752.   Sale  by  heir  no  estoppel  against 

2747.  Reduction  by  husband  of  wife's  him  as  administrator. 

shares  into  his  possession.  g^-g^  Liability    for    intermediate    as- 

2748.  What  acts  indicate   a  purpose  sessments  in    case    of    a  sale 

on  the  part  of  husband  not  to  ^j^j^  ^^  ^^^^^^  ^^  repurchase. 

reduce  wife's  shares  into  his  ^^,  .     , ,    , ,  ^         j 

2754.  When     stockholders     estopped 

.  ,    '  .    ,  from  impeaching   validity    of 

2749.  Assignment  by  married   woman 

in  pledge   to   secure   debt  of 

husband.  2755.  Effect  of  by-law  giving  to  other 

2750.  Apportionment  as  between  leg-  stockholders   a  right  of   pre- 

atees.  emption. 

2751.  Shares  held  by  a  partnership :  ef-      2756.   Particular  contracts  relating  to 

feet  of  succession  in  the  firm.  corporate  shares  construed. 

§  2746.  Law  of  the  Place. —  It  has  been  held,  in  a  controversy 
touching  the  validity  of  a  transfer  of  share  certificates  in  England, 
that  the  question  whether  a  bank  which  had  taken  such  shares 
from  a  fraudulent  broker  as  pledgee  for  a  loan  to  him  was  to  be 

1  Lambert  v.  Heath,  15  Mees.  &  W.  See  also  ^tna  Life  Ins.  Co.  v.  Middle- 
486.  port,  124  U.  S.  534. 

2  Otis  V.  Cullum,  92  U.  S.  447,  449. 
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deemed  to  be  rightfully  in  possession  of  them,  was  to  be  decided 
in  conformity  with  the  English  law,  as  the  transaction  took  place 
in  England,  although  the  consequences  of  being  rightfully  in 
possession  of  them  might  be  determined  by  the  American  law.^ 

§  2747.  Reduction  by  Husband  of  Wife's  Shares  into  his 
Possession.  — From  the  doctrine  that  shares  of  stock  are  per- 
sonal property,  it  would  follow  that,  upon  a  marriage  without  a 
settlement,  the  shares  owned  b}"  a  wife  would  at  common  law 
vest  in  the  husband,  so  as  to  entitle  him  to  reduce  them  into  his 
possession.  But  it  is  a  principle  that  a  merely  fiduciary  posses- 
sion, by  a  husband  of  his  wife's  propert}',  can  not  be  considered 
such  a  reduction  into  possession  as  will  entitle  his  representatives, 
on  his  death,  to  such  property  to  the  exclusion  of  the  surviving 
wife;  2  and  upon  the  same  principle  it  has  been  held  that  the 
shares  of  stock  belonging  to  a  married  woman  are  not  reduced 
into  her  husband's  possession,  so  as  to  become  vested  in  him  by 
a  transfer  of  them  to  him  as  a  trustee;  since  the  transfer  was 
made  diverso  intuito.^ 

§  2748.  What  Acts  Indicate  a  Purpose  on  the  Pai't  of 
Husband  not  to  Reduce  AVife's  Shares  into  his  Possession. — 

Previous  to  her  marriage  a  wife  held  certain  shares  of  stock  in 
an  incorporated  company,  the  profits  of  which  the  husband 
received  until  the  charter  expired,  at  which  time  the  stockhold- 
ers were  entitled  to  subscribe  a  portion  of  their  shares  in  a  new 
bank.  He  subscribed  the  authorized  amount  in  the  name  of  his 
wife,  and  refused  to  receive  the  balance  in  money,  saying  that  it 
was  not  his,  but  his  wife's.  After  his  decease,  his  executors 
received  this  balance,  and  the  dividends  and  profits  on  the 
shares,  and  also  a  sum  payable  on  account  of  the  reduction  of 
the  capital  of  the  bank.  It  was  held  that  the  husband  had,  by 
these  acts,  indicated  a  plain  intention  not  to  reduce  the  shares 
into  his  possession,  and  that  the  widow  was  entitled  to  recover 
of  his  executors  the  sum  so  received, with  interest.* 

i  Williams  v.  Colonial  Bank,  38  Ch.  3  -yvall  v.  Tomlinson,  16  Ves.  413. 

Div.  388;  s.  c.  57  L.  J.  Ch,  D.  826;  59  *  Stanwood  v.  Stanwood,  17  Mass. 

L.  T.  Cn.  8.)  643;  36  Week.  Rep.  625.  57. 

2  Baker  i'.  Hall,  12  Ves.  501. 
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§  2740.  Assig^nment  by  Married  Woman  in  Pledge  to  Secure 
Debt  of  Husband. —  In  New  Jersey,  while  it  is  settled  that  a 
married  woman  may  not  bind  herself  by  her  promise  to  pay  the 
debt  of  another,  yet  it  has  been  held  that  where  a  mamed  woman 
has  transferred  to  another  person  shares  of  corporate  stock  in 
pledge  to  secure  the  debt  of  her  husband,  and  the  transfer  has 
been  made  upon  the  books  of  the  company,  and  has  been  re- 
peatedly recognized  by  her  in  the  form  of  petitions  for  leaye  to 
vote  at  corporate  elections  in  respect  of  it, —  it  will  not  be  undone 
at  her  suit.^ 

§  2750.  Apportionment  as  between  Legatees. —  Where  a 
testator,  who  is  a  partner  in  a  quarry  company,  wills  his  property, 
real  and  personal,  to  his  widow  and  daughter  in  certain  propor- 
tions, and  the  property  is  allowed  to  remain  in  the  business,  and 
afterwards  a  corporation  is  formed,  the  partners  taking  stock  to 
the  extent  of  their  respective  interests  in  the  partnership,  the 
proportionate  interests  of  the  widow  and  daughter  are  not  changed 
by  the  varying  quantities  of  personal  and  real  estate  held  by  the 
partnership  at  different  times,  or  by  the  quantity  of  each  at  the 
time  the  corporation  succeeded  the  partnership;  and  the  stock 
in  the  corporation  representing  the  joint  interests  of  the  widow 
and  daughter  should  be  apportioned  between  them  according  to 
their  interests  at  the  death  of  the  testator. - 

§  2751.   Shares  held  by  a  Partnership  :  Effect  of  Succession 

in  the  Firm. —  Where  a  firm  holds  stock  in  a  corporation,  and 
one  of  its  members  dies,  the  survivor  has  power  to  represent  the 
stock  in  all  corporate  proceedings.  If  a  new  firm  is  created  by 
the  admission  of  a  new  partner  after  the  death  of  an  old  one,  and 
the  stock  becomes  part  of  the  assets  of  the  new  firm,  the  new 
partner  will  possess  all  the  powers  of  a  partner  in  reference  to 
the  stock. ^ 

§  2752.   Sale  by  Heir  no  Estoppel  against  Him  as  Adminis- 
trator.—  It  is  familiar  law  that,  upon  the  death  of  a  person,  his 

1  Walker   v.  Joseph   Dixon  Cruci-  ^  Hotchkiss    v.     Brainerd    Quarry 

ble  Co.,  47  N.  J.  Eq.  342;  s.  c.  20  Atl.      Co.,  58  Conn.  120. 
Rep.  885.  ^  Kenton  Furnace  Co.  v.  McAlpin, 

5  Fed.  Rep.  737,  749. 
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personal  property  does  not,  ijiso  facto,  vest  in  his  heirs  or  in  his 
next  of  kin  without  the  intervention  of  an  executor  or  adminis- 
trator and  a  distribution  under  the  orders  of  a  court  of  probate, 
or  other  court  having  jurisdiction  to  administer  the  property  of 
the  estate.  If  an  heir  gets  possession  of  the  personal  property 
of  his  ancestor  without  the  intervention  of  the  executor  or 
administrator  and  a  formal  distribution,  he  is  regarded  in  the 
law  merely  as  a  wrong-doer  and  is  called  an  executor  de  son  tort. 
He  has  no  title  which  he  can  transfer  to  a  purchaser.  If  he  is 
subsequently  appointed  an  administrator,  h&  acquires  it  in  trust, 
first  for  the  creditors,  and  secondly  for  those  who,  under  the 
statute  of  distributions,  are  entitled  as  distributees  after  the 
payment  of  the  debts.  In  other  words,  he  holds  his  title  in  the 
riffht  of  others,  and  not  in  the  same  character  in  which  he  would 
have  held  it  prior  to  his  appointment  had  the  legal  title  been  in 
him.  It  has,  therefore,  been  held,  upon  such  consideration, 
that  he  is  not,  after  being  appointed  administrator,  estopped  by 
a  previous  unlawful  and  unauthorized  sale  made  by  him,  of 
personal  property  of  the  estate,  from  suing  for  and  recovering 
the  same  in  his  representative  character;  ^  and  this  rule  holds  in 
respect  of  shares  of  corporate  stock  equally  with  other  personal 
property.^ 

§  2753.  Liability  for  Intermediate  Assessments  in  Case  of 
a  Sale  with  an  Option  to  Re-Purchase. —  If  the  holder  of 
shares  sells  them  out  and  out  for  a  round  sum,  but  takes  an 
ao-reement  from  his  vendee  which  gives  him  an  option  to  re- 
purchase  them  at  any  time  prior  to  a  date  named,  for  a  stated 
sum,  together  with  all  assessments  made  after  the  contract ;  and 
thereafter,  before  the  expiration  of  this  option,  voluntarily  pays 
an  assessment  laid  against  the  shares,  and  then  declines  to  exercise 
his  option  to  take  them  back,  —  he  cannot,  it  has  been  held, 
recover  from  his  vendee  the  assessment  so  paid.  It  was  regarded 
as  a  voluntary  payment  made  by  him  in  contemplation  of  the 
existence  of  his  option  to  repossess  himself  of  the  shares,  and, 
as  it  was  not  made  at  the  instance  or  request  of  the  vendee,  the 
law  did  not  raise  any  promise  on  his  part  to  repay  the  amount 

1  Cullen  V.  O'Hara,  4  Mich.  132,  ^  Morton  v.   Preston,  18  Mich.   60, 

G9;   s.  c.  100  Am.  Dec.  146. 
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to  his  vendor.^  The  question  seems  to  have  been  a  dose  one ; 
and  while  the  case  was  probably  decided  in  conformity  with 
strict  legal  principles,  the  result  was  plainly  inequitable,  and  the 
case  might  probably  have  been  decided  the  other  way  upon  good 
and  sufficient  reasons. 

§  2754.  When  Stockholder  Estopped  from  Iinpeachlng  Va- 
lidity of  Shares. —  A  stockholder  in  a  corporation  will  not  be 
allowed  to  deny  the  validity  of  shares,  issued  by  the  corporation 
in  consideration  of  the  acquisition  of  property  from  another 
corporation,  so  long  as  it  retains  the  property  .^ 

§  2755.  Effect  of  By-law  Giving  to  Other  Stockholders  a 
Right  of  Pre-emption. —  A  requirement  in  the  by-laws  of  a  cor- 
poration, that  before  a  sale  of  its  stock  the  holders  thereof  shall 
offer  it  in  writing  through  the  treasurer  to  the  then  existing 
stockholders,  is  solely  for  the  benefit  of  such  then  existing 
stockholders,  and  they  alone  are  entitled  to  object  on  the  ground 
of  any  non-compliance  therewith.  In  such  a  case  it  will  he  pre- 
sumed, from  the  fact  that  a  corporation  permitted  transfers  to 
be  made,  that  a  requirement  in  its  by-laws  that  stockholders, 
before  selling  their  stock,  shall  offer  it  in  m*iting  through  the 
treasurer  to  the  then  existing  stockholders,  was  waived,  or  that 
an  offer  was  made  and  declined,  especially  where  ten  years  have 
elapsed  without  any  objections  to  the  sales  or  claims  to  the  stock 
having  been  made.^ 

§  2756.  Particular  Contracts  Relating  to  Corporate  Shares 
Construed. —  The  plalutiff's  intestate  subscribed  $30,000  to  the 
capital  stock  of  a  transportation  company,  and  made  part  payment  of 
the  subscription  by  the  sale  of  a  steamboat  to  the  company  for  $19,000. 
Fearing  that  he  might  not  be  able  to  pay  the  remainder  when  called 
upon,  it  was  agreed  between  himself  and  C,  who  was  largely  interested 
in  forming  the  company,  that  in  the  event  that  he  could  not  respond  to 

1  Treadwayt;.  Johnson,  33  Mo.  App.  Packet  Co.,  69  Mo.  611;  affirming  on 
122.  The  court  cited  and  relied  on  the  opinion  of  the  court  below,  s.  c.  3 
Gavinzel  v.  Crump,  22  Wall.  (U.    S.)      Mo.  App.  159. 

308,  which  was  a  transaction  in  Con-  •''  American  Nat.    Bank  v.  Oriental 

federate  notes.  Mills,  17  R.  I.  551 ;  s.  c.  1 1  Rail.  &  Corp. 

2  Buford  V.  Keokuk  Northern  Line      L.  J.  206;  23  Atl.  Rep.  795. 
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further  calls,  C.  would  take  the  $11,000  stock  off  his  hands.  The 
company  decided  to  increase  its  transportation  facilities,  and  the  deced- 
ent was  unable  to  meet  further  calls  on  stock  made  in  consequence. 
The  court  held  that  C.  was  bound  to  take  the  stock,  and  that,  having 
refused  to  do  so,  and  the  stock  having  been  sold,  he  was  liable  for  the 
difference  between  its  par  value  and  the  amount  it  sold  for.^ 


1  Lewis  V.  Coates,  93  Mo.  170;  s.  c. 
5  S.  W.  Rep.  897.  Fraudulent  convey- 
ances of  shares. — State  of  facts  under 
which  conveyances  of  the  paid-up 
shares  of  the  stockholders  of  a  corpo- 
ration and  also  a  deed  conveying  the 
corporate  property  to  its  president 
were  held  not  fraudulent  as  to  a  cred- 
itor: Parke  County  Coal  Co.  r.  Terra 
Haute  Paper  Co.,  26  N.  E.  Eep.  884. 
Construction  of  a  contract  under 
whicli  three  persons  form  a  corpora- 
tion, two  paying  their  shares  in  casli 
and  the  third  giving  his  note  and 
pledging  liis  stock  as  security,  under 
which,  although  the  note  was  not 
made,  nor  the  stock  issued,  he  was 
held  to  be  as  against  the  others  a 
shareholder,  they  having  waived  their 
formal  rights  against  him:  Chater  v. 
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San  Francisco  &c.  Co.,  19  Cal.  219. 
Construction  of  a  contract  by  which 
one  party  agrees  to  deliver  certain 
shares  to  the  other  party  on  or  before 
a  future  date  in  consideration  of  a 
conveyance  of  property  by  the  other 
party:  Faulkner  v.  Hebard,  26  Vt.  542. 
Construction  of  a  contract  with  a  serv- 
ant of  the  corporation  by  which  he 
was  to  receive  a  pro  rata  of  a  certain 
number  of  shares  for  his  services  in 
case  he  should  "  die  or  leave  the  cor- 
poration " — holding  tliat  his  dismissal 
was  not  a  leaving,  and  that  he  was  en- 
titled to  the  full  amount:  Price  v. 
Miuot,  107  Mass.  49.  Rulings  m  an 
action  on  a  contract  to  assign  and 
transfer  stock  subscriptions :  Rand  v. 
Wiley,  70  Iowa,  110;  s.  c.  29  N.  W. 
Eep. 814. 
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CHAPTER    XLI. 

EXECUTION   AND  ATTACHMENT  AGAINST  SHARES. 

Art.  I.    In   General,  §§  2765-2782. 
II.    Procedure,  §§  2786-2798. 


Article  I.     Ix  General. 


Section 

2765.  Shares  of  corporate  stock  sub- 

ject to  execution  and  attach- 
ment. 

2766.  When  shares  in  foreign  corpo- 

ration leviable. 

2767.  Attachment   of    shares     not   an 

incumbrance  of  the  property 
of  the  corporation. 

2768.  Rights  of  the  purchaser  at  the 

execution  sale. 

2769.  Attachment  by  the  corporation 

itself. 

2770.  Circumstances  charging  the  cor- 

poration with  notice. 

2771.  Whether  equitable  title   of  un- 

registered transferee  subject 
to  attachment. 

2772.  Shares    of     stock    fraudulently 

transferred  liable  to  attach- 
ment although  transfer  reg- 
istered. 

2773.  Or    to  seizure   and  sale    under 

execution. 


Section 

2774.  Same    result  under    view  that 

statute  is  declaratory  of  com- 
mon law. 

2775.  Whether  purchaser   entitled   to 

maiutaiu  bill  in  equity  before 
acquiring  possession. 

2776.  View    that    attachment     seizes 

only  the  legal  title  as  shown 
by  the  corporate  books. 

2777.  View  that  equity  of  redemption 

in  shares  is  attachable. 

2778.  Levy  upon    stock  held  in    the 

name  of  a  nominal  owner. 

2779.  Pennsylvania   statute   requiring 

affidavit  and  recognizance. 

2780.  Rights  of  corporation  as  against 

attaching  creditors. 

2781.  Continued:     decisions    on    par- 

ticular states  of  fact. 

2782.  Rights  of  subsequent  bona  fide 

purchaser  where  corporation 
Issues  a  new  certificate  to  the 
purchaser  at  a  void  judicial 
sale  of  the  shares. 


§  2765.  Shares  of  Corporate  Stock  Subject  to  Execution 
and  Attachment.  —  While  it  was  the  rule  of  the  common  law 
that  an  execution  could  not  be  le\^ed  upon  shai-es  of  stock  in  a 
corporation,  unless  the  officer  could  get  possession  of  the  certifi- 
cate in  the  hands  of  the  shareholder,  which  might  be  seized  just 
as  a  note,  bill,  or  other  chose  in  action  might  be,^  yet   statutes 

1  Foster  v.  Potter,  37  Mo.  525;  post,  §  2738;  ante,  §  1072. 
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now  exist,  it  is  supposed,  in  all  the  States,  providing  that  writs 
of  -fieri  facias  may  be  levied  upon  such  shares  of  stock,  and 
pointing  out  the  manner  in  which  the  officer  shall  proceed  in 
makino-  the  levy.^  Thus,  by  statute  in  Tennessee,^  stock  in  all 
corporations  is  declared  to  be  personal  property  and  subject  to  exe- 
cution.^ Jn  that  State  all  corporate  stocks  which  are  made  sub- 
ject to  execution  by  statute  are  subject  to  attachment  in  equity 
under  the  provisions  of  the  code  of  that  State,'  providing  for  an 
attachment  in  suits  in  chancery.^  In  Illinois  corporate  stock  is 
not  subject  to  attachment.^  Under  the  Civil  Code  of  California,^ 
stock  purchased  by  a  corporation  at  a  sale  for  delinquent  assess- 
ments is  held  "  subject  to  the  control  of  the  stockholders,"  and 
cannot  be  levied  on  under  an  execution  against  the  corporation.^ 

§  27G6.   When  Shares  in  Foi'eign  Corporation  Leviable.  — 

It  has  been  held  that  the  situs  of  corporate  stock  follows  the 
situs  of  the  corporation.  Therefore,  where  a  corporation  is 
organized  under  the  laws  of  one  State  of  the  Union,  but  has  its 
office  in  another  State,  shares  of  its  capital  stock  are  not  within 
the  local  jurisdiction  of  the  latter  State  for  the  purpose  of  the 
levy  of  an  execution  thereon.^ 

§  2767.  Attachment  of  Shares  not  an  Incnmbrance  of  the 
Property  of  the  Corporation.  —  It  has  already  been  pointed 
out  ^  that  the  shareholder  is  not  a  part  owner  of  the  property  of 
the  corporation,  but  that  the  capital  stock  of  the  corporation  is 
one  species  of  property  and  the  shares  of  the  members  are  a 
different  species  of  property.^^  Thus,  although  the  property  of 
the  corporation  may  consist  of  Zaw  J,  yet  the  shares  of  the  corpo- 
ration are  the  personal  property  of  the  respective  shareholders." 

1  76.     See  Kev.    St.  Mo.,   1855,  p.  '  Robiuson  v.    Spaulding    Gold    & 

742    sees.  23,  24.  Silver  Mining  Co.,  72  Cal.  32. 

2' Code    Tenn.,   §§1487    and    3097;  s  pnmpton  v.  Bigelow,  93  N.  Y.  592. 

Code  1884,  §§  1715  and  3810.  ^  Ante,  §  1071. 

3  See  Memphis  Appeal  Pub.  Co.  v.  !<•  Morgan  v.  Railway  Co.,  1  Woods 

Pike,  9  Ileisk.  (Tenn.)  G97.  (U.  S.),  15;  Arnolds.  Ruggles,  1  R.  I. 

4Coruicku.  Ricliards,3Lea(Tenn.),  165;  Bradley  v.  Holdsworth,  3  Mees. 

15;  Youngw.  South  Tredegar  Iron  Co.,  &  W.  422, 

85  Tenn.  189;  s.  c.  i  Am.  St.  Rep.  752.  "  Bradley    v.    Holdsworth,    supra; 

5  Rhea  v.  Powell,  24  111.  App.  77.  ante,  §  1066. 

«  Cal.  Civ.  Code,  §  344. 
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From  this  it  follows  that  the  attachment  of  the  shares  of  a  par- 
ticular shareholder  does  not  in  the  least  incumber  the  property 
of  the  company  or  restrain  it  from  assigning  or  conveying  it.^ 

§  2768.   Rights  of  the  Purchaser  at  the   Execution  Sale. — 

According  to  one  view,  one  who  purchases  such  shares  under  exe- 
cution acquires  no  higher  right,  by  virtue  of  his  purchase,  than 
the  execution  debtor  himself  had.  If,  therefore,  the  execution 
debtor,  at  the  time  when  the  shares  are  thus  purchased,  stands 
indebted  to  the  coiyoration,  and  if  the  by-laws  of  the  corporation 
prohibit  the  transfer  of  shares  by  shareholders  who  are  indebted 
to  the  corporation,  it  is  clear  that  the  purchaser  cannot  claim 
the  rights  of  a  shareholder  as  against  the  corporation,  without 
paying  to  the  corporation  the  indebtedness  of  the  pre\^ous  share- 
holder; and,  until  this  is  done,  he  cannot  maintain  an  action 
against  the  corporation  as  for  a  conversion  of  the  shares  which 
he  has  thus  purchased. ^  Where  this  theory  prevails,  an  unreg- 
istered transfer  is  effectual  as  against  an  execution  creditor  of 
the  transferor,  in  the  absence  of  a  statutory  prohibition,  although 
there  is  a  by-law  forbidding  transfers  except  upon  the  books  of 
the  company.^  Under  this  theory,  an  attachment -execution  in 
Penusj'lvania  would  become  a  lien  on  the  debtor's  stock  from 
the  date  of  its  service  on  the  company;  and  upon  judgment 
thereon,  and  a  sheriff's  sale,  the  purchaser  of  the  stock  would 
take  the  same  title  the  judgment  debtor  had  when  the  attach- 
ment was  served.*  But  by  the  more  widely  prevailing  theory,^ 
an  unrecorded  transfer  is  ineffectual  to  pass  the  property  as 
against  an  attaching  creditor  without  notice.  And  where  such 
attaching  creditor  is  a  corporation,  it  is  not  chargeable  with 
knowledge  of  such  transfer  on  the  part  of  one  of  its  directors, 
who  had  no  knowledge  of  the  attachment.^  It  is  scarcely  neces- 
sary to  add  that  the  purchaser  acquires  all  the  rights  of  the  exe- 

1  Gottfried  v.  MiUer,  104  U.  S.  521,  18  S.  W.  Rep.  286.     See  ante,  §  2412, 
528.  ei  seq. 

2  Mechanics'  Bank    v.     Merchants  ^  Qeyer  j;.  Western  Ins.  Co.,  3  Pitts. 
Bank,  45  Mo.  513;  s.  c.  100  Am.    Dec.  (Pa.)  41. 

388.     See  pose,  §  2780.  ^  Ante,  §  2409. 

3  Wilson  V.  St.  Lonis  &c.   R.  Co.,  ^  Buttrick  v.   Nashua    &c.    R.   Co., 
108  Mo.  588;  s.  c.  32  Am.  St.  Rep.  624;       62   N.  H.  413;  s.   c.  13  Am.  St.  Rep. 

578. 
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cution  debtor,  although  he  may  have  paid  for  the  shares  much 
less  than  their  nominal  or  their  real  value ;  since  shares  of  stock, 
like  other  proi^ertj,  are  liable  to  bring  less  than  their  value  at 
forced  sales.  In  such  a  case  the  rights  of  other  shareholders  are 
not  infringed,  the  case  being  entirely  different  from  that  where  a 
corporation  originally  issues  its  shares  at  less  than  their  par 
value.  ^ 

§  2769.  Attachment    by    tlie    Corporation    Itself. —  If    the 

shareholder  is  indebted  to  the  corporation,  that  body  is  in  as 
good  a  position  in  respect  of  a  right  to  subject  his  shares  to  an 
attachment  as  any  other  creditor ;  and  where  the  shares  of  the 
debtor  member  have  been  pledged  as  collateral  security,  but  have 
not  been  conveyed  on  the  books  of  the  company  to  the  pledgee 
or  to  his  vendee,  the  corporation  may  attach  the  stockholder's 
interest,  compel  a  sale,  and  have  the  surplus,  remaining  after  the 
payment  of  the  debt  for  which  the  shares  stand  pledged,  applied  to 
the  payment  of  the  debt  due  the  corporation ;  and  the  attach- 
ment will  take  precedence  over  a  later  attachment  by  another 
creditor,  by  garnishment  of  the  pledgee.^ 

I  2770.  Circumstances  Charging  the  Corporation  ^ith 
Xotice. —  B. ,  who  was  president  and  one  of  the  directors  of  a  corpora- 
tion, on  the  24th  day  of  Ma}-,  1867,  sold  and  transferred  to  the  plaintiff 
a  certificate  for  forty-five  shares  of  the  capital  stock  of  the  company, 
for  which  the  plaintiff  paid  him  $95  per  share,  the  par  value  being  $100 
per  share.  The  certificate  provided  that  the  shares  were  "  transferable 
in  person,  or  by  attorney,  only  on  the  books  of  the  company,  on  the 
surrender  of  this  certificate."  B.  continued  to  act  as  president  and 
director  until  January  27,  1868.  On  the  following  day  the  shares,  not 
having  been  transferred  on  the  books  of  the  company,  were  attached  on 
a  lorit  in  favor  of  the  company  against  B.,  as  the  property  of  B.  It 
was  held  that  the  company  were  chargeable,  under  the  circumstances, 
with  notice  of  the  sale  and  transfer  of  the  shares  by  B.  to  the  plaintiff, 
and  that,  in  the  absence  of  fraud  in  fact  on  the  part  of  the  plaintiff,  he 
was  entitled  to  hold  the  shares  against  the  attachment.  It  appeared 
that  the  agent  who  succeeded  B. ,  and  who  procured  the  attachment 
and  caused  the  levy  to  be  made  on  the  shares,  was  a  director  in  1867, 

^  See  the  forcible  observations  of  Sturges  v.  Stetson,  1  Biss.  (U.  S.) 
Mr.   Justice  McLean  on   this  subject.      246;   10  Myer  Fed.  Dec,  §  145. 

-  Norton  v.  Norton,  43  Ohio  St.  509. 
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and  knew  of  the  sale  and  transfer  of  them  to  the  plaintiff  by  B. ,  prior 
to  and  at  the  time  of  the  attachment ;  also  that  the  treasurer  of  the 
company  had  actual  notice  of  such  sale  am!  transfer  prior  to  the  attach- 
ment. Of  course,  the  knowledge  of  these  oflScers  affected  the  company 
with  notice.^  .  -  _  _  But  it  has  been  held  that  a  corporation, 
attaching  shares  which  have  been  transferred  without  a  record,  is  not 
chargeable  with  knowledge  of  the  transfer  possessed  by  one  of  its 
directors  who  takes  no  part  in  causing  the  attachment,  and  is  not 
informed  of  it.  The  knowledge  of  a  single  director,  in  such  a  case,  has 
been  held  not  imputable  to  the  corporation ;  since  he  is  only  one  of  the 
bod}^  of  directors  who  can  only  act  together  as  a  board. - 

§  2771.  Whether  Equitable  Title  of  Unregistered  Trans- 
feree Subject  to  Attachment.  —  The  solution  of  this  question, 
in  the  absence  of  statutes  expressly  or  impliedly  controlling  it, 
must  depend  upon  the  general  rule  which  obtains  in  the  partic- 
ular jurisdiction  as  to  whether  equitable  interests  are  subject  to 
attachment.  The  inquiry  starts  upon  the  premise  that  at  com- 
mon law  an  equitable  right  or  interest  in  personal  property  is 
not  attachable.^  "  Hence,"  says  Mr.  Freeman,  speaking  of 
executions,  "  wherever  the  common  law  rule  has  not  been 
changed  by  statute,  the  sheriff  is  not  authorized  to  seize  and  sell 
any  chattels,  unless  the  defendant  in  execution  has  the  legal  as 
well  as  the  equitable  title  thereto."  ^  Proceeding  upon  this  pre- 
mise, it  has  been  held  in  Ehode  Island  that  the  equitable  title  of 
the  transferee  in  an  unrecorded  transfer  of  shares,  cannot   be 

^  Scripture    ».   Francestown    Soap  der,  1  Yerg.    (Tenn.)  3;  s.  c.  24  Am. 

Stone  Co.,  50  N.  H.  571.  Dec.  427;  Eoads  v.  Symmes,  1  Oh.  281 ; 

2  Buttrick  v.  EaUroad  Co.,  C2  N.  H.  s.  c.  13  Am.  Dec.  621 ;  Yeldell  v.  Stem- 
413;  s.  c.  13  Am.  St.  Eep.  578.  As  to  mons,  15  Mo.  443;  Hendricks  v.  Rob- 
notice  to  corporations,  seepost,  Ch.  111.  Insou,  2  Johns.  Ch.  (X.  Y.)  312.     See 

3  Freeman  Ex.,  2d  ed.,  §  116.  also  Scott t?.  Scholey,  8  East,  467.     Mr. 
^Citing   Boyce  v.   Smith,   16    Mo.      Freeman  very  sensibly  obseiTes :    ''If 

317;  McLeary  v.  Snider,  1  "West  L.  M.  such  interests  are  to  be  subjected  to 

270;  Lyster  v.  Dolland,  1  Ves.  Jr.  431 ;  forced  sale,  it  is  better  to  allow  them 

3  Bro.  C.  C.  478;  Wilson  v.  Carver,  4  to  be  taken  xiudeT  fieri  facias  than  to 

Hayw.  (Tenn.)  90;  Badlam  v.  Tucker,  compel  the  creditor  to  resort  to  a  sep- 

1  Pick.  (Mass.)  389;  s.  c.  11  Am.  Dec.  aratesuit;  for  the  suit,  after  subjecting 

202;    Dargan   v.   Eichardson,  Dudley  both  parties  to  delay  and    expense, 

(S.  C),  62;  Martin  jj.  Jewell,  37  Md.  without  any  compensatory  advantages, 

530;  Rose  v.  Bevan,  10  Md.  466;  s.  c.  does  precisely  what  might  long  before 

C9  Am.  Dec.  170;  Wylie  r.  "White,  10  have  been  done  under  a  ^en /aci'as.'* 

Rich.  Eq.   (S.  C.)  294;   Shute  v.  Har-  Freeman  Ex.,  2d  ed.,  §  116. 
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seized  under  an  attachment}  On  the  contrary,  it  has  been  held 
in  Missouri,  that  the  equity  of  redemption  of  one  who  has  given 
a  deed  of  trust  in  the  nature  of  a  mortgage,  conveying  his 
shares  in  a  corporation,  may  be  levied  on  and  sold  under  execu- 
tion, and  that  the  purchaser  will  succeed  to  the  rights  of  the 
mortgagor. 2  The  Rhode  Island  court,  in  the  case  previously 
cited,  reason  that  "  if  such  rights  were  subject  to  levy  and  sale, 
a  sale  of  them  without  identification  or  any  disclosure  in  regard 
to  them,  —  as  the  sale,  if  authorized,  might  be  made,  would 
generally  be  nothing  but  a  most  unconscionable  sacrifice ; "  -^  a 
conclusion  which  seems  sound  except  where  it  is  applied  in  the 
case  of  fraudulent  conveyances. 

§  2772.  Shares  of  Stock  Fraudulently  Transferred  Liable 
to  Attaebment  altbougb  Transfer  Registered  —  If,  under  the 
remedial  system  prevailing  in  a  particular  jurisdiction,  shares  of 
corporate  stock  are  under  any  circumstances  liable  to  attachment, 
then  it  logically  follows,  under  the  foregoing  principles  that  they 
are  so  liable  where  they  have  been  conveyed  in  fraud  of  credit- 
ors, notwithstanding  the  fact  that  they  have  been  formally 
transferred  to  the  fraudulent  assignee  on  the  corporate  books. 
In  such  a  case,  it  would  be  an  unreasoning  technicality  which 
would  allow  the  circumstance  that  they  did  not  continue  to  stand 
in  the  name  of  the  real  owner  on  the  corporate  books  to  stand  in 
the  way  of  the  rights  of  the  creditor.  The  rule  here  stated  is 
one  of  perfect  simplicity,  because  in  this  regard  it  places  shares 
of  corporate  stock  upon  the  same  footing  as  any  other  property, 
real  or  personal,  and  gives  the  creditor  the  same  remedy  in 
respect  of  it.^ 

§  2773.   Or    to    Seizure  and   Sale    under    Execution. — By 

parity  of  reasoning,  shares  of  stock  thus  fraudulently  trans- 
ferred may  be  levied  upon  by  execution  and  sold,  although  the 

1  Lippitt  V.  American  Wood  Paper  *  So  held  in  Beekwith  v.  Burrough, 
Co.,  15  R.  I.  141;  2  Am.  St.  Rep.  886.  14  R.  I.  36();  s.    c.  51  Am.  Rep.  392; 

2  Foster  ■;;.  Potter,  37  Mo.  526,  qualifying  Talk  v.  Flint,  12  R.  I.  14, 
See  also  Middletown  Savings  Bank  v.  and  distinguishing  Van  Norman  v. 
Jarvis,  33  Conn.  372.  Jackson  Circuit  Judge,  45  Mich.  204. 

^  Lippitt  V.  American  Wood  Paper 
Co.,  supra. 
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transfer  to  the  fraudulent  assignee  may  have  been  formally  made 
on  the  books  of  the  corporation.^ 

§  2774.  Same  Result  under  View  that  Statute  is  Declar- 
atory of  Common  Law.  —  Other  decisions  reach  the  same 
result,  but  by  a  somewhat  different  process  of  reasoning, —  hold- 
inoj  that  the  statute  is  merely  declaratory  of  the  common  law, 
and  that  any  transfer  of  property  which  is  liable  to  execution, 
if  made  by  the  owner  with  intent  to  hinder,  delay  or  defraud 
his  creditors,  is  void  as  to  such  creditors  under  the  p»"inciples  of 
the  common  law.  And  this  is  in  conformity  with  the  dictum  of 
Lord  Mansfield^  that  "  the  principles  and  rules  of  the  common 
law,  as  now  universally  known  and  understood,  are  so  strong 
against  fraud  in  every  shape,  that  the  common  law  would  have 
attained  every  end  proposed  by  the  statute."  ^  If  the  premise 
is  admitted  that  the  statute  is  merely  declaratory  of  the  common 
law,  the  conclusion  will  unavoidably  follow  that  the  rule  avoids 
fraudulent  transfers  of  shares  of  corporate  stock  as  well  as 
fraudulent  transfers  of  any  other  species  of  property ;  for, 
speaking  of  tiiis  particular  subject,  it  has  been  justly  said  of  the 
principles  of  the  common  law,  *'  that  these  principles,  however 
it  may  be  with  the  statute,  are  not  limited  in  their  operation  by 
any  Procrustean  formula,  but  that  whenever  any  kind  of  prop- 
erty, tangible  or  intangible,  becomes  liable  to  be  taken  by 
attachment  or  execution  for  debt,  they  immediately  extend  to  it 
their  protection."  * 

§  2775.  Whether  Purchaser  Entitled  to  Maintain  Bill  in 
Equity  Before  Acquiring  Possession. —  The  decision  of  this 
question  will  also  be  governed  by  the  rule  which  prevails  in  the 

1  Scott  V.  Indianapolis  Wagon  (U.  S.),  309;  Clements  v.  Moore,  6 
Works,  48  Ind.  75,  79.  See  also  State  Wall.  (U.  S.)  299,312;  Blackmau  v. 
«.  Warren  Foundry  and  Machine  Co.,  Wheaton,  13  Minn,  326;  Hudnal  w. 
32  N.  J.  L.  439.  WUder,  4  McCord  (S.  C),  294;  s.  c. 

2  In  Cadogan  v.  Kennet,  2  Cowp.  17  Am.  Dec.  744;  Peck  v.  Land,  2  Ga, 
432,434.  1,  10;  s.  c.  46  Am.  Dec.   368;  Fox  v. 

3  The  following  authorities  support  Hills,  1  Conn.  295;  Lillard  v.  McGee,  4 
the  view  stated  in  the  text:  Beckwith  Bibb  (Ky.),  105;  I  Story  Eq.  Jur.,  § 
V.  Burrough,  14  R.  I.  366;  s.  c.  51  Am.  352. 

Rep,   392;    Sturtevant    v.    Ballard,    0  ^  Beckwith   v.   Burrough,  14  R.  I. 

Johns.  (N.  Y.)  337;  s.  c.  G  Am.  Dec.      366;  s.  c.  51  Am.  Rep.  392,  opinion  by 
281;  Hamilton  v.    Russell,    1    Cranch      Durfee,  C.  J. 
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particular  jurisdiction,  where  the  subject  of  the  execution  sale 
is  land  or  tangible  personal  property.  And  here  there  is  some 
contrariety  of  opinion  among  the  courts.  Some  of  the  courts 
hold  that  equity  will  not  interpose  to  aid  the  purchaser  at  the 
execution  sale  in  such  a  case,  at  least  not  until  he  has  obtained 
possession  at  law.^  These  courts  proceed  upon  the  view  that 
the  creditor  should  bring  his  proceeding  in  equity  in  aid  of  his 
execution  after  levy  and  before  sale,  so  that  a  fair  sale  can  be 
had  without  a  sacrifice  of  the  property.  Other  courts  take  the 
opposite  view,  and,  while  admitting  that  the  property  would 
probably  sell  better  if  the  purchaser  were  not  buying  the  specu- 
lative contingency  of  a  lawsuit,  nevertheless  reason  that  if  the 
transfer  is  fraudulent,  the  defendants,  the  fraudulent  transferor 
and  the  fraudulent  transferee,  —  are  to  blame  for  the  circum- 
stance, and  if  they  suffer  in  consequence  of  it  they  have  no  right 
to  complain. 2  Proceeding  upon  this  view,  it  has  been  held  that 
where  corporate  shares,  transferred  in  fraud  of  creditors,  have 
been  attached  and  subsequently  sold  under  execution,  the  pur- 
chaser of  them  at  the  execution  sale  may  maintain  a  suit  in 
equity,  to  avoid  the  fraudulent  transfer.^  It  is  assumed  by  the 
writer  that  in  such  a  case  the  form  of  relief  would  be  to  require 
the  corporation  or  its  secretary  to  transfer  the  shares  on  the 
books  of  the  corporation  to  the  complainant.* 

§  2776.  View  that  Attachment  Seizes  only  the  Legal  Title 
as  Shown  by  the  Corporate  Books. —  It  is  further  to  be  kept  in 
mind  that  an  attachment  is  not  a  device  for  subjecting  equitable 
interests.  It  seizes  only  the  legal  interest  as  shown  by  the  books 
of  the  corporation.  It  cannot  be  levied  on  shares  of  corporate 
stock  if  the  debtor  is  not  himself  the  legal  possessor  of  the 
interest,  or  where  he  has  only    an  equitable  right,  or  has  regu- 

1  Cranson  v.  Smith,  47  Mich.  189;  543;  Gerrish  v.  Mace,  9  Gray  (Mass.), 
Thigpen  v.  Pitt,  1  Jones  Eq.  (N.  C.)  49 ;  235 ;  Murphy  v.  Orr,  32  111.  489 ;  Tappan 
Smith  V.  Cockrell,  66  Ala.  64;  Mess-  v.  Evans,  11  N.  H.  311;  Lionberger  v. 
more  v.  Huggard,  46  Mich.  558.  Baker,  14  Mo.  App.  353;  s.  c.  aflirmed, 

2  Hildreth  v.  Sands,  2  Johns.  Ch.  88  Mo.  447,  455;  Bobb  v.  Woodward, 
(N.  Y.)  35;  Sands  v.  Hildreth,  14  50  Mo.  95;  Eyland  tJ.  Callison,  54  Mo. 
Johns.  (N.  Y.)  493;  Gallman  v.  Perrie,  513;  Zoll  v.  Soper,  75  Mo.  460. 

47  Miss.    131;   Pulliam  v.  Taylor,  50  ^  Beckwith  v.  Burrough,  14   R.    I. 

Miss.  551;  Frakes  v.  Brown,  2  Blackf.  366;  s.  c.  51  Am.  Rep.  392. 

(Ind.)  295;  Harrison  v.  Kramer,  3  la.  *  Post,  §  2794. 
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larly  assigned  his  interest.^  Accordingly  it  has  been  held  that 
an  attachment  cannot  be  levied  upon  shares  of  stock  which  the 
debtor  has  previously  assigned  on  the  books  of  the  corporation 
to  his  wife;  and  as  a  bill  will  not  lie  to  protect  the  lien  of  such 
an  attachment  by  enjoining  the  payment  of  dividends  to  the 
holder,  such  an  injunction,  if  granted,  can  be  vacated  by  man- 
damus.^  In  some  jurisdictions,  e.  ^.,  in  Missouri, — where  the 
debtor  has  conveyed  land  in  fraud  of  his  creditors,  a  creditor 
may  levy  upon  and  sell  his  interest  therein  under  his  execution, 
and  the  execution  purchaser  may  then  maintain  a  suit  in  equity 
to  set  aside  the  fraudulent  conveyance.^ 

§  2777.  View  that  Equity  of  Kedemption  in  Shares  is  At- 
tachable. —  No  legal  obstacle  seems  to  exist  in  the  way  of  levy- 
ing an  attachment  upon  the  equity  of  redemption  of  a  mortgagor 
of  corporate  shares  and  selling  them  subject  to  the  mortgage, 
even  where  the  mortgage  has  been  given  to  indemnify  against 
uncertain  liabilities  other  than  the  payment  of  money.*  In  the 
case  of  a  levy  upon  the  equity  of  redemption  which  the  execu- 
tion debtor  has  in  ordinary  personal  property,  the  purchaser  is 
entitled  to  pay  off  the  mortgage,  and  thus  make  himself  the 
absolute  owner  of  the  property.^  The  surplus,  arising  from  the 
sale  of  such  equity  of  redemption  under  the  execution,  is  to  be 
held  by  the  officer  and  paid  over  to  the  next  creditor  in  order  of 
priority.*^  Accordingly,  where  a  statute  gives  an  execution  against 
shares  of  stock  in  incorporated  companies  and  provides  for  the 
manner  in  which  the  same  may  be  levied,  it  is  held  to  extend  to 
an  equity  of  redemption  of  a  mortgagor  or  pledgor  of  such  shares. 
By  such  a  levy  and  a  sale  thereunder,  the  purchaser  at  the  sale 
is  put  into  the  place  of  the  execution  debtor.  The  prior  rights 
of  the  mortgagee  are  not  necessarily  interfered  with.     He  may 

1  Van  Normau  v.  Jackson  Circuit  ^  Norton  v.  Norton,  43  Oh.  St.  509; 

Judge,  45  Mich.  204.  Foster  v.  Potter,  37   Mo.  526.     See  2 

^  Ibid.  Hilliard  Mortg.,  ch.  48.    Compare  Sim- 

3  Query,  whether  there  is  any  prac-  mons  v.  Hill,  9G  Mo.  679. 

tical  or  theoretical  obstacle  in  the  way  »  Forbes  v.  Parker,  16  Pick.  (Mass.) 

of  such  a  remedy  being  available  to  the  462. 

creditor  in  the  case  of  a  fraudulent  ^  Denny  v.  Hamiltou,  16  Mass.  402. 

conveyance  by  a  debtor  of  shares  of 

corporate  stock? 
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still  proceed  to  sell  under  his  mortgage,  or  he  may  claim  the 
property  before  the  sheriff,  or  he  may  assert  his  rights  in  any 
other  way  known  to  the  law.  His  conveyance,  upon  a  sale  under 
his  power,  may  be  effectual  to  pass  the  whole  property  in  the 
stock.  Notwithstanding  the  sale  under  execution,  the  purchaser 
takes  the  property  subject  to  the  incumbrance.^  Under  a  statute 
of  Texas,2  providing  that  where  the  garnishee  is  an  incorporated 
company,  and  the  defendant  is  the  owner  of  shares,  the  court 
shall  order  the  sale  of  such  shares,  corporate  stock  held  as  col- 
lateral security  is  subject  to  garnishment.^ 

§  2778.  Levy  upon  Stock  Held  in  the  Name  of  a  Nominal 
Owner. —  The  principle  that  the  execution  creditor  gets  only  the 
title  which  his  debtor  has,  has  been  applied  to  the  case  where 
the  stock  which  was  the  subject  of  the  levy  stood  in  the  name  of 
the  debtor,  but  had  been  placed  in  his  name  by  a  mistake; 
whereas  it  really  belonged  to  his  wife,  so  that,  in  equity,  he  held 
it  as  her  trustee,  though  upon  a  secret  trust  so  far  as  the  creditor 
was  concerned.  It  was  held  that,  in  the  absence  of  evidence 
that  the  creditor  had  been  misled  or  deceived  to  his  disadvantage 
by  the  stock  being  so  held,  his  levy  gave  him  no  right  to  subject 
the  same,  and  that  a  sale  of  the  same  thereunder  would  be  en- 
joined.* A  similar  view  has  been  taken  under  an  English  statute 
which  provides  in  substance  that  the  shares  of  a  debtor,  against 
whom  a  judgment  has  been  recovered,  "  standing  in  his  name, 
in  his  own  right  or  in  the  name  of  another  person  in  trust  for 
him,"  may  be  charged  with  the  payment  of  the  judgment  debt, 
by  procuring  what  is  known  in  the  English  practice  as  a  "  charg- 
ing order."  It  has  been  lately  held  in  the  English  Court  of 
Appeal,  that  where  certain  shareholders  have  transferred  certain 
shares  to  a  person  not  a  shareholder,  to  qualify  him  to  act  as 
"  managing  director,"  and  in  order  to  enable  them  to  hold  him 
out  to  the  public  as  managing  director,  upon  an  agreement  that 
he  is  to  be  merely  the  nominal  owner  of  the  shares,  he  executing 
to  them  in  return  blank  transfers  of  their  respective  holdings, — 
he  is  not  a  holder  of  shares  "  standing  in  his  name,  in  his  own 

1  Foster  V.  Potter,  37  Mo.  525,  531.  ^  Smith  v.  Traders'  Nat.  Bauk,  74 

2  Tex.  Rev.  Stat.,  art.  208.  Texas,  457;  s.  c.  12  S.  W.  Rep.  113. 

*  Mowry  v.  Hawkins,  57  Couu.  453. 
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right,"  within  the  meaning  of  the  statute;  so  that  the  shares 
thus  held  by  him  can  not  be  charged  with  a  judgment  rendered 
against  him.^  In  an  earlier  English  case,  where  a  transfer  of 
shares  was  made  from  a  father  to  his  son  to  qualify  the  son  as 
director  of  the  company,  it  was  held  that  a  charging  order  could 
not  be  made  upon  the  shares  in  respect  of  the  son's  debts,  be- 
cause he  did  not  own  them  in  his  own  right,  but  owned  them  as 
trustee  for  his  father,  although  they  stood  in  his  own  nanie.^ 

§  2779.  Pennsylvania  Statute  Requiring  Affidavit  and  Re- 
cognizance.—  A  statute  of  Pennsylvania  ^  requires  the  plaintiff 
issuing  an  attachment-execution  against  stock  held  in  a  name  other 
than  that  of  defendant,  to  file  an  affidavit  and  enter  into  a  recognizance. 
This  statute  was  intended  to  apply  only  to  those  cases  where  there  is  a 
claimant  disputing  the  defendant's  title,  and  not  to  those  cases  where 
the  defendant's  title  is  conceded.'* 

§  2780.  Rights  of  Corporation  as  Against  Attacliing  Cred- 
itor.—  Where,  under  principles  already  discussed,^  a  company 
has  a  lien  to  more  than  its  value  upon  the  stock  standino-  on  its 
books,  in  the  name  of  a  judgment  debtor,  and  such  stock  is  sold 
under  an  execution  against  the  debtor,  there  is  nothino-  to  be 
transferred  to  the  purchaser,  except  upon  the  payment  by  the 
latter  of  the  amount  secured  by  the  lien.^ 

§  2781.  Continued :  Decisions  on  Pariicular  States  of 
Fact. —  A  subscriber  for  ninety  bank  shares,  of  $100  each,  paid 
$2,750  towards  an  installment  of  eighty  per  cent.,  and  drew  a  draft  in 
favor  of  the  bank  for  the  balance,  and  transferred  to  the  bank  all  his 
rights,  etc.,  in  his  shares  (excepting  and  reser\ing  the  sum  he  had  paid 
in  monej-),  as  collateral  security  for  payment  of  the  draft.     The  draft 

1  Cooper  V.  Griffin   (1892),  1  Q.  B.  debtor,  those  rights  could  not  be  en- 

740.     The      court     commented    upon  forced  in  a  court  of  law. 

Pulbrook  V.   Richmoud   Consolidated  2  Rg    Blakely    Ordnance     Co.     25 

Mining  Co.,  9  Ch.  Div.  610,  and  dis-  Week.  Kep.  Ill;  s.  c.  35  L.  T.  (x.  s  ) 

tinguished  Cragg  v.   Taylor,   L.  R.  1  617. 

Exch.  148,  on  the  ground  that  it  had  3  pa.  Act.  June  16,  1836,  §  32. 

been  decided  prior  to  the  passage  of  *  Belts  v.  Towanda  Gas  &c.  Co.,  97 

the  judicature  acts  Avhich  blended  law  Pa.    St.  367;  Eby  v.  Guest,  94  Pa.  St. 

and  equity,  and  that  it  proceeded  up-  160. 

on  the  grouud  that  whatever  miglit  be  «  Ante,  §  2317,  et  seq. 

the  equitable  rights  of  the  judgment  «  Newberry  v.   Detroit  &c.   Co.,  17 

Midi.  141. 
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was  not  paid,  nor  did  the  bank  pass  to  the  subscriber's  credit  any  stock, 
nor  give  any  certificates  for  shares.  It  was  held  that  the  subscriber  was 
once  an  owner  of  the  shares,  and  that  the  effect  of  the  reservation  in 
his  conveyance  to  the  bank  was,  that  an  amount  equal  to  thirty-four 
shares,  of  the  par  value  of  $80  a  share,  remained  his  property,  and 
was  liable  to  be  sold  on  an  execution  against  him.  ^  -  -  -  -  In 
another  case  a  note  drawn  by  C.  to  the  order  of  A.  and  B.,  and  jointly 
indorsed  by  them,  was  discounted  at  a  bank  where  A.  held  stock,  was 
protested  for  non-payment,  and  judgment  confessed  by  A.  and  C.  to 
the  bank  for  the  amount.  Afterwards  D.  obtained  a  judgment  aguust 
A.  upon  which  he  issued  execution,  and  levied  upon  and  bought  the 
stock  at  the  sale.  The  bank  then  obtained  judgment  against  A.  and  B. 
on  their  joint  indorsement,  and  issued  executions  on  both  of  their  judg- 
ments, upon  which  A.'s  stock  was  again  levied  on ;  when  B.,  one  of  the 
indorsers,  paid  the  debt  to  the  bank,  took  an  assignment  of  the  judg- 
ments to  his  use,  and  on  the  execution  against  A.  and  C.  purchased 
A.'s  stock.  The  bank  refusing  to  transfer  the  stock  to  B.,  he  brought 
suit;  when  D.  interpleaded,  claiming  it  under  the  sheriff's  sale  to  him. 
Itwa,s  held  that  the  payment  of  the  debt  by  B.,with  the  assignments 
of  the  judgments,  did  not  extinguish  the  lien  of  the  bank  on  the  stock 
which  attached  upon  the  protest  of  the  note;  that,  by  virtue  of  the 
assignments,  B.  acquired  all  the  rights  of  the  bank  and  became  entitled 
to  all  its  remedies  ;  and  that,  under  the  second  sale,  he  took  a  good  title 
to  the  stock  notwithstanding  the  previous  sale  to  D.^ 

§  2782.  Rights  of  Subsequent  Bona  Fide  Purchaser  where 
Corporation  Issues  a  New  Certificate  to  the  Purchaser  at  a 
Void  Judicial  Sale  of  the  Shares.  — Let  us  recur  to  the  case 
considered  in  the  previous  section,  where  there  has  been  a  void 
judicial  sale  of  the  corporate  shares,  and  the  corporation,  without 
taking  the  pains  to  advise  itself  of  the  legality  of  the  sale,  can- 
cels the  old  certificates,  and  on  the  demand  of  the  purchaser 
issues  new  ones  to  him,  and  he  subsequently  sells  them  to  a  bona 
fide  purchaser  without  notice  of  any  informality  attaching  to 
them .  What  are  his  rights  ?  In  order  to  determine  this  question 
it  is  necessary  to  recur  to  the  doctrine  of  a  preceding  chapter.^  A 
certificate  of  stock  is  a  continuing  affirmation  by  the  corporation 
which  has  issued  it  that  the  person  named  therein,  or  his  lawful 

1  Hussey  v.  Bank,  10  Pick.  (Mass.)  ^  West  Branch  Bank  v.  Armstrong, 

415.  40  Pa.  St.  278. 

3  Ante,  §§2350,  2544. 
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issignee,  is  entitled  to  the  rights  of  a  sharohokler  in  the  corpo- 
ration in  respect  of  the  number  of  shares  therein  stated.  But 
suppose  (and  that  is  the  case  we  are  considering)  that  the  cor- 
poration issues  such  a  certificate  falsely,  when  some  other  person 
is  really  the  owner  of  the  shares  therein  named,  and  entitled  to 
the  rights  of  a  shareholder  in  respect  of  the  same.  Clearly  the 
holder  of  the  new  certificate  cannot  claim  the  rights  of  a  share- 
holder as  against  the  real  owner,  and  it  may  be  doubtful  whether 
he  can  claim  them  as  against  the  corporation ;  for  to  admit  such 
a  })rinciple  would  be  in  some  cases  to  concede  that  a  corporation 
nii«>-ht  be  compelled,  as  the  result  of  its  inadvertent  and  illegal 
act,  to  issue  certificates  of  its  shares  in  excess  of  the  amount 
allowed  by  law.  But  clearly  the  holder  of  the  new  certificates 
has  an  action  against  the  corporation  for  the  damages  which  he 
has  suffered  through  its  failure  to  make  good  to  him  the  repre- 
sentation which  the  certificate  contains.  Of  this  there  is  no 
question.^  Xor  is  the  bona  fide  purchaser  of  the  shares  under 
such  circumstances  liable  to  account  to  the  real  owner.  To  this 
extent  shares  partake  of  the  qualities  of  negotiable  paper. ^ 

Article  II.     Procedure. 

Sectiox  Section 

2786.  Situs  of  corporate  stock  for  the      2793.    Sheriff's  return  and  conveyance 

purpose  of  seizure  by  attacli-  must  identify  the  number  of 

ment  or  execution.  shares. 

2787.  Effect  of  statute  making  foreign      2794.  Remedy  of  execution  purchaser 

corporations  domestic  corpo-  to  compel  transfer. 

rations.  2795.  Duty  and  responsibility  of  the 

2788.  Statutes  authorizing    execution  corporation  in  respect  of  such 

against  corporate  stock  must  ^lales 

be      substantially      complied  _     .    ,  , 

.  ,  2796.  Equitable  action  to  subiect  rail- 

.^     .  ,  ..-T^-  r  way  sliares  held  by  the  county. 

2789.  Duties    and    responsibilities  of  '  j  j 

levyin"- officers.  2797.  Action  for  permitting  transfers 

2790.  Manner  of  making  levy.  i°  contravention  of   a   charg- 

2791.  Duty  of  secretary  of  corporation  ^^»  order. 

to  give  information.  2798.  When  transfer  to  purchaser  not 

2792.  Notice  to  officer  of  corporation.  compelled. 

§  278G.    Situs  of  Corporate  Stock  for  the  Purpose  of  Seiz- 
ure by  AttacLnient  or  Execution.  —  So  far  as  the  writer  knows, 

1  Ante,  §  2595.  bins,  128  lud.  4i9 ;  s.  c.  25  Am.  St.  Rep. 

2  Citizens'    Street  R.    Co.    v.   Rob-      445;  12  L.  R.  A.  498;  9   Rail.  &  Corp. 
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all  the  States  which  prescribe  the  manner  of  levying  upon  shares 
of  corporate  stock  by  execution  or  attachment, prescribe  that  it 
shall  be  done  by  giving  notice  to  the  corporation,  or  to  its  secre- 
tary,or  to  the  officer  having  charge  of  its  books, —  ^this  notice  to 
the  officer  in  charge  of  the  corporate  books  being  essential  to 
the  validity  of  the  seizure.  The  effect  of  such  a  statutory  pro- 
vision necessarily  is  to  make  the  situs  of  corporate  shares  for  the 
purpose  of  the  levy  of  an  execution  or  attachment  the  situs  of 
the  corporation  itself.^  It  follows  that  shares  owned  by  a  non- 
resident defendant  in  the  stock  of  a  foreign  corporation  cannot 
be  reached  and  levied  upon  by  virtue  of  an  attachment,  although 
officers  of  the  corporation  are  in  the  State  of  the  forum,  engaged 
in  carrying  on  the  corporate  business  there. ^  But  when  the 
foreign  company  has,  by  appropriate  legislation,  been  vested  with 
the  character  and  status  of  a  domestic  corporation,^  then  its 
stock  has  been  held  to  be  within  the  jurisdiction  of  the  local 
court  and  subject  to  execution.^ 

§  2787.  Effect  of  Statutes  Making  Foreign  Corporation* 
Domestic  Corporations.  — In  Tennessee  there  is  a  statute,  such  as 
now  exists  in  many  of  the  States,  providing  for  the  registration  of  the 
charters  of  foreign  corporations  doing  business  "oithin  the  State,  and 
also  providing  that  ' '  such  corporations  shall  be  deemed  and  taken  to 
be  corporations  of  this  State,  and  shall  be  subject  to  the  jurisdiction  of 
the  courts  of  this  State,  and  may  sue  and  be  sued  therein  in  the  mode 
or  manner  that  is  or  may  be  by  law  directed  in  the  case  of  corporations 
created  or  organized  under  the  laws  of  this  State."  Under  this  statute 
it  is  held  that  the  s?Y»s  of  a  foreign  corporation,  and  the  situs  of  its  shares 

L.   J.   155;    citing  Salisbury   Mills   v.  Abb.  N.   Cas.   (N.   Y.)   173;  reversing 

Townsend,    109   Mass.    115;    Bank  v.  s.  c.  29  Hun  (N.  Y.),  362;  12  Abb.  N. 

Field,  126  Mass.  34G;  Turnpike  Co.  v.  Cas.  (N.  Y.)  202,  and  affirming  s.  c.  U 

Ferree,  17  N.  J.  Eq.  117;  Pratt  ?j.  Man-  Abb.   N.   Cas.    (N.   Y.)  180;  63  How. 

ufacturing  Co.,  123  Mass.  110;  s.  c.  25  Pr.    (N.   Y.)    48-1.     The    provision    of 

Am.    Eep.  37;  Allen  v.  South  Boston  N.  Y.  Code,    sec.  647,  oulj^  applies  to 

R.  Co.,  150  Mass.  200;  s.  c.  15  Am.  St.  domestic  corporations.    Ibid.    See  also 

Rep.  185.  Moore  v.  Gennett,  2  Tenn.  Ch.  375. 

1  Code  Tenn.,  §  3035;  Code  (M.  &  ^  Tenn.  Code  (Mill.  &  V.  1884),  §§ 
V.)  1884,  §  3748.  1992-2003.     See  Railroad  Co.  v.  Har- 

2  Young  V.  South  Tredegar  Iron  ris,  12  Wall.  (U.  S.)  82;  Ohio  &c.  R. 
Co.,  85  Tenn.  189;  .<!.  c  4  Am.  St.  Rep.  Co.  v.  Wlieeler,  1  Black  (U.  S.),  297. 
752.  =  Young  v.    South   Tredegar    Iron 

3  Plimpton  V.  Bigelow,  93  N.  Y.  Co.,  85  Tenn.  189;  s.  c.  4  Am.  St.  Rep. 
592;  s.c.  66  How.  Pr.  (N.  Y.)  131;   13  752. 
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and  stock  for  the  purposes  of  such  a  levy,  are  transferred  to  its  prin- 
cipal office  ivithin  the  domestic  jurisdiction.  Accordingly,  where  the 
corporation  was  created  under  the  laws  of  Missouri  for  the  purpose  of 
carrying  on  business  in  Tennessee,  and  one  of  its  shareholders  resided 
in  Illinois,  it  was  held  that  the  levy  of  an  attachment  upon  the  shares  of 
such  shareholder  might  be  effected  in  Tennessee,  in  the  mode  pointed 
out  by  the  statute.^ 

§  2788.  Statutes  Authorizing  Execution  Against  Corporate 
Stock  Must  be  Substantially  Complied  With.  —  As  corporate 
stock  was  not  subject  to  levy  at  common  law,  it  is  a  reasonable 
deduction,  and  one  often  made  by  the  courts,  that  statutes  sub- 
jecting this  species  of  property  to  execution  and  pointing  out  the 
mode  of  procedure  must  be  substantially  complied  with,  or  the 
sale  will  be  held  void.^ 

§  2789.  Duties    and   Responsibilities    of   Levying  OflQcer, 

under  the  successive  statutes  of  Massachusetts  making  the  body  and 
estate  of  the  stockholder  liable  to  be  taken  in  execution  under  a  judg- 
ment against  the  corporation,  have  been  pointed  out  in  several  cases. 
He  must  necessarily  be  governed  by  directions  not  contained  in  the 
precept  directed  to  him.  He  could  not  know  by  his  precept  who  were 
the  individual  stockholders  liable  thereto,  and  on  whom  the  creditor 
elected  to  levy  it.  He  must  receive  his  information  and  take  his  direc- 
tions in  this  respect  from  the  creditor ;  and  the  statute  made  it  his 
duty  to  follow  such  directions, ^  although  he  might  require  indemnity.'* 
Though  a  creditor  who  had  two  or  more  demands  against  a  manufact- 
uring company,  one  only  of  which  the  stockholders  were  liable  to  pay, 
recovered  a  single  judgment  on  all  the  demands,  yet  he  might  levy  his 
execution  on  the  personal  property  of  a  stockholder  to  the  amount  of 
the  demand  which  the  stockholders  were  liable  to  pay.^ 

§  2790.  Manner  of  Making  Levy. —  As  shares  of  stock  can, 
as  a  general  rule,  only  be  transferred  on  the  books  of  the  corpo- 

^  Young  V.    South    Tredegar   Iron  ^  Leland   v.  Marsh,    IG  Mass.  38'J-, 

Co.,  85  Tenn.  189;  s.  c.  4  Am.  St.  Rep.  Marcy  v.  Clark,  17  Mass.  330. 

752.     Compare   Plimpton  v.   Bigelow,  ^  Stedman    v.    Eveleth,     6     Mete. 

93  N.  Y.  592,  cited  in  the    preceding  (Mass.)  125. 

section.  ^  Stedman    v.    Eveleth,    6    Mete. 

2  Howe  V.  Starkweather,  17  Mass.  (Mass.;   125.     See   also   Richmond   v. 

240;  Princeton  Bank  v.  Crozer,  22  N.  Willis,  13  Gray  (Mass.),  182. 
J.    L.     383;    s.   c.    53  Am.  Dec.    254; 
Blair  v.  Compton,  33  Mich.  414,  423. 

1991 


2  Thomp.  Corp.  §  2790.]     shares  considered  as  property. 

ration,  it  would  seem  to  follow  that,  in  order  to  effect  a  transfer 
throuo-h  the  agency  of  judicial  process,  the  officers  of  the  cor- 
poration would  have  to  be  notified.  It  is  supposed  that  the 
manner  of  levying  upon  corporate  shares  is  regulated,  or  at  least 
suggested,  by  statute  in  every  State.  These  statutes  generally 
require  that  a  notice  of  the  levy  be  given  by  the  levying  officer 
to  the  president  or  other  managing  officer  or  agent  of  the  cor- 
poration. Under  some  of  them,  a  levy  is  generally  effected  by 
leaving  an  attested  copy  of  the  writ  with  the  proper  officer  of 
the  corporation.  1  For  instance,  a  statute  of  Illinois  provides 
that  "the  officer  shall  leave  an  attested  copy  of  the  execution 
with  the  clerk,  treasurer,  or  cashier  of  the  company,"  or,  where 
there  is  no  such  officer,  "  with  any  officer  or  person  having  the 
custody  of  the  books  and  papers  of  the  corporation ;  and  the 
property  shall  be  considered  as  seized  on  execution  when  the 
copy  is  so  left  and  shall  be  sold  in  like  manner  as  goods  and 
chattels."  2  Another  section  provides  that  "the  officer  of  the 
company  who  keeps  a  record  or  account  of  the  shares  or  interest 
of  the  stockholders  therein,  shall,  upon  the  exhibiting  to  him 
of  the  execution,  be  bound  to  give  a  certificate  of  the  number  of 
shares,"  held  by  the  judgment  debtor,^  The  secretary  of  the 
corporation  is  its  "  clerk,  treasurer  or  cashier,"  within  the 
meaning  of  the  above  statute.  On  this  point  the  Supreme  Court 
of  Illinois  said:  "  Where  a  clerk  is  mentioned  as  an  officer  of 
such  a  corporation,  and  not  as  a  mere  employe,  we  understand 
that  term  to  mean  that  officer  who  usually  has  the  custody  of  the 
books  and  records  of  the  company.  The  secretary  of  such  a  cor- 
poration is  but  another  name  for  the  same  officer."  ^  So  much 
of  the  above  statute  as  requires  "  an  attested  copy  "  of  the  exe- 
cution to  be  left  with  the  clerk  of  the  corporation,  is  satisfied 
when  a  copy  of  the  execution  is  thus  left,  attested  hy  the  sherif. 
It  need  not  be  attested  by  the  clerk  of  the  court.^  The  follow- 
ino-  indorsement  of  the  sheriff  has  been  held  a  good  attestation 


1  Union  Nat.    Bank  v.  Byram,  131  ^  Rev.    Stat.     111.    1874,    Chap.    77, 

111.  92;  s.  c.  23  N.  E.  Rep.  842;  7  Rail.  §  53. 

&    Corp.    L.    J.    148;   Wyoming  Fair  ^  Ibid.,  ^  55. 

Asso.v.Talbott,  3  Wyo.   244;  21  Pac.  *  People  v.  Goss  &c.  Man.  Co.,  99 

Rep.  700.  Ill-  S55,  361. 

6  Ibid. 
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to  satisfy  the  statute :  "  The  within  is  a  true  copy  of  the  execu- 
tion and  fee  bill  in  my  hands,  under  which  I  have  seized  the 
shares  of  stock  of  the  within  named  defendant."^  And 
although  such  an  attestation  is  delivered  by  the  sheriff  to  the 
officer  of  the  corporation  without  being  signed  by  the  sheriff,  yet 
the  signature  of  the  sheriff  is  something  which  the  corporation 
can  waive,  and  which  it  has  been  held  it  does  waive,  by  delivering 
to  the  sheriff  the  certificate  of  the  number  of  shares  required  by 
section  55  of  the  statute  as  above  recited.  The  court  take  the 
view  that  a  valid  levy  is  accomplished  when  the  sheriff  gets  pos- 
session, by  virtue  of  his  execution,  of  the  certificate  of  the 
shares  standing  in  the  name  of  the  execution  debtor,  given  to 
him  in  pursuance  of  the  statute,  by  the  secretary  of  the  corpo- 
ration, for  the  purpose  of  .the  levy,  and  when  the  sheriff 
indorses  upon  his  execution  that  he  has  so  levied. ^ 

§  2791.  Duty  of  Secretary  of  Corporation  to  Give  Infor- 
mation.—  To  facilitate  the  discovery  of  stockholders,  statutes 
exist  in  several  of  the  States  requiring  the  officer  having  charge 
of  the  books  of  the  corporation  to  furnish  the  names  of  the 
shareholders  on  demand  of  the  officer  holding  the  execution.  It 
has  been  held,  under  such  a  statute,  that  the  demand  must  be 
made  before  the  court  will  order  the  names  to  be  furnished.^ 
Many  of  these  statutes  provide  that  the  officer  appointed  by  the 
corporation  to  keep  a  record  or  account  of  the  shares  or  interest 
of  the  stockholders  shall,  upon  the  execution  being  delivered  to 
him  bv  the  levying  officer,  give  to  the  latter  a  certificate  of  the 
number  of  shares  or  amount  of  the  interest  held  by  the  judg- 
ment debtor.^  It  has  been  held  in  Michigan  by  two  judges  that  a 
compliance  with  the  provisions  of  such  a  statute  is  not  absolutely 
necessary  to  the  validity  of  a  sale  under  execution  of  the  shares 
of  the  judgment  debtor,  provided  the  sheriff  ascertains  from  any 
source  the  actual  number  of  shares  owned  by  him  and  puts  them 
up  and  makes  a  sale  of  them." 

1  Ibid.  Comp.  Laws  Mich.  1871,  §  6114;  and 

2  Ibid.  of  Illinois:  Rev.  Stat.  111.  1874,  ch.  77, 

3  Cleveland    Rolling    MUl     Co.    v.      §  55. 

Texas  &  St.   Louis  Ry.    Co.,  23  Fed.  «  Blair  v.  Compton,  33  Mich.    415, 

Rep.  720.  435,  per  Marston,  J.,  and  Cooley,  C.  J. 

■*  Such  is   a  statute    of    Michigan: 

1003 


3  Thomp.  Corp.  §  2792.]     shares  considered  as  property. 

§  2792.  IS^otice  to  Officer  of  Corporation. —  A  statute  of  New 
York  ^  provided  that  the  levy  might  be  made  by  leaving  a  copy 
of  the  warrant  of  attachment  with  either  of  the  officers  or  ajrents 
of  the  association  or  corporation  named,  or  with  the  debtor  or 
individual  holding  such  property,  loilh  notice  showing  the  j^rop- 
erty  levied  on,  etc.  It  has  been  held  that  it  is  not  necessary,  in 
order  to  the  valid  levy  of  an  attachment,  that  this  notice  should 
specify  particularly  the  property  or  debts  supposed  to  be  in  the 
possession  of  or  owing  by  the  individual  served  with  the  notice. 
A  general  notice  by  the  sheriff  that  he  attaches  all  property, 
debts,  etc.,  belonging  or  owing  to  the  defendant  in  the  attach- 
ment suit,  in  the  possession  or  under  the  control  of  the  individ- 
ual served,  has  been  held  sufficient.  The  reason  is  that  "  the 
individual  served  necessarily  knows  better  than  the  officer 
can  know  the  property  and  debts  in  his  possession  or  owing  by 
him  subject  to  attachment.  A  notice  by  the  sheriff  that  he 
attached  all  the  bonds,  mortgages  and  promissory  notes  belong- 
ing to  the  attachment  debtor,  in  the  possession  of  an  individual, 
would  be  good  without  specifying  the  particular  securities  and 
the  names  of  the  debtors ;  and  if  perchance  there  should  be  but 
one  bond  or  mortgage,  and  no  promissory  note,  the  excessive 
claim  would  not  vitiate.  If  a  case  could  be  supposed  in  which  a 
party  could  be  misled  or  injured,  hy  the  generality  of  a  notice  of 
this  kind,  it  might  be  different.  To  require  a  particular  descrip- 
tion of  the  rights,  debts  and  choses  in  action,  which  would  iden- 
tify and  distinguish  them  from  all  others  of  a  like  kind,  would 
be  to  render  the  remedy  by  attachment  in  a  great  majority  of 
cases,  abortive,  as  a  process  against  property  of  this  char- 
acter." "^  Under  one  such  statute,^  the  no^^ce  must  he  m  writ- 
ing;  and  an  oral  notice,  with  an  indorsement  of  the  lev}^  on  the 
stub  of  the  stock  book,  is  insufficient.*  But,  under  section  1673 
of  the  Code  of  Alabama,  providing  that  shares  of  stock  in  a 
corporation  may  be  attached  by  making  a  prescribed  indorse- 
ment on  the  writ  and  giving  notice  to  the  custodian  of  the  books 
of  the  corporation,  an  oral  notice  has  been  held  sufficient.® 

1  New  York  Code  Civ.  Proc.  (Wait,  3  jo^a  Code,  §§  2967,  3050. 
1871),  §235.  4  Moore  v.   Marshalltown  «&c.  Co., 

2  O'Brien  v.  Meclianics'  lus.  Co.,  56  81  Iowa,  45;  s.  c.  46  N.  W.  Rep.  750. 
N.  Y.  52,  58,  opinion  by  Allen,  J.  6  Abels  v.  Planters'  &c.  Ins.  Co.,  92 

,Q„  .  Ala.  382;  s.  c.  9  So.  Rep.  423. 
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§  2793.  Sheriff's  Return  and  Conveyance  must  Iden- 
tify the  Number  of  Shares. —  But  the  principle  first  stated  in 
the  preceding  section  extends  only  to  the  manner  of  notifying 
the  proper  corporate  officer  that  the  sheriff  attaches  the  shares 
of  the  execution  debtor  in  the  hands  of  a  corporation.  For 
obvious  reasons,  it  does  not  extend  so  far  as  to  justify  a  return 
of  an  attachment  of  such  shares  in  general  language,  without 
describing  their  number  or  the  number  of  the  certificates,  or 
furnishing  any  other  means  of  identification,  —  such  as  "  all  the 
shares  of  stock  owned  and  belonging  to  the  said  John  Stone  in 
said  J.  Stone  &  Sons  Live  Stock  Company,  and  all  the  right,  title 
and  interest  which  the  said  John  Stone  had  on  the  12th  day  of 
January,  A.  D.  1886,  or  at  any  time  afterwards,  of,  in,  and  to 
the  said  shares  of  stock  ;  "  and  for  the  same  reason  a  conveyance 
following  a  similar  vague  description  will  not  operate  to  pass  title 
to  any  shares  of  the  execution  debtor.  The  reason  is  that  where 
no  mention  is  made  in  such  a  return  and  conversance  of  the  num- 
ber and  description  of  the  shares  which  are  the  subject  of  the 
levy,  there  is  nothing  to  prevent  an  excessive  levy,  and  a  very 
large  estate  might  be  sold  to  satisfy  a  very  small  judgment,  and 
that  too  when  the  property  was  capable  of  division.  It  would 
lead  to  a  sacrifice  of  the  interests  of  both  the  debtor  and  the 
creditor,  resulting  from  the  fact  that  what  had  been  seized  and 
was  to  be  sold  might  be  entirely  unknown  to  the  bidder.^  On 
the  other  hand,  it  seems  to  be  unnecessary  for  the  sheriff  to  state 
in  his  return  the  number  of  the  share  certificates  or  of  the  shares, 
provided  he  identifies  them  by  giving  the  number  levied  upon 
and  the  name  of  their  owner.  Thus,  it  was  held  that  a  sheriff's 
return  describing  the  subject-matter  of  such  a  levy  as  twenty 
shares  of  the  capital  stock  of  the  Stamford  Bank,  being  the 
property  of  the  debtor  in  the  execution,  and  as  having  been 
attached  in  virtue  of  the  original  attachment  in  the  suit,  is  suffi- 
cient. The  court  reasoned  that  "  shares  of  stock  are  owned  by 
different  persons,  and  otherwise  only  are  distinguishable  from 
each  other,  as  the  stock  of  A,  and  the  stock  of  B.  A  share  is  a 
definite  proportion  of  the  capital.  Richards,  the  debtor  in  this 
case,  owned  twenty  of  these  shares,  thus  showing  his  interest  in 

1  Keating  v.  Stone  &c.  Co.,  83  Tex.  467;  s.  c.  18  S.  W.  Rep.  797. 
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the  capital  of  the  bank,  and  this  was  attached  as  his,  and  could 
not  be  mistaken  for  the  interest  of  any  other  person."  ^  The  view 
taken  by  two  judges  of  the  Supreme  Court  of  Michigan  in  a  case 
where  the  judgment  below  was  affirmed  by  a  divided  court  was 
to  the  effect  that  an  execution  sale,  under  a  notice  describing  the 
property  as  all  of  the  stock  of  a  corporation  named,  standing  in 
the  defendant's  name  on  the  books  of  the  company,  or  legally  or 
equitably  owned  by  him  on  specified  days,  the  precise  number  of 
shares  being  unknown,  but  estimated  to  be  11,000  shares,  where 
the  amount  owned  by  the  debtor  at  the  sale  was  represented  to 
be  at  least  4162  shares,  is  good  as  against  the  objections  of  the 
debtor,  if  the  purchaser  makes  no  complaint,  and  is  a  valid  sale 
to  the  extent  of  the  4162  shares,  but  void  as  to  the  excess.^ 

§  2794.  Remedy  of  Execution  Purchaser  to  Compel  a 
Transfer.  —  Unless  the  governing  statute  prescribes  a  special 
remedy  to  the  purchaser  at  the  execution  sale  to  compel  a  trans- 
fer of  the  shares  by  the  corporation  on  its  books,  it  is  presumed 
that  he  has  the  same  remedy  which  any  conventional  purchaser 
of  shares  in  the  same  company  would  have, —  which,  as  already 
seen,^  is  usually  an  action  against  the  corporation  for  dam- 
ages for  the  conversion  of  his  shares.*  On  principles  sug- 
gested by  the  preceding  section,  and  gone  into  in  a  preceding 
chapter,^  the  corporation  has  the  same  right  of  lien,  and  conse- 
quently the  same  right  to  negative  the  transfer,  that  it  would 
have  in  the  case  of  an  attempted  sale  by  the  shareholder ;  if  it 
could  in  the  case  of  a  fraudulent  transfer  refuse  a  transfer  on 
its  books  until  the  shares  were  paid  up,  it  can  do  so  in  the  case 
of  an  attempted  transfer  by  a  sale  under  execution.  But  it 
manifestly  cannot  resist  such  a  right  of  transfer  on  the  ground 
that  the  shareholder  who  was  the  judgment  defendant  was 
indebted  to  the  corporation  on  general  account,  which  indebted- 
ness was  no  lien  on  the  shares.  It  has  even  been  held  that  a 
purchaser  at  a  sheriff's  sale  of  bank  stock  can  compel  a  transfer 
of  the  shares  on  the  books  of  the  bank,  although  the  judgment 

1  Stamford  Bank  v.  Ferris,  17  Conn.  *  ^g  to  the  remedy  of  an  execution 
259,  268.  purcliaser  under  Louisiana  procedure, 

2  Blair  v.  Compton,  33  Midi.  415.  see  Weiser  v.  Smitli,  22  La.  An.  156. 

3  Ante,  §  2425.  5  Ante,  §  2317,  et  seq. 
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debtor  may  owe  the  bank  at  the  time  an  amount  above  the 
amount  of  the  stock  purchased,  evidenced  by  his  notes  held  by 
the  bank,  notwithstanding  a  clause  in  the  by-laws  of  the  bank, 
adopted  by  the  board  of  directors,  subsequently  to  the  issuing 
of  the  stock,  that  "  no  transfer  of  stock  shall  be  made  when  the 
party  is  indebted  to  the  bank  as  principal,  indorser  or  security, 
on  any  obligation  that  is  due,  as  long  as  it  remains  unpaid." 
The  reason  assigned  is  that  such  a  by-law  is  not  binding  on  the 
judgment  creditors  of  the  stockholders.^  In  some  States,  na 
doubt  by  force  of  statute,  the  purchaser  at  execution  sale  has  a 
remedy  by  mandamus  to  compel  the  corporation  to  transfer  the 
shares  to  him  on  its  books. ^ 

§  2795.  Duty  and  Responsibility  of  the  Corporation  in 
Respect  of  Sucli  Sales.  — The  duties  and  responsibilities  of  the 
corporation  in  respect  of  an  administrator^ s  sale  of  the  stock  of 
a  deceased  member  has  been  lately  the  subject  of  consideration 
by  the  Supreme  Court  of  Indiana.  The  observations  of  the 
court  are  equally  applicable  to  an  execution  or  to  any  other  so- 
called  judicial  sale.  Before  the  corporation  makes  a  transfer  of 
the  shares  on  its  books  to  the  purchaser,  it  is  his  duty  to  inform 
himself  that  the  administrator  had  power  to  sell,  and  that  the 
sale  took  place  in  substantial  compliance  with  the  applicatory 
statutes.  If,  in  the  case  of  an  administrator's  sale,  without 
ascertaining  these  facts,  the  corporation,  on  the  demand  of  the 
purchaser,  cancels  the  old  certificates  and  issues  new  ones  to  the 
purchaser,  it  will  be  liable  to  the  estate  for  a  conversion  of  the 
shares.^ 

§  2796.  Equitable  Action  to  Subject  Railway  Shares  Held 
by  the  County. —  The  judgment  creditor  of  a  county  may  main- 
tain a  suit  in  equity  to  subject  to  his  execution  shares  of  stock  in 
a  railway  company  held  by  the  county ;  but  in  order  to  do  so  ho 
must  make  it  appear  that  the  shares  are  not  necessary  for  any 
governmental  jyuvpose   of  the  county,   that  they  are  not  incum- 

1  Bryon  v.  Carter,  22  La.  An.  93,  12  L.  R.  A.  498;  9  Rail.  &  Corp.  L.  J. 

2  People  V.  Goss  &c.  Man.  Co.,  99  155;  citing  Ang.  &  A.  Corp.  lOtli  ed.,  § 
111.  355.  582;  Nugent  v.  Laduke,  87  Ind.   48G; 

3  Citizens'  Street  R.  Co.  v.  Robbing,  Weyer  v.  Bank,  57  Ind.  198,  211 ;  Lor- 
128  Ind.  419;  s.  c.  25  Am.  St.  Rep.  445;  iug  v.  Salisbury  Mills,  125  Mass.  138. 
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bered  in  any  way  by  legislative  action,  and  that  the  dividends 
arising  from  them  are  not  devoted  by  the  governing  statute  to 
some  corporate  purpose.  In  other  words,  he  must  make  it 
appear  that  they  are  held  merely  as  private  property;  and  to  this 
end,  if  they  are  held  under  a  special  statute,  he  must  plead  that 
statute. 1  This  decision  refers  itself  to  the  well-known  rule  that 
property  which  is  necessary  to  enable  a  municipal  corporation 
to  carry  on  its  governmental  functions  is  not  subject  to  the  levy 
of  an  execution. 

§  2797.  Action  for  Permitting  Transfers  in  Contravention 
of  a  Charging  Order. —  In  an  action  under  a  statute  ^  against  a 
company  for  permitting  the  transfer  of  shares  after  notice  of  a 
charging  order  nisi  ^  and  before  the  making  of  it  absolute,  it  is  a  good 
answer  to  show  that  the  judgment  debtor  in  whose  name  the  shares 
stood  had  no  beneficial  interest  in  them,  for  in  such  a  case  the  judgment 
creditor  was  not  injured.^ 

§  2798.  When    Transfer  to    Purchaser    not    Compelled. — 

Where  the  governing  statute  declares  that  the  sheriff's  deed 
shall  vest  title  in  the  purchaser,  it  has  been  held  that  a  transfer 
on  the  books  of  the  corporation  is  not  necessary  and  will  not  be 
compelled.^ 

1  Hughes  B.Craven  Comity  Commrs.,  Porter,  3  El.  &  Bl.  743;  s.  c.  23  L.  J.  Q. 
107  N.  C.  598;  s.  c.  12  S.  E.  Rep.  465.        B.  345;  Baker  v.  TjTite,  2  El.  &  E.  897; 

2  1  and  2  Vict.,  110,  §  15.  s.  c.  29  L.  J.  Q.  B.  233. 

3  A  species  of  execution  by  a  judg-  *  Gill  v.  Continental  Union  Gas 
ment  creditor:    Cragg  t;.   Taylor,   L.      Co.,  L.  R.  7  Exch.  3.32. 

R.  1  Exch.  148;  Fuller  v.  Earle,  7Exch.  ^  Lippitt  v.  American  Wood  Paper 

796;  s.  c.  21  L.  J.  Exch.  314;   Watts  v.      Co.,  14  R.  I.  301. 
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III.  Exemptions  from  Taxation,   §§  2823-2840. 

IV.  Sitcs  OF  Shares  for  the  Purpose  of  Taxation,   §§  2846- 

2851. 
V.     Taxation  of  Shares  in  National  Banks.  §§  2854-2864. 

VI.  Taxation  of  Dividends,  §§  2890-2908. 

VII.  Questions   Relating  to   Assessment   and    Collection, 

§§  2913-2919. 

Article  I.     General  Considerations. 

Section  Section 

2803.  Scope  of  this  chapter.  United    States    internal    rev- 

enue law. 

2804.  Shares  taxable  under  the    des-       ^goe.     When    joint-stock    companies 

ignation  of  "  property.  ^^^^^^^  ^^  corporations. 

2805.  Taxability  of    stockholders   in      2807.     Taxation  of    an    unauthorized 

distillery     companies     under  over-issue  of  shares. 

§  2803.  Scope  of  this  Chapter.  —  In  concluding  the  subject 
of  shares  considered  as  property,  it  seems  best  to  devote  a  chapter 
to  a  consideration  of  the  subject  of  taxation  of  corporate  shares 
as  distinguished  from  the  taxation  of  corporate  capital,  corpo- 
rate franchises,  or  other  corporate  property.  Decisions  under 
particular  statutory  systems  are  not  within  the  plan  of  this  dis- 
cussion ;  but  some  of  them  are  here  referred  to  in  a  marginal 
note  for  convenience  of  reference.^ 

1  Shares  of  stock  owned  by  Individ-  capital  stock  of  corporations  created 
uals  in  manufacturing  companies  were  under  the  laws  of  that  State  were  tax- 
not  subject  to  taxation  under  the  Mis-  able,  and  the  shares  of  stock  of  such 
souri  revenue  law  as  it  existed  in  1 879.  corporations  were  exempted  from  tax- 
Valle  V.  Ziegler,  84  Mo.  214.  Under  ation;  but  when  a  resident  of  that 
the  revenue  act  of  Illinois  of  1872,  the  State  owned  shares  of  stock  in  a  cor- 
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§  3804.   Shares  Taxable  Under  the  Designation  of  ''Prop- 
erty."  It  has  been  held  that  shares  of  stock  in  a  corporation 

are  taxable  under  the  general  designation  of  "  property,"  in  a 
constitutional  provision  or  in  a  revenue  law,  and  without  being 
specially  named  as  subjects  of  taxation. ^ 


poration  created  by  the  laws  of  another 
State,  they  were  taxable  against  him. 
Porter  v.  Eockford  &c.  R.  Co.,  76  111. 
661,  563.  Statutes  of  Maryland  ex- 
empting  "railroad  companies  ^^  from 
taxation  in  respect  of  shares  of  their 
capital  stock  have  been  held  not  to 
apply  to  street  railroad  companies,  but 
only  to  steam  railroad  companies, 
which  latter  were  taxed  upon  their 
gross  earnings  by  another  statute. 
Baltimore  v.  Baltimore  &c.  R.  Co.,  57 
Md.  31.  Stockholders  in  corporations 
not  included  in  a  statute  of  Kentucky, 
(Gen.  St.  Ky.,  ch.  92,  art.  12),  which 
required  certain  corporations  to  report 
and  pay  taxes  on  their  property,  and 
section  8  of  which  enacted  that  the 
individual  stockholders  of  the  com- 
panies therein  referred  to  should  not 
be  required  to  list  their  shares  in  such 
companies  for  taxation,  were  individ- 
ually liable  for  taxes  on  their  shares 
of  stock  prior  to  act  Ky.  April  22, 
1884,  which  made  all  corporations 
subject  to  that  statute.  Whitaker  v. 
Brooks,  90  Ky.  68;  s.  c.  13  S.  W.  Rep. 
355.  In  Texas  andKentucky,  if  a  cor- 
poration fails  to  return  for  taxation 
any  of  its  property,  this  does  not  au- 
thorize an  assessor  to  list  its  shares  for 
taxation.  Gillespie  v.  Gaston,  67  Tex. 
599;  s.  c.  i  S.  W.  Rep.  248;  Whitaker 
V.  Brooks, 90  Ky.  68;  11  Ky.  Law  Rep. 
871;  s.  c.  13  S.  W.  Rep.  355.  The 
Ohio  act  of  April  16,  1870,  entitled 
"An  Act  to  enable  Railroad  Compa- 
nies to  Redeem  their  Bonded  Debts" 
(G7  Ohio  Laws,  89)  authorizes  the 
issue  of  preferred  stock,  and  not  of 
certificates  of  indebtedness.  The 
holders  of  certificates  issued  under  it 
are  stockholders,  and  not  creditors,  and 
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under  Ohio  Rev.  Stat.,  §  2746,  are  not 
required  to  list  their  shares  for  taxa- 
tion in  Ohio.  Miller  v.  Ratterman,  47 
Ohio  St.  141;  s.  c.  23  Ohio  L.  J.  416; 
a7ite,  §  2236.  Section  3640of  the  Politi- 
cal Code  of  California  was  declared 
unconstitutional,  in  so  far  as  it  related 
to  the  taxation  of  national  bank  shares, 
as  imposing  a  tax  upon  such  shares  at 
a  greater  rate  of  taxation  than  that 
imposed  upon  other  moneyed  capital 
in  the  hands  of  citizens  of  the  State, 
and  therefore  being  in  conflict  with 
the  National  Banking  Act.  Miller  v. 
Heilbron,  58  Cal.  133.  The  same  sec- 
tion of  the  California  Code  did  not 
prevent  the  taxation  of  stock  owned 
in  California  in  a  corporation  existing 
out  of  that  State.  San  Francisco  v- 
Fry,  63  Cal.  470;  San  Francisco  v. 
Flood,  64  Cal.  504;  s.  c.  1  West  Coast 
Rep.  567.  Shares  of  stock  in  corpora- 
tions were  taxable  under  the  constitu- 
tion of  California  of  1849,  and  under 
the  revenue  laws  in  force  in  that  State 
in  1877.  San  Francisco  v.  Flood,  64 
Cal.  Rep.  504. 

1  San  Francisco  v.  Flood,  64  Cal. 
504,  507.  Compare  Henkle  v.  Keota, 
68  Iowa,  334,  338.  There  is  certainly 
room  for  debate  on  the  question 
whether  choses  in  action,  which  in 
general  are  merely  evidences  of  debt, 
are  to  be  regarded  as  "  property," 
within  the  meaning  of  a  constitutional 
provision,  or  a  revenue  law,  uuless 
specially  named  as  subjects  of  tax- 
ation. If  we  take,  for  instance,  the 
case  of  a  promissory  note  secured  by 
a  mortgage  upon  land,  the  taxation  of 
the  land  on  the  one  hand,  and  of  the 
note  aud  mortgage  on  the  other, 
results,  to  a  mathematical  demonstra- 
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§    2805.   Taxability    of    Stockholders    in    Distillery     Com- 
panies   Under  United    States    Internal   Revenue  Law. —  The 

stockholders  in  a  corporation  engaged  in  operating  a  distillery 


tion,  in  double  taxation,  the  burden  of 
which  always  falls  in  the  end  on  the 
debtor  or  borrower.  This  question 
has  been  the  subject  of  a  succession 
of  judicial  decisions  in  California, 
under  the  followinpc  provision  of  the 
constitution  of  1849  of  that  State: 
"Taxation  shall  be  equal  and  uniform 
throughout  the  State.  All  property  in 
this  State  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  direc- 
ted by  law."  Cal.  Const.  1849,  Art. 
XL,  Sec.  13.  In  People  v.  McCreery, 
34  Cal.  432,  it  was  held,  after  a  very 
elaborate  consideration  of  the  question, 
that  a  debt  secured  by  a  mortgage  upon 
real  property  was  taxable  as  the 
"property"  of  the  creditor,  and  that 
a  *Bt>tute  by  which  the  legislature 
undertook  to  exempt  such  property 
from  taxation  would  be  unconstitu- 
tional. The  general  doctrine  of  this 
case,  that  the  reveuue  laws  of  the 
State  are  unconstitutional  in  so  far  as 
they  attempt  to  exempt  private  prop- 
erty from  taxation,  and  that  such 
statutes  are  to  be  read  with  the  ex- 
emptionclause  omitted,  was  reaffirmed 
in  People  v.  Gerke,  35  Cal.  G77,  in 
respect  of  a  statute  assuming  to  ex- 
empt (jroxoing  crops  from  taxation.  In 
People  V.  Black  Diamond  Coal  Mining 
Co.,  37  Cal.  54,  the  same  doctrine  was 
reaffirmed,  and  the  court  held  that  a 
clause  in  a  revenue  law  assuming  to 
exempt  from  taxation  possessory  claims 
and  improvements  upon  the  public  lands, 
was  unconstitutional  and  void.  It 
should  be  observed  that  it  had  been 
previously  held,  in  several  cases  in 
that  State,  that  the  possession  of  and 
claim  to  public  land  —  in  other 
words,  what  has  been  often  called  in 
our  western  frontier  life  "  a  squatter 
right" — was  taxable  to  the  claimaut. 
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People  V.  Shearer,  30  Cal.  645,  65G; 
People  V.  Frisbie,  31  Cal.  146;  People 
V.  Cohen,  31  Cal.  210.  The  question 
of  the  power  of  the  legislature  to 
exempt  solvent  credits  from  taxation 
was  re-agitated  in  People  v.  Eddy,  43 
Cal.  331 ;  s.  c.  13  Am.  Rep.  143,  in  which 
the  court  reaffirmed  the  doctrine  of 
People  V.  McCreery,  supra,  and  again 
held  that  a  solvent  debt,  secured  by 
promissory  notes  and  mortgages  upon 
real  estate,  is  "  property  "  within  the 
constitutional  provision  above  quoted, 
and  that  an  act  of  the  legislature  ex- 
empting it  from  taxation  in  the  hands 
of  the  creditor  is  hence  unconstitu- 
tional and  void.  Rhodes,  J.,  wrote 
the  opinion  of  the  court,  and  the 
doctrine  was  adhered  to  after  a 
rehearing.  But  in  people  v.  Hibernia, 
&c.  Bank,  51  Cal.  243;  s.  c.  21  Am. 
Rep.  704,  the  question  was  again 
stirred,  and  the  doctrine  of  People  v. 
McCreery  and  People  v.  Eddy,  supra, 
was  overruled, —  the  court  now  taking 
the  position  that  credits  are  not 
"  property,"  in  the  sense  in  which  the 
word  "  property  "  is  used  in  the  consti- 
tutional provision  above  quoted,  and 
cannot  be  assessed  for  taxation  or 
taxed  as  property,  even  if  secured  by  a 
mortgage;  and  this  notwithstanding  a 
provision  of  the  Political  Code  requir- 
ing that  all  property  shall  be  taxed, 
and  declaring  that  "  personal  property 
shall  include  money,  goods,  chattels, 
evidences  of  debt,  and  things  in 
action."  The  scope  of  this  decision 
seems  to  be  that,  the  legislature  having 
seen  fit  not  to  enact  in  terms  that 
solvent  credits  shall  be  taxed  as  prop- 
erty, the  constitutional  provision 
above  quoted  does  not  require  the 
assessing  officers  to  list  such  credits 
for  taxation.  Mr.  Justice  Rhodes  dis- 
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have  been  held  to  be  "  persons  interested  in  the  use  of  the  dis- 
tillery," within  the  meaning  of  a  statute  of  the  United  States/ 
which  declares  that  "  every  proprietor  or  possessor  of,  and  every 
person  in  any  manner  interested  in  the  use  of,  any  still,  distil- 
lery, or  distilling  apparatus,  shall  be  jointly  and  severally  liable 
for  the  taxes  imposed  by  law  on  the  distilled  spirits  produced 
therefrom."  ^ 

§  2806.    When  Joint-stock  Companies  Taxable  as  Corpora- 
tions.  In  the  State  of  New  York,  joint-stock  companies,  as  is 

well  known,  are  organized  under  certain' enabling  statutes  which 
confer  upon  them  the  chief  incidents  of  business  corporations, 
although  under  the  name  of  joint-stock  companies  or  associa- 
tions. They  are  hence  regarded  as  corporations  rather  than  as 
partnerships.  For  instance,  where  a  joint-stock  company,  so 
organized,  carries  on  the  business  of  a  common  carrier,  one  of 
its  members  may  maintain  an  action,  in  the  nature  of  an  action 
at  law,  against  it,  for  the  loss  of  goods  intrusted  to  it  for  car- 
riao-e.^     Such  a  company  was,  in  another  case,  regarded  as  hay- 


sented.  Such  was  the  state  of  the  law 
in  California  at  the  time  of  the  rendi- 
tion of  the  decision  in  San  Francisco 
15.  Flood,  64:  Cal.  504,  the  doctrine  of 
which  is  stated  in  the  text,  where  it 
was  held  that,  notwithstanding  the 
decision  in  People  v.  Hibernia  Bank, 
supra,  shares  of  stock  in  corporations 
in  that  State  are  assessable  as  "  prop- 
erty" under  the  constitutional  man- 
date and  under  the  designation  of 
"  property  "  in  revenue  laws,  unless  it 
is  made  to  appear,  under  section  3G40 
of  the  Political  Code,  that  the  entire 
capital  or  property  of  the  corporation 
in  which  the  shares  are  owned  is 
otherwise  assessed.  The  last  decision 
has  been,  in  its  turn,  annulled  by  the 
people  of  California,  in  establishing 
their  new  constitution  of  1877,  in 
which  they  inserted  these  provisions : 
"  All  property  in  the  State,  not  exempt 
under  the  laws  of  the  United  States, 
shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided 
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by  law.  The  word  'property,'  as 
used  in  this  article  and  section,  is 
hereby  declared  to  include  moneys, 
credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of 
private  ownership;  orovided,  that 
groioing  crops,  property  used  exclu- 
sively for  public  schools,  and  such  as 
may  belong  to  the  United  States,  this 
State,  or  to  any  county  or  municipal 
corporation  within  this  State,  shall  be 
exempt  from  taxation.  The  legisla- 
ture may  provide,  except  in  the  case 
of  credits  secured  by  mortgage  or 
trust  deed,  for  a  reduction  from  cred- 
its or  debts  due  to  bona  fide  residents 
of  this  State." 

1  Rev.  Stat.  U.  S.,  §  3251. 

2  United  States  v.  Wolters,  46  Fed. 
Rep. 509. 

3  Westcott  V.  Fargo,  6  Lans.  (N. 
Y.)  319;  s.  c.  affirmed,  61  N.  Y.  542: 
s.  c.  19  Am.  Rep.  300. 
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ing  all  the  attributes  and  incidents  of  a  corporation,  except  a 
common  seal.^  They  are  therefore  taxable,  under  the  statutes  of 
that  State,  in  a  manner  similar  to  that  in  which  corporations 
are  taxable.^  In  Massachusetts,  where  there  does  not  appear  to 
be  any  such  enabling  statute,  but  where  unincorporated  joint- 
stock  companies  must  be  formed,  if  at  all,  by  instruments  of 
writino-  in  the  nature  of  deeds  or  declarations  of  trust,  which 
stand  on  the  footing  of  a  mere  private  compact  among  the  mem- 
bers and  their  successors,  and  where  there  is  no  separate  scheme 
of  taxation  applicable  to  unincorporated  joint-stock  companies, 
and  no  distinct  statutory  provision  for  the  taxation-of  shares  of 
such  companies, —  it  is  held  that  such  shares  are  not  taxable 
against  their  members,  but  that  the  taxing  power  exerted  by 
the  legislature  of  that  State  in  respect  of  such  companies  is 
exercised  in  the  taxation  of  their  tangible  property  at  its  situs; 
and  a  confirmation  of  this  view  is  discovered  in  the  fact  that 
under  the  statutory  system  of  taxation  existing  in  that  State 
applicable  to  corporations,  the  value  of  the  tangible  property  is 
deducted  in  assessing  the  value  of  the  share  capital ;  whereas,  if 
the  shares  of  unincorporated  joint-stock  companies  were  held  to 
be  taxable  as  separate  items  of  personal  property  against  their 
holders,  this  would  result  in  a  double  taxation  and  would  be 
inequitable.^  But  a  foreign  unincorporated  joint-stock  insurance 
company,  doing  business  in  Massachusetts  under  the  permission 
of  its  statutes  relating  to  foreign  insurance  companies,  has  been 
held  to  be,  in  substance  and  effect,  a  corporation,  so  as  to  come 
within  the  purview  of  a  statute  of  that  State  relating  to  the  tax- 
ation of  foreign  corporations.* 

1  Waterbury  V.  National  Union  Ex.  100  Mass.  531;  s.  c.  afDrmed,  10  Wall. 

Co.,  50  Barb.    (N.   Y.)   158.     See  also  (U.S.)   5GG;    awie,  §  3.     While  this  is 

Bobbins  r.  WeUs,  1   Bob.  (N.  Y.)  GG6.  so,  it  has  been  held  in  Massachusetts 

^  People  V.  Wemple,  117  N.  Y.  13G;  that   the   statutes  of    another    State 

s.  c.  6  L.  R.  A.  303;  27  N.  Y.  StateKep.  authorizing   the   formation    of    joint- 

341;  7  Rail.  &  Corp.  L.  J.  127;  22  N.  E.  stock  companies,  with  the   incidents 

Rep.  104G;  2  Inters.  Com.  Rep.  735;  29  usual  to  corporations,   and  providing 

Am.  &  Eng.  Corp.  Cas.  610;  affg  s.  c.  that  they  may  be  sued  in  the  name 

52  Hun  (N.  Y.),  434;   24  N.    Y.   State  of  their  president   or  treasurer,  and 

Rep.  668;  5  N.  Y.  Supp.  581.  that    a    judgment,    rendered    against 

3  Hoadley  v.  County  Commission-  such  an  officer  in  the  name  of  the  com- 
ers, 105  Mass.  519.  pany,  cannot  form  the  basis  of  a  de- 

■•  Oliver  v.  Liverpool  &c.  Ins.  Co.,  mand  against  the  individual  members 
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2  Thomp.  Corp.  §  3810.]     shares  considered  as  property. 

§  3807.  Taxation      of     an     Unauthorized     Over-issue     of 

Shares. Under    a    statute    providing    that    no    tax    shall    be 

assessed  upon  the  capital  of  any  bank  or  banking  association, 
but  that  the  stockholders  shall  be  assessed  and  taxed  on  the 
whole  of  their  shares  of  stock  therein/  it  has  been  held  that,  in 
case  of  an  unauthorized  or  ultra  vires  excess  of  stock,  the  State 
cannot  maintain  a  bill  in  equity  against  the  corporation  or  its 
manacring  officers  for  a  recovery  of  the  taxes  assessed  against 
the  corporation  in  respect  of  such  shares,  since  the  cause  of 
action  is  not  against  the  individual  o^vners  of  such  over-issue  of 
shares ;  but  even  if  the  assessment  were  then  against  them  indi- 
vidually, it  would  be  necessary  for  them  to  be  parties  to  the 
suit.^ 

Akticle  II.     Double  Taxation  in  Respect  of  Shakes. 


Section 

2810.  Distinction  between  capital  and 

shares. 

2811.  Taxation  of  shares  not  a  taxa- 

tion of  capital,  and  vice  versa. 

2812.  View    that    taxation    of    both 

shares    and    capital    is    not 
double  taxation. 

2813.  Contrary  Tiew  that  the  taxation 

of  both  capital  and  shares  is 
double  taxation. 

2814.  An  intent  to  impose  a  double 

tax    not    imputable    to    the 
legislature. 


Section 

2815.  Taxing  the   difference  between 

the  value  of  the  tangible 
property  and  the  value  of  tlie 
shares. 

2816.  The  same  subject  continued. 

2817.  "When    a    tax    upon     shares    is 

deemed  a  tax  against  the 
corporation. 

2818.  Further  of  this  subject. 

2819.  Rule  how  affected  by  default  of 

corporation  or   shareholders. 


§  2810.   Distinction  Between  Capital  and  Shares. —  At  the 

outset  it  is  necessary  to  recur  to  the  distinction  already  stated  * 
between  corporate  capital,  or  corporate  franchises,  or  corporate 
property,  on  the  one  hand,  and  corporate  shares,  on  the  other. 
We  have  seen  ^  that  the  shareholders  are  not  part  owners  of  the 


until  execution  against  the  company 
is  returned  unsatisfied  —  are  local  in 
their  operation,  so  far  as  regards  legal 
remedies  for  debt  in  Massachusetts ; 
but  the  members  may  there  be  sued 
as  partners.  Taft  v.  Ward,  106  Mass. 
518.  See  further  as  to  the  status  of 
the  members  of  such  associations,  as 
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partners  in  Massachusetts :  Tappan  ». 
Bailey,  4  Met.  (Mass.)  529;  Tyrrell  v. 
Washburn,  6  Allen  (Mass.),  466. 

1  Thomp.  &  S.  Tenn.  Code,  §  541c. 

2  State  V.  Butler,  86  Tenn.  614,  632; 
s.  c.  8  S.  W.  Kep.  586. 

3  Ante,  §  1065,  et  seq. 
*  Ante,  §  1071 


TAXATION  OF  SHARES.     [2  Thomp.  Corp.  §  2811. 

corporate  property  either  at  law  or  in  equity ;  but  that  the  title 
of  all  the  corporate  property  is  vested  in  the  ideal  being  which 
acts  through  the  board  of  directors,  and  other  officers,  under  the 
corporate  name.^  From  this  it  follows  that  the  taxation  of  the 
capital  owned  by  an  incorporated  bank,  returned  in  gross  by  its 
president  in  pursuance  of  a  revenue  law,  is  not  deemed  a  taxa- 
tion of  the  shares  of  stock  of  the  bank.  The  shares  of  stock  are 
deemed  the  property  of  the  individval  shareholder s,^  and  are  in 
the  nature  of  credita  based  upon  the  existing  capital  of  the 
bank.  Confusion  has  sprung  up  in  dealing  with  this  subject 
from  the  use  of  the  word  *' stock"  to  desio^nate,  on  the  one 
hand,  the  capital  stock  of  the  company,  and,  on  the  other  hand, 
the  shares  of  its  members.  This  stake,  subscribed  for  and  paid 
in  or  secui'cd,  upon  which  the  corporation  embarks  upon  its 
business,  is  its  capital  stock.  The  collection  of  rights  in  its 
capital  stock,  in  its  management  and  in  its  profits,  known  as  its 
"  shares,"  are  sometimes  called  its  "  share  stock,"  to  distinguish 
this  species  of  property  from  the  capital  stock.  The  two  things 
are  distinct  kinds  of  property :  the  capital  stock  is  exclusively 
the  property  of  the  corporation,  while  the  share  stock  is  exclu- 
sively the  property  of  the  stockholders.^ 

§  2811.  Taxation  of  Shai'es  not  a  Taxation  of  Capital,  and 
Vice  Versa.  —  A  leading  proposition,  then,  is  that  the  taxation 
of  the  jyroperiy  of  a  corporation  is  not  a  taxation  of  its  shares, 
and  vice  versa.  The  present  chapter  is  chiefly  devoted  to  a  con- 
sideration of  the  consequences  which  flow  from  the  foregoing 

'  Reg.  V.   Amand,  9   Ad.  &  El.  (N.  ^  The    distinction    between    these 

S.)   806;  Van  Allen  v.  Assessors,    3  two  species  of  property  is  thrown  into 

Wall.  (U.  S.)  573,  584;  Farriugton  v.  clear    light    in    the    opinion    of    the 

Tennessee,  95  U.  S.  679,  686;  Porter  v.  Supreme  Court  of  Ohio,  delivered  by 

Rockford  &c.  R.  Co.,  76  111.  561,  567;  Boynton,   J.,   in  Jones   v.   Davis,    35 

Delaware  Railroad  Tax,  18  Wall.  (U.  Oh.  St.  474,  476.      The  same   distinc- 

S.)  206,   229;  Lee  v.   Sturges,  46  Oh.  tion    is,    if  possible,   thrown  into    a 

St.  153,  161;  Bradley  ?;.  Bander,  36  Oh.  clearer  light,   in  an    opinion    of   the 

St.  28,  35;  s.  c.  38  Am.  Rep.  547;  Con-  Court  of  Appeals  of  New  York,  deliv- 

well  V.  Connersville,  15  Ind.  150 ;  Mc-  ered  by  Finch,  J.,  in  People  v.  Coleman, 

Keen  v.  Northampton  County,  49  Pa.  126  N.  Y.  433,  437.     It  is  clearly  stated 

St.  519,  525;  s.  c.  88  Am.  Dec.  515.  by  Battle,  J.,  in   State   v.    Petway,  2 

-  St.  Louis  &c.  Association  r.  Light-  Jones  Eq.  (N.  C.)  396,  406. 
ner,  42  Mo.  421. 
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distinctions.  One  of  them  is — that  shares  of  the  stock  of  a  cor- 
poration are  taxable  as  such  to  their  owners,  though  the  corpo- 
ration itself  is  exempt  from  taxation  by  its  charter,  —  the  capital 
beino-  one  thing;  and  the  shares  another. ^  Another  is — that 
although  the  capital  stock  of  the  corporation  may  be  wholly 
invested  in  bonds  of  the  United  States,  which  are  exempt  from 
State  taxation,  the  shares  of  stock  in  the  corporation,  in  the 
hands  of  the  individual  shareholders,  are  nevertheless  taxable. ^ 
A  third  is — that  where  a  corporation  duly  returns  its  property 
for  taxation  under  oath,  in  compliance  with  the  governing 
statute,  the  assessors  are  not  at  liberty  arbitrarily  to  disregard 
the  return  thus  made,  and  to  take  the  aggregate  market  value 
of  the  shares  as  the  basis  of  assessing  its  property. ^  That  the 
value  of  the  corporate  property  may  be  ascertained  for  the 
purpose  of  taxation,  in  default  of  information  furnished  by  the 
company,  and  in  many  cases  irrespective  of  such  information, 
has  been  often  held.*  The  shares  not  being  the  property  of  the 
corporation,  but  of  its  members,  may  have  a  value  greatly  above 
or  below  the  value  of  the  property  of  the  corporation.  They 
may  have  a  value  depending  upon  the  mere  estimation,  opinion, 
or  belief  which  is  entertained  as  to  the  future  development  and 
prospects  of  the  corporation,  or  a  value  based  upon  mere  spec- 
ulative probabilities  or  contingencies,  and  which  has  but  a 
remote  relation  to  the  actual  value  of  the  corporate  property. 
It  may  also  have  a  value  based  upon  a  manipulated  market.  It 
is  further  to  be  observed  that,  where  the  aggregate  value  of  the 
shares  is  taken  as  the  basis  of  assessing  the  corporate  property 
for  taxation,  and  where  the  shares  are  again  assessed  as  the 

1  Union  Bank  v.  State,  9  Yerg.  ration,  and  not  the  shares  of  stock: 
(Tenn.)  490.  But  see  post,  §  2827,  People  v.  Coleman,  126  N.  Y.  433;  12 
el  seq.  L.  K.  A.  7G2 ;  38  N.  Y.  St.  237 ;  27  N.  E. 

2  National  Bank  u.  Commonwealth,  Rep.  818;  10  Rail.  &  Corp.  L.  J.  188; 
9  Wall.  (U.  S.)  353;  St.  Louis  &c.  Asso.  34  Am.  &  Eng.  Corp.  Cas.  223;  revers- 
V.  Lightner,  47  Mo.  S93;  post,  §  2827.  ing  s.  c.  .36  N.  Y.  St.  221;  13  N.  Y. 
Such  a  tax  may  also  be  collected  from  Supp.  67. 

the  bank.     St.  Louis  Building  Asso.  *  New    Orleans    Gas    Light    Com- 

V.  Lightner,  supra.  pany  v.  Board  of  Assessors,  31  La.  An. 

3  That  the  "capital  stock"  of  a  475;  State  v.  Stonewall  Ins.  Co.,  89 
corporation  liable  to  taxation  under  N.  Ala.  335;  s.  c.  7  So.  Rep.  753;  8  Rail.  & 
Y.   Laws  1857,  chap.  456,  §  3,  is  the  Corp.  L.  J.  308. 

actual  capital    owned  by   the   corpo- 
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property  of  their  holders  at  their  real  value,  this  results  in 
double  taxation  pure  and  simple, —  that  is  to  say,  in  the 
taxation  of  the  property  twice  at  exactly  the  same  valuation. 
In  short,  the  foregoing  distinction  leads  irresistibly  to  the 
conclusion  that  the  capital  stock  of  a  corporation  cannot  be  taxed 
as  the  property  of  a  shareholder,^  and  that  the  shares  of  a 
shareholder  cannot  be  taxed  as  property  of  a  corporation. ^ 

§  2812.  View  that  Taxation  of  both  Shares  and  Capital  is 
not  Double  Taxation. —  The  conception  that  the  capital  stock 
of  a  coi7)oration  is  one  kind  of  property,  belonging  to  one 
owner,  and  that  the  shares  into  which  it  is  divided  constitute  a 
distinct  kind  of  property,  belonging  to  different  owners,  has  led 
several  of  the  courts  to  the  conclusion  that  for  the  legislature  to 
impose  a  tax  upon  the  capital,  franchises,  or  other  property  of  a 
corporation,  or  upon  all  of  them  together,  and  another  and  sep- 


1  Thus,  property  of  a  mutual  fire 
insurance  company,  although  consist- 
ing of  personalty,  is  taxable  to  the 
corporation  and  not  to  its  members; 
for,  although  the  members  are  policy- 
holders, the  interest  which  they  have 
in  the  corporate  property,  unless  they 
have  a  claim  for  loss,  is  not  such  an 
interest  as  is  liable  to  taxation. 
Tripp  «.  Merchants'  Mut.  F.  Ins.  Co., 
12  R.  I.  435.  Many  decisions  are 
found  touching  this  question,  which 
merely  involve  the  construction  of 
statutes,  and  generally  a  comparison 
of  different  statutory  provisions  en- 
acted within  the  same  jurisdiction  at 
different  periods.  They  are,  there- 
fore, without  value  as  materials  of 
jurisprudence,  and  are  merely  noted  in 
foot-notes  in  their  appropriate  places. 
Of  this  character  is  a  decision  in  New 
Jersey  holding  that  the  repeal  of  a 
prior  statutory  system  left  the  shares 
held  by  individual  members  of  corpo- 
rations subject  to  taxation;  whereas 
they  were  previously  exempt.  State 
V.  Jersey  City,  45  N.  J.  L.  480.  In  the 
same  category  may  be  put  a  decision 
of  the  Supreme  Court  of  Louisiana  to 


the  effect  that  the  paid-up  capital  stock 
of  the  New  Orleans  Gas  Light  Com- 
pany is  subject  to  assessment  and 
taxation,  like  any  property  of  that 
corporation;  the  value  of  such  stock 
to  be  ascertained  from  the  market 
price,  or  in  any  other  manner.  New 
Orleans  City  Gas  Light  Co.  v.  Asses- 
sor, 31  La.  An.  475.  So,  a  decision  of 
the  Supreme  Court  of  Ohio,  holding 
that  under  certain  statutes  of  that 
State  an  owner  of  shares  is  not  re- 
quired to  list  them  for  taxation,  seems 
to  possess  little  juridical  value,  be- 
cause the  statute  in  express  terms  so 
provides;  although  the  opinion  em- 
bodies a  clear  exposition  of  the 
difference  between  corporate  capital 
and  shares,  which  we  have  already 
quoted.  Jones  v.  Davis,  35  Ohio  St. 
474. 

2  This  distinction  between  capital 
and  shares  for  the  purposes  of  taxation 
is  taken  by  Turley,  J.,  in  Union  Bank 
of  Tennessee  v.  State,  9  Yerg.  (Teim.) 
490,  501;  and  is  also  recognized  in 
St.  Louis  &c.  Asso.  v.  Lightner,  42 
Mo.  421 
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arate  tax  upon  the  shares  assessed  against  the  shareholders  per- 
sonally, either  directly  or  through  the  corporation, —  is  not  double 
taxation.  Possibly  there  is  no  case  that  affirms  this  principle  in 
as  broad  a  manner  as  that  stated  in  the  foregoing  proposition ; 
but  there  are  several  affirming  it  in  some  of  its  essential  parts. 
Thus,  the  Supreme  Court  of  Tennessee  has  held  that  the  fact 
that  a  tax  has  been  assessed  upon  the  capital  stock  of  a  moneyed 
corporation,  and  paid,  does  not  preclude  a  tax  upon  the  shares 
of  stockholders.^  The  same  court  has  held,  under  a  statute, 
that  joint-stock  corporations  are  liable  to  pay  the  tax  imposed 
upon  their  shareholders  and  collected  through  the  company,  and 
also  a  tax  upon  their  real  estate,  although  the  latter  may  have 
been  purchased  with  money  paid  in  as  capital  stock. ^  In  a  later 
case  the  same  court,  taking  a  seeming  distinction  between  the 
tangible  property  of  a  corporation  and  its  capital  stock,  held 
that  taxation  of  shares  of  corporate  stock  in  the  hands  of  stock- 
holders, as  their  individual  property,  is  not  unconstitutional  as 
constituting  double  taxation  because  a  tax  has  already  been  laid 
upon  the  property  of  the  corporation  from  which  the  capital 
stock  in  the  hands  of  the  corporation  is  omitted.^  In  other 
words,  the  court  held  that  the  tangible  property  of  a  corpora- 
tion in  which  its  capital  has  been  invested  may  be  taxed,  and 
that  the  shares  of  its  members  may  also  be  taxed,  and  the  latter 
tax  collected  through  the  corporation.*  So,  in  North  Carolina 
it  is  said  to  be  settled  law  that  the  shares  of  an  individual  share- 
holder are  personal  property,  which  are  deemed  to  follow  the 
owner,  and  which  are  hence  subject  to  taxation  as  personal  estate 
at  the  place  of  his  residence ;  and  this  although  the  property  and 
franchises  of  the  corporation  are  also  separately  taxed,  and 
although  this  results  in  a  double  taxation.^  In  Iowa  it  has  been 
held  that  the  legislature  may  authorize  the  taxation  of  the  prop- 

1  Memphis    v.     Ensley,    6     Baxter  by     Swayne,    J.,     in    Ft-rrington     v. 

(Tenu  ),  553;  s.  c.  32  Am.  Rep.  532.  Tennessee,  95  U.  S.  679,  687. 

-  Nashville  Gas  Light  Co.  v.  Nash-  ^  Belo  v.  Forsyth  County,  83  N.  C. 

ville,  8  Lea  (Tenn.),  40G.  415;  s.  c.  33  Am.  Rep.  688;  Worth  u. 

3  Street    R.     Co.    v.    Morrow,     87  Ashe  County,  82  N.  C.  420;  s.  c.  33  Am. 

Tenn.  406;  s.  c.  2  L.  R.  A.  853;  5  Rail.  Rep.   692.     See  also  Porter  v.  Rock- 

&  Corp.  L.  J.  248;  11  S.  W.  Rep.  348.  ford  &c.  R.   Co.,  76   lU.  561;    Danville 

*  So  also  held  in  Union   Bank  v.  &c.  Co.  r.  Parks,  88  111.  170. 
State,  9   Yerg.    (Tenn.)  490.     So  said 
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perty  of  tlie  corporation, —  e.  g.,  a  toll  bridge, —  against  the 
corporation,  and  a  taxation  of  the  shares  of  stock  of  the 
corporation  against  the  stockholders.^ 

§  2813.  Contrary  View  that  the  Taxation  of  both  Capital 
and  Shares  is  Double  Taxation. —  Opposed  to  the  foregoing 
is  a  line  of  judicial  decisions,  some  of  them  dealing  with  the  sub- 
ject on  principle,  and  some  of  them  more  or  less  inliuenced  by 
the  language  of  statutes  and  constitutional  provisions,  which 
unite  in  the  conclusion  that  where  a  tax  is  laid  upon  the  property 
of  the  corporation,  whether  under  the  name  of  capital  or  in  the 
form  of  a  tax  upon  the  tangible  property  into  which  its  capital 
has  been  transmuted,  —  another  tax  assessed  against  the  share- 
holders upon  the  shares  held  by  them  of  the  capital  stock  of  the 
corporation,  is  double  taxation  and  not  permissible.^  So,  in 
respect  of  national  banks,  where  the  statute  of  a  State  imposes 
upon  (he  State  banks  a  tax  on  their  capital  (the  shares  in  the~^ 
hands  of  their  shareholders  being  exempt  from  taxation),  it  can- 
not lay  a  tax  on  the  shares  of  national  banks  organized  under 
the  act  of  Congress  of  June  3,  1864,  which  provides:   "  That 


1  Cook  V.  Burlington,  59  la.  251; 
s.  c.  44  Am.  Rep.  679.  Adams,  J.,  con- 
curred specially  on  the  peculiar  facts 
of  the  case.  That  double  taxation  has 
not  been  favored  by  that  court  is  shown 
by  several  of  its  expressions.  In  Tall- 
man  V.  Butler  County,  12  la.  531,  534, 
it  was  said  that  "  it  is  neither  the 
policy  nor  the  justice  of  the  law  to 
tolerate  double  taxation."  In  United 
States  Express  Co.  v.  Ellyson,  28  la. 
370,  378,  it  was  said  that  ^'  double 
taxation  would  be  so  unjust  as  to  ex- 
cite disfavor  of  both  courts  and  legis- 
lature." See  also  McGregors.  Vaupel, 
24  la.  43G. 

2  Gillespie  v.  Gaston,  G7  Tex.  599 ;  s. 
c.  4  S.  W.  Rep.  248;  San  Francisco  v. 
Spring  V' alley  Waterworks,  C3  Cal. 
524  (prior  to  Const,  of  1879).  The 
tax  cases,  12  Gill.  &  J.  (Md.),  117  (no 
opinion)  ;  Bordon  v.  Baltimore,  5  Gill. 
(Md.)  236  (doctrine  recognized) ; 
The  Republic  Life  Ins.  Co.  t'.  Pollak, 


75  ni.  292,  300  (recognized  as  pro 
hibited  by  statute) ;  Porter  v.  Rock- 
ford  &c.  R.  Co.,  76  111.  5G1,  572  (not 
presumed  to  have  been  intended) ; 
Pennsylvania  Co.  v.  Com.  (Pa.),  13 
Cent.  486;  s.  c.  46  Phila.  Leg.  Int.  300; 
15  Atl.  Rep.  456;  22  W.  N.  C.  340 
(not  officially  reported  --  construing 
statutes)  ;  State  v.  St.  Louis  &c.  R. 
Co.,  77  Mo.  202;  Valle  v.  Zeigler,  84 
Mo.  214;  Middlesex  R.  Co.  v.  Charles- 
town,  8  Allen  (Mass.),  330;  American 
Bank  v.  Mumford,  4  R.  I.  478;  Provi- 
dence Institution  v.  Gardiner,  4  R.  I. 
484.  In  the  Appeal  of  Des  Moines 
Water  Co.,  48  la.  324,  33G,  it  was 
held  that  where  a  statute  authorizes 
the  assessment  of  the  property  of  cor- 
porations the  same  as  that  of  individ- 
uals, and  also  the  assessment  of  the 
shares  of  stock  to  the  individual  own- 
ers, taxation  under  either  method  is 
legal,  but  whether  under  both  the 
court  left  undecided. 
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nothino-  in  this  act  shall  be  construed  to  prevent  all  the  shares  in 
any  of  the  said  associations,  held  by  any  person  or  body  corpo- 
rate, from  being  included  in  the  valuation  of  the  personal  prop- 
erty of  such  person  or  corporation  in  the  assessment  of  taxes 
imposed  by  or  under  State  authority,  at  the  place  where  such 
bank  is  located,  and  not  elsewhere,  but  not  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  such  State;  provided,  further,  that  the  tax  so  imposed 
under  the  laivs  of  any  State  upon  the  shares  of  any  of  the  associa- 
tions, authorized  by  this  act,  shall  not  exceed  the  rate  imposed 
upon  the  shares  in  any  of  the  haiihs  organized  under  the  authority 
of  the  State  where  such  association  is  located ;  provided,  also, 
that  nothing  in  this  act  shall  exempt  the  real  estate  of  associa- 
tions from  either  State,  county,  or  municipal  taxes,  to  the  same 
extent,  according  to  its  value,  as  other  real  estate  is  taxed."  ^ 

§  2814.  An  Intent  to  Impose  a  Double  Tax  not  Imputable 
to  the  Legislature.  —  Other  decisions  will  be  met  with  which, 
construing  more  or  less  doubtful  statutes,  refuse  to  impute  to 
the  legislature  the  purpose  of  taxing  at  once  the  tangible  prop- 
erty of  a  corporation  and  its  intangible  representative,  the  shares 
held  by  its  members.  One  such  case  observes  that  "  a  taxation 
of  shares  at  their  appraised  value  would,  in  fact,  be  a  double 
taxation  of  the  property,  once  to  the  corporation  itself,  and 
again  to  the  corporators,  which  would  be  unjust,  oppressive,  and 
unconstitutional."  2  So,  a  case  in  Pennsylvania,  officially  re- 
ported, dealing  with  this  subject,  as  involved  in  the  construction 
of  certain  statutes,  contains  this  observation  in  the  opinion  of  the 
court  by  Paxson,  J. :  "  Conceding  the  power  of  the  legislature 
to  tax  in  this  manner,  its  exercise  is  never  to  be  presumed.  The 
intent  to  impose  double  taxation  must  be  clearly  expressed."^ 
A  statute  of  Indiana  prohibits   such  taxation  in  explicit  terms : 

1  Van  Allen  v.  Assessors,  3  Wall.  Bank  v.  Adrian,  66  Mich.  273,  27G,  per 
(U.  S.)  573,  577;  Bradley  v.  People,  4  Campbell,  C.  J.;  Porter  v.  Rockford 
WalL  (U.  S.)  459  (reversing  s.  c.  sub  &c.  R.  Co.,  76  111.  561,  572;  State  v. 
nom.  People  v.  Bradley,  39  111.  130).  St.  Louis  &c.  R.  Co.,  77  Mo.  202,  210; 

2  Smith  V.  Burley,  9  N.  H.  423,  427.  Valle  v.  Zeigler,  84  Mo.  214;  Ogden  v. 

3  Pennsylvania  Co.  y.Com.  (Pa.),  15  St.  Joseph,  90  Mo.  522;  American  Bank 
Atl.  Rep,  456;  s.  c.  22  W.  N.  C.  310.  v.  Mumford,  4  R.  I.  478,  483,  per  Bos- 
Similarly,    Lenawee    County   Savings  worth,  J. 
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**  In  all  cases  where  the  tangible  property  or  the  capital  stock 
of  any  incorporated  company  is  listed  and  assessed  under 
this  act,  the  shares  of  capital  stock  of  such  incorporated  com- 
pany shall  not  be  listed  and  assessed."  ^  In  Texas  the  same 
conclusion  is  reached  as  a  construction  of  the  statute  providing 
that  "  no  person  shall  be  required  *  *  *  to  include  in  his 
statement,  as  a  part  of  his  personal  property,  which  is  required 
to  be  listed,  any  share  or  portion  of  the  capital  stock  or  property 
of  any  company  or  corporation  which  is  required  to  list  or  return 
its  capital  and  property  for  taxation."  ^  A  comparison  of  stat- 
utes of  Rhode  Island  led  to  the  conclusion  that  where  the  per- 
sonal property  of  a  corporation  is  taxed  as  such,  the  shares  are 
not  to  be  taxed,  and  vice  versa.^  Authoritative  text-writers  are 
to  the  same  effect.  Mr.  Justice  Cooley,  in  his  work  on  taxation, 
says;  '*A  construction  of  the  law  is  not  to  be  adopted  that 
would  subject  the  same  property  to  be  twice  charged  for  the 
same  tax,  unless  it  was  required  by  the  express  words  of  the 
statute,  or  by  necessary  implication."*  It  was  entirely  con- 
sistent with  this  theory  to  hold  that  where  there  was  a  stat- 
ute providing  that  "the  property  of  manufacturing  com- 
panies *  *  *  and  of  all  other  corporations,  the  taxation 
of  which  is  not  otherwise  provided  for  by  law,  shall  be  assessed 
and  taxed  as  the  property  of  individuals,"  —  shares  of  stock 
held  by  an  individual  in  a  corporation  are  not  subjected  to  taxa- 
tion against  the  shareholder,  under  the  terms  of  a  general  statute 
which  goes  no  further  than  to  subject  "  all  personal  property  " 
to  taxation.^ 

§  2815.  Taxing  the  Difference  between  the  Value  of  the 
Tangible  Property  and  the  Value  of  the  Shares. —  The  schemes 
of  taxation  established  by  several  of  the  States  aim  at  an  equit- 
able result  by  assessing  against  the  corporation  the  actual  value 
of  its  tangible  property,  and  by  assessing  against  its  shareholders 
the  aggregate  value  of  its  shares,  after  deducting  the   assessed 


1  R.  S.  Ind.  1881,  §  6308.  *  Cooley  Tax.,  227.     To   the   same 

''  Rev.  Stat.   Tex.,  Art.   4682;    Gil-      efEect  see  Burr.  Tax.,  174. 

lespie  V.  Gaston,  67  Tex.  599.  *  VaUe  v.  Ziegler,  84  Mo.  214,  219. 

3  American  Bank  v.  Mumford,  4  R. 

I.  478,  483. 
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valuation  of  tangible  property.  A  little  reflection  will  make  it 
appear  that  the  corporation  may  have  franchises  or  business  2^os- 
sibilities  which  give  a  much  greater  aggregate  value  to  its  shares 
than  the  full  value  of  all  its  tangible  property ;  so  that  this  scheme 
of  taxation  is,  in  substance  and  effect,  a  tax,  first  on  the  property 
of  the  corporation,  and  then  upon  its  franchises,  —  the  latter 
tax  assessed  against  its  shares  in  the  hands  of  its  shareholders. 
The  Supreme  Court  of  Kansas  has  made  it  appear  in  a  very  clear 
and  well-reasoned  opinion,  that  this  mode  of  taxation  is  not  open 
to  any  constitutional  or  other  objection  leveled  against  what  is 
called  double  taxation;  —  in  other  words,  that  it  is  not  double 
taxation  at  all,  because  the  same  property  is  not  twice  taxed  by 
the  same  taxing  power. ^  The  constitution  of  Illinois  provides 
that  property  shall  be  taxed  in  proportion  to  its  value,  and  em- 
powers the  legislature  to  tax  corporations  as  it  sees  fit,  by  gen- 
eral laws,  uniform  as  to  the  class  upon  which  they  operate. ^  A 
statute  of  Illinois  has  enacted  that  all  property  in  that  State 
shall  be  taxed,  including  shares  of  capital  stock,  —  such  capital 
stock,  including  franchise,  to  be  so  valued  as  to  ascertain  its  full 
cash  value  over  and  above  the  assessed  value  of  the  tangible  cor- 
porate property,  and  that  where  the  corporate  property  or  the 
capital  stock  is  taxed,  the  shares  shall  not  be  taxed. ^  Constru- 
ing these  provisions,  the  Supreme  Court  of  that  State  say: 
"  The  tangible  property  of  a  corporation  and  the  shares  of  stock 
are  separate  and  distinct  kinds  of  property,  under  different 
ownerships,  the  first  being  the  property  of  the  corporation,  and 
the  last  named  is  the  property  of  the  individual  stockholders, 
both  of  which,  under  the  provisions  of  the  revenue  law,  being 
subject  to  taxation."  And  the  court  held  that  this  scheme  of 
taxation  was  neither  double  nor  unconstitutional.*  It  has  been 
provided  by  statute  in  North  Carolina  that  all  property  in  the 
State,  including  shares  of  stock,  shall  be  taxed ;  but  that  the 
shares    of   a  corporation  shall  not  be  listed  if  the  corporation 

1  Ryan  v.  Leaveuworth  County,  30  111.  170.     So  held  in  Porter  v.  Rock- 
Kan.  185.  ford  &c.  R.  Co.,  76  111.  561.     Compare 

2  111.  Const.,  1870,  Art.  IX.,  §  1.  Danville  &c.  Co.  v.  Parks,  88  111.  170; 

3  111.  Act,  March  30, 1872;  Id.,  May  Republic  Life  Ins.    Co.  v.  PoUak,  75 
13,  1879;  Rev.  St.  111.,  1874,  ch.  120.  111.  292. 

4  Danville   &c.  R.  Co.  v.  Parks,  88 
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itself  pays  a  tax.^  Notwithstanding:  this  statute,  the  supreme 
court  of  that  State  have  said  that  "  shares  of  stock  in  a  corpo- 
ration may  be  taxed  as  a  distinct  species  of  property  belonging 
to  the  holder,  independently  of  the  tax  imposed  upon  the  value 
of  the  franchies  and  upon  the  real  and  personal  estate  of  the 
corporation  itself,  "^ —  a  decision  which  seems  directly  opposed  to 
the  statute.^ 


§  2816.  The  Same  Subject  Continued.  —  It  is  provided  by 
statute  in  Louisiana,  with  reference  to  the  taxation  of  banks, 
that  "  all  property  owned  by  the  bank  *  *  *  which  is 
taxable  under  section  1  of  this  act,  shall  be  assessed  directly  to 
the  bank,  *  *  *  and  the  pro  rata  of  such  direct  property 
taxes,  and  of  all  exempt  property,  proportioned  to  each  share  of 
capital  stock,  shall  be  deducted  from  the  amount  of  taxes 
assessed  to  that  share,  under  this  section."  *  The  Supreme 
Court  of  Louisiana  deny  that,  under  the  terms  of  this  law, 
all  the  exempt  property  of  the  bank  should  be  deducted 
in  ascertaining  the  taxable  valuation  of  the  shares;  and, 
secondly,  that  so  much  of  its  property  as  is  invested  in  non- 
taxable securities,  whether  of  the  United  States  or  of  the  State, 
should  be  thus  deducted.  They  discover  in  the  legislature  the 
intent  to  tax  such  shares,  though  the  capital  of  the  bank  may  be 
invested  in  non-taxable  securities.^  A  like  scheme  of  taxation 
has  existed  in  North  Carolina,  the  statute  permitting  stockholders, 
in  valuing  their  shares,  to  "  deduct  their  ratable  proportion  of 
taxes  paid  by  the  corporation  upon  its  property  as  such  in  this 
State."  ^  In  construing  this  statute,  the  Supreme  Court  of 
North  Carolina  found  it  difficult  to  say  whether  the  value  of  the 
stock  was  to  be  reduced  by  the  value  of  the  corporate  property 

1  Battle  Rev.  N.  C.  Stat.,  ch.  102,  *  As  quoted  in  First  National  Bank 
§  7.                                                                   V.  Board  of  Eeviewers,  41  La.  An.  181, 

2  Belo  V.  Commissioners,  82  N.  C.      18-i. 

415;  s.  c.  33  Am.  Rep.  688.  ^  First  National  Bank  w.  Board  of 

3  Unfavorable  comments  on  this  Reviewers,  41  La.  An.  181,184;  reaf- 
decision  will  be  found  in  a  learned  firmed  in  Board  of  Liquidation  v.  Tho- 
article  by  Edward  C.  Moore,  Esq.,  in  man,  42  La.  An.  605. 

18  Am.  Law  Rev.,  758,  to  wliicii  article  ^  n.   C.    Act    1881,    ch.   117,     §  8, 

the   author  acknowledges  his  indebt-      par.  6. 
edness  for  valuable  suggestions. 

2013 


2  Thomp.  Corp.  §  2817.]     shares  considered  as  property. 

taxed,  and  a  tax  levied  upon  the  difference,  or  whether  the  tax 
laid  upon  the  property  was  to  be  abated  to  the  extent  of  the  tax 
laid  upon  the  shares ;  but  they  concluded  the  latter  to  be  the 
meaning.  In  the  opinion  of  the  court,  which  is  somewhat 
obscure,  it  was  the  purpose  of  the  statute  to  allow  the  tax-pay- 
in  o-  shareholder  to  deduct  from  the  tax  on  his  shares  a  ratable 
part  of  the  tax  paid  upon  the  corporate  property  elsewhere,  by 
the  corporation  itself,  but  not  to  withdraw  from  taxation  in  other 
counties  such  property  of  the  corporation  therein  as  was  liable 
to  assessment  and  taxation.  The  difficulty  with  the  court  seems 
to  have  been  to  determine  whether  the  abatement  was  to  be 
made  upon  the  tax  laid  against  the  corporation  in  the  county 
where  it  had  its  situs,  or  whether  it  was  to  be  made  upon  the  tax 
levied  by  the  several  counties  distributively  through  which  its 
road  passed;  and  the  court  took  the  former  view.^  In  New 
York,  under  the  provisions  of  the  statute  "  authorizing  the  taxa- 
tion of  the  stockholders  of  banks,"  ^  etc.,  the  actual,  and  not  the 
par  value  of  the  shares  of  capital  stock  of  national  banks  was  the 
basis  of  assessment  and  taxation;  and  it  was  the  duty  of  the 
assessors  to  ascertain  the  actual  value  of  the  shares  held  by  the 
stockholder,  and  after  deducting  his  proportion  of  the  real  estate 
owned  by  the  bank,  to  assess  the  tax  upon  the  remainder.^ 

§  2817.  When  a  Tax  upon  Shares  is  Deemed  a  Tax  Against 
the  Corporation. —  There  is  often  much  difficulty  in  determining 
whether  a  tax  laid  in  the  form  ot  a  tax  upon  share  capital,  but 
assessed  against  the  corporation  and  collected  from  it,  is  a  tax 
upon  the  corporation  or  upon  the  shares  of  its  members.  As 
elsewhere  seen,  the  mere  fact  that  the  tax  is  in  form  assessed 
against  the  corporation  does  not  prevent  it  from  being  regarded 
as  a  tax  upon  its  individual  members,  in  respect  of  their  several 
holdings  of  shares;  since  it  is  competent  for  the  legislature  to 
make  the  corporation  a  sort  of  public  agent,  so  to  speak,  for  the 
collection  of  the  tax.     Where  the  corporation  is  given  a   lien 

1  Raleigh  &c.  R.  Co.  v.  Wake  sioners,  4  Wall.  (U.  S.)  244,  and  Van 
County,  87  N.  C.  414,  427.  Allen  v.  Assessors,  3  Wall.  (U.  S.)  573, 

2  New  York  Laws  of  1886,  ch,  861.  so  far  as  Federal  questions  were  in- 

3  People   V.  Commissioners,  67  N.  volved. 
Y.  616;  following  People  v.  Commis- 
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upon  the  shares  of  its  members  to  reimburse  itself  in  respect  of 
the  tax,  or  when  it  is  given  any  other  legal  remedy  against  its 
members  distributively,  to  recover  the  tax  which  it  has  paid 
for  them,  then  it  may  be  safely  assumed  that  the  legislature 
enacted  it  as  a  tax  upon  the  shares  in  the  hands  of  their  holders 
distributivel}^,  though  collected,  as  an  aggregate  sum,  from  the 
corporation  itself  in  the  first  instance.  On  the  other  hand, 
where  the  legislature,  in  designating  the  character  of  a  tax,  uses 
the  words  "  capital  stock  "  without  further  explanation,  it  is  not 
onl}^  to  be  held  not  to  mean  "  shares  of  stock,"  either  separately 
or  in  the  aggregate,  but  it  is  reasonably  assumed  that  the  legis- 
lature, by  the  use  of  an  apt  phrase,  intended  to  designate  the 
pK>pcrty  of  the  corporation  as  the  subject  of  the  tax.^  In  other 
cases,  the  mere  fact  that  the  tax  is  laid  in  form  upon  the  shares 
does  not  deprive  it  of  the  quality  of  a  tax  against  the  capital  of 
the  corporation,  and  make  it  a  tax  against  the  shares  in  the  hands 
of  their  holders.  This  is  illustrated  by  an  important  case  in 
which  the  legislature  of  Delaware  passed  an  act  providing  that 
ever}^  railroad  and  canal  company  of  a  designated  class  should, 
in  addition  to  other  taxation,  also  pay  to  the  treasurer  of  the 
State,  for  its  use,  on  the  first  day  of  July  then  next,  and  on  the 
first  day  of  July  of  every  year  thereafter,  or  within  thirty  days 
from  such  period,  a  tax  of  one-fourth  of  one  per  cent  upon 
the  actual  cash  value  of  every  share  of  its  capital  stock  ;  with  the 
proviso  that,  when  the  line  of  railroad  or  canal  belonging  to  the 
company  liable  to  the  tax  should  lie  partly  within  the  State  and 
partly  within  an  adjoining  State  or  States,  the  company  should 
only  be  required  to  pay  the  tax  on  such  number  of  the  shares  of 
its  capital  stock  as  would  be  in  that  proportion  to  the  number 
of  shares  which  the  length  of  the  road  or  canal  within  the  limits 
of  the  State  should  bear  to  its  whole  length.  It  was  held  that  this 
tax  was  not  imposed  upon  the  shares  of  the  individual  share_ 
holders,  or  upon  the  property  of  the  corporation,  but  that  it  was 
a  tax  upon  the  corporation  itself,  measured  by  a  percentage  upon 
the  cash  value  of  a  certain  proportional  part  of  the  shares  of  its 
capital  stock;  in  other  words,  that  it  was  what  other  courts  have 
often  designated  as  a  franchise  tax.     The  court  also  regarded 

i  Porter  v.  Rockford  &c.  R.  Co.,  76  111.  561. 
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the  rule  by  which  the  tax  was  measured  as  approximately  just, 
although  arbitrary,  and  hence  one  which  the  legislature  of  a  State" 
is  at  liberty  to  adopt.  In  the  opinion  of  the  court,  Mr.  Justice 
Field,  among  other  things,  said:  "  The  State  may  impose  taxes 
upon  the  corporation  as  an  entity  existing  under  its  laws,  as  well 
as  upon  the  capital  stock  of  the  corporation  or  its  separate  cor- 
porate property.  And  the  manner  in  which  its  value  shall  be  as- 
sessed and  the  rate  of  taxation,  however  arbitrary  or  capricious, 
are  mere  matters  of  legislative  discretion.  It  is  not  for  us  to 
suggest  in  any  case  that  a  more  equitable  mode  of  assessment  or 
rate  of  taxation  might  be  adopted  than  the  one  prescribed  by  the 
legislature  of  the  State ;  our  only  concern  is  with  the  validity  of 
the  tax;  all  else  lies  beyond  the  domain  of  our  jurisdiction."  ^ 
The  stress  of  the  question  lay  in  the  proposition  advanced  in 
opposition  to  the  tax,  and  impliedly  conceded  by  the  court,  that 
if  such  were  the  character  of  the  tax,  it  was  beyond  the  power  of 
the  State  to  lay  it,  since  it  was  beyond  the  power  of  the  State 
to  lay  a  tax  upon  personal  property,  the  situs  of  which  was  beyond 
its  territorial  boundaries.^ 

§  2818.  Further  of  this  Subject. —  In  many  cases  such 
taxes  are  described  in  the  statutes  imposing  them,  as  taxes  upon 
the  capital  of  the  corporation,  in  all  which  cases  there  is  no 
difficulty,  in  the  absence  of  special  elements  in  the  statute,  in 
concluding  that  a  tax  upon  the  shares  distributively  was  not 
intended.  In  other  cases  the  statute,  after  imposing  a  tax  upon 
the  capital,  makes  its  meaning  more  clear,  by  way  of  contrast, 
by  providing  that  the  shares  shall  not  be  taxed  where  the  capital 
is  taxed.  Such  was  the  following  statute  of  Illinois,  which  was 
held  to  be  a  tax  upon  the  capital  of  the  company,  and  not  a  tax 
upon  the  shares  of  its  stock:  ^  "The  capital  stock  of  all  com- 
panies and  associations,  now  or  hereafter  created  under  the  laws 
of  this  State,  shall  be  so  valued  by  the  State  board  of  equaliza- 
tion as  to  ascertain  and  determine,  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the  franchise,  over  and 
above  the  assessed  value  of  the  tangible  property  of  such  com- 

^  The   Delaware    Railroad  Tax,  18  ^  state   Railroad  Tax  Cases,  92  U. 

Wall.  (U.  S.)  20G,  231.  S.  575,  603. 

2  See  on  this  question,  post,  §2846. 
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pany  or  association.  Said  board  shall  adopt  such  rules  and 
principles  for  ascertaining  the  fair  cash  value  of  such  capital 
stock  as  to  it  may  seem  equitable  and  just ;  and  such  rules  and 
principles,  when  so  adopted,  if  not  inconsistent  with  this  act, 
shall  be  as  binding  and  of  the  same  effect  as  if  contained  in  this 
act,  subject,  however,  to  such  change,  alteration,  or  amendment, 
as  may  be  found  from  time  to  time  to  be  necessary  by  said 
board :  Provided,  that  in  all  cases  where  the  tangible  property 
or  capital  stock  of  any  company  or  association  is  assessed  under 
this  act,  the  shares  of  capital  stock  of  any  such  company  or 
association  shall  not  be  assessed  or  taxed  in  this  State.  This 
clause  shall  not  apply  to  the  capital  stock,  or  shares  of  capital 
stock,  of  banks  organized  under  the  general  banking  laws  of 
this  State."  Although  one  court  has  held  that  an  assessment  of 
the  aggregate  value  of  the  share  capital  of  a  company  is  an 
erroneous  basis  of  assessment,^  yet  the  Supreme  Court  of  the 
United  States  has  held,  under  the  statute  above  quoted,  that  a 
basis  of  assessment  which  includes  the  market  or  fair  cash  value 
of  the  shares  of  capital  stock  of  a  company,  and  which  provides 
for  the  taxation  of  its  franchise  or  business  possibilities  or 
opportunities  under  its  charter,  and  for  the  deduction  from  its 
aggregate  value  of  the  value  of  its  tangible  property,  is  not  only 
not  a  tax  against  the  shares  distributively,  but  is  a  tax  against 
the  corporation,  founded  on  perhaps  as  just  and  equitable  a  basis 
as  could  be  devised. ^ 

§  2819.  Rule  how  Affected  by  Default  of  Corporation  or 
Shareholders. —  On  the  one  hand,  it  has  been  held  that  the  mere 
fact  that  a  corporation  fails  to  make  a  return  of  its  property  to 
the  tax  assessor,  as  required  by  the  statute,  does  not  authorize 
the  assessor  to  lay  an  assessment  against  the  shares  of  the  stock- 
holder in  the  corporation,  where  so  to  do  might  create  a  double 
taxation  contrary  to  the  provisions  of  the  statute. ^  On  the  other 
hand,  if  the  tax  assessor,  proceeding  in  violation  of  such  a  stat- 
ute, does  lay  an  assessment  against  the  shares  of  a  stockholder, 
and  afterwards  lays  an  assessment,  such  as  is  authorized  by  law, 

1  People  V.  Coleman,  126  N.  Y.  433.  3  GUlespie  v.  Gaston,  67  Tex.  599. 

^  State  Railroad  Tax  Cases,  92  U. 
S.  575,  604. 
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ao-ainst  the  property  of  the  corporation,  the  latter  cannot,  in  a 
proceeding  to  set  aside  the  assessment  against  its  property,  set  up 
the  fact  that  the  illegal  assessment  has  been  made  against  the 
shareholder.  Here  it  was  reasoned  that  while,  under  the  terms 
of  the  statute,  the  shareholders  could  not  be  legally  assessed  on 
their  shares,  yet  if  they  listed  such  shares  for  assessment  it  was 
their  own  fault.  "  They  could,  if  they  so  desired,  have  avoided 
such  a  tax.  *  *  *  But,  even  if  they  did  not,  it  concerns 
themselves  alone,  and  in  no  wise  affects  the  appellants  [the  cor- 
poration], who  can  only  see  to  the  taxes  levied  on  the  cor- 
poration."^ The  principle  of  these  two  decisions  is,  that  the 
shareholder  cannot,  on  the  one  hand,  be  deprived  of  his  legal 
rio-hts  by  the  misprision  or  default  of  the  corporation ;  and  that 
the  corporation  cannot,  on  the  other  hand,  acquire  an  advantage 
against  the  State  in  consequence  of  the  error  or  neglect  of  its 
shareholders. 

Article  III.     Exemptions  from  Taxation.  ^ 
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1  Republic  Life  Ins.  Co.  v.  Pollak, 
75  111.  292,  300. 
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Section  Section 

2838.  Exemption  of    corporation  ex-      2840.  Shareliolder  not  entitled  to  ex- 

empts   dividends    of    siiare-  emptiou    because     corporate 

holders.  funds  invested  in  non-taxable 

2839.  An  exemption  in  favor  of  stock  securities. 

attaches  to  a  lawful  increase 
of  stock. 

§  2823.  No  Presumption  in  Favor  of  Exemption  from 
Taxation.  —  All  judicial  opiuion  appears  to  unite  upou  the  propo- 
sition that  where  an  exception  or  exemption  from  taxation  is 
claimed,  the  intention  of  the  legislature  to  except  or  exempt 
mu.st  be  ex|3ressed  in  clear  and  unambiguou.s  terms.  "  The  ex- 
emption," it  has  been  said,  "must  be  shown  indubitably  to 
exist.  At  the  outset  every  presumption  is  against  it.  A  well- 
founded  doubt  is  fatal  to  the  claim.  It  is  only  where  the  terms 
of  the  concession  are  too  explicit  to  admit  fairly  of  any  other 
con.struction  that  the  proposition  can  be  supported."^  It  has 
also  been  said  that  an  intent  to  confer  immunity  from  taxation 
must  be  clear  beyond  a  reasonable  doubt;  for,  as  in  case  of  a 
claim  of  grant,  nothing  can  be  taken  against  the  State  by  pre- 
sumption or  inference.^ 

§  2824.  No  Exemption  From  Taxation  Under  General 
Words  in  Statutes.  —  The  doctrine  elsewhere  stated  ^  that  stat- 
utes under  which  exemptions  from  taxation  are  claimed  should 
be  strictly  con.strued  in  favor  of  the  State  and  against  the  party 
claiming  the  exemption,  has  led  the  courts,  in  several  cases,  to 
hold  that  a  statute  creating  an  exemption  in  general  terms  in 
favor  of  shareholders  in  corporations,  the  stock  of  which  is 
separately  taxed,  or  giving  them  a  right  to  deductions  to  the 
extent  of  their  proportions  of  any  tax  separately  laid  upon  the 
capital  or  tangible  property  of  the  corporation,  —  does  not  ex- 
tend to  resident  shareholders  in  foreign  corporations.     On  the 

1  West  Wisconsin  R.  Co.  v.  Super-  Vicksburg  &c.  Co.  v.  Dennis,  116  U.  S. 
visors,  93  U.  S.  595;  Tucker  v.  Fergu-  G65;  Farrington  v.  Tennessee,  95  U.  S. 
son,  22  Wall.  (U.  S.)  527;  Lee  v.  679;  Chicago  &c.  Co.  v.  Guffey,  120 
Sturgess,  40  Oh.  St.  153,  159.  U.  S.  569;  Portland  «S;c.  R.  Co.  v.  Saco, 

2  Delaware  Railroad  Tax,  18  Wall.  60  Me.  196;  Lima  v.  Cemetery  Associa- 
(U.  S.)20G;  Kirtlaud  u.  Hotchkiss,  42  tion,  42  Ohio  St.  123;  s.  c.  51  Am. 
Conn   426;  s.  c.  19  Am.  Rep.  540;  Cin-  Rep.  809. 

cinnati  College  v.  State,  19  Ohio,  110;  '^  Post,  Ch.  121. 

2019 


2  Thomp.  Corp.  §  2824.]     shares  considered  as  property. 

other  hand,  the  same  principle,  as  ah-eady  seen,  requires  that 
general  words  in  statutes  subjecting  shares  in  corporations  to 
taxation  be  held  to  extend  to  shares  held  by  residents  in  the 
stock  of  foreign  corporations.  Proceeding  upon  these  principles, 
the  Supreme  Court  of  Ohio,  in  a  very  fully  considered  case,  have 
held,  on  the  one  hand,  that  the  term  "  investments  in  the  stocks  " 
in  a  revenue  statute  extends  to  investments  in  the  stocks  of  for- 
eign corporations;  and,  on  the  other  hand,  that  no  exemption 
from  taxation  is  created  in  favor  of  the  holder  of  such  invest- 
ments by  the  following  statutory  provisions :  "No  person  shall 
be  required  to  include  in  his  statement,  as  a  part  of  the  personal 
property,  moneys,  credits,  investments  in  bonds,  stocks,  joint- 
stock  companies  or  otherwise,  which  he  is  required  to  list,  any 
share  or  portion  of  the  capital  or  other  property  of  any  company 
or  corporation  which  is  required  to  list  or  return  its  capital  and 
property  for  taxation  in  this  State."  ^  ''  No  person  shall  be 
required  to  list  for  taxation  any  certificate  of  the  capital  stock  of 
any  company,  the  capital  stock  of  which  is  taxed  in  the  name  of 
said  company."  ^  The  court  took  the  view  that  these  provisions 
did  not  apply  to  shares  of  a  foreign  corporation,  although  the 
capital  of  such  corporations  is  taxed  in  the  State  where  located, 
and  although  the  corporation  has  substantial  property  in  Ohio 
on  which  it  pays  taxes  to  that  State ;  nor  did  it  apply  to  shares 
of  a  railroad  company  which  had  been  formed  by  the  consolida- 
tion of  an  Ohio  company  with  companies  of  other  States,  not- 
withstanding the  consolidated  company  paid  taxes  in  Ohio  on 
the  portion  of  its  property  which  was  situated  there. ^  In  like 
manner,  the  Supreme  Court  of  the  United  States,  following  the 
interpretation  put  upon  the  second  statutory  provision  above 
quoted  by  the  Supreme  Court  of  Ohio  in  a  previous  decision, 
held  that  it  did  not  apply  to  shares  in  a  foreign  corporation 
Avhich  paid  taxes  in  Ohio  on  a  portion  only  of  its  property  sit- 
uated within  that  State.  The  court  reasoned  that  the  statute 
referred  only  to  those  corporations  which  were  required  to 
return  all,  or  substantially  all,  of  their  capital  or  property  for 
taxation  in  Ohio.     In  the  view  of  the  court,  there  was  no  rule  of 

1  Ohio  Act  of  Apr.  5,  1859  (S.  &  C.  3  Lee  v.  Sturges,  46  Ohio   St.  153; 
1438),  §  3,  sub.  9.                                           s.  c.  19  N.  E.  Rep.   5G0;  Oweu,  C.  J., 

2  Ibid.,  §  59.  and  Dickman,  J.,  dissenting. 
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interpretation  by  which  the  statute  could  be  held  to  apply  to 
corporations  which  listed  only  a  small  part  of  their  property  for 
taxes  in  that  State;  and  the  court  added  that  "  if  the  legislature 
had  intended  to  allow  an  exemption  in  such  a  case,  it  could  and 
would  have  expressed  that  purpose  by  words  not  admitting  of 
doubt."  ^  The  previous  decision  of  the  Supreme  Court  of  Ohio, 
which  was  regarded  by  the  Supreme  Court  of  the  United  States, 
as  necessarily  controlling  the  question,  decided,  with  the  statute 
in  question  in  force,  that  the  shares  of  resident  holders  of  a 
foreign  corporation  are  subject  to  taxation,  although  the  capital 
and  property  of  the  corporation  may  be  taxed  within  the  State 
of  its  sHus.-  The  Supreme  Judicial  Coml  of  Massachusetts  have 
rendered  a  decision  of  a  similar  character,  though  not  professedly 
based  upon  the  same  theory  of  statutory  construction.  The 
court  hold  that  the  following  provision  in  the  statute  does  not, 
when  the  statute  is  read  with  its  other  applicatory  provisions, 
and  when  the  language  of  the  statutes,  prior  to  being  collected 
in  the  revision,  is  taken  into  consideration, —  create  an  exemp- 
tion in  favor  of  the  shares  of  stock  held  by  a  resident  of  the 
commonwealth  in  a  company  organized  under  a  statute  of  Mas- 
sachusetts for  the  purpose  of  building  a  railroad  in  a  foreign 
country:  "  Provided,  that  no  taxes  shall  be  assessed  in  any  city 
or  town  for  State,  county,  or  town  purposes,  upon  the  shares  in 
the  capital  stock  of  a  corporation  organized  or  chartered  in  the 
commonwealth  paying  a  tax  on  its  corporate  franchises,  under 
the  provisions  of  chapter  thirteen,  for  any  year  in  which  it  pays 
such  tax."  ^  On  the  other  hand,  the  Supreme  Court  of  Ver- 
mont, adopting  what  seems  to  be  a  just  and  sensible  rule  of  con- 
struction, though  possibly  at  variance  with  the  strict  rule  of 
construction  under  consideration,  have  held  that  shares  of  stock 
held  by  residents  of  Vermont  in  a  banking  corporation  domiciled 
in  Canada,  are  exempt  from  taxation  under  the  following 
description  in  the  statute:  "Shares  of  stock  in  a  corporation 
situated  in  another  State,  when  all  the  stock  of  such  cor{)oration 
is  taxed  in  such  State,  to  the  holders,  whether  residing  within  or 

1  Sturges  V.  Carter,  114  U.  S.  511,  ^  Pratt  v.  Street  Com'rs.,  139  Mass. 
521,  522.                                                                559,  504. 

2  Bradley  v.  Bauer,  36  Ohio  St.  28; 
s.  c.  Am.  Rep.  547. 
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without  such  State,  or  when  the  corporation  is  taxed  in  such 
State  for  all  its  stock."  The  court,  speaking  through  Tyler,  J., 
say:  "  We  think  the  word  'State,'  employed  in  the  statute, 
should  be  construed  to  mean  a  foreign  Slate,  as  well  as  one  of 
the  United  States.  The  statute  was  enacted  for  the  relief  and 
benefit  of  the  stockholders ;  therefore,  upon  the  reason  of  the 
law,  shares  of  stock  in  a  foreign  corporation  should  be  exempt, 
as  well  as  those  in  a  corporation  located  in  one  of  the  States  of 
this  Union."  ^ 

§  2825.  Nor  Because  of  the  Uniform  Practice  of   Taxing 

Officers. The  true  construction   of  the  statute  will  be  upheld 

by  the  judicial  courts,  although  the  contrary  has  been  the  long 
and  uniform  construction  of  the  statute  by  the  taxing  officers  of 
the  State,  for  it  is  a  general  maxim  of  law  that  laches  cayinot  be 
imputed  to  the  State.  "  The  general  principle  is,  that  laches  is 
not  imputed  to  the  government;  and  this  maxim  is  founded,  not 
in  the  notion  of  extraordinary  prerogative,  but  upon  a  great 
public  policy.  The  government  can  transact  its  business  only 
through  its  agents;  and  its  fiscal  operations  are  so  various, 
and  its  agencies  so  numerous  and  scattered,  that  the  utmost  vig- 
ilance would  not  save  the  public  from  the  most  serious  losses,  if 
the  doctrine  of  laches  can  be  applied  to  its  transactions."  ^  A 
just  application  of  this  principle  would  seem  to  prevent  the 
application  against  the  State  of  the  maxim  communis  error  facit 
jus.  It  has  accordingly  been  held  that  the  omission  of  the  tax- 
ing officers  of  a  State  in  previous  years  to  lay  assessments  upon 
property,  cannot  control  the  duty  imposed  by  law  upon  their 
successors,  or  the  power  of  the  legislature  to  tax  property,  or  the 
legal  construction  of  the  statute  under  which  an  exemption  from 
taxation  is  claimed.^  Accordingly,  it  was  held  no  error  to  strike 
out  the  following  allegation  in  a  petition  setting  up  an  exemption 
from  taxation  in  respect  of  the  shares  held  by  the  petitioner  in 

1  Foster  v.  Stevens,  63  Vt.  165,  180,  735.  To  the  same  effect,  see  State  v. 
184;  s.  c.  22  Atl.  Rep.  78 ;  followed  in  Brewer,  64  Ala.  287;  Delaware  &c. 
Bugbee  v.  Stevens,  63  Vt.  185;  s.  c.  22  Canal  Co.  v.  Commonwealth,  50  Pa.  St. 
Atl.  Rep.  80.  399. 

2  Story,  J.,  in  United  States  v.  ^  Vicksburg  &c.  R.  Co.  v.  Den- 
Kirkpatrick,   9    Wheat.    (U.    S.)    720,  nis,  116  U.  S.  6G5. 
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a  foreign  corporation:  "Since  the  year  1852,  the  statutes  of 
Ohio  relating  to  the  taxation  of  investments  in  stocks  of  corpo- 
rations have  been  substantially  the  same  as  those  in  force  on  the 
day  following  the  second  Monday  of  April,  1886;  and  in  all  this 
period  said  statutes  have  been  construed,  not  only  by  the  people 
of  the  State  of  Ohio  generally,  but  by  the  officers  charged  with 
the  execution  thereof,  as  not  requiring  the  owners  of  shares  of 
stock  in  railway  corporations,  the  capital  of  which  is  divided  into 
shares  which  are  transferable  by  each  owner  without  the  consent 
of  the  other  stockholders,  and  part  of  the  line  of  the  railway 
of  which  lies  within  the  State  of  Ohio,  to  list  the  same  for  taxa- 
tion, or  authorizing  the  officers  of  said  State  to  tax  the  same 
against  the  owner  thereof ;  and  that,  at  the  time  the  property 
was  required  to  be  listed  for  taxation  in  1886,  there  was  no  law 
of  Ohio,  as  plainti:ff  believes  and  charges,  which  subjected  such 
shares  of  stock  to  taxation  in  the  hands  of  the  owners  thereof." 
The  court,  speaking  through  Spear,  J.,  say  that  if  it  could  be 
admitted  that  the  long  and  uniform  practice  of  the  taxino- 
officers  of  the  State  of  allowing  a  certain  exemption,  could  bind 
their  successors  as  to  the  assessment  of  future  taxes,  it  would 
result  in  lodging  in  the  hands  of  the  taxing  officers  the  power  of 
exemption  which  the  legislature  alone  possesses,  and  which  the 
legislature  moreover  possesses  under  the  limitations  -  rescribed 
in  the  constitution.^ 

§  2826.  Exemption  of  Shares  Protected  Under  United  States 
Constitution. —  Exemptions  of  the  shares  of  a  corporation  from 
taxation  granted  in  their  charters,  and  intended  to  attract  the 
investment  of  capital  in  the  corporate  enterprise  thus  put  on 
foot,  are  protected  under  that  clause  of  the  constitution  of  the 
United  States  which  prohibits  the  States  from  passino;  laws  im- 
pairing the  obligation  of  contracts,  equally  with  exemptions 
tended  to  a  corporation  as  an  artificial  body ;  and  any  future 
shareholders,  becoming  such  by  succession  to  the  shares  of  pre- 
vious owners,  may,  of  course,  avail  themselves  of  such  an  exemp- 
tion. This  is  fairly  illustrated  by  a  case  originating  in  North 
Carolina,  soon  after  the  Civil  War.   A  railroad  charter,  granted  in 

1  Lee    V.    Sturges,  4G   Oh.    St.  153,  155,  17(;;  s.  c.  19  N.  E.  Rep.  5G0. 
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1852,  provided  that  all  the  company's  property  of  every  descrip- 
tion  should  be  exempt  from  any  public  charge  or  tax  whatso- 
ever for  the  term  of  IS^^ears;  and  that,  thereafter  the  legislature 
might  impose  a  tax  not  exceeding  25  cents  per  annum  on  each 
share  of  the  capital  stock  held  by  individuals,  whenever  the 
annual  profits  shall  exceed  eight  per  cent.  The  Supreme  Court 
of  North  Carolina  held  that,  although  the  annual  profits  had 
never  exceeded  eight  per  cent,  the  legislature  might,  in  1869, 
authorize  to  be  levied  an  ad  valorem  tax  upon  the  franchise, 
rolling-stock,  and  real  estate  of  the  company.  The  charter  was, 
in  its  view,  a  rough  estimate  rather  than  a  contract.^  But  the 
Supreme  Court  of  the  United  States  reversed  this  decision  on 
error,  holding  that  the  tax  in  question  was  in  contravention  of 
the  clause  of  the  Federal  constitution  above  referred  to,  because 
it  impaired  the  obligation  of  the  contract  established  by  the 
grant  of  the  exemption  and  its  acceptance  by  the  adventurers.^ 

§  2827.  Wlietlier  an  Exemption  Granted  to  a  Corporation 
Extends  to  the  Shares  in  the  Hands  of  the  Shareholders. — 

The  Supreme  Court  of  the  United  States  has  held  that  a  general 
exemption  from  taxation  granted  by  the  legislature  to  a  corpora- 
tion in  its  charter,  inhibits  a  subsequent  taxation  of  the  shares 
of  the  corporation  assessed  against  the  shareholders ;  so  that  a 
subsequent  act  of  the  legislature  laying  such  an  assessment 
against  the  shares  is  unconstitutional,  as  impairing  the  obligation 
of  the  contract.^  But  this  doctrine  seems  to  be  in  a  laro-e 
measure  overthrown  by  subsequent  decisions  of  the  same  court, 
holdino;  that  the  shares  of  the  stockholders  in  national  banking 
associations  are  taxable  by  the  State  in  like  manner  with  other 
personal  property,  although  all  the  capital  of  the  corporation 
itself  may  be  invested  in  securities  of  the  United  States,  so  as 
to  be  exempt  from  State  taxation.'*  The  subject  is  complicated 
by  a  later  decision  of  the  supreme  Federal  tribunal,  which  holds 
that  the  charter  of  a  bank  granted  by  the  legislatui'e  of  a  State, 

1  Raleigh  &c.  R.  Co.  v.  Reid,  64  N.  How.  (U.  S.)  133;  State  v.  Branln,  23 
C.  155.  N.  J.  L.  484,  493. 

2  Raleigh  &c.   R.  Co.    y.    Reid,    13  ^  Van   Alleu  v.  Assessors,  3  Wall. 
Wall.  (U.  S.)  269,  270.  (U.  S.)  573;  People  v.  Commissioners, 

3  Gordon  v.  Appeal  Tex.  Court,    3  4  Wall.  (U.  S.)  244;   National  Bank  «. 

Commonwealth,  9  Wall.  (Q.  S.)  353. 
2024 


TAXATION  OF  SHARES.     [2  Thoiiip.  Corp.  §  2828. 

providing  that  the  b.ank  "  shall  par  to  the  State  an  annual  tax 
of  one-half  of  one  per  cent  on  each  share  of  the  capital  stock 
subscribed,  which  shall  be  in  lieu  of  all  other  taxation,"  creates 
a  contract  between  the  State  and  the  shareholders  of  the  bank, 
which  is  impaired  by  a  subsequent  revenue  law  of  the  State 
imposing  an  additional  tax  upon  the  shares  in  the  hands  of  the 
shareholders,  so  that  the  subsequent  law  is  unconstitutional  and 
void.^ 

§  2828.  An  Exemption  Expressed  or  Implied,  of  Corporate 
Capital,  is  an  Exemption  of  the  Sliares. —  Out  of  the  forego- 


1  Farrington  v.  Tennessee,  95  U.  S. 
679.  lu  the  first  case  in  which  the 
Supreme  Court  of  the  United  States 
dealt  with  the  question,  the  court 
simply  held  that  an  exemption  from 
taxation  granted  by  the  legislature 
of  Maryland  to  certain  banks,  under 
the  name  of  "  banks,"  in  an  act  ex- 
tending their  charters,  upon  a  con- 
sideration to  be  performed  by  the 
banks, —  extended  by  implication  to 
the  shares  of  the  shareholders,  so  as 
to  inhibit  the  legislature  from  subse  - 
quently  imposing  a  tax  upon  such 
shares  in  their  hands  as  individuals. 
Gordon  v.  Appeal  Tax  Court,  3  How. 
(U.  S.)  133.  Note  the  reasoning  of 
Mr.  Justice  Swayne  on  pages  147  and 
148.  The  last  case  can  hardly  be  un- 
derstood as  a  doctrinary  reaffirmation 
of  the  first.  The  opinion,  though 
forcibly  written,  is  so  illogical  in  its 
reasoning,  and  the  authorities  cited 
are  so  loosely  and  inconclusively 
thrown  in,  that  it  is  difficult  to  say 
what  the  court  does  hold,  beyond  an 
obvious  misreading  of  the  statute 
creating  the  exemption;  and  the  judg- 
ment is  weakened  by  the  fact  that 
three  of  the  judges,  Strong,  Clifford 
and  Field,  dissented.  The  majority 
opinion  proceeds  upon  the  view 
that  the  following  exemption,  granted 
by  the  legislature  of  the  State  of 
Tennessee   to  the   Union  &  Planters' 


Bank  of  Memphis,  was  intended  to 
operate  as  an  exemption  of  the  shares 
of  its  stock  in  the  hands  of  its  share- 
holders, considered  as  their  individ- 
ual property,  and  not  merely  as  an 
exemption  of  the  capital  stock  of  the 
corporation  in  its  hands,  or  of  its 
other  property:  "Said  company 
shall  pay  to  the  State  an  annual  tax  of 
one-half  of  one  per  cent  on  each  share 
of  the  capital  subscribed,  which  shall 
be  in  lieu  of  all  other  taxation."  The 
minority  regard  it  as  at  least  doubtful 
whether  the  statute  was  intended  by 
those  who  enacted  it  to  operate  as  an 
exemption  in  favor  of  the  shareholders 
in  resjiect  of  their  shares,  considered 
as  their  individual  property,  and  they 
plant  themselves  upon  the  principle 
that  where  the  question  of  an  exemp- 
tion from  taxation  is  in  doubt,  it  is,  for 
the  mere  reason  that  there  is  doubt, 
to  be  decided  in  favor  of  the  State  and 
agaiust  the  party  claiming  the  ex- 
emption. They  also  take  the  view 
that  the  decision  in  Gordon  v.  Appeal 
Tax  Court,  3  How,  (U.  S.)  133,  is  to  be 
regarded  as  resting  upon  its  own  pe- 
culiar circumstances,  and  to  be  re- 
strained to  the  peculiar  facts  there  in 
judgment, —  which  is  a  round-about 
way  of  saying  that  a  previous  decision 
of  the  same  court  is  repudiated  or 
over-ruled.  Farrington  v.  Tennessee, 
95  U.  S.  G79,  694. 
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ing  conceptions  spring  two  opposing  doctrines, —  the  one  is  that 
an  exemption  of  the  capital  of  a  corporation,  or  of  t\\e  property 
of  a  corporation  in  which  its  capital  is  invested,  carries  with  it 
and  involves  an  exemption  of  the  shares,  since  the  shares  are 
merely  the  intangible  representatives  of  the  interest  of  each 
member  in  the  property  and  franchises  of  the  corporation.^  This 
is  not  deemed  by  many  of  the  courts  inconsistent  with  the  prop- 
osition stated  in  a  preceding  section, ^  that  it  is  within  the  power 
of  the  legislature  to  provide  for  a  taxation  of  both  the  capi- 
tal of  the  corporation  and  the  holdings  of  the  individual  share- 
holders ;  and  some  of  the  cases  cited  to  the  last  proposition  so 
hold.^ 

§  2829.  Illustrations. —  The  charter  of  a  bank,  granted  by  the 
legislature  of  Tennessee,  provided  that  the  hank  "  shall  pay  to  the  State 
an  annual  tax  of  one-half  of  one  per  cent  on  each  share  of  the  capital 
stock  subscribed  which  shall  be  in  lieu  of  all  other  taxes."  It  was 
held:  1.  That  this  provision  was  a  contract  between  the  State  and  the 
corporation,  limiting  the  amount  of  tax  on  each  share  of  the  stock. 
2.  That  a  subsequent  revenue  law  of  the  State,  imposing  an  additional 
tax  on  the  shares  in  the  hands  of  stockholders,  impaired  the  obligation 
of  that  contract,  and  was  void.'*  -  -  -  -  The  charter  of  a  railroad 
company,  granted  by  the  legislature  of  North  Carolina,  contains  the 
following  exemption:  "All  machines,  wagons,  vehicles  and  carriages, 
purchased  as  aforesaid  with  the  funds  of  the  company,  and  all  other 
works  constructed  under  the  authority  of  this  act,  and  all  profits  which 
shall  accrue  from  the  same,  shall  be  vested  in  the  respective  share- 
holders of  the  company  forever,  in  proportion  to  their  respective  shares, 
and  the  same  shall  be  deemed  personal  estate,  and  shall  be  exempt 

1  Gordon  v.   Appeal  Tax  Court,    3  (Ky.),  338,   342;    New  Haven  v.  City 

How.  (U.  S  )  133;  Farriugton  v.  Ten-  Bank,  31  Conn.  108;  The  Tax  Cases, 

nessee,  95  U.  S.  679;    reversing  s.  c.  12  Gill.  &  J.    (Md.)    117;    Gordon  v. 

sub  nom.    Memphis  v.   Farriugton,    8  Baltimore,  5  Gill.  (Md.)  231. 
Baxt.  (Tenn.)   539;    State  v.  Union  &  2  j^me,^  §2812. 

Planters'  Bank  (Tenn.),  19  S.  W.  Rep.  ^  state  v.  Branin,  23  N.  J.  L.  484; 

758;  State  v.  Hernando  Insurance  Co.,  Smith  v.  Burley,  9  N.  H.  423;    Frank- 

76id.;  State  V.  Bluff  City  Insurance  Co.  lin  Co.    Const,   v.   Deposit  Bank,  87 

Ibid.;  Worth  v.  Petersburg  R.  Co.,  89  Ky.  370,  382,  per  Bennett,  J. 
N.  C.  301;  Worth  v.  Seaboard  &c.  R.  ^  Farriugton  v.  Tennessee,  95  U.  S. 

Co.,  89  N.  C.  310;  State  V.  Branin,  23 N.  679,    reversing  s.    c.   sub  nom.  Mem- 

J.  L.  484;  State  v.  Bentley,  23  N.  J.  L.  phis  v.   Farriugton,  8    Baxt.   (Tenn.) 

532;  State   v.  Jones,   38  N.   J.   L.  83;  539. 
Johnson  v.   Connuouwealth,    7    Dana 
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from  any  public  charge  or  tax  whatsoever."  Subsequently  the  legisla- 
ture of  that  State  passed  a  revenue  statute  containing  the  following 
provisions:  "  Every  railroad  or  canal  company  incorporated  under  the 
laws  of  this  State,  and  not  Hable  to  a  tax  upon  the  property  of  said 
companj',  or  the  shares  therein,  shall  pay  to  the  State  a  tax  on  the  cor- 
poration equal  to  the  sum  of  one  per  cent  upon  the  gross  receipts  of  said 
company."  ^  •'  Every  railroad  and  canal  company  incorporated  under  the 
laws  of  this  State  and  doing  business  herein,  and  not  liable  to  a  tax  upon 
the  property  of  said  compan}^  or  the  tax  before  mentioned  in  this  sec- 
tion, shall  pay  a  tax  of  one  per  cent  upon  the  actual  cash  value  of 
every  share  of  its  capital  stock,  and  the  tax  of  twenty-five  dollars  per 
mile  per  annum,  as  a  privilege  tax,  for  the  year  1881,  required  by  the 
act  of  1881,  chapter  70,  schedule  C,  section  1,  to  be  paid  in  lieu  of  the 
last  tax."  -  It  was  held  that  this  statute,  in  so  far  as  it  sought  to  lay 
a  tax  upon  the  shares  of  a  corporation,  impaired  the  obligation  of  the 
contract  created  between  the  State  and  the  shareholders  by  the  charter 
provision  first  above  quoted,  and  was  hence  unconstitutional  and 
void.^  _  -  -  -  The  charter  of  a  railroad  company  provided  for  a 
certain  scheme  of  taxation  against  the  company,  and  then  concluded 
with  the  proviso  "  that  no  other  tax  or  impost  shall  be  levied  or 
assessed  upon  said  company."  It  was  held  that  this  proviso  precluded 
the  subsequent  assessment  of  the  shares  of  the  companj'  in  the  hands 
of  their  individual  owners.'^ 

§  2830.  Effect  of  Statutes  Vesting  tlie  Corporate  Propertj^ 
In  the  Sliareholders  According-  to  Tlieir  Respective  Shares. — 

Several  of  the  legislative  charters  of  railway  companies,  which  contain 
this  exemption  in  terms,  vest  the  property  of  the  corporation  iu  its 
shareholders  according  to  their  respective  shares,  and  then  at  the  close 
exempt  the  whole  from  taxation.  The  following  clause  in  the  charter 
of  the  Petersburgh  Railroad  Company,  granted  by  the  legislature  of 
North  Carolina,  is  cited  as  an  example  of  this :  "  All  machines,  wagons, 
vehicles  and  carriages,  jDurchased  as  aforesaid  with  the  funds  of  the 
company,  and  all  other  works  constructed  under  the  authority  of  this 
act,  and  all  profits  which  shall  accrue  from  the  same,  shall  be  vested  iu 
the  respective  shareholders  of  the  compan}'  forever,  in  proportion  to 
their  respective  shares,  and  the  same  shall  be  deemed  personal  estate, 
and  shall  be  exempt  from  any  public  charge  or  tax  whatsoever."     It 

1  N.  C.    Act    of    1876-77,    ch.    156,  Worth  v.  Petersburg  R.  Co.,  89  N.  C. 
schedule  C,  §  1.  301. 

2  Ihid.,  §  2.  •*  State    i'.   Jones,  38   N.  J.  L.    83; 

3  Worth  V.  Wilmington   &c.  R.  Co.,  following  State  r.  Braniu,  23  N.  J.  L. 
89   N.  C.  291;   s.  c.  45  Am.   Rep.  679;  48i,  aud  State  v.  Bentley,  Id.  532. 
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cannot  be  supposed  that,  in  using  this  language,  the  legislature  intended 
to  vest  the  corporate  property  in  the  shareholders  in  any  other  or  dif- 
ferent sense  from  the  sense  in  which  the  property  of  any  ordinary  joint- 
stock  corporation  is  vested  in  its  shareholders.  But  it  is  a  cogent  argu- 
ment, in  determining  the  scope  of  the  exemption  from  taxation  thus 
created,  that  the  legislature,  in  thus  declaring  in  terms  that  the 
property  of  the  corporation  should  be  vested  in  its  shareholders  accord- 
ing to  their  respective  shares,  and  then  adding  the  exemption  from 
taxation,  intended  to  create  an  exemption  from  taxation  in  favor  of  the 
shareholders  individually  in  respect  of  their  shares,  considered  as  their 
individual  property ;  and  it  has  been  held  that  such  was  the  purpose  of 
the  legislature  in  casting  the  exemption  in  this  frame  of  language.  ^ 
The  legislature  intended  to  make  it  clear  that  the  property'  of  the  cor- 
poration should  not  be  taxed,  either  as  against  the  corporation,  or  as 
against  the  shareholders  in  the  form  of  a  tax  on  their  shares. 

§  2831.  Tangible  Property  of  Corporations  Exempt  where 
the  Tax  is  Laid  upon  the  Shares.  — According  to  some  hold- 
ings, influenced  in  some  cases  by  the  provisions  of  statutes,  the 
rule  works  the  other  way,  so  that  where  the  tax  is  laid  upon  the 
aggregate  shares  of  a  corporation  owned  by  its  shareholders,  — 
and  especially  if  it  is  assessed  and  collected  in  form  against  the 
corporation,  —  this  will  operate  to  exempt  from  taxation  the  tang- 
ible property  of  the  corporation,  except  in  so  far  as  taxation  of 
such  tangible  property  is  expressly  authorized.  Such  was  the 
conclusion  of  the  Supreme  Court  of  Michigan,  construing  a  col- 
lection of  statutes  of  that  State  which  plainl}^  support  the  view 
taken  by  the  court. ^  Such  seems  to  have  been  the  conclusion  of 
the  Supreme  Judicial  Court  of  Massachusetts,  construing  statutes 
of  that  State,  and  reaching  the  conclusion  that  a  street  railway 
company  could  not  be  taxed  in  respect  of  its  specific  property,  or 
tangible  property,  where  the  governing  scheme  of  taxation  im- 
posed a  tax  upon  its  shareholders  in  the  aggregate.  The  court, 
speaking  through  Hoar,  J.,  says;  "  The  corporation  has  no  res- 
idence.    Its  stockholders  are  liable  to  taxation  upon  their  shares 

1  Worth  V.  Petersburg  &c.  R.  Co.,  ^  Lenawee    County    Sav.    Bank  v. 

89  N.  C.  301,  301).    Compare  State  v.      Adrian,  66  Mich.  273;  s.  c.  18  Am.  & 
St.  Louis  &c.  R.  Co.,  77  Mo.  202,  207;      Eng.    Corp.  Cas.  471;  33  N.  W.  Rep. 
Baltimore    &c.  R.  Co.    v.   District  of      304;  9  West.  Rep.  697. 
Columbia,  3  Mac  A.  122,  Avhere  there 
was  a  similar  charter  provision. 
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in  the  towns  where  they  dwell.  The  value  of  the  personal  prop- 
erty owned  by  the  corporation  is  included  as  a  subject  of  taxation 
in  the  value  of  the  shares,  — as  in  the  case  of  banks,  insurance 
companies,  manufacturing  corporations,  and  other  railroads."^ 
Such  was  the  conclusion  of  the  majority  of  the  Supreme  Court 
of  Missouri  in  a  case  where  the  charter  of  a  railroad  company 
provided  that  "the  capital  stock,  together  vnth  all  machines, 
wagons,  cars,  engines,  or  carriages  belonging  to  the  company, 
together  with  all  their  works  and  other  property,  and  all  profits 
which  shall  arise  from  the  same,  shall  be  vested  in  the  respective 
shareholders  of  the  company  forever  in  proportion  to  their 
respective  shares,  and  the  same  shall  be  deemed  personal  estate 
and  be  exempt  from  any  public  charge  or  tax  whatsoever  for  the 
period  of  five  years  after  the  passage  of  this  act."  ^  The  revenue 
law  in  force  when  this  period  of  exemption  expired  provided  that, 
"  for  the  support  of  the  government  *  *  «  a  tax  shall  be 
levied  upon  the  following  objects ;  *  *  *  shares  of  stock  in 
incorporated  companies  at  their  actual  value,  exempting  man- 
ufacturing companies,  the  property  of  which  alone  shall  be 
taxed;  *  *  *  all  property  owned  by  incorporated  com- 
panies over  and  above  their  capital  stock."  It  was  held  that 
this  statute  operated  to  exonerate  the  corporation  from  all 
taxation  in  respect  of  its  propert}^,  except  such  as  it  owned 
over  and  above  its  capital  stock.  "  The  State  could  have 
taxed  either  the  capital  stock  or  the  property  of  the  corpora- 
tion, and  might  have  imposed  the  tax  on  the  shareholders,  or 
against  the  corporation,  on  the  aggregate  of  its  capital  stock." 
Other  sections  of  the  revenue  law  of  that  State  provided,  as  do 
the  revenue  laws  of  many  other  States,  for  an  assessment  of 
taxes  against  the  shares  of  the  stockholders,  in  form  against  the 
corporation,  for  the  collection  of  such  taxes  from  the  corporation, 
and  for  giving  the  corporation  a  lien  upon  the  shares  for  the 
taxes  so  paid.  The  court  reasoned  that  this  provision  for  assess- 
ing the  aggregate  shares  was  tantamount  to  a  provision  for 
assessing  the  capital  stock  of  the  company;  and  that  it  was 
hence  not  competent  for  the  legislature  thereunder  to  enact  a  so- 
called  "  back  tax  law,"  subjecting  the  tangible  property  of  the 

1  Middlesex  K.  Co.  v.  Charlestown,  ^  Laws  Mo.  1853,  p.  323,  sec.  6. 

8  Allen  (Mass.),  330,  333. 
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company  to  taxation  for  the  years  intervening  between  the 
expiration  of  the  exemption  and  the  passage  of  such  back  tax 
law.  The  contention  that  if  the  tax  thus  prescribed  was  a  tax 
ao:ainst  the  shareholders,  the  corporation  had  escaped  taxation 
entirely,  was  answered  by  Henry,  J.,  thus:  "This  argument 
overlooks  the  fact  that,  taxing  the  shares  of  individual  stock- 
holders is  one  way  of  taxing  the  property  of  the  corporation. 
Taxing  the  shares  against  the  stockholders,  and  also  the  capital 
stock,  or  the  property  represented  by  the  capital  stock,  is  dupli- 
cate taxation."  ^  Such  also  was  the  view  of  the  Supreme  Court 
of  Tennessee,  that  court  holding  that  a  bank  charter  providing 
that  the' bank  "shall  pay  annually  one-half  per  cent  on  each 
share  of  its  capital  stock,  which  shall  be  in  lieu  of  all  other 
taxes,"  exempts  from  taxation  all  realty  owned  and  used  by  the 
bank  exclusively  for  banking  purposes. ^ 

§  2832.  Contrary  View  that  an  Exemption  of  the  Shares 
Does  not  Necessarily  Exempt  the  Corporation. —  The  Supreme 
Court  of  New  Jersey  have  lately  arrived  at  the  conclusion  that 
the  statutory  exemption  of  the  shares  of  a  corporation  from  tax- 
ation does  not  necessarily  exempt  the  corporation  from  taxation, 
even  from  the  imposition  of  what  is  called  a  franchise  tax,^ 
which,  as  already  seen,  is  a  tax  levied  upon  that  ideal  property 
consisting  of  its  business  possibilities  springing  out  of  the  exercise 
of  its  statutory  privileges,  the  value  of  which  franchise  is  strictly 
represented  in  the  value  of  its  shares,  in  so  far  as  those  shares 
represent  any  value  above  that  of  its  tangible  property.*  The 
court  proceed  upon  the  ground  that  a  franchise  tax  cannot  be 
said  to  be  a  tax  upon  the  shi^res,  so  as  to  fall  within  the  meaning 
of  such  an  exempting  statute.  They  also  say  that  it  does  not 
follow  from  the  doctrine  laid  iown  by  them  in  previous  cases,^ 
that  an  enactment  exempting  a  corporation  or  its  property  from 
"  any  other  tax  or  impost  "  than  the  one  specified,  exempts  also 

1  State  V.  St.  Louis  &c.  R.  Co.,  77  ^  Referring  to  State  v.  Branin,  23 
Mo.  202,  209.  N.  J.  L.  484;   State  v.  Bentley,  23  N.  J- 

2  State  V.  Butler,  86  Term.  614;  s.c.  L.  532;  State  v.  Powers,  24  N.  J.  L. 
8  S.  W.  Rep.  586.  400.     See  also  State  v.  Jones,  38  N.  J. 

3  Post,  Ch.  120.  L.  83. 
^  State    V.   Heppenlieimer,   24   Atl. 

Rep.  44G. 

2030 


TAXATION  OF  SHAKES.     [2  Thomp.  Coip.  §  2833. 

the  shares  of  stock  held  by  individuals,  — that,  therefore,  e  con- 
verso,  the  exemption  of  the  shares  must  be  held  to  exempt  the 
company  also.  The  opinion  manifests  an  evident  disposition  to 
curtail  the  doctrine  of  those  cases. ^ 

§  2833.  Whether  Preferred  Stock  Exempt  from  Taxation 
as  Shares,  or  Taxable  as  a  Credit. —  A  vicious  feature  of  the 
revenue  lavrs  of  many  of  the  States,  existing  in  New  York,  and 
at  one  time  in  California,  is  disclosed  elsewhere  in  this  chapter, 
when  treating  of  State  taxation  of  the  shares  of  national  banks, ■^ — 
a  system  under  which  mere  credits  or  investments  are  taxable  in 
the  hands  of  the  creditor,  without  any  deduction,  and  under 
which  shares  in  corporations,  which  are  merely  another  species 
of  investment,  are  taxable  in  the  hands  of  the  shareholders,  but 
subject  to  a  deduction  in  respect  of  the  tax  which  has  been  paid 
by  the  corporation.  Such  a  system  exists  in  Ohio,  and  under  it  it 
became  a  question,  in  a  very  thoroughly  considered  case,  whether 
the  certificates  of  preferred  sfock  in  a  railroad  company  existing 
under  the  laws  of  Ohio,  issued  in  pursuance  of  legislative  author- 
ity, secured  by  a  mortgage  upon  the  road,  and  carrying  a  guar- 
anteed dividend  of  eight  per  cent  per  annum,  but  without  the 
rio-ht  to  vote  at  corporate  elections, — were  exempt  from  taxa- 
tion as  shares,  on  the  ground  that  the  tax  was  paid  by  the  rail- 
road company  on  its  capital  stock,  or  were  taxable  as  mere  credits 
in  the  hands  of  their  holders.  It  is  quite  apparent  from  discus- 
sions which  have  preceded  under  this  title,  in  regard  to  the 
nature  of  prefeiTcd  stock  and  of  interest-bearing  or  guaranteed 
stock, ^  that  this  was  a  question  which  might  have  been  decided 
either  way  upon  plausible  grounds.  The  court,  in  a  very  well- 
considered  opinion  by  Spear,  J.,  while  conceding  the  principle 
that   exemptions    from    taxation    are    to    be    strictly    construed 

1  State  V.  Heppenheimer,  54  N.  J.  of  the  said  corporation  not  actually  in 
L.  439;  s.  c.  24  Atl.  Kep.  446,  448,  So  fact  within  the  State  of  New  Jersey, 
much  of  the  clause  of  the  charter  as  and  the  stock  of  the  said  corporation 
states  the  exemption  is  in  the  follow-  held  or  owned  by  any  of  its  stockhold- 
ing language:  '^f  and  so  long  as  the  ers,  shall  not  be  liable  to  any  tax  or 
said  corporation  shall  invest  and  keep  impost  whatsoever."  24  Atl.  Rep. 
invested  in  real  estate  within  this  447. 
State  the  sum  of  five  hundred  thousand  -'  Post,  §§  2862,  2863. 
dollars,  the  real  and  personal  property  ^  Ante,  §  2236,  et  seq. 
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against  the  party  claiming  the  right  of  exemption,  nevertheless, 
after  tracing  the  chief  characteristics  of  this  species  of  corporate 
stock,  concluded  that  it  ought  to  fall  within  the  category  of 
shares  which  were  not  taxable,  by  reason  of  the  fact  that  the 
tax  had  been  paid  by  the  corporation,  and  that  they  were  not 
mere  certificates  of  corporate  indebtedness,  which  were  taxable 
to  their  holders  as  credits.^  The  decision  reaches  the  plain  jus- 
tice of  the  case,  and  prevents  what  would  plainly  be  a  double 
taxation. 

§  2834.  Earnings  Invested  in  Preferred  Stock  of  Another 
Corporation  tiose  Their  Exemption. —  In  successive  charters  of 
a  railroad  company  there  was  an  exemption  from  taxation  which, 
in  an  amendatory  act,  stood  in  the  following  language:  "  The 
said  railroad  and  all  engines,  cars,  and  machinery,  and  all  the 
works  of  said  company,  together  with  all  profits  which  shall 
accrue  from  the  same,  and  all  the  property  thereof  of  every 
description^  shall  be  vested  in  said  company,  one-half  thereof  to 
the  use  and  benefit  of  the  State,  and  the  other  half  to  the  use 
and  benefit  of  the  individual  stockholders,  and  the  same  shall  be 
deemed  and  held  to  be  personal  estate,  and  shall  he  exempt  from 
any  public  chwirje  or  tax  whatsoever,  for  the  term  of  fifteen  years, 
and  thereafter  the  legislature  may  impose  a  tax  not  exceeding 
twenty-five  cents  per  annum  on  each  share  of  its  capital  stock 
held  by  individuals,  whenever  the  annual  profits  shall  exceed 
eight  per  cent."^  The  company  enjoying  this  immunity  pur- 
chased the  preferred  shares  of  another  railway  company,  which 
it  operated  as  a  branch  or  feeder  of  its  main  line,  which  pre- 
ferred shares  were  interest-bearing,  and  were  secured  by  a  mort- 
gage upon  the  property  of  the  other  company.  It  was  held 
that,  although  the  branch  line  was  an  important  adjunct  of  the 
company  enjoying  the  exemption,  the  preferred  shares  were  not 
exempt  from  taxation  in  its  hands  as  their  owner,  under  the  head 
of  profits  or  otherwise,  under  the  statute  above  quoted.  The 
theory  of  the  court  was  that  exemptions  from  taxation  cannot  be 
made  to  grow  in  this  way.^ 

1  Miller  v.  Ratterinan,  47  Oh.  St.  ^  Ealeigh  &c.  E.  Co.  v.  Wake,  87  N. 
141;  s.  c.  23  Oh.  L.  J.  416.                             C.  414,  418,  422. 

2  N.  C.  Act,  1852-53,  ch.  140,  §  8. 
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§  2835.  Not  Entitled  to  Reduction  in  Respect  of  Pre- 
ferred Stock  of  Another  Corporation,  Under  tlie  Head  of 
"  Credit." —  Where  a  railroad  company  was  assessed  in  respect 
of  a  quantity  of  the  preferred  shares  of  another  and  connecting 
raih'oad  company,  of  which  the  assessed  company  had  become 
the  proprietor,  it  was  held  that  it  was  not  entitled  to  have  its 
assessment  set  aside  on  the  ground  that  the  preferred  stock  was 
in  substance  a  credit,  to  be  diminished  by  taking  from  the 
amount  of  the  indebtedness  of  the  company  the  amount  of  its 
outstanding  bonds,  by  means  of  which  the  money  was  raised 
with  which  it  purchased  such  preferred  stock.  The  court  held 
that  this  preferred  stock,  though  held  by  the  railroad  company 
complaining  of  the  assessment,  as  the  guaranty  of  the  payment 
of  a  semi-annual  dividend  or  interest,  was,  nevertheless,  essen- 
tially and  truly  stock,  and  not  a  credit  to  be  set  off  and  diminished 
by  an  outstanding  indebtedness  under  a  provision  of  a  governing 
statute.  The  court  reached  this  conclusion  by  a  comparison  of 
several  clauses  of  the  statute,  showing  what  the  legislature  meant 
by  the  expression  "  solvent  credits."  ^ 

§  2836.  Sinking  Fund  Deductible  as  a  Credit. —  Under  a 
revenue  law  providing  for  a  deduction  of  "solvent  credits,"  it 
has  been  held  that  a  railroad  company  is  entitled  to  an  abatement 
of  an  assessment  laid  against  it  to  the  extent  of  u.  sinking  fund, — 
this  being  no  more  than  a  provision  to  meet  a  future  debt,  and  as 
a  credit  being  absorbed  in  the  larger  debt  intended  to  be  met.^ 

§  2837.  Deduction  on  Account  of  Real  Estate  Held  in 
Other  States. —  Contrar}^  to  the  strict  rule  of  interpretation 
elsewhere  suggested,  a  statute  of  Connecticut  ^  that  all  the  stock 
of  insurance  and  various  other  corporations,  owned  by  residents 
of  the  State,  shall  be  set  in  their  tax  lists  at  their  market  value; 
but  if  any  portion  of  the  capital  of  the  company  is  invested  in 
any  real  estate  upon  which  the  company  pays  a  tax,  the  assessed 
value  of  such  real  estate  shall  be  deducted  from  the  market  value 
of   the    stock, —  has   been    held  to  require  a  deduction  of   the 

1  Raleigh  &c.  R.  Co.  v.  Wake,  87  N.  2  Raleigh  &c.  R.  Co.  v.  Walie,  87  N. 

C.  414,  423;  ante,  §  2236,  et  seq.  C.  414,  427. 

■'  Couu.  Acts  of  1877,  Chap.  47. 
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assessed  value  of  any  real  estate  held  by  the  company  in  another 
State  upon  which  it  pays  a  tax  in  such  other  State.  The  words 
"real  estate,"  employed  in  the  statute,  are  not  understood  as 
intended  to  be  limited  to  real  estate  situated  within  the  limits  of 
the  domestic  State.  In  reaching  this  just  and  sensible  interpre- 
tation of  the  statute,  the  court  —  as  lawyers  often  do  —  hit  upon 
the  fanciful  reason  that  the  statute  was  not  to  be  strictly  con-  ■ 
strued  in  favor  of  the  State  because  it  was  a  statute  of  exemption 
and  not  a  statute  of  taxation.^  But  it  has  been  held  that  an 
assessment  laid,  in  the  State  of  Maryland,  against  the  shares  of 
non-resident  stockholders  in  a  Maryland  corporation,  was  not 
rendered  invalid  by  the  circumstance  that  the  corporation  had 
certain  real  estate  in  the  State  of  New  Jersey,  of  the  value  of 
$150,000,  used  by  it  in  the  prosecution  of  its  proper  business, 
and  that  this  valuation  had  been  included  in  estimating  the  tax- 
able value  of  its  shares.  The  court  took  the  view  that  the  situs 
of  the  property  of  the  corporation  which  formed  an  ingredient 
in  estimating  the  value  of  the  shares  was  wholly  immaterial. ^ 

§  2838,  Whether  Exemption  of  Corporation  Exempts  Divi- 
dends of  Shareholders. —  It  has  been  held  that  a  clause  in  a 
bank  charter  limiting  the  tax  which  can  be  laid  on  its  capital 
stock  at  so  much  per  share,  does  not  preclude  the  legislature 
from  subsequently  laying  a  tax  upon  dividends  declared  and  set 
apart  to  the  stockholders ;  ^  but  this  is  a  doubtful  view,  since  a 
tax  on  the  dividends  has  precisely  the  same  result  on  the  rights 
of  the  members  of  the  corporation  as  an  additional  tax  on  the 
capital  of  the  corporation  would  have. 

§  2839.  An  Exemption  in  Favor  of  Stock  Attaches  to  a 
Hiawful  Increase  of  Stock. —  It  seems  clear  enough  that  an 
exemption  granted  to  a  corporation  in  general  terms,  from  taxation 
upon  its  capital  stock  under  given  conditions,  extends  to  any  law- 

1  Batterson  v.   Hartford,  50  Conn.  surplus    of    assets    above    liabilities. 

658.     The  sura  to  be  deducted,  upon  Ibid. 

each  share   of  stock  in  the  list  of  a  2  American    Coal    Co.     v.     County 

shareholder,    should    bear    the   same  Comrs.,   59  Md.  185,  193.  • 
proportion  to  the  market  value  of  the  ^  state  v.  Petway,  2  Jones  Eq.  (N. 

shares   that   the  entire  investment  in  C.)  396,  40G. 
taxable  real  estate  bears  to  the  entire 
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ful  increase  in  such  capital  stock,  authorized  or  contemplated  by 
the  legislature  at  the  time  of  creating  the  exemption.  This  view  is 
supported  and  illustrated  by  a  case  in  North  Carolina  where  the 
statute,  in  extending  to  a  railroad  company  a  certain  exemption 
for  a  term  of  fifteen  jears,  concluded  thus:  "And  thereafter 
the  legislature  may  impose  a  tax  not  exceeding  twenty-five  cents 
per  annum  on  each  share  of  its  capital  stock  held  by  individuals, 
whenever  the  annual  profits  shall  exceed  eight  per  cent."  ^  The 
railroad  company  had,  prior  to  December  25,  1867,  made  an 
annual  profit  in  excess  of  eight  per  cent,  but  had  not  made  such  a 
profit  since  that  date.  The  company  increased  its  capital  stock 
from  $975,000  to  $1,500,000,  and  in  1871  declared  a  dividend  of 
six  per  cent  upon  its  total  stock,  as  thus  increased.  It  was  con- 
tended on  behalf  of  the  tax  commissioners  that  this  six  per  cent 
dividend  upon  a  stock  of  $1,500,000  showed  that  the  annual 
profits  for  that  year  exceeded  eight  per  cent,  within  the  meaning 
of  the  statute, —  their  position  being  that  the  exemption  ex- 
tended only  to  a  case  where  the  annual  profits  did  not  exceed 
eight  per  cent  upon  the  capital  as  originally  fixed.  But  the 
supreme  court  overruled  this  contention. ^ 

§  2840.    Sliai'ebolder  not    Entitled  to    Exemption    because 
Corporate  Funds  Invested  in  Xon-taxable   Securities. — The 

rule  established  by  the  Supreme  Court  of  the  United  States,  in 
construing  the  provisions  of  the  national  banking  act,"  has  grown, 
or  possibly  will  grow,  into  a  general  principle  of  the  law  relating 
to  the  taxation  of  corporate  shares,  —  namely,  that  the  share- 


1  N.  C.  Act  of  1852-53,  ch.  140,  §  8,  thought  to  be  the  meaning  of  the  leg- 
-  Raleigh  &c.  R.  Co.  v.  Wake,  87  N.  islature  to  allow  the  tax  only  when  the 
C.  414,  425.  The  opinion  was  ex-  profits  reached  eight  per  cent,  thus 
pressed  that  it  was  not  the  intent  of  securing  to  the  shareholder  an  interest 
the  legislature  that  whenever,  in  any  or  dividend  to  that  extent  on  his  in- 
one  year,  the  net  receipts  would  admit  vestment,  reducible  only  by  the  small 
of  a  dividend  in  excess  of  eight  per  tax  allowed ;  otherwise  the  tax  would 
cent,  the  condition  of  the  exemption  be  collectible  when  no  profit  whatever 
was  fulfilled  and  forever  extinguished;  was  made  out  of  which  it  could  be 
but  that  the  meaning  was  that  the  tax  paid.  But  the  court  did  not  regard 
could  only  be  levied  from  time  to  time  the  point  as  necessary  to  be  decided, 
as  often  as  the  profits  reached  the  ^  van  AUen  v.  Assessors,  3  Wall. 
limit,  and  that  it  could  not  be  levied  (U.  S.)  573;  cases  cited  in  next  note, 
when  they  fell   short   of    it.     It  was 
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holder  upon  whose  shares  a  tax  is  levied  is  not  entitled  to  any 
exemption,  abatement,  or  deduction,  on  the  ground  that  the  cap- 
ital of  the  corporation,  represented  by  its  share  certificates,  has 
been  invested  in  securities  which  are  non-taxable,  either  under 
the  Federal  or  the  State  law.^ 


Article  IV.     Situs  of  Shakes  for  the  Purpose  of  Taxation. 


Sectiox 

2846.  Jurisdiction  either  of  person  or 

property  sufficient  to  support 
the  right  of  taxation. 

2847.  Corporate  shares  taxable  at  the 

residence  of  their  owners. 

2848.  Rule  applicable   to  shares  held 

by  residents  in  foreign   cor- 
porations. 


Section. 

2849.  Legislature    may     change    this 

situs   and  tax  shares   at  resi- 
dence of  corporation. 

2850.  Even    in  the    case   of    national 

bank     shares    held     by  resi- 
dents. 

2851.  Subject  to  qualifications. 


§  2846.  Jurisdiction  Either  of  Person  or  Property  Siiflacient 
to  Support  the  Right  of  Taxation.  —  In  a  case  in  Michigan 
this  proposition  is  laid  down:  "  A  tax  is  a  portion  of  the  prop- 
erty of  a  citizen  required  by  the  government  for  its  support  in 
the  discharge  of  its  various  functions  and  duties,  and  may  be 
imposed  when  either  person  or  property  is  within  its  jurisdiction. 
A  personal  tax  cannot  be  assessed  against  a  non-resident ;  neither 
can  the  property  of  a  non-resident  be  taxed,  unless  it  has  an  actual 
situs  within  the  State,  so  as  to  be  under  the  protection  of  its 
laws."  2  So  in  a  case  in  the  Supreme  Court  of  the  United  States, 
it  is  said  by  Chief  Justice  Waite:   "The  power  of  taxation   by 


1  Van  Allen  v.  Assessors,  3  Wall. 
(U.  S.)  573;  People  v.  Commissioners, 
i  Wall.  CU.  S.)  244;  National  Bank  v. 
Commonwealth,  9  Wall.  (U.  S.)  353; 
Mercantile  Bank  v.  New  York,  121  U. 
S.  138;  First  National  Bank  v.  Board 
of  Reviewers,  41  La.  An.  181;  s.  c.  5 
South.  Eep.  408;  Board  of  Liquidation 
V.  Thoman,  42  La.  An.  605;  s.  c.  8 
South.  Rep.  482;  Parker  v.  Sun  Ins. 
Co.,  42  La.  An.  1172;  s.  c.  8  South. 
Rep.  618;  Home  Ins.  Co.  v.  Board  of 
Assessors,  42  La.  An.  1131;  s.  c.  8 
South.  Rep.  481.  Compare  People  v. 
Commissioners,  23  N.  Y.  192;   Batter- 
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son  V.  Hartford,  50  Conn.  558.  A  fail- 
ure to  deduct  from  au  assessment 
against  the  shares  of  stockholders  the 
value  of  exempt  State  and  city  bonds 
owned  by  the  corporation  does  not 
amount  to  a  tax  on  such  bonds,  and  so 
does  not  violate  La.  Const.,  art.  203, 
which  requires  that  taxation  shall  be 
equal  and  uniform,  or  the  constitu- 
tional provision  as  to  the  obligation 
of  contracts.  Parker  v.  Sun  Ins.  Co., 
42  La.  An.  1172;  s.  c.  32  Am.  &  Eng. 
Corp.  Cas.  334;  8  South.  Rep.  618, 

2  Graham  v.  St.   Joseph,  67   Mich. 
G52,  655. 


TAXATION  OF  SHARES.     [3  Thomp.  Coi'p.  §  2846. 

any  State  is  limited  to  persons,  property,  or  business  within  its 
jurisdiction.  Personal  property,  in  the  absence  of  any  law  to 
the  contrary,  follows  the  person  of  the  owner,  and  has  its  situs 
at  his  domicile.  But,  for  the  purpose  of  taxation,  it  may  be 
separated  from  him,  and  he  may  be  taxed  on  its  account  at  the 
place  where  it  is  actually  located.  These  are  familiar  principles, 
and  have  been  often  acted  upon  in  this  court  and  in  the  courts 
of  Illinois.  If  the  State  has  actual  jurisdiction  of  the  person  of 
the  owner,  it  operates  directly  upon  him.  If  he  is  absent,  and 
it  has  jurisdiction  of  his  property,  it  operates  upon  him  through 
his  property."  ^  These  quotations  show  that  there  are  two 
theories,  to  either  one  of  which  a  State  may  resort  in  taxing 
personal  property,  according  to  its  necessities  or  its  caprice: 
1.  The  theory  that  a  State  has  plenary  power  in  respect  of  taxa- 
tion over  all  property,  fixed  or  movable,  which  has  an  actual 
existence  within  the  limits  of  the  State.  2.  The  fiction  that 
movable  property  follows  the  person  of  the  owner,  and  has  a 
ntus  for  the  purposes  of  taxation  wherever  his  legal  domicile  may 
be.  These  two  theories  open  the  road  to  one  of  the  most  fre- 
quent forms  of  double  taxation,  not  only  in  respect  of  corporate 
shares,  but  also  in  respect  of  other  personal  property.  For 
instance,  a  resident  of  Khode  Island  owns  shares  in  a  manufact- 
uring corporation  existing  in  Massachusetts.  The  shares  are 
taxed  in  Massachusetts  in  the  form  of  a  tax  laid  against  the  cor- 
poration, and  the  collection  of  the  tax  is  coerced  from  the  cor- 
poration. And  yet,  under  this  fiction  that  the  situs  of  personal 
])roperty  for  the  purposes  of  taxation  is  the  residence  of  the 
owner,  the  State  of  Rhode  Island  lays  a  tax  upon  the  shares 
owned  by  the  person  named,  and  by  exerting  its  process  upon 
him,  either  by  arresting  his  body  or  seizing  his  other  property, 
coerces  from  him  the  payment  of  the  tax,  —  which  results  in  a 
double  taxation  of  the  same  property ;  a  taxation  by  each  sov- 
ereignty, each  proceeding  upon  the  theory  that  the  property  is 
within  its  own  limits.  Both  of  these  theories  cannot  be  right. 
The  situs  of  the  property  is  either  within  the  one  State  or  in  the 
other ;  and  if  it  is  within  the  one  State,  the  other  has  no  rightful 
power  of  taxation  over  it,  but  the  power  which  it  exerts  is  un- 

>■  Tappan  v.  Merchants'  National  Bank,  19  Wall.  (U.  S.)  490,  499. 
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just,  arbitrary,  and  tyrannical.  It  is  exactly  the  same  as  though 
an  individual  proprietor  of  a  cloth  manufactory  situated  in  Mas- 
sachusetts should  have  his  personal  domicile  in  Ehode  Island, 
and  should  have  a  million  dollars'  worth  of  manufactured  cloths 
at  his  mills  in  Massachusetts,  and  the  State  of  Rhode  Island 
should  assume  the  power  to  assess  and  coerce  from  him  the  pay- 
ment of  a  tax  upon  those  cloths,  upon  the  fiction  that  movable 
property  follows  the  owner.  ^ 

§  2847.  Corporate  Shares  Taxable  at  tlie  Residence  of 
Their  Owners.  —  Corporate  shares  are  'personal  property ;  ^  and 
the  general  rule,  resting  in  a  fiction  of  the  common  law,  in  regard 
to  the  situs  of  personal  property,  is  that  it  follows  the  residence 
of  its  owner.^  This  rule  applies  to  corporate  shares,  so  that, 
where  a  different  rule  has  not  been  established  by  statute,  such 
shares  are  regularly  taxable  at  the  residence  of  their  owner. ^ 
It  follows  that,  unless  the  legislature  has  changed  the  rule,  the 
shares  of  the  stockholder  cannot  be  listed  for  taxation  at  the 
place  of  residence  of  the  corporation,  that  being  different  from 
the  place  of  residence  of  the  shareholder.  Thus,  the  shares  of 
stock  in  the  Lawrence  Gas,  Coke  &  Coal  Co.  belonging  to  a  share- 
holder who  resided  in  Wakarusa  township,  and  not  in  the  city 
of  Lawrence,  could  not  be  listed  for  taxation  in  the  city  of 
Lawrence.^ 

1  As  to  this  fiction,  see  furthermost,  company  or  corporation  not  required 

§  2847;  and  compare  ante,  §  2786.  by  law  to  be  otlierwise  listed."     R.  S. 

"^  Ante,   §  10G6;    Seward   v.  Rising  Mo.  1879,  §  4701.     The  above  principle 

Sun,  79  Ind.  351.  applies  in  tlie  application  of  this  stat- 

3  McKeen  v.  Northampton,  49  Pa.  ute;  so  tliat  a  city  of  the  second  class 
St.  519,  525;  s.  c.  88  Am.  Dec.  515.  in  that  State  has  power  to  tax  shares 

4  Conwell  V.  Connersville,  15  Ind.  of  stock  in  a  business  corporation 
150;  Henkle  v.  Keota,  68  Iowa,  334,  owned  by  a  resident  of  such  city, 
340;  Des  Moines  Water  Co.'s  Appeal,  although  the  property  of  the  corpora- 
48  Iowa,  324;  Cook  v.  Burlington,  59  tion  is  outside  the  jurisdiction  of  the 
Iowa,  251;  s.  c.  44  Am.  Rep.  679.  city,  and  cannot  be  taxed  by  it.     Nor 

s  Griffith  V.    Watson,    19   Kan.  23.  does  it  make  any  difference  that  the 

By  statute  in  Missouri,  the   owner  of  property  of  the  corporation  is  situated 

personal  property  which  is  subject  to  in  another  State   and   taxable   there, 

municipal  taxation  must  deliver  to  the  Ogden  v.  St.  Joseph,  90  Mo.  522.  Com- 

assessor  a  list  thereof,  with  the  cash  pare  Rich  v.  Packard  National  Bank, 

value,  stating  in  the  list  thd  property  138  Mass.  527;  Smith  v.  Burley,  9  N. 

by  classes,  the  sixth  of  which  is :  "  The  H.  423. 
amount  of  stock   or     shares    in    any 
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§  2848.  Rule  Applicable  to  Shares  Held  by  Residents  in 
Foreign  Corporations. —  So,  there  are  many  cases  holding  that 
where  the  legislature  has  not  prescribed  a  different  rule,  the 
owner  of  shares  of  stock  of  a  foreign  corporation  is  liable  to  be 
taxed  in  respect  of  the  shares  in  the  State  of  his  residence^  on 
the  theory  that  such  shares  are  personal  property  which  accom- 
panies the  owner  wherever  he  goes.^  It  logically  results  from  the 
foregoing  proposition  that  shares  in  the  stock  of  a  foreign  cor- 
poration are  taxable  in  the  hands  of  residents  of  the  taxing 
State,  although  the  tangible  property  of  the  corporation,^  or 
even  its  aggregate  share  capital,  is  taxed  in  and  by  the  State  of 
its  situs/'  and  even  though  the  particular  shares  have  been  taxed 
as  the  property  of  the  shareholder  by  the  State  of  the  situs  of 
the  corporation,  and  he  has  paid  such  tax.*  A  statute  subject- 
ing to  taxation  all  the  shares  held  by  residents  of  the  State  in 
foreign  corporations,  or  in  particular  kinds  of  corporations, 
extends  to  shares  held  by  residents  in  foreign  corporations :  -^ 
the  State  having  made  no  exception  in  favor  of  the  holder  of 
shares  in  such  corporations,  it  is  not  for  the  courts  to  make  any. 
In  like  manner,  the  owner  of  shares  in  a  foreign  corporation  is 

1  Great  Barrinstou  w.  County  Com-  Eep.  547;  Worthington  v.  Sebastian, 
missioners,  16  Pick.  (Mass.)  572;  25  Oh.  St.  1;  Watson  v.  t^pratley,  10 
McKeen  v.  Nortliampton,  49  Ta.  St.  Exch.  23G;  State  v.  Branin,  23  N.  J.  L. 
519;  s.c.  88  Am.  Dec.  515;  Wliitesell  i?.  484;  Newark  City  Bank  v.  Assessor, 
Nortliampton,  49  Pa.  St.  526;  Djer  v.  30  N.  J.  L.  13;  Sturges  v.  Carter,  114 
Osborne,  11  11.  I.  321  ;  s.  c.  23  Am.  Rep.  U.  S.  511,  521;  Worth  v.  Commission- 
460;  Ogden  v.  St.  Joseph,  90  Mo.  522,  ers,  82  N.  C.  420;  s.  c.  33  Am.  Rep.  692. 
529;  Worth  v.  Commissioners,  82  N.  C.  ^  Seward  u.  Rising  Sun,  79  Ind.  351 ; 
420;  s.  c.  33  Am.  Rep.  692;  Worth  v.  Great  Barriugton  r.  County  Com'rs,  16 
Commissioners,  90  N.  C.  409;  Dwight  Pick.  (Mass  )  572;  Bradley  v.  Bauder, 
V.  Spingfleld&c.  Fire  District,  11  Met.  36  Oh.  St.  28,  36;  s.  c.  38  Am.  Rep. 
(Mass.)  374;  Strong  v.  O'Donnell,  10  547.  Note  the  reasoning  of  the  court 
Phila.  (Pa)  575;  Graham  v.  St.  Joseph,  in  the  last  case  on  page  86  of  the 
67  Mich.  652;  s.  c.  12  West.  Rep.  416;  official  report. 

35  N.  W.  Rep.  808;  Bradley  v.  Bauder,  ^  Dyer  v.  Osborne,  11  R.  I.  321 ;  s.  c. 

36  Oh.  St.  28,  35;  s.  c.  38  Am,  Rep.  547;  23  Am.  Rep.  460.  Note  especially  the 
State  V.  Branin,  23  N.  J.  L.  484;  New-  reasoning  of  the  court  in  support  of 
ark  City  Bank  v.  Assessor,  30  N.  J.  L.  its  conclusion,  found  on  page  327  of  the 
13;  Worthington  v.  Sebastian,  25  Oh.  official  report.  Compare  Trowbridge 
St.  1,  9.  V.  Com'rs,  5  Hun  (N.  Y.),  595. 

2  McKeen  v.  Northampton,  49  Pa.  ^  Great  Barrington  v.  County 
St.  519;  s.c.  88  Am.  Dec.  515;  Bradley  Com'rs,  16  Pick.  (Mass.)  572. 

V.  Bauder,  36  Oh.  St.  28;  s.  c.  38  Am. 
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not  entitled  to  a  deduction  from  the  tax  upon  his  shares,  by 
reason  of  a  tax  which  may  be  laid  upon  the  property  of  the 
corporation  in  the  State  wherein  it  is  located.^ 

§  2849.  Legislature  may  Change  this  Situs  and  Tax 
Shares  at  Residence  of  Corporation.  —  But  it  is  competent 
for  the  legislature  to  change  the  situs  of  shares  for  the  purpose 
of  taxation,  so  as  to  make  all  the  shares  of  a  corporation  taxable 
at  the  place  of  residence  of  the  corporation, ^  although  this  may 
draw  (or  keep)  within  the  jurisdiction  of  the  taxing  State  the 
shares  held  by  residents  of  other  States.^  Thus,  the  legislature 
of  a  State  may,*  and  often  does,  enact  that  all  the  shares  of  cor- 
porations created  and  doing  business  within  the  State  shall  be 
subjected  to  taxation  at  the  situs  of  the  corporation.^  Nor  is 
there  much  difficulty  in  upholding  this  power  oh  legal  theories ; 
for,  although  the  situs  of  the  shares  for  most  purposes,  includ- 
ing that  of  taxation,  where  a  different  rule  is  not  prescribed  by 
statute,  follows  their  owners,®  yet  the  taxing  power  can  be,  and 
constantly  is,  exerted  wherever  property  or  business  can  be 
found  within  the  jurisdiction,  out  of  which  the  payment  of  the 
tax  can  be  coerced.  Besides,  it  is  clearly  competent  for  the 
State  which  has  created  the  corporation  to  prescribe  the  condi- 

1  Dwight     V.     Boston,      12     Allen  &c.  Co.  v.  Parks,  88  111.  170,  173.     See 

(Mass.),  316;    s.  c.  90  Am.  Dec.  149.  also  McLangliu  v.  Cliadwell,  7  Heisk. 

The  rule  lias  an  analogy  in  regard  to  (Tenn.)  389;  Bedford  v.  Nashville,  Id. 

the  taxation  of  debts  secured  by  mort-  409 ;    Nashville   v.  Thomas,   5  Coldw. 

gages   upon  realty  in  another  State.  (Tenn.)  500. 

For   the   purpose  of  the  taxation  of  ^  Street  Railroad  Co.   v.  Morrow, 

such  a  chose  in  action,  its  situs  is  the  supra;  Baltimore  v.  Baltimore  &c.  R. 

domicile  of  the  owner,  and  it  may  be  Co.,  57  Md.  31;  American  Coal  Co.  v. 

taxed  to  the  extent  of  its  full  value,  County  Com'rs,  59  Md.   185,  192;  St, 

notwithstanding  the   land  itself  may  Albans  v.  National  Car  Co.,  57  Vt.  68, 

be  also  taxed  to  the   same  extent  in  81 ;  Mortensen  v.  WestPoiut  Man.  Co., 

t!ie  State  where  it  is  situated.     Kirt-  12  Neb.  197;  s.  c.  10  N.  W.  Rep.  432; 

laud  V.  Hotchkiss,  42  Conn.  426;  s.  c.  Stockholders  v.    Supervisors,    88  Va. 

19  Am.    Rep.   546;    s.  c.    affirmed  100  293;  s.  c.  13  S.  E.  Rep.  407.     Contra, 

U.  S.  491.  as  to  taxing  their  dividends,  see  Oliver 

^Ante,  §2846;  Tappan  u.  Merchants'  v.  Washington  Mills,  11  Allen  (Mass.), 

Nat.  Bank,  19  Wall.  (U.  S.)  490;  Street  268. 

Railroad  Co.  v.  Morrow,  87  Tenn.  406;  '^  Post,  §  2849. 

s.  c.  2  L.  R.  A,  853;  5  Rail.  &  Corp.  L.  ^  Baltimore  v.  Baltimore  &c.  R.  Co., 

J.  248;   11  S.  W.  Rep.  348;  First  Nat.  67  Md.  31,  36. 

Bank  v.  Smith,  65  111.  44,  53;  Danville  ^  ^nte,  §  2847. 
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tions  under  wliicli  its  members,  resident  or  non-resident,  shall 
hold  their  shares  in  respect  of  the  exercise  of  the  State's  taxing 
power.  Moreover,  we  have  seen  that  the  corporation  is,  in 
theory  of  law,  in  a  sense  the  trustee  of  the  legal  title  of  its 
shareholders,  and  the  custodian  of  the  rights  represented  by 
their  share  certificates.^  In  this  sense,  the  shares  may  well  be 
regarded  as  having  a  situs  at  the  sifus  of  the  corporation ;  so 
that  by  exerting  its  taxing  power  against  the  corporation,  the 
State  can  coerce  the  payment  of  taxes  which  fall  ultimately  upon 
the  shareholder,  whether  they  belong  to  residents  or  non-resi- 
dents of  the  State,  as  is  done  every  day,  and  this  without 
violating  any  legal  theory.-  So,  under  the  national  banking  act, 
it  is  competent  for  the  legislature  of  a  State  to  prescribe  that  the 
shares  of  resident  stockholders  in  national  banking  associations 
shall  be  taxable  at  the  place  where  the  bank  is  located,  and  not 
elsewhere.-^ 

§  2850.  Even  in  the  Case  of  National  Bank  Shares  Held  by 
Residents. —  Soon  after  the  passage  of  the  National  Banking 
Act,  a  controversy  arose  as  to  the  meaning  of  the  clause  which 
permitted  shares  in  such  banks  to  be  taxed  by  the  State  ' '  at  the 
place  where  the  bank  is  located,  and  not  elsewhere."  In  some 
of  the  States  it  was  held  that  the  legislature  was  confined  in  the 
exercise  of  the  taxing  power  to  the  towns  or  districts  in  which 
the  corporation  conducted  its  business,  while  in  others  it  was 
decided  to  apply  to  the  State,  and  not  to  any  of  its  territorial 
divisions,  and  that  such  a  tax  could  be  assessed  upon  a  resident 
stockholder  at  the  place  of  his  residence  wherever  it  might  be, 
within  the  State.*     The  controversy  was  solved  by  Congress  in 

1  Ante,  §  2486.  National  Car  Co.,  57  Vt.  68,  80,  82 ;  and 

-  For  example,  the  Maryland  Act  of  by  Lurton,  J.,  in  Street  Railroad  Co. 

1874,  ch.  483,  §  87;  Baltimore  v.  Balti-  v.  Morrow,  87   Tenn.  406;    s.  c.   2  L. 

more  &c.   R.   Co.,  57  Md.  31,  35;  re-  R.  A.  853,  8G0;   5  Rail.  &  Corp.  L.  J. 

affirmed  American  Coal  Co.  v.  County  248;  US.  W.  Rep.  348. 

Com'rs,  59  Md.  185, 192.     The  reasoiis  ^  Tappan  v.  Merchants'  Nat.  Bank, 

which  uphold  this  power  are  ably  set  19  Wall.  (U.  S.)  490. 

forth  by  Waite,  C.  J.,  in  Tappan  v.  ^  Burr.   Tax,    127,    128;  Austin    v. 

Merchants' Nat.  Bank,  19  Wall.  (U.  S.)  Boston^   14  Allen    (Mass.),  359;  s.  c. 

490,  499;  by  Alvey,  J.,  in  American  Aff'd,  7   Wall.  (U.    S.)    694;    1    Nat. 

Coal  Co.    V.  County  Com'rs,  59   Md.  Bk.    Cas.     15;    Clapp    v.   Burlington, 

185,  193;  by  Taft,  J.,  in  St.  Albans  u,  42   Vt.    579;  s.   c.    1    Am.    Rep.   855; 
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1868  by  passing  an  amendatory  act,  declaring  that  the  word 
^^ place  "  in  the  statute  should  be  taken  to  mean  the  "  State  " 
wherein  the  bank  was  located.  This,  it  has  been  held,  left  but 
two  restraints  upon  a  State  in  the  exercise  of  its  taxing  power 
over  shares  in  national  banks:  1.  That  such  shares  shall  not  be 
taxed  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  its  individual  citizens.  2.  That  the  tax 
on  shares  of  non-residents  shall  be  imposed  in  the  city  or  town 
where  the  bank  is  located.  In  respect  of  resident  shareholders, 
it  left  the  State  free  to  assess  their  shares  for  taxation  either  at 
the  place  of  their  actual  residence  or  at  the  place  where  the 
bank  was  located,  as  the  legislature  might  elect. ^  The  act  of 
Congress  confined  itself  to  the  policy  of  prohibiting  the  taxation 
of  such  shares  by  States  other  than  those  in  which  the  bank 
was  situated,  and  it  remained,  under  the  amendment  as  before, 
that  the  act  of  Congress  prescribed  an  arbitrary  or  artificial 
situs  for  the  shares  of  non-resident  holders,  which  situs  was  the 
situs  of  the  bank ;  so  that  such  shares  could  only  be  taxed  by 
the  State,  or  b}^  its  subdivisions  or  municipalities,  within  the 
city  or  town  where  the  bank  was  located. ^  Recognizing  this 
rule,  it  has  been  held  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts, construing  the  statutes  of  that  State,  that  shares  in  ;; 
national  bank,  of  stockholders  who  reside  in  a  regularly  organized 
jire  district  in  the  town  in  which  the  bank  is  located,  cannot 
be  subjected  to  a  tax  assessed  for  fire  district  purposes.^  The 
reason  is  found  in  a  statute  which  enacts  that  "  all  the  shares  of 
stock  in  banks,  whether  of  issue  or  not,  existing  by  authority 
of  the  United  States  or  of  the  commonwealth,  and  located  within 


Smith,  C.  J.,  in  Buie   v.  Fayetteville,  the  State,  subject  only  to  two  restric- 

79  N.  C.    267;    s.  c.  2  Nat.  Bk.   Cas.  tions,  that  the  taxation  shall  not  be  at 

343.  a  greater  rate  than  is  assessed  upon 

1  Buie  V.  Fayetteville,  79  N.  C.  267,  other  moneyed  capital  iu  the  hands  of 

270;  First  Nat.  Bank  v.  Smith,  65  111.  individual  citizens  of  such  State,  and 

44,  48.  that  the  shares  of  any  national  bank- 

-  Kyle  V.    Fayetteville,    75    N.    C.  ing  association  owned  by  non-residents 

445,  449.     This  is  the  explicit  language  of  any  State  shall  be  taxed  in  the  city 

of  the  statute,  which  says  that  "the  or  town  where  the  bank  is  located,  and 

legislature  in  each   State  may  deter-  not  elsewhere."     Rev.    Stat.    U.    S., 

mine  and  direct  the  manner  and  place  §  5219. 

of  taxing  all  the   shares  of  national  ^  Rich    v.  Packard    National  Bank, 

banking  associations    located  within  138  Mass.  527. 
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the  commonwealth,  shall  be  assessed  to  the  owners  thereof  in 
the  cities  or  towns  where  such  banks  are  located,  and  not  else- 
where, in  the  assessment  of  all  State,  county,  and  town  taxes 
imposed  and  levied  in  such  place,  whether  such  owner  is  a  resident 
of  said  city  or  town,  or  not,"  etc.^  It  is  perceived  that  this 
statute  confers  no  authority  to  lay  a  tax  upon  such  shares  for 
fire  district  purposes.  The  conclusion  of  the  court,  therefore, 
was  that  an  assessment  of  a  tax  for  such  a  purpose,  even  upon  a 
shareholder  residing  in  the  town  where  the  bank  was  located, 
was  illegal.- 

§  2851.  Subject  to  Qiialiflcations. —  What  is  here  said  must 
be  taken  subject  to  any  restraints  imposed  upon  the  legislature 
of  the  State  in  respect  of  the  exercise  of  the  power  of  taxation, 
by  the  constitution  of  the  United  States  or  by  the  constitution 
of  the  State.  It  should  also  be  noted  that  there  are  decisions  of 
respectable  courts  denj^ing  the  power  of  the  legislature  of  a  State 
to  lay  a  tax  upon  the  shares  of  domestic  corporations  held  by 
non-residents.  There  is,  for  instance,  a  holding  in  Massachu- 
setts to  the  effect  that,  the  situs  of  shares  for  the  purposes  of 
taxation  being  the  residence  of  the  shareholder,  the  State  has  no 
power  to  tax  the  shares  of  non-resident  shareholders  in  domestic 
corporations,  by  the  device  of  requiring  the  corporation  to 
reserve  a  certain  portion  of  all  dividends  on  its  shares  owned  by 
non-residents,  and  to  pay  the  same  into  the  State  treasury.^  So, 
the  Supreme  Court  of  Tennessee,  in  an  early  case  which  has 
been  much  cited  and  commented  on,  held  that  it  is  beyond  the 
power  of  the  legislature  of  a  State  to  impose  a  tax  upon  the 
shares  of  a  corporation  of  the  State,  which  are  held  by  non- 
residents.^ The  conclusion  of  the  court  was  based  upon  the 
premise  that  corporate  shares,  being  intangible,  can  have  no 
actual  situs,  and  "  must  therefore  of  necessity  follow  the  person 

1  Public  Stats.  Mass.,  ch.  13,  §  8.  not    apply    In  the    present    system." 

2  The  court  add  that  "  the  rules  Dwight  v.  Springfield  &c.  Fire  Dis- 
which  formerly  prevailed  when  bank  trict,  11  Met.  (Mass.)  ST-i;  Little  v. 
shares,  like  other  personal  property,  Little,  131  Mass.  367. 

were  taxable  to  the  owner  in  the  place  ^  Oliver    v.   Washington   Mills,    11 

of  his  domicile,  and  were  thus  taxable  Allen  (Mass.),  268. 

to  him,  if  a  resident  in  a  fire  or  school  ^  Union    Bank    v.    State,    9   Yerg. 

district,  for  the  purposes  thereof,  do  (Tenn.)  490. 
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of  the  owner. 1  "  But  tliis  premise  is  quite  unsound.  It  is  not 
necessary  that  the  situs  of  intangible  property,  for  the  purposes 
of  taxation,  shoukl  follow  the  person  of  the  owner.  The  doc- 
trine is  rather  allied  to  the  common  law  fiction  that  the  situs  of 
all  personal  property  follows  the  residence  of  the  owner ;  and  to 
say  that  the  legislature  which  created  the  corporation  cannot 
abolish  that  fiction  in  respect  of  it  is  tantamount  to  saying  that 
the  legislature  cannot  change  the  common  law.  The  Massachu- 
setts case,  above  referred  to,'-^  is  equally  unsound  in  so  far  as  it 
proceeds  upon  the  same  premise.  But  it  should  be  noted  that 
the  Massachusetts  court  seek  support  for  their  conclusion  in  the 
proposition  that  a  tax  laid  upon  the  shares  of  non-residents, 
while  no  tax  is  laid  upon  the  shares  of  residents,  would  be  a 
violation  of  that  clause  of  the  constitution  of  the  United  States 
which  secures  to  the  citizens  of  one  State  the  privileges  and 
immunities  of  the  citizens  of  the  several  States. ^ 


Article  V.     Taxation  of  Shares  in  National  Banks. 


Skction 

2854.  States  aud   municipalities   have 

no    power    to    tax    national 
banks. 

2855.  Right  of  the   States  to  tax  na- 

tional   bank    shares    derived 
wholly  from  act  of  Congress. 

2856.  Text  of  the  Federal  statute. 

2857.  Capital  not  taxable  in  solido. 

2858.  Personal  property  of  such  banks 

not  taxal)le. 

2859.  Taxing  their  circulating  notes. 

2860.  Taxing  their  surplus,  profits,  etc. 


Section 

2861.  Taxing    a   State  bank  reorgan- 

izing as  a  national  bank. 

2862.  State  taxation  after  insolvency. 

2863.  Shares  aud  not  capital  taxable. 

2864.  What  is   a  tax  on  capital  and 

what  on  shares. 

2865.  Municipal      taxation     of     such 

shares. 

2866.  Place   of    assessment    and  tax- 

ation. 

2867.  What  is   meant  by    "moneyed 

capital." 


1  Ibid.,  p.  500. 

2  Oliver  i'.  Washington  Mills,  11 
Allen  (Mass.),  268. 

3  There  is  a  holding  by  a  Federal 
district  judge,  relating  to  the  power  of 
a  city  to  tax  its  own  obligations  held 
by  non-residents,  in  which,  independ- 
ently of  a  statute  expressly  exempting 
such  obligations  from  taxation,  tlie 
learned  judge  intimates  that,  "  as  a 
rule   of  law,   where   there  is  no  pre- 
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existing  legislation,  they  have  no  situs 
except  that  which  is  imparted  by  the 
residence  of  the  owner ;  and  to  attempt 
to  tax  outside  of  that  residence  is  to 
add  to  the  qualities  of  personal  prop- 
erty that  of  having  an  artificial  and 
forced  location,  contrary  to  the  settled 
rules  which  govern  that  class  of  prop- 
erty." De  Vignierv.  New  Orleans,  16 
Fed.  Rep.  11,  12. 
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Sectiox 

2868.  "What  constitutes  unlawful  dis- 

crimination in  sucli  taxation. 

2869.  Unlawful  discrimination  as  be- 

tween national  banks  and 
state  moneyed  lustitutions 
other  than  banks. 

2870.  Unlawful  discrimination  in  mak- 

iug  the  assessments. 

2871.  Assessing  shares  at  their  actual 

value. 

2872.  Deductions  for  debts. 

2873.  Deductions  for  real  estate. 

2874.  What  exemptions  constitute  un- 

lawful discrimination. 

2875.  Discrimination  in  rate  of  taxa- 

tion. 


Section 

2876.  Bank  compelled  to  furnish  list 

of  shareholders. 

2877.  Compelling  the   corporation  to 

paj-  the  tax. 

2878.  Legislative  correction  of  assess- 

ments. 

2879.  When  taxation  of  shares  works 

an    exemption    of    corporate 
property. 

2880.  Taxing  an  increase  of  shares. 

2881.  Deducting  value  of  I'eal  estate. 

2882.  Action  to  recover  back. 

2883.  Remedy  by  injunction. 

2884.  Construction    of    various   State 

statutes. 


§  2854.  States  and  Municipalities  have  no  Power  to  Tax 
National  Banks. —  Conofress  has  the  constitutional  right  to 
authorize  the  incorporation  of  hanks.  A  bank  thus  incorporated 
has  a  right  to  establish  its  offices  of  discount  and  deposit  within 
any  State,  if  empowered  to  do  so  by  its  charter,  and  when  so 
established  it  does  not  subject  itself  to  the  power  of  taxation  of 
the  State.  1 

§  2855.  Rij?ht  of  the  States  to  Tax  National  Bank  Shares 
Derived  Wholly  from  Act  of  Congress. —  The  Supreme  Court 
of  the  United  States  having  determined  that  the  national  bank 
established  by  act  of  Congress  is  to  be  regarded  as  one  of  the 
constitutional  means  employed  by  Congress  in  carrying  out  its 
powers,  and  that  it  is  not  within  the  power  of  the  States,  by 
taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner   control,  the  operations  of  a  constitutional  law  enacted 


1  It  was  accordingly  held  that  the 
State  of  Maryland  could  not  impose  a 
tax  on  the  bank  of  the  United  States 
incorporated  under  the  act  of  Congress 
of  April  10, 1816.  McCulloch  v.  Mary- 
land, 4  Wheat.  (U.  S.)  316.  The  prin- 
ciple therein  announced  has  been 
reaffirmed  and  applied  to  the  act  of 
Congress  authorizing  the  incorpora- 
tion of  national  banks  in  many  cases. 


Van  Allen  r.  Assessor^,  3  Wall.  (U.  S.) 
573;  s.  c.  1  Nat.  Bk.  Cas.  1;  Bradley 
V.  People,  4  WaU.  (U.  S.)  459;  s.  c.  1 
Nat.  Bk.  Cas.  14 ;  Lionberger  v.  Rouse, 
9  TVaU.  (U.  S.)  468;  s.  c.  1  Nat.  Bk. 
Cas.  41;  Hepburn  v.  School  Directors, 
23  Wall.  (U.  S.)  480;  s.  c.  1  Nat.  Bk. 
Cas.  113;  Stetson  v.  Bangor,  56  Me. 
274;  s.  c.  1  Nat.  Bk.  Cas.  520. 
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by  Congress  to  carry  into  effect  the  powers  vested  in  the  national 
government,  and  hence,  that  it  is  not  competent  for  Congress  to 
impose  a  tax  on  national  banks, ^ —  it  must  follow  that  the  right  of 
the  State  to  tax  the  property,  capital,  or  shares,  of  a  national 
bank,  can  exist  only  under  a  power  granted  by  Congress,  and 
that  it  must  find  its  limitations  in  the  terms  of  the  grant.  Such 
a  power  has  been  granted  by  Congress  in  a  provision  of  the 
National  Banking  Act,  quoted  in  the  next  section. 

§  2856.  Text  of  tlie  Federal  Statute  Permitting  Such  Taxa- 
tion.—  It  is  provided  by  the  act  of  Congress  known  as  the 
National  Banking  Act,  as  follows:  "  Nothing  herein  shall  pre- 
vent all  the  shares  in  any  association  from  being  included  in  the 
valuation  of  the  personal  property  of  the  owner  or  holder  of 


1  McCulloch  V.  State,  4  Wheat.  (U. 
S.)  31G;  Osborn  v.  Bank  of  U.  S.,  9 
Wheat.  (U.  S.)  738.  On  the  same 
theory  it  is  held  that  a  tax  imposed  by 
or  under  a  State  law,  on  stocks  issued 
for  loans  made  to  the  United  States,  is 
unconstitutional  and  void.  Weston  ■;;. 
Charleston,  2  Pet.  (U.  S.)  449.  It  has 
been  furthermore  held  that  a  State  law 
taxing  the  loans  of  the  United  States  is 
unconstitutional  where  it  imposes  a 
tax  upon  the  stocks  or  bonds  of  the 
United  States  issued  for  such  loans,  eo 
nomine,  or  includes  it  in  the  aggregate 
of  the  tax -payer's  property,  to  be 
appraised,  like  the  rest,  on  its  value. 
The  imposition  of  such  a  tax  is  a 
restriction  upon  the  constitutional 
power  of  the  United  States  to  borrow 
money,  and  the  power  so  to  tax  might 
be  used,  if  conceded  to  exist,  so  as  to 
defeat  the  Federal  power  altogether. 
People  V.  Commissioners,  2  Black  (U. 
S.),  G20.  On  the  same  theory,  it  is 
held  that  a  State  tax  on  banks,  ''  ou  a 
valuation  equal  to  the  amount  of  their 
capital  stock  paid  in,  or  secured  to  be 
paid  in,"  is  a  tax  on  the  property  of 
the  bank,  and,  in  so  far  as  such  prop- 
erty is  invested  in  securities  of  tlie 
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United  States,  the  tax  is  void.  Bank 
Tax  Case,  2  Wall.  (U.  S.)  200.  On 
the  same  theory,  the  capital  stock  of  a 
national  bank,  which  is  invested  in 
government  securities,  is  not  liable  to 
State  taxation;  but,  as  elaewhere 
seen  (^post,  §§  2856,  2863,  etseq.),  the 
shares  of  the  stockholders  are  taxable 
at  the  same  rate  as  other  moneyed 
capital  in  the  hands  of  citizens  of  the 
particular  State,  without  regard  to 
the  mode  of  investment,  and  although 
the  entire  capital  of  the  bank  may  be 
invested  in  non- taxable  government 
securities.  National  Bank  v.  Com- 
monwealth, 9  Wall.  (U.  S.)  353.  On 
the  like  theory,  United  States  legal 
tender  notes,  issued  to  circulate  as 
currency,  are  exempt  from  taxation, 
and  a  bank  holding  such  notes  is 
entitled  to  a  deduction  from  its 
assessment  in  respect  of  them.  Bank 
V.  Supervisors,  7  Wall.  (U.  S.)  26. 
And  so  are  the  certificates  of  indebted- 
ness, issued  by  the  United  States  to  its 
creditors  for  supplies  furnished  to  it 
in  carrying  on  the  War  of  the  Rebel- 
lion. Banks  v.  Mayor,  7  Wall.  (U.  S.) 
16. 
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such  shares,  in  assessing  taxes  imposed  ^y  authority  of  the  State 
within  which  the  association  is  located ;  but  the  legislature  of  each 
State  niay  determine  and  direct  the  manner  and  place  of  taxing 
all  the  shares  of  national  bankino-  associations  located  within  the 
State,  subject  only  to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State,  and  that 
the  shares  of  any  national  banking  association  owned  by  non- 
residents of  any  State  shall  be  taxed  in  the  city  or  town  where 
the  bank  is  located,  and  not  elsewhere.  Nothing-  herein  shall  be 
construed  to  exempt  the  real  property  of  associations  from  either 
State,  county,  or  municipal  taxes,  to  the  same  extent,  according 
to  its  value,  as  other  real  property  is  taxed."  ^  This  statute 
furnishes  the  text  for  nearly  all  that  follows  in  this  article. 

§  2857.  Capital  not  Taxable  in  Solido. — This  section  in- 
vests the  States  with  the  jDower  to  tax  the  shares  of  individual 
shareholders  in  like  manner  as  other  moneyed  capital  is  taxed, 
but  not  to  lay  a  tax  upon  the  capital  of  the  banking  corporation 
in  solido? 


1  Act.  Cong.  June  3,  1864,  §  41 ;  13 
U.  S.  Stat,  at  Large,  99;  Rev.  Stats. 
U.  S.,  §  5219. 

-  First  Nat.  Bank  v.  Richmond,  39 
Fed.  Rep.  309;  National  Bank  v.  Rich- 
mond, 42  Fed.  Rep.  877;  Hills  v.  Ex- 
change Bank,  105  U.  S.  319;  Whitbeck 
V.  Mercantile  Nat.  Bank,  127  U.  S.  193; 
s.  c.  3  Nat.  Bk.  Cas.  309 ;  Van  Allen  v. 
Assessors,  [3  Wall.  (U.  S.)  573;  s.  c. 
1.  Nat.  Bk.  Cas.  1;  People  v.  Commis- 
sioners, 4  Wall.  (U.  S.)  244;  s.  c.  1 
Nat.  Bk.  Cas.  9;  National  Bank  v. 
Commonwealth,  9  Wall.  (U.  S.)  353; 
s.  c.  1  Nat.  Bk.  Cas.  34;  Mercantile 
Bank  v.  New  York,  121  U.  S.  138; 
Lionberger  v.  Rouse,  9  WaU.  (U.  S.) 
468,  475;  s.  c.  1  Nat.  Bk.  Cas.  41;  affg. 
s.  c.  43  Mo.  67;  Waite  v.  Dowley,  94 
U.  S.  527,  .533;  s.  c.  1  Nat.  Bk.  Cas. 
137;  Supervisors  v.  Stanley,  105  U.  S. 
305;  s.  c.  3  Nat.  Bk.  Cas.  33;  National 


Bank??.  Kimball,  103  U.  S.  732;  s.  c. 
3  Nat.  Bk.  Cas.  9;  Pelton  v.  National 
Bank,  101  U.  S.  143;  s.  c.  2  Nat.  Bk. 
Cas.  85;  Cummings  v.  National  Bank, 
Id.  153;  s.  c.  2  Nat.  Bk.  Cas. 
74;  Davenport  Bank  v,  Davenport 
Board  of  Equalization,  123  U.  S. 
83;  s.  c.  8  Nat.  Bk.  Cas.  285; 
People  V.  Weaver,  100  U.  S.  539;  s.  c. 
2  Nat.  Bk.  Cas.  57 ;  National  Commer- 
cial Bank  v.  Mobile,  62  Ala.  284;  s.  c. 
34  Am.  Rep.  15;  2  Nat.  Bk.  Cas.  440; 
Sumter  County  v.  National  Bank,  62 
Ala.  464;  s.  c.  34  Am.  Rep.  30;  2  Nat. 
Bk.  Cas.  449;  Adams  v.  Nasliville, 
95  U.  S.  19;  s.  c.  1  Nat.  Bk.  Cas. 
148;  Springfield  v.  First  Nat.  Bank,  87 
Mo.  441;  s.  c.  3  Nat.  Bk.  Cas.  524. 
See  also  Bradley  v.  People,  4  Wall. 
(JJ.  S.)  459;  Nat.  Bank  v.  Meredith,  44 
Mo.  500;  State  v.  Dowling,  50  Mo.  314. 
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§  2858.   Personal  Property  of  Such  Banks  not  Taxable. — 

The  personal  property  of  national  banks,  such  as  their  safes, 
office  furniture,  etc.,  is  not  taxable  by  the  State. ^ 

§  2859.  Taxing  their  Circulating  Notes  in  the  Hands  of 
their  Owners. — It  has  been  hekl,^  and  denied  ^  that  their  circulat- 
ino-  notes  are  taxable  by  the  States  in  the  hands  of  their  owners, 
as  other  money,  except  treasury  notes,  would  be,  —  the  question 
turning  on  the  inquiry  whether  they  are  obligations  of  the  United 
/States  within  the  meaning  of  certain  statutes  of  the  United  States 
creating  exemptions  from  State  taxaticin.  There  should  be  no 
doubt  whatever  that  they  are  so  taxable. 

§  2860.  Taxing  their  Surplus,  Profits,  etc. —  Their  surplus 
and  profits  and  reserve  fund  may  be  considered  in  ascertaining 
the  actual  cash  value  of  the  shares,*  and  if  not  so  included,  may 
be  separately  taxed  as  surplus,  if  not  invested  in  Federal  securi- 
ties.^ 

§  2861.   Taxing   a   State  Bank  Reorganizing  as  a  National 

Bank. While  a  State  bank  is  in  process  of  change  to  a  national 

bank  it  is  subject  to  State  taxation.^ 

§  2862.  State  Taxation  after  Insolvency. — The  personal 
property  of  an  insolvent  national  bank,  in  the  hands  of  a  receiver 
appointed  under  the  statute, Ms  exempt  from  taxation  under  State 
laws.     Such  property  in  legal  contemplation  still  belongs  to  the 

1  National  State  Bank  v.  Young,  25  Fenno,  8  Wall.  (U.  S.)  533;  s.  c.  1 
Iowa,.  311;  s.  c.  1  Nat.  Bk.  Cas.  451.      Nat.  Bk.  Cas.  22. 

The  court  say:    "The  express  grant  *  St.  Louis  Nat.   Bank  v.  Papin,  1 

of  this  power  to  tax  specific  property  Nat.   Bk.   Cas.  326;  First  Nat.  Bk.  v. 

is  conclusive  evidence  of  the  liitention  Peterborough,  56  N.  H.  38;  s.  c.  1  Nat. 

to  withhold  the  power  to  tax  other  Bk.   Cas.    658;  Strafford    Nat.  Bk.  v. 

property."     See   Covington  City  Nat.  Dover,  58  N.  H.  316;  s.  c.  2  Nat.  Bk. 

Bk.  V.  Covington,  21  Fed.  Rep.  484.  Cas.  296. 

2  Commissioners  v.  Elston,  32  Ind.  ^  State  v.  Newark,  39  N.  J.  L.  380; 
27;  2   Am.   Rep.  327;  s.  c.  1  Nat.  Bk.  s.  c.  1  Nat.  Bk.  Cas.  672. 

Cas  425.  ^  Com.  Manf .  &c.  Bank,  2  Pearson's 

3  Home  ».  Green,  52  Miss.  452;  s.c.  Decisions,  386;  s.  c.  2  Nat.  Bk.  Cas. 
1   Nat.   Bk.  Cas.    643.     The   circulat-      459. 

iug  notes  of  State  banks  are  taxable  by  '  Rev.  Stat.  U.  S.,  §  5234. 

the  United   States.     Veazie    Bank  v. 
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bank,  though  in  the  hands  of  a  receiver,  to  be  administered  under 
the  law.  The  bank  does  not  cease  to  exist  on  the  appointment 
of  a  receiver.  Its  corporate  capacity  continues  until  its  affairs 
are  finally  wound  up  and  its  assets  distributed.  If  the  shares 
have  any  value,  they  are  taxable  in  the  hands  of  the  holders  or 
owners  under  this  section ;  but  the  property  held  by  the  receiver 
is  exempt  to  the  same  extent  it  was  before  his  appointment.^  A 
tax  levied  on  the  property  of  the  bank  subsequent  to  its  insolv- 
ency is  subordinate  to  the  rights  of  a  receiver  appointed  after 
the  levy. 2 

§  2863.  Shares  and  not  Capital  Taxable. —  The  foregoing 
statute  ^  confers  upon  the  States  the  power  to  tax  the  shares  of 
the  several  shareholders  in  a  national  bank  located  within  the 
State,  subject  to  the  two  restrictions  named,  and  clothes  the 
legislature  of  the  State  with  the  power  to  determine  and  direct 
the  manner  and  place  of  taxing  the  shares.  The  State  legisla- 
tures cannot  evade  the  rule  which  exempts  the  capital  stock  of 
national  banks  from  taxation,  by  enacting  statutes  taxing  the 
shares  of  such  banks  in  the  aggregate  and  requiring  the  bank  or 
its  cashier  to  pay  such  tax.^  The  shares  must  be  taxed  sepa- 
rately, so  that  the  owner  may  have  his  indebtedness  deducted 
and  have  equalization.^  But  to  c\ixmi  exemption  from  taxation  on 
its  property,  it  must  be  made  to  appear  that  it  is  in  the  precise 
form  of  capital.^ 

§  2864.  What  is  a  Tax  on  Capital,  and  What  on  Shares. — 

A  tax  '*  on  bank  stock,  of  fifty  cents  on  each  share  thereof  equal 

1  Rosenblatt  v.  Johnson,  104  U,  S.  «  First  Nat.  Bank  v.  Richmond,  39 
462.  Fed.  Rep.  309. 

2  Woodward  v.  Ellsworth,  4  Col.  6  Canal  &c.  Banking  Co.  v.  New 
580;  s.  c.  2  Nat.  Bk.  Cas.  216.  Orleans,   99  U.  S.  97;  s.  c.  2  Nat.  Bk. 

3  Ante,  §  2856.  Cas.   22.      A  statute    providing    that 

4  National  &c.  Bank  v.  Mobile,  62  shares  in  banks  shall  be  assessed  to 
Ala.  284;  s.  c  34  Am.  Rep.  15;  2  Nat.  the  shareholders,  but  requiring  the 
Bk.  Cas.  440;  Sumter  County  w.  Na-  bank  to  pay  taxes  so  assessed,  and  au- 
tional  Bank,  62  Ala.  464;  s.c.  34  Am.  thoriziug  it  to  collect  the  same  from 
Rep.  30;  2  Nat.  Bk.  Cas.  449;  Miller  u.  the  shareholders,  imposes  a  tax,  not 
First  Nat.  Bank,  46  Ohio  St.  424;  s.  c.  upon  banks,  but  upon  its  shares. 
3  Nat.  Bk.  Cas.  711.  Whitney  Nat.  Bk.  v.  Parker,  41  Fed. 

Rep.  402. 
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to  one  hundred  dollars  of   stock  therein,  owned  by  individuals, 
corporations,  or  societies,"  is  a  tax  on  the  shares.* 

§  2865.  Municipal  Taxation  of  Such  Shares.  —  Municipal 
officers  cannot  assess  national  bank  shares  unless  authorized  by 
State  law,  but  it  may  be  done  under  a  statute  authorizing  "  tax- 
ation of  all  shares  in  moneyed  corporations."  ^  National  banks 
are  not  liable  to  pay  a  license  fee  imposed  by  a  city  ordinance, 
although  "  banks  and  banking  "  are  included  in  terms. ^  Where, 
by  a  State  statute,  a  national  bank  is  not  taxable  for  "  municipal 
purposes,"  it  may  nevertheless  be  taxed  for  school  purposes  or 
to  aid  in  building  a  railroad  under  township  donation,  as  these 
are  not  "  municipal  purposes."  *  Where  the  State  law  made 
national  bank  shares  taxable  in  the  township  where  the  bank 
was  located,  except  that  where  a  shareholder  resided  in  another 
township  in  the  same  county  his  shares  were  to  be  taxed  there, 
under  a  village  charter  authorizing  the  taxation  of  all  property 
within  the  limits  of  the  village,  shares  of  stock  of  such  bank 
located  in  such  village,  but  owned  by  a  resident  of  another 
township,  are  not  taxable  by  the  village.^ 

§  2866.  Place  of  Assessment  and  Taxation.  —  Referring  to 
a  controversy  which  sprung  up  under  the  original  act  and  its 
solution  by  an  amendatory  act  of  Congress,^  it  was  held,  under 
the  oriofinal  act,  that  a  State  statute  that  the  shareholders 
should  be  taxed  in  the  count}',  town,  or  district  where  the  bank 
was  located,  whether  they  resided  there  or  not,  was  valid. ^ 
Dealing  with  the  act  as  thus  amended,  it  is  said  that  the  only 

1  National  Bank  o.  Commonwealth,  ^  Root  v.  Erdelmeyer,  37  Ind.  225, 
9  Wall.  (U.  S.)    343;  s.  c.  1  Nat.  Bk.      227;  s.  c.  1  Nat.  Bk.  Cas.  432. 

Cas.  34.  ^  Howell    v.   Cassapolis,  35    Mich. 

2  Stetson  «.  Bangor,   56   Me.   274;  471;  s.  c.  1  Nat.  Bk.  Cas.  627. 
s.  c.  1  Nat.  Bk.  Cas.  520.  «  Ante,  §  2850. 

3  National  Bank  of  Chattanooga  y.  ^  Tappani?.  Merchants' Nat.  Bank,  19 
Mayor,  8  Heisk.  (Tenn.)  814;  s.  c.  1  Wall.  490;  s.  c  1  Nat.  Bk.  Cas.  100; 
Nat.  Bk.  Cas.  903;  Carthage  v.  First  overruling  Union  Nat.  Bank??.  Chicago, 
Nat.  Bank,  71  Mo.  508 ;  s.  c.  3G  Am.  Rep.  3  Biss.  82 ;  Whitney  v.  Ragsdale,  33  Ind. 
494;  s.  c.  2  Nat.  Bk.  Cas.  279;  Macon  107;  s.  c.  5  Am.  Rep.  185;  s.  c.  1  Nat. 
V.  First  Nat.  Bank,  59  Ga.  648;  s.  c.  2  Bk.  Cas.  429;  First  Nat.  Bank  v.  Smith, 
Nat.  Bk.  Cas.  219;  Second  National  65  111.  44;  s.  c.  1  Nat.  Bk.  Cas.  390. 
Bank  v.  Caldwell,  13  Fed.  Rep.  429. 
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restraints  imposed  upon  a  State  in  the  exercise  of  its  taxing 
power  over  the  shares  of  national  banks  are  therefore  said  to 
be:  1.  That  such  tax  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  its  individual 
citizens.  2.  That  the  tax  on  shares  of  non-residents  shall  be 
imposed  in  the  city  or  town  where  the  bank  is  located.  Subject 
to  these  limitations,  it  is  left  to  the  legislature  of  a  State  to 
<'  detei-mine  and  direct  the  manner  and  place  of  taxing  all  the 
shares."  ^  Moreover,  it  is  held  that  the  shares  of  national  bank 
stock  ovmed  by  residents  of  the  State  may  be  assessed,  under  the 
act  of  Congress,  either  at  the  place  where  such  owners  reside, 
or  at  the  place  where  the  bank  is  located,  as  the  legislature  of 
the  State  may  elect. ^  The  State  may  not  tax  a  resident  on  stock 
owned  by  him  in  a  national  bank  of  another  State.^  An  assess- 
ment against  a  national  bank  on  the  stock  of  the  bank,  owned 
by  a  shareholder  residing  in  the  city  where  the  bank  is  located, 
cannot  be  sustained  by  the  presumption  that  he  resided  in  the 
ward  in  which  he  was  located,  but  must  be  against  the  share- 
holder, for  that  is  his  right  under  the  law  of  New  Jersey.*  A 
national  bank  located  in  New  Jersey  is  not  rendered  taxable  in 
Philadelphia  because  it  keeps  a  clerk  there  to  receive  deposits. s 

§  2867.  What  is  Meaut  by  "Moneyed  Capital."  — A  recent 
authoritative  definition   of    this  phrase  has  been  given  by  the 

1  Smith,  C.  J.,  in  Buie  v.  Fayette-  poses,imder  a  statute  of  North  Carolina 
villa,  79  N.  C.  267;  s.  c.  2  Nat.  Bk.  Cas.  amendatory  of  the  charter  of  the  city, 
343.  That  the  shares  of  stock  held  providing  that  all  persons  whose  or- 
by  non-residents  in  a  national  bank  dinary  vocations  are  pursued  within 
can  only  be  taxed  in  the  city  or  town  the  corporate  limits  of  the  town, 
wherein  the  bank  is  located ;  was  ruled  although  resident  beyond  the  limits, 
in  Kyle  v.  Fayetteville,  75  N.  C.  4i5;  should  be  taxed  for  municipal  pur- 
s.  c.  1  Nat.  Bk.  Cas.  808,  decided  in  1876.  poses  in  like  manner  and  to  the  same 

2  Buie  V.  Fayetteville,  79  N.  C.  2(J7;  extent  as  persons  resident  within  the 
s.  c.  2  Nat.  Bk.  Cas.  3i3.  Under  laws  corporate  limits.  Moore  v.  Fayette- 
existing  in  North  Carolina  in  1877,  such  ville,  80  N.  C.  154;  s.  c.  30  Am.  Rep. 
shares  could  only  be  taxed  at  the  place  75;  2  Nat.  Bk.  Cas.  350. 

where  the  owner  or  person  who  was  ^  Fluit  v.  Boston,  99  Mass.  141;  96 

required  to  list  them  resided.     Ibid.  Am.  Dec.  713;  s.  c.  1  Nat.  Bk.  Cas.  571. 
Therefore,  where  the  owner  of  such  *  State  v.  Newark,  40  N.  J.  L.  558; 

stockresidedjustoutside  the  corporate  s.  c.  2  Nat.  Bk.  Cas.  290;  rev'g  39  N. 

limitsof  the  city  within  which  the  bank  J.  L.  380;  s.c.  I  Nat.  Bk.  Cas.  672. 
was  located,  he  might  be  taxed  in  re-  ^  National  State  Bank  v.  Pierce,  2 

specit  of  such  shares  for  municipal  pur-  Nat.  Bk.  Cas.   177. 
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^Federal  Supreme  Court/  which  holds  that  a  New  York  statute 
which  provides  that  the  stockholders  in  banks  and  trust  compa- 
nies organized  under  the  authority  of  the  State,  or  of  the  United 
States,  shall  be  assessed  for  the  value  of  their  shares  of  stock, 
but  which  omits  to  provide  for  the  taxation  of  shares  of  stock 
in  other  private  corporations,  does  not  contravene  the  Federal 
statute  already  quoted,^  which  forbids  the  taxation  of  shares  in 
national  banks  at  a  greater  rate  than  is  assessed  on  other 
"moneyed  capital"  in  the  hands  of  the  individual  citizens  of 
the  State,  the  purpose  of  the  Federal  statute  being  to  prevent 
unjust  discrimination  against  United  States  banks,  and  the  terra 
"moneyed  capital "  meaning  capital  employed  to  make  a  profit 
from  the  use  of  it  as  money, —  e.  g.,  in  the  business  of  banking. 
It  has  been  said  that,  although  a  railroad  company,  a  mining 
company,  an  insurance  company,  or  any  other  corporation  of 
that  description,  may  have  a  large  part  of  its  capital  invested  in 
securities,  payable  in  money,  and  so  may  be  the  owner  of 
"moneyed  capital,"  yet  the  shares  of  stock  in  such  companies 
held  by  individuals  are  not  "  moneyed  capital,"  because  the 
operations  in  which  such  money,  so  invested  in  such  companies, 
is  employed,  is  not  the  business  of  lending  money  for  hire,  or 
of  discounting  bills  of  exchange,  or  of  receiving  deposits  paya- 
ble on  demand,  etc.^  It  is  also  said  that  "  moneyed  capital  " 
within  the  meaning  of  the  statute  under  consideration,  is  money 
employed  in  such  a  manner  that  national  banks  are  drawn  into 
competition  with  the  corporation  or  person  employing  it.*  The 
phrase  "  other  moneyed  capital,"  used  in  the  statute,^  means, 
of  course,  other  taxable  moneyed  capital ;  so  that  the  valuation 
of  shares  in  national  banks,  for  the  purpose  of  taxation,  is  not, 
within  the  meaning  of  the  statute,  at  a  greater  rate  than  the 
valuation  of  other  moneyed  capital,  unless  such  other  moneyed 
capital  is  subject  to  taxation. ** 

1  Palmer  u.McMahon,  133  U.  S.  6G0;  *  Mercantile  Nat.  Bank  v.  Shields, 
10  Sup.  Ct.  Rep.  324;   aff'g  102  N.  Y.      59  Fed.  Rep.  952,  per  Rick,  J. 

176;  s.  c.  55  Am.  Rep.  796;  2  Nat.  Bk.  «  Rev.  St.  U.  S.,  §5219;  ante,  §2855, 

Cas.  636.  ^  Exchange  Nat.  Bank  v.  Miller,  19 

2  Rev.  St.  U.  S.,  §  5219;  ante,  §  2855.      Fed.  Rep.  372. 

3  Mercantile  Banky.  New  York,  121 
U.  S. 138. 
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§  2868.  What  Constitutes  Unlawful  Discrimination  in  Such 
Taxation, —  Bj  the  section  of  the  National  Banking  Act  abeady 
set  out/  permission  has  been  given  to  the  States  to  tax  the 
shares  in  national  banking  associations,  "  but  not  at  a  greater  rate 
than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
incUvidual  citizens  of  such  State."  The  meaning  of  this  is  held 
to  be  that  "  no  greater  proportion  or  percentage  of  tax,  in  the 
valuation  of  the  shares,  should  be  levied  than  upon  other 
moneyed  taxable  capital  in  the  hands  of  citizens."  ^  Under  this 
section  and  within  the  limitations  therein  prescribed,  the  whole 
interest  of  a  shareholder  in  the  shares  held  by  him  in  a  national 
bank  are  left  subject  to  State  taxation,  which  the  State  has  a 
sovereign  right  and  concurrent  power  with  Congress  to  impose 
(but  from  the  exercise  which  Congress,  by  reason  of  its  para- 
mount authority,  may  exclude  the  State),  although  the  capital 
of  such  bank  may  be  wholly  invested  in  securities  of  the  United 
States.^  The  intention  of  Congress  in  the  first  of  those  limita- 
tions was  that  the  rate  of  taxation  on  the  shares  should  be  the 
same,  or  not  greater,  than  upon  the  moneyed  capital  of  the 
individual  citizen  which  is  subject  or  liable  to  taxation.  That  is, 
no  greater  proportion  or  percentage  of  tax  in  the  valuation  of 
the  shares  should  be  levied,  than  upon  other  moneyed  capital  in 
the  hands  of  the  citizens.*  The  test  by  which  to  prevent  dis- 
crimination against  the  shares  is  confined  to  the  rate  of  assess- 
ments upon  moneyed  capital  in  the  hands  of  individual  citizens, 
so  that  the  fact  of  insm'ance  companies  cieated  under  the  laws 
of  the  State,  and  doing  business  in  the  city  of  New  York,  being 
respectively  assessed  upon  the  balance  of  their  capital  and  sur- 
l^lus  profits,  liable  to  taxation,  after  deducting  therefrom  such 
part  as  is  invested  in  United  States  securities,  has  no  bearing  on 
the  question  of  the  taxation  of  shares.  These  institutions  are 
not  within  the  words  or  the  contemplation  of  Congress ;  they  are 
taxed  on  their  capital,  and  not  on  the  shareholder,  at  the  same 
rate  as  other  personal  property  in  the  State.^     It  must  be  shown 

1  Ante,  §  2855.  *  Ibid. 

2  People  V.  Commissioners,  4  Wall.  *  People  v.  Commissioners,  4  "Wall. 
(U.S.)  244,256.                                                (U.S.)  244. 

'  Vaa  Allen  v.  Assessors,  3  Wall. 
(U.  S.)  573. 

2053 


2  Thomp.  Corp.  §  3869.]     shakes  considered  as  property. 

that  there  is  in  fact  a  higher  burden  of  taxation  imposed  upon 
money  thus  invested  than  upon  other  moneyed  capital.  To  show 
merely  that  the  State  laws  provide  a  different  mode  or  manner 
of  taxing  moneyed  capital  invested  in  savings  banks  or  other 
corporations,  is  not  enough.  Accordingly,  statutes  of  Iowa,  pro- 
vidinty  for  the  taxation  of  the  shares  of  national  banks,  and 
providino-  for  the  organization  of  savings  hanks,  and  enactmg  that 
the  shares  of  stock  therein  are  taxable,  but  that  deposits  are  not, 
do  not  discriminate  against  national  banks  or  the  capital  therein 
invested.!  Under  the  statute,  where  the  State  banks  are  taxed 
on  capital  only,  a  tax  on  national  bank  shares  is  void.^  It  has 
been  held  that  where  the  taxing  law  of  a  State,  as  construed  by 
the  highest  judicial  authority  of  the  State,^  allows  a  deduction, 
of  legal  and  bona  fide  debts  owing  by  citizens  of  the  State,  to  be 
made  from  credits  held  by  them  for  the  purposes  of  taxation,  but 
does  not  allow  such  a  deduction  from  the  shares  of  national 
banks,  this  is  a  discrimination  in  favor  of  "  other  moneyed  cap- 
ital of  the  State  "  against  national  banks,  within  the  prohibition 
of  the  Federal  statute  under  consideration,  and  that  it  is  none 
the  less  so  from  the  fact  that  no  such  deduction  is  allowed  in  the 
case  of  the  shares  of  railroad  insurance,  or  manufacturing  cor- 
porations, such  shares  not  being  "moneyed  capital."^  It  is 
held  in  the  same  case  that,  under  the  clause  of  the  statute  pro- 
viding "that  shares  of  any  national  banking  associations  owned 
by  non-residents  of  any  State  may  be  taxed  where  the  bank  is 
located,"  ^  a  non-resident  shareholder,  who  is  compelled  to  pay 
the  tax  at  such  place,  is  entitled  to  all  deductions  from  the  value 
of  his  shares,  on  account  of  debts,  that  are  allowed  to  resident 
shareholders.^ 

§  2869.  Unlawful    Discrimination     as    between    National 
Banks  and  State  Moneyed  Institutions  Other  than  Banks.  — 

In  the  construction  of  this  grant  of  the  power  of  taxation,  it  has 

1  Richards  v.  Rock  Rapids,  31  Fed.  ^  Mercantile  Nat.  Bank  v.  Shields, 
Rep.  505.  59  Fed.  Rep.  952. 

2  Van   Allen  v.   Assessors,  3  Wall.  ^  Rev.  Stats.  U.    S.,    §  5219;  ante^ 
(U.S.")  673;  Bradley  V.  People,  4  Wall.  §  2856. 

(U.  S.)  459.  "  Mercantile  Nat.  Bank  v.  Shields, 

3  Here,as  construed  in  Niles  U.Shaw,      59  Fed.  Rep.  952. 
50  Oh.  St.  370;  s.  c.  34  N.  E.  Rep.  1G2. 

2054 


TAXATION  OF  SHARES.     [2  Thomp.  Corp.  §  2870. 

become  established  by  the  Supreme  Court  of  the  United  States 
that  it  is  not  enough,  to  support  the  validity  of  a  tax  imposed  by 
a  State  upon  shares  in  national  banks,  that  such  tax  is  imposed 
at  the  same  rate  and  upon  the  same  valuation  upon  which  taxes 
are  imposed  hy  the  State  upon  shares  in  banking  institutions  in- 
corporated hy  the  legislature  of  the  8tate.  In  other  words,  it  is 
not  sufficient  that  the  State  law  establishes  equality,  in  respect 
of  the  taxation  of  bank  shares,  between  the  national  banks  and 
the  State  banks ;  but  the  equality  must  extend  further,  and  the 
rate  of  taxation  and  of  valuation  must  be  the  same  as  that 
established  by  the  State  upon  other  investments  of  moneyed  cap- 
ital by  its  citizens.  If,  therefore,  the  revenue  law  of  the  State 
allows  the  tax-payer  a  deduction  from  an  assessment  against  his 
ordinary  personal  property,  including  his  moneyed  investments, 
other  than  his  investments  in  bank  shares,  to  the  extent  of  his 
indebtedness,  or  of  his  indebtedness  to  the  State,  and  the  same 
law  allows  no  such  deduction  where  the  personal  property  which 
is  the  subject  of  the  assessment  consists  of  bank  shares,  whether 
of  national  or  of  State  banks,  —  the  scheme  of  taxation  will  be 
invalid,  in  so  far  as  it  applies  to  national  banks;  because  it 
results  that  the  shareholder  in  a  national  bank  is  taxed  at  a 
greater  rate  than  the  holder  of  ordinar}^  corporate  bonds,  or  of 
notes  secured  b}^  mortgages,  or  the  owner  of  any  other  species 
of  moneyed  investment.^ 

§  2870.  Unlawful  Discrimination  in  Making  the  Assess- 
ments. —  It  has  been  held  that  a  taxation  of  national  bank  shares 
is  not  invalid  because  in  the  case  of  a  single  State  bank,  the 
shares  of  which  are  subject  to  a  like  taxation,  the  assessors,  either 
by  mistake  or  intention,  have  shown  favor ;  since  any  scheme  of 
taxation  must  produce  some  inequality  in  its  workings,  and  such 
as  this  is  remediable,  if  at  all,  by  the  State  authorities. ^  Another 
Federal  court  has  held  that  discrimination  in  the  valuation  for 


1  People  V.  Weaver,  100  U.  S.  539;  ifomia  in  Miller  v.  Heilbron,  58  Cal. 

reversing  an  unreported  decision  of  the  133. 

Court  of  Appeals  of  New  York,  and  ^  Supervisors  v.  Stanley,  105  U.  S. 

overruling  the  prior  decision  of  that  305,  317;  s.  c.  on  second  hearing,  15 

court  in  People  v.  Dolan,  3G  N.  Y.  59 ;  Fed.  Rep.  483. 
followed  by  the  Supreme  Court  of  Cal- 
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taxation  of  shares  in  national  banks  and  other  property  must  be 
intentional  to  be  illegal,  and  this  may  be  established  by  proof  of 
inequalities  so  gross  as  to  show  design. ^     When,  therefore,  the 
taxing   officials,    by   a  tacit   understanding,  assess   all  personal 
property  at  six-tenths  of  its  actual  value,  but  the  national  banks 
are  assessed  at  a  larger  per  centum  of  the  actual  value  of  their 
shares,  the  collection  of  the  excess  will  be  restrained,  although  the 
excess  is  imposed  by  the  State  board  of  equalization,  in  its  attempts 
to  equalize  the  national  banks  among  themselves  throughout  the 
State,  or  to  equalize  all  "incorporated  banks,"  State  and  national. 
Such  equalization  must  be  as  to  all   "  moneyed  capital   in  the 
hands  of  individual  citizens  of  the  State."     Hence,  if  the  State 
board  of    equalization    for  the    "incorporated  banks"    of   the 
State  attempt  to  equalize  the  national  banks  in  one  class  and 
the  State  banks  in  another,  but  adopt  one  standard  of  percent- 
ages for  the  State  banks  and  another  for  the  national  banks, 
upon  the  same  basis  of  principal  sums  for  calculation  as  to  each 
class,  and  maintain  the  average  of  one  class  at  a  different  figure 
from  the  average  of  the  other,  and  the  result  is  an  assessment  of 
the  national  banks  at  a  higher  valuation  comparatively  than  the 
others,  this  is  evidence  of  an  unlawful  discrimination ;  and  if  they 
assess  the  plaintiffs'   shares   at   a  valuation  higher  than   other 
moneyed  capital  in  the  county  or  city  where  they  are  located,  the 
excessive  taxation  will  be  restrained. ^     From  the  doctrine  that  a 
statutory  rule  fixing  the  taxable  value  of   shares,  which  does  not 
permit  a  deduction  of  the  amount  of  United  States  bonds  or  other 
non-taxable  securities  held  by  the  bank,  is  not  invalid,^  the  con- 
clusion has  been  drawn  that  the  elimination  from  the  returns 
made  by  unincorporated  banks  and  individual  bankers  to    the 
assessing  officers  in  Ohio,  of  their  United  States  bonds  and  other 
non-taxable  securities,  is  not  a  deduction  nor  a  discrimination 
ao-ainst  the  holder  and  owner  of  shares  in  national  banks,  although 
such  shares  are  valued  for  taxation  without  such  deduction  for 
the  non-taxable  securities  held  and  owned  by  the  bank.*     There 
are  early  and  seemingly  untenable  holdings  to  the  effect  that  the 

1  Exchange  Nat.  Bank  v.  Miller,  19  ^  Ante,  §.  2840. 

Fed.  Rep.  372.  ^  Exchange  Nat.  Bank  v.  Miller,  19 

2  First  Nat.  Bank  v.  Treasurer,  25      Fed.  Rep.  372. 
Fed.  Rep.  749. 

2056 


TAXATION  OF  SHARES.     [2  Thomp.  Corp.  §  2871. 

imposition  of  a  higher  assessment  and  heavier  tax  upon  the  shares 
of  a  national  bank  than  those  imposed  upon  the  capital  stock  and 
personal  property  of  other  corporations  within  the  State  does 
not  contravene  the  statute  under  consideration.^  But  the  failure 
of  the  assessors  to  place  the  names  of  the  shareholders  upon  the 
assessment-roll,  in  accordance  with  the  requirement  of  the  State 
statute,  renders  such  tax  void,  although  they  keep  a  separable  list 
containing  the  same  information  with  the  knowledge  of  the  share- 
holders.^  Notwithstanding  these  earlier  holdiuffs,  the  authori- 
tative  doctrine  is  that  where,  notwithstanding  the  statute 
requires  all  moneyed  capital  to  be  appraised  for  the  purpose  of 
taxation  at  its  true  cash  value,  the  assessors  systematically 
appraise  all  other  moneyed  capital  at  much  less  than  its  true 
value,  while  national  bank  shares  are  assessed  at  their  full  value, 
the  tax  on  shares  thus  assessed  is  invalid ;  and  that  upon  pay- 
ment into  court  of  the  amount  due  upon  a  valuation  determined 
according  to  the  rule  by  which  other  moneyed  capital  is  valued, 
a  court  of  equity  will  restrain  the  collection  of  the  balance.^ 

§  2871.  Assessing  Shares  at  Their  Actual  Value. —  Statu- 
tory systems  exist,  in  which,  for  the  purpose  of  determining  the 
amount  of  taxation  to  be  paid  by  a  corporation  upon  its  capital 
stock,  an  assessment  is  made  of  its  aggregate  share  capital  at 
its  actual  or  market,  and  not  at  its  normal,  value.  Such  was  the 
system  in  New  York  applicable  to  manufacturing  corporations 
in  the  year  I860.*  In  the  same  State,  shares  of  stock  in  national 
banks  were  assessed  for  taxation  at  their  actual  value,  and  this 

1  Rev.  stats.  U.  S.,  §  5219;  ante,  §  King  County,  57  Fed.  Rep.  433.     A  tax 

2856.  was  levied  on  money  in  January,  with 

-  Albany  City  Nat.  Bank  v.  Maher,  which  the  owner  bought  national  bank 

6  Fed.    Rep.  417;  First  Nat.  Bank  v.  shares  in  March.     It  was  held  that  the 

Waters,  7  Fed.  Rep,  152;  19  Blatch.  shares    could    be    assessed    under    a 

242.     But  the  mere  omission  of  a  clerk  statute  providing  that  persons  should 

to  extend  upon  the  assessment-roll  the  be  assessed  for  bank  stock  owned  by 

amount  to  be  paid  by  each  shareholder  them     on    April    1st.     Richmond    v. 

until  after  delivery  of  the  roll  to  the  Scott,   48  Ind.   568;  s.   c.  1  Nat.  Bk. 

city  treasurer,  does  not  render  the  tax  Cas.  445. 

void.     First  Nat.  Bank  v.    Waters,  7  *  Under  the  New  Tork  Act  of  1857, 

Fed.  Rep.  152;  19  Blatch.  242.  chapter  456;  Oswego  Starch  Factory  t;. 

3  Pelton   V.  National  Bank,  101  U.  DoUoway,  21  N.  Y.  441). 
S.  143.     See  Puget  Sound  Nat.  Bank  v. 
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system  of  taxation  was  upheld  as  not  in  contravention  of  any 
Federal  statute ;  ^  although  in  the  last-named  case  the  amount 
assessed  as  the  actual  value  of  the  shares  was  subject  to  deduc- 
tion, in  respect  of  the  proportion  of  the  shareholder  of  the  value 
of  the  real  estate  of  the  incorporated  bank.  From  the  foregoing 
it  may  well  be  concluded  that  national  bank  shares  must  be 
taxed  at  their  market  value,  although  above  par?  Where  it 
appears  that  there  is  an  inequality  in  the  actual  or  market  value 
of  the  shares  of  different  banking  corporations, —  as  will  appear 
from  the  facts  of  a  case  involving  this  question,  where  the 
plaintiff's  shares  were  assessed  at  their  par  value  of  $100  per 
share,  though  they  were  worth  $130  per  share,  while  the  shares 
in  another  bank  were  assessed  at  the  same  rate,  while  they  were 
worth  $300  per  share, —  it  must  be  concluded  that  such  an 
assessment  is  not  made  on  the  value  of  the  shares,  as  required 
by  the  governing  statute.^ 

§  2872 .  Deductions  for  Debts. — The  shareholder  in  a  national 
bank  is  entitled,  in  the  valuation  of  his  shares  for  State  or 
municipal  taxation,  to  be  allowed  the  same  deduction  for  debts 
which  is  allowed  under  the  State  law  in  fixing  the  valuation  of 
"  other  moneyed  capital  in  the  hands  of  citizens  of  the  State."  * 

1  People  V.  Commissioners,  94  U.  S.  Cas.  309;  Brassier  v.  Wayne  County, 
415;  People  v.  Commissioners,  G7  N.  Y.  25  Neb.  4C8;  s.  c.  3  Nat.  Bk.  Cas.  564; 
616.  Wasson  v.  First  Nat.  Bank,  107  Ind. 

2  Hepburn  v.  School  Directors,  206;  s.  c.  3  Nat.  Bk.  Cas.  419;  Richards 
swpra;  Peoples. Commissioners, s?/p?-a;  v.  Rock  Rapids,  31  Fed.  Rep.  505; 
People  V.  Assessors  of  Albany,  5  Whitney  Nat.  Bk.  v.  Parker,  41  Fed. 
Thomp.  &  C.  (N.  Y.)  155;  s.c.l  Nat.  Rep.  402;  Mercantile  Nat.  Bank  v. 
Bk.  Cas.  776;  Esch.  Nat.  Bank  V.  Mil-  Shields,  59  Fed.  Rep.  952.  In  one 
ler,  19  Fed.  Rep.  372.  of  its  early  decisions    on  this    ques- 

3  Williams  v.  Weaver,  75  N.  Y.  30 ;  tion  the  Court  of  Appeals  of  New 
s.  c.  aff'd,  on  another  point,  iOO  U.  S.  York  held  that  where  the  general 
547.  statute    authorizes    a    deduction    for 

4  City  Nat.  Bank  v.  Paducah,  2  Flip.  debts  and  a  subsequent  statute  pro- 
(U.  S.)  61;  s.  c.  1  Nat.  Bk.  Cas.  300;  videsthat  the  shareholder  in  a  National 
People  V.  Weaver,  100  U.  S.  530;  s.  c.  bank  shall  be  taxed  on  the  full  value 
2Nat.  Bk.  Cas.  57;  National  Exch.  Bank  of  his  shares,  this  does  not  authorize 
r.  Hills,  2Nat.  Bk.  Cas.*456;  Evansville  a  claim  for  reduction  of  debts.  Peo- 
Bank  w.  Britton,  105  U.  S.  322;  s.  c.  3  pie  v.  Dolan,  36  N.  Y.  59;  s.  c.  1 
Nat.  Bk.  Cas.  48;  aff'g  8  Fed.  Rep.  Nat.  Bk.  Cas.  684.  The  same  court 
867;  Whitbeck  v.  Mercantile  Nat.  reaffirmed  this  doctrine  in  a  subse- 
Bank,  127   U.  S.   193;  s.  c.  3  Nat.  Ek.  quent  unreported   case;  but   this  last 

2058 


TAXATION  OF  SHARES.      [2  Thomp.  Coi'p.  §  2874:. 

But  where,  by  a  State  statute,  the  citizen  may  have  the  amount 
of  his  indebtedness  deducted  from  the  total  value  of  his  personal 
property,  thus  ascertaining  the  amount  of  his  personal  estate, 
subject  to  taxation,  and  a  subsequent  statute  relating  to  taxation 
of  bank  shares  makes  no  provision  for  such  deduction,  the  latter 
statute  is,  nevertheless,  the  valid  rule  for  assessing:  such  shares 
in  all  instances  where  there  are  no  debts  to  be  deducted.  That 
the  latter  statute  does  not  authorize  a  deduction  for  debts  does 
not  invalidate  it,  except  as  to  that  distinct  and  separable  princi- 
ple. Under  such  statutes,  assessments  of  bank  shares,  where 
there  are  no  debts  to  deduct,  are  valid.  Even  in  cases  of  assess- 
ments where  debts  exist,  which  should  be  deducted,  but  are  not, 
the  assessments  are  voidable  only,  not  void.^  But  this  rio-ht  to 
the  deduction  does  not  depend  on  a  demand  for  it  before  the 
delivery  of  the  tax-roll. ^ 

§  2873.   Deductions    for    Real    Estate The   value  of   the 

real  estate  of  the  bank  must  be  deducted,  when  it  has  been  con- 
sidered, in  arriving  at  the  value  of  the  shares.^ 

§  2874.  What  Exemptions  Constitute  Unlawful  Discrimi- 
nation.—  The  mere  fact  that  the  laws  of  the  State  exempt 
certain  other  property  from  taxation,  as  the  laws  of  nearly  all 
the  States  do,  does  not  disable  the  State  from  laying  a  tax  upon 
national  bank  shares.  In  order  for  the  State  exemption  law  to 
have  this  effect,  it  must  be  laid  in  such  a  form  as  to  constitute  a 
discrimination  against  capital  invested  in  national  bank  shares  in 
favor  of  other  moneyed  capital   in  the  hands  of  its  citizens.* 

case  was,   in  its    turn,    reversed    on  It  is  to  be   kept  in  mind  that  the  real 

error  by  the    Supreme    Court   of  the  estate  of  national  banks  is  taxable  by 

United  States,    this    court    distinctly  the  States  by  the  express  terms  of  the 

overruling    People    v.    Dolan,  supra:  statute.     Ante,  §  2S56. 

People   V.    Weaver,    100    U.    S.    539,  ^  Hepburn  v.  School  Directory,  23 

542.  Wall.    (U.  S.)    480;  s.  c.    1  Nat,  Bk. 

1  Supervisors  v.  Stanley,  105  U.  S,  Cas.  113;  Lionberger  v.  Rouse,  9 
305.  Wall.  (U.  S.)  4G8;  People  v.  Commis- 

2  Whitbeck  V.  Merchants'  Nat.  Bk.,  sioners,  94  U.  S.  415;  Adams  v.  Nash- 
127  U.  S.  193;  s.  c.  3  Nat.  Bk.  Cas.  vUle,  95  U.  S.  19;  s.  c.  1  Nat.  Bk.  Cas. 
309.  148;   4  Wall.   (U.  S.)  244;  s.  c.  1  Nat. 

3  People  V.   Commissioners,  67    N.  Bk.  Cas.  1. 
Y.    51G;  s.  c.    1    Nat.  Bk.    Cas.    752. 
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So,  although  indiyidiials  are  not  assessed  on  government  se- 
curities, their  shares  in  banks  -svhose  capital  is  invested  in  such 
securities  may  still  be  assessed.^  An  exemption  of  "all  shares 
of  the  capital  stock  of  any  company  or  corporation  which  is 
required  to  list  its  property  for  talation  "  does  not  include 
national  banks  whose  capital  is  invested  in  government  securi- 
ties.^ When  State  banks  are  exempt  by  statute  passed  before 
the  national  bank  act,  shares  in  national  banks  may,  neverthe- 
less, be  taxed.'  But,  where  a  State  bank  has,  by  contract,  dis- 
abled itself  from  taxing  State  banks  of  issue  beyond  a  certain 
amount,  but  not  its  banks  of  discount  and  deposit,  a  tax  levied 
on  shares  of  all  banks  is  valid  against  national  banks,  althousfh 
greater  than  the  State  can  collect  of  its  banks  of  issue. ^ 
National  banks  may  not  be  subjected  to  State  taxation  where  a 
very  material  relative  part  of  other  moneyed  capital  in  the  hands 
of  individual  citizens  within  the  same  jurisdiction  or  taxing  dis- 
trict is  exempted  fi-om  such  taxation.  Capital  invested  in  national 
bank  shares  was  intended  by  Congress  to  be  placed  upon  the 
same  footing  of  substantial  equality  in  respect  of  taxation  by 
State  authority  as  the  State  establishes  for  other  moneyed  capital 
in  the  hands  of  iuthvidual  citizens,  however  invested,  whether 
in  State  bank  shares  or  otherwise.^ 

§  2S75.  Discrimination  in  Rate  of  Taxation. —  Where 
different  rates  of  taxation  are  imposed  upon  different  classes  of 
moneyed  capital,  the  State  may  not  select  for  national  banks  the 
highest,  and  may  not  exceed  that  imposed  on  other  moneved 
capital  of  the  same  class,  namely,  shares  in  State  banks. ^ 

§  2S76.  Bank  Compelled  to  Furnish  List  of  Shareholders. — 

The  State  may  recjuire  the  cashiers  of  national  banks  to  send 
lists   of  the  shareholders   to   the    assessing   officers,^  and   mav 

1  Lionberger  v.  Rouse,  snpra.  ^  Borer  i'.    Boyer,  113   U.    S.  6S9; 

2  Mclver  v.  Robinson,  53  Ala.  456;      s.  c.  3  Nat.  Bk.  Cas.  151. 

s.  c.  1  Nat.  Bk.  Cas.  372.  ^  City   Nat.    Bank    v.    Paducah,   2 

s  Richmond  i'.  Scott,  48  Ind.  568;  Flip.    (U.    S.)    61;    s.   e.    1   Nat.    Bk. 

s.  c.  1  Nat.  Bk.  Cas.  445.  Cas.  300. 

■*  Lionberger  r.   Rouse,  supra;  but  '  "Waite  v.  Dowley,  94    U.  S.  527; 

see  City  Nat.  Bank  r.  Paducah,  2  Flip.  s.  c.  1  Nut.  Bk.  Cas.  137. 

(TJ.  S.)  Gl;  s.  c.  1    Nat.  Bk.  Cas.   300. 
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require  them  to  represent  the  stockholders  in  listing  and  valuing 
the  stock,  although  as  to  other  personal  property  each  owner  is 
allowed  himself  to  attend  to  it.^  But  the  State  cannot  compel 
such  banks  to  exhibit  their  books  to  furnish  a  basis  for  State 
taxation  of  the  deposits. ^  Nor  does  the  refusal  of  the  officers 
to  furnish  a  list  of  shareholders  justify  an  assessment  against 
the  property  of  the  bank.^  A  Federal  court  cannot  stay  the 
proceedings  of  a  State  court  to  compel  a  national  bank  to  dis- 
close the  names  of  its  depositors  and  the  amounts  of  their 
deposits,  for  the  purpose  of  subjecting  such  deposits  to  taxation.* 

§   2877.   Compelling  the  Corporation  to  Pay  the  Tax. —  As 

elsewhere  seen,^  national  banks  may  lawfully  be  required  to  pay 
taxes  lawfully  assessed  against  the  shareholders  ;^  but  not  in 
absence  of  express  statutory  authority,^  nor  where  the  State 
statute  provides  that  they  shall  not  be  liable  unless  they  hold 
dividends  on  property  belonging  to  the  shareholder.^  And  the 
property  of  the  bank  may  not  be  seized  on  a  warrant  against 
*'the  goods  and  chattels  of  such  persons."  ' 

§  2878.  Legislative  Correction  of  Assessments. —  Irregular- 
ities in  the  assessment  may  be  corrected  by  legislative  action  if 

1  Whitney  v.  Ragsdale,  33  Ind.  especially  where  the  assessor  has, 
107;  5  Am.  Eep.  185;  s.  c.  1  Nat.  Bk.  under  another  statute,  been  furnished 
Cas.  429.  with    all  the    information   necessi.ry. 

2  First  Nat.  Bank  v.  Hughes,  2  Paul  v.  McGraw,  3  Wash.  290;  s.  c. 
Nat.  Bk.  Cas.  176.  28  Pac.  Rep.  532. 

3  Springfield    v.  First    Nat.    Bank,  s  Post,  §  2914. 

87  Mo.  441;    s.    c.    3    Nat.    Bk.    Cas.  ^  National  Bank  tJ.  Commonwealth,. 

524.  9  WaU.   (U.  S.)    353;  s.  c.    1  Nat.  Bk. 

4  First  Nat.  Bank  v.  Hughes,  6  Cas.  34;  First  Nat.  Bank  v.  Douglas 
Fed.  Rep.  737.  It  has  been  held,  in  County,  3  Dill.  (U.  S.)  330;  s.  c.  1  Nat. 
the  Supreme  Court    of    the   State  of  Bk.  Cas.  268. 

W^ashington,  that  mandamus  will  not  '  First  Nat.  Bank  v.  Herkshire,  31 

lie  to  compel  the  olHcers  of  a  national  Iowa,  IS;  s.  c.  1  Nat.  Bk.  Cas.  4G5. 

bank  to  furnish,   as  of  June  24,  the  ^  Herkshire  v.  First  Nat.  Bank,  35 

lists  of  stockholders  required  by  Rev.  Iowa,  272;  s.  c.  1  Nat.  Bk.  Cas.  476. 

Stat.   U.    S.,  §   5210,   to  be  kept  for  »  First  Nat.    Bank  v.   Fancher,  48 

inspection  by  taxing    officers  and    to  N.  Y.  524;    s.  c.  1  Nat.   Bk.    Cas.  697. 

be    revised  from  day  to  day,  for  the  See  Weld  v.  Bangor,  59  Me.  416;  s.  c. 

purpose    of    assisting  an  assessor  to  1  Nat.  Bk.  Cas.  521. 
make   an    assessment  as  of  April    1, 
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intervening  rights  are  not  impaired. ^  But  if  the  assessment  is 
void  because  the  persons  assessed  were  not  afforded  the  oppor- 
tunity which  the  hiw  gave  them  to  examine  and  correct  it,  an 
act  which  gave  them  the  right  to  review  the  assessment  upon 
the  sole  ground  that  it  is  at  a  higher  proportionate  valuation  than 
other  property  put  on  the  same  roll  by  the  same  officers,  and 
does  not  provide  for  a  challenge  of  the  assessment  on  the  ground 
of  general  over-valuation,  nor  permit  them  to  make  the  same 
deduction  that  others  are  allowed  to  make,  is  void.^ 

§  2879.  When  Taxation  of  Shares  Works  an  Exemption  of 
Corporate  Property. —  Where  a  State  statute  requires  national 
bank  shares  to  be  taxed  without  reduction  for  real  estate,  the 
banking  house  is  not  taxable.^ 

§  2880.  Taxing  an  Increase  of  Shares. —  Where  there  is  a 
vote  to  increase  the  capital  stock,  and  the  shares  have  been 
issued  and  paid  for,  they  may  not  be  taxed  until  the  increase 
has  been  approved  by  the  comptroller  of  the  currency.* 

§  2881.  Deducting  Value  of  Real  Estate. —  A  bank  com- 
plaining that  it  had  been  assessed  on  both  shares  and  real  estate, 

1  "Williams  v.  Supervisors,  122  U.  banks.  The  Kentucky  statutes  impose 
S.  154;  s.  c.  3  Nat.  Bk.  Cas.  278;  afE'g  an  annual  tax  on  each  share  of  stock 
21  Fed.  Rep.  99.  of  Si 00  value   in   national   and  State 

2  Albany  City  Nat.  Bank  v.  Maher,  banks  and  corporations  for  loans  and 
9  Fed.  Eep.  884.  discount.     Other  corporations  are  as- 

3  County  Commissioners  v.  Citizens'  sessed  upon  tbeir  corporate  property, 
Nat.  Bank,  23  Minn.  280;  s.  c.  1  Nat.  but  their  stockholders  are  exempt  from 
Bk.  Cas.  629.  It  has  been  held  that  listing  their  shares  for  taxation.  By 
-where  part  of  the  capital  is  invested  the  Kentucky  decisions  the  property  of 
in  a  banking  house,  and  the  bank  pays  State  banks  is  held  not  taxable  be- 
the  State  tax  prescribed  upon  the  par  yond  fifty  cents  per  share  of  $100. 
value  of  all  its  shares,  the  building  It  -was  held  that  this  rule  applies  to 
cannot  be  taxed  for  county  purposes,  national  banks,  and  that  the  real  estate 
although  the  cashier  occupies  a  part  and  furniture  and  surplus  and  un- 
of  it  as  a  residence.  Lancaster  v.  Lan-  divided  profits  of  plaintiff  are  exempt, 
caster  County  Bank,  2  Nat.  Bk.  Cas.  Covington  City  National  Bank  v.  Cov- 
415.   The  city  of  Covington,  Kentucky,  ington,  21  Fed.  Rep.  484. 

assessed    a  municipal    tax  upon  the  ^  Charleston  v.  People's  Nat.  Bank, 

surplus  and  undivided  profits,  bank-  5    S.    C.  1C3;    s.    c.  22    Am.   Rep.    1; 

ing  houses,  lauds  bought  at  judicial  1     Nat.     Bk.      Cas.      895.      Compare 

sales  to  secure  indebtedness,  and  office  ante,  §  2111. 
iumiture     of    the    plaint: f£    national 
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and  that  the  value  of  the  latter  was  not  deducted  from  the  gross 
value  of  the  former,  it  appearing  that  the  assessed  valuation  of 
both  was  less  than  half  their  real  value,  it  was  held  that  there 
was  no  cause  of  complaint.^  Otherwise  the  value  of  the  real 
estate  must  be  deducted.^ 

§  2882.  Action  to  Recover  Back. —  Under  the  statutor}^  sys- 
tems of  several  of  the  States,  where  an  illegal  tax  has  been  com- 
pulsorily  collected  an  action  will  lie  for  the  recovery  of  the 
amount  so  paid,^  and  several  of  the  cases  cited  in  this  article  were 
actions  of  this  kind. 

§  2883.  Remedy  by  Injunction. —  When  a  rule  or  system  of 
valuation  is  adopted  by  the  assessors  which  operates  unequally 
and  is  in  violation  of  the  State  constitution,  and  is  applied  to  a 
large  class  of  individuals  or, corporations,  equity  may  restrain 
its  exercise  by  injunction.*  But  it  has  been  said,  in  the  case  of 
a  municipal  tax,  that  the  remedy  is  by  action  and  not  by  injunc- 
tion.^ It  has  been  held  that,  although  a  license  tax  imposed  by 
city  ordinance  upon  a  national  bank  is  unconstitutionl,  yet  the 
ordinance  not  undertaking  to  make  the  tax  a  lien,  and  giving  an 
action  of  debt  only  for  its  collection,  the  bank  is  not  entitled  to 
relief  by  injunction.®  But  the  enforcement  of  tax  may  be 
enjoined  where  the  bank  would  be  subjected  to  a  inuliiplicity  of 
suits  J  One  theory  is,  that  where  a  bank  is  required  by  law  to 
pay  the  taxes  assessed  on  all  its  shares,  and  reimburse  itself 
from  its  shareholders,  it  may  sue  to  enjoin  the  collection  of  taxes 

1  Nickerson  v.  Kimball,  1  Nat.  Bk.  Bank,  105  U.  S.  319;  s.  c.  3  Nat.  Bk. 
Cas.  409.  Cas.  45. 

2  City  Nat.  Bank  v.  Paducah,  2  Flip.  ^  National  Com.  Bank  v.  Mobile,  62 
(U.  S.)  61;  s.  c.  1  Nat.  Bk.  Cas.  300;  Ala.  284;  s.  c.  34  Am.  Eep.  15;  2  Nat. 
County  Com'rs  v.  Farmers'  &c.  Bank,  Bk.  Cas.  440.  Contra,  Macon  v.  First 
48  Md.  117;  s.  c.  2  Nat.  Bk.  Cas.  252.  Nat.  Bank,  59  Ga.  648;  s.  c.  1  Nat.  Bk. 

^  For      instance,    in    New    York:  Cas.  219. 

National  Bank  v.  Elmira,  53  N.  ¥.49;  ^  Second  Nat.  Bank  v.  Caldwell,  13 

s.  c.  1  Nat.  Bk.  Cas.  715.  Fed.  Rep.  429. 

*  Cummings  v.  National  Bank,  101  '  City  Nat.  Bank  v.  Paducah,  2  Flip. 

U.    S.   153;  s.  c.  2  Nat.  Bk.  Cas.  74;  (U.  S.)  61;  s.  c.  1  Nat.  Bk.  Cas.  300; 

Pelton  V.  National  Bank,  101  U.  S.  143;  Merchants'  Nat.  Bank  v.  Cumming,  1 

s.  c.  2  Nat.  Bk.  Cas.  85;    21   Alb.  L.  Nat.  Bk.  Cas.   926;    Albany  City  Nat. 

J.  236;  First  Nat.  Bank  v.  Richmond,  Bankt-.  Maher,  6  Fed.  Rep.  417. 
39  Fed.  Rep.  309;    Hills  v.  Exchange 
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illeo-ally  assessed,  as  it  stands  in  the  relation  of  a  trustee,  and 
such  suit  will  save  multiplicity  of  actions. ^  So,  on  the  ground 
of  preventing  irreparable  damage,  it  has  been  held  that  where 
there  is  no  means  of  recovering  back  a  tax  illegally  collected,  a 
court  of  equity  will  prohibit  its  collection ;  ^  but  not  wh-ere  asses- 
sors arrived  at  a  correct  result  by  erroneous  methods ;  ^  nor 
unless  there  is  an  ofer  to  pay  the  proper  tax,  and  not  when  the 
effect  would  be  to  avoid  the  whole  State  tax  for  the  year ;  *  the 
proper  mode  of  proceeding  being  to  pay  or  tender  the  lawful 
amount,  and  sue  for  an  injunction  to  restrain  the  collection  of 
the  balance.^  An  action  to  enforce  a  right  conferred  by  the 
Federal  statute^  is  a  suit  arising  "  under  the  laws  of  the  United 
States,"  within  the  meaning  of  the  act  of  March  3,  1875.^  The 
suit  for  the  injunction  is  maintainable  in  a  Federal  court  under 
the  act  of  1882.^  It  may  be  maintained  by  the  bank  on  behalf 
of  the  shareholder ;  or  on  behalf  of  a  shareholder  entitled  to  a 
deduction  and  who  had  demanded  it  in  conformity  to  the  State 
law;  or  even  without  such  demand  when  it  would  have  been 
unavailing.^ 

§  2884.  Construction  of  Various  State  Statutes. —  Statutes  of 
Iowa,  Massachusetts,  Illinois,  Maine,  Ohio,  New  York,  Montana,  New 
Jersey,  California,  North  Carolina,  are  construed  by  the  authorities 
cited  in  the  note  below,  i'' 

1  Whitney  Nat.  Bk.  v.  Barker,  41  ^  Hills  v.  Exchange  Bank,  105  U.  S. 
Fed.  Eep.  402.  319;  s.  c.  3  Nat.  Bk.  Cas.  45. 

2  First  Nat.  Bank  v.  Douglas  '"  Morseman  v.  Yoiiukln,  27  Iowa, 
County,  3  DiU.  330;  s.  c.  1  Nat.  Bk.  350;  s.  c.  1  Nat.  Bk.  Cas.  460;  Provi- 
Cas.  268.  dence  Institution  v.  Boston,  101  Mass. 

3  St.  Louis  Nat.  Bank  v.  Papin,  4  575;  s.  c.  1  Nat.  Bk.  Cas.  578;  Mc- 
Dill.  29;  s.  c.  1  Nat.  Bk.  Cas.  326.  Veagh  v.  Chicago,  49  Iowa,  318;  s.  c.  1 

4  National  Bank  v.  Kimball,  103  TJ.  Nat.  Bk.  Cas.  381;  Weldw.  Bangor,  59 
S.  732;  s.  c.  3Nat.Bk.  Cas.  9.  Me.  416;  s.   c.    1   Nat.   Bk.  Cas.  521; 

5  People  V.  Weaver,  100  U.  S.  539;  Cummings  v.  Merch.  Nat.  Bank,  101  U. 
s.  c.  2  Nat.  Bk.  Cas.  57;  Pelton  v.  Na-  S.  153;  s.  c.  2  Nat.  Bk.  Cas.  74;  s.  c. 
tional  Bank,  101  U.  S.  143;  s.  c.  2Nat.  below,  1  Nat.  Bk.  Cas.  926;  Mc- 
Bk.  Cas.  85;  21  Alb.  L.  J.  232;  Whitney  Mahon  v.  Palmer,  102  N.  Y.  176;  s.  c. 
Nat.  Bk.  ».  Parker,  41  Fed.  Rep.  402.  55   Am.    Rep.    796;     3  Nat.    Bk.  Cas. 

^  Ante   §  .  636;  Supervisors  v.  Stanley,  105  U.  S. 

^  Stanley  v.  Board  of  Supervisors,  305;  s.  c.  3  Nat.  Bk.  Cas.  33;  Daven- 

6  Fed.  Rep.  561.  port  Bank  v.  Board  of  Equalization, 

3  Union    Nat.    Bank  v.   Miller,   15  123  U.  S.  83;  s.  c.  3  Nat.  Bk.  Cas.  285; 
Fed.  Rep.  703. 
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Article  VI.     Taxation  of  Dividends. 
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dends. 

2891.  The  standard  by  which  to  deter- 

mine what  is  a  dividend  under 
such  statutes. 

2892.  Distinction    between    a   tax   on 

dividends  and  a  tax  on  capital. 

2893.  Distinction    between    a  tax  on 

dividends  and  a  license  tax. 
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dividends. 

2895.  Taxing     prospective    dividends 
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defeat  taxation. 

2902.  Illustration. 
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2904.  Taxation  of  dividends  declared 

through  mistake. 

2905.  Taxation  of  stock  dividends. 
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§  2890.  Policy  of  tiaying  Taxes  on  Dividends. —  Some  of 
the  States  have  pursued  the  policy  of  hxying  taxes  upon  divi- 
dends declared  by  corporations,  and  this  has  been  a  favorite 
method  of  taxation,  especially  with  regard  to  banking  corpora- 
tions. In  some  cases  the  taxes  thus  laid  have  been  graduated 
according  to  the  amount  of  the  dividend.  Several  of  the  statutes 
of  Pennsylvania  laying  such  taxes  are  referred  to  in  the  opinion 
of  Agnew,  J.,  in  a  case  in  that  State, ^  from  which  it  appears 
that  in  one  of    these  acts  relating  to  banking  companies  such 


aff'g  64  Iowa,  140;  Williams  v.  Super- 
visors, 122  U.  S.  154;  s.  c.  3  Nat.  Bk. 
Cas.  278;  aff'g  21  Fed.  Rep.  99; 
Com'rs.  V.  Davis,  6  Mont.  306;  s.  c.  3 
Nat.  Bk.  Cas.  546;  Mercantile  Bank  v. 
New  York,  121  U.  S.  138;  s.  c.  3  Nat. 
Bk.  Cas.  243;  aff'g  28  Fed.  Rep.  776; 
Newark  Banking  Co.  v.  Newark,  121  U. 
S.  163;  s.  c.  3  Nat.  Bk.  Cas.  265;  Mil- 
ler V.  Heilbron,  58  Cal.  133 ;  s.  c.  3  Nat. 


Bk.  Cas.  330;  McAdeu  v.  Commission- 
ers &c.,  97  N.  C.  355;  s.  c.  3  Nat,  Bk. 
Cas.  694;  Stanley  v.  Supervisors,  121 
U.  S.  535;  s.  c.  3  Nat.  Bk.  Cas.  268; 
Whitbeck  v.  Mercantile  Nat.  Bank,  127 
U.  S.  193;  s.  c.  3  Nat.  Bk.  Cas.  309; 
Bank  V.  Boston,  125  U.  S.  60;  s.  c.  3 
Nat.  Bk.  Cas.  300. 

1  Phoenix    Iron    Co.    v.    Common- 
wealth, 59  Pa.  St.  104. 
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impositions  were  laid  in  an  increasing  gradation  until  the  tax 
arose  to  a  thirty  per  cent  tax  on  a  twenty-five  per  cent  dividend, 
—  that  is  to  say,  if  a  corporation  declared  a  dividend  equal  to 
one-fourth  of  its  capital  stock,  the  State  thought  that  its  share- 
holders were  enjoying  sufficient  profits  to  enable  the  State  to 
take  three-tenths  of  this  one-fourth  to  swell  its  revenues. 

§  2891.  The  Standard  by  Which  to  Determine  What  is  a 
Dividend  vmder  Such  Statutes. —  Much  difficulty  has  arisen  in 
fixing  any  standard  by  which  to  determine  what  is  to  be  deemed 
a  dividend  upon  which  the  tax  against  the  corporation  is  to  be 
admeasured,  under  such  a  statutory  scheme  of  taxation.  The 
conclusion  seems  to  be,  that  whatever  is  actually  divided  to  share- 
holders of  the  increment  of  the  business  of  the  corporation  in 
excess  of  its  actual  capital,  is  to  be  regarded  as  a  dividend  for 
these  purposes ;  ^  and  on  the  other  hand,  profits  which  are  neither 
divided  nor  capitalized,  but  which  are  carried  to  profit  and  loss 
account,  are  not  to  be  regarded  as  dividends  for  the  purposes  of 
admeasuring  such  a  tax.  Thus,  it  was  said  by  a  very  able  judge 
at  nisi  prius  ( Simonton,  P.  J.),  in  language  approved  by  the 
supreme  court  on  error,  that  "  the  theory  of  the  act  is,  that  the 
profits  realized  by  the  corporation,  whether  directly  arising  from 
its  operation  from  year  to  3'ear,  or  from  the  increase  in  the  value 
of  its  property  from  whatever  cause,  will  sooner  or  later  reach 
the  pockets  of  the  stockholders  ;  and  that  when  they  do,  they 
furnish  a  fair  measure  of  the  value  of  the  capital  stock,  and 
therefore  the  amount  of  the  tax  which  it  ought  to  pay."  ^ 

§  2892.  Distinction  between  a  Tax  on  Dividends  and  a  Tax 
on  Capital.— r  As  the  capital  stock  of  a  corporation  belongs  to  the 
corporation,  and  not  to  the  shareholders,^  and  as  a  dividend 
when  declared  belongs  to  the  shareholders  distributively,  in  pro- 
portion to  their  holdings  of  the  shares,*  — there  should,  in  gen- 
eral, be  no  difficulty  in  determining,  in  the  construction  of  a 

1  Matson's  Ford  Bridge  Co.  v.  Com-  lessee  to  lessor  corporation  are  taxable 
monwealth,  117  Pa.  St.  265.  as  dividends.     Atlantic  &c.  Tel.  Co.  »• 

2  Matson's  Ford  Bridge  Co.  v.  Com-  Commonwealth,  66  Pa.  St.  57,  62. 
monwealth,  117  Pa.  265,  275.     Circum-  3  j^„te,  §§  1066,  1071. 
stances  under  which  rents  payable  by  ^  Ante,  §§  2131,  2228. 
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given  statute,  whether  the  tax  thereby  laid  is  to  be  deemed  a 
tax  upon  capital  or  a  tax  upon  dividends.  Such  a  question  was, 
however,  raised  in  a  case  in  Pennsylvania  on  the  provisions  of 
two  successive  revenue  statutes.  The  first  of  these  opened  with 
the  declaration  ' '  that  the  amount  of  tax  chargeable  on  the 
capital  stock  of  all  institutions  and  companies  incorporated  by  or 
under  any  law  of  this  Commonwealth,  on  a  diAddend  or  profit  of 
six  per  cent  per  annum  or  more,  which  shall  be  made  and  de- 
clared, shall  be  at  the  rate  of  one-half  mill  on  each  one  per  cent 
of  such  dividend  or  profit,"  etc.^  The  second  of  these  statutes 
opened  with  the  declaration:  "  The  capital  stock  of  all  banks, 
savings  institutions,  and  companies  whatever,  incorporated  by  or 
under  any  law  of  this  Commonwealth,  shall  pay  a  tax  into  the 
treasury  of  the  Commonwealth  annually,  at  the  rate  of  one-half 
mill  for  each  one  per  cent  of  a  dividend  made  or  declared  b}' 
such  bank,  saving  institution,  or  company."  2  'pjje  court,  after 
a  comparison  of  the  general  course  of  the  statute  law  of  the 
State  in  regard  to  the  laying  of  taxes  upon  dividends,  concluded 
that  the  tax  laid  by  these  statutes  was  a  tax  upon  the  capital 
stock,  and  not  a  tax  on  dividends,  although  measured  by  the  rate 
of  their  dividends ;  ^  and  this  doctrine  has  been  reaffirmed  in 
subsequent  cases.* 

§  2893.  Distinction  between  a  Tax  on  Dividends  and  a 
License  Tax. —  A  recent  Federal  case  may,  perhaps,  be  referred 
to  as  illustrating  a  distinction  which  may  be  taken  between  a 
license  tax  for  the  privilege  of  carrying  on  business  as  a  corpo- 
ration and  a  tax  on  dividends,  —  illustrating  what  is  shown  by 
the  preceding  section,  that  the  mere  fact  that  a  tax  is  graduated 
or  measured  by  the  dividend  declared  by  the  corporation  does 
not  make  it  a  tax  on  dividends.^  Taxes  of  this  nature  were  never 
regarded  as  a  tax  upon  dividends  in  that  State,  but  were  regarded 
as  a  license  tax  or  fee,  exacted  by  the  State  from  the  corpora- 
tions therein  named,  for  the  privilege  of  continuing  to  exercise 

1  Pa.  Act  of  April  29,  1844,  §  33.  plained  tlie  same  way  in  Lehigh  Crane 

2  Pa.  Act  of  April  12,  1859,  §  1.  Iron  Co.  v.  Commonwealth,  55  Pa.  St. 

3  Phoenix     Iron    Co.     v.    Common-      448,  455. 

wealth,  59  Pa.  St.  104  ^  jgrsey    City     Gas    Light    Co.    v. 

*  See,  for  instance,  Matson's  Ford  United  Gas  Imp.  Co  ,  46  Fed.  Rep.  264, 

Bridge  Co.  v.  Commonwealth,  117  Pa.  268. 
St.    265,    276.     The    statute  was    ox-  2067 
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their  corporate  franchises.^  It  was  not  regarded  as  a  franchise 
tax  admeasured  according  to  the  dividends  declared,  because  the 
dechiration  of  dividends  rests  in  the  discretion  of  the  directors,^ 
and  is  influenced  b}^  such  a  variety  of  considerations  as  to  afford, 
no  single  standard  for  the  admeasurement  of  such  a  tax  ;  and 
consequently  the  statute  evinced  no  attempt  to  measure  the  tax 
according  to  the  value  of  the  franchise.  It  was  held  to  be  not 
a  tax  upon  either  real  or  personal  property,  franchises,  capital 
stock,  or  gross  receipts.  It  followed  that  a  gas  compan}^  of 
Pennsylvania,  which  had  leased  the  property  of  a  gas  company 
of  New  Jersey,  subject  to  this  tax,  had  not  become  liable  to  pay 
the  tax  under  the  following  clause  in  the  contract  of  lease: 
"  The  party  of  the  second  part  shall  also  pay  all  assessments  and 
taxes  which  may  be  lawfully  assessed  or  levied  upon  the  real  and 
personal  property,  franchises,  capital  stock,  or  gross  receipts  of 
the  party  of  the  first  part  during  the  continuance  of  this  agree- 
ment." =^ 

§  2894.   Franchise  Tax  Admeasured  upon  Dividends. —  The 

legislature  of  New  York,  in  1880,  passed  a  statute  similar  to 
those  of  Pennsylvania  already  referred  to,  involving  the  principle 
of  laying  a  so-called  /"ranchise  lax  upon  certain  corporations  and 
associations,  to  be  laid  and  collected  in  the  form  of  a  tax  upon 
their  dividends.  The  statute  provided  that  every  corporation 
(with  certain  exceptions )  should  pay  into  the  treasury  of  the  State 
a  tax  upon  its  corporate  franchise,  to  be  computed  as  follows : 
If  the  dividend  or  dividends  made  or  declared  by  said  corpora- 
tion, etc.,  during  any  year  ending  with  the  first  day  of  November, 
amount  to  six  or  more  than  six  per  centum  upon  the  par  value  of 
its  stock,  then  the  tax  shall  be  at  the  rate  of  one-fourth  of  a  mill 
on  the  capital  stock  for  each  one  per  centum  of  dividends  so 
made  or  declared.  Or,  if  no  dividend  should  be  made  or 
declared,  or  if  the  dividend  made  or  declared  should  not  amount 
to  six  per  centum  upon  the  par  value  of  the  capital  stock,  then  the 

1  Standard  &c.    Cable  Co.  v.  Attor-  United    Gas    Imp.  Co.,  46  Fed.    Rep. 

ney-General,  4G  N.  J.  Eq.  270,  273 ;  s.  c.  264. 
19   Am.   St.    Rep.  394;     19    Atl.    Rep.  2  Ante,  ^  2128. 

733;  State  v.   Assessors,   47  N.  J.  L.  ^  jersey     City    Gas    Light    Co.      . 

36;  Press  Printing  Co.  v.  Assessors,  51  United  Gas  Imp.  Co.,  46  Fed.  Rep.  264, 

N.  J.  L.  75;  s.  c.  IG  Atl.  Rep.  173;  fol-  268. 
lowed  in  Jersey  City  Gas  Light  Co.  r. 
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tax  shall  be  at  the  rate  of  one-half  mill  upon  each  dollar  of  the 
valuation  of  the  capital  stock,  etc.^     This  was  held  to  be  a/rari- 
chise  tax,  to  be  laid  annually,  and  the  amount  of  dividends  made 
and  declared  during  the  year  was  merely  a  mode  of  measuring 
the  tax.     The  theory  of  the  statute  was  said  to  be  that,   "  as 
dividends  can  be  legally  made  only  out  of  earnings  or  profits,  and 
cannot  be  made  out  of  capital,  they  are  assumed  to  approximate 
as  nearly  as  practicable  the  just  measure  of  the  tax  which  should 
be  imposed  upon  the  corporation  for  the  enjoyment  of  its  fran- 
chise." -     An  insurance  company  having  a  large  surplus  on  hand, 
all  of  which  had  been  earned  and  acquired  prior  to  the  passage 
of   this  statute,  having  in  contemplation  the  expiration  of   its 
charter,  which  would  soon  take  place,  took  the  sum  of  $100,000 
from  its  surplus  fund  and  divided  it  among  its  shareholders,  and 
at  the  same  time  resolved  that  its  charter  should  be  extended.     It 
was  held  that  this  was  not  such  a  dividend  of  profits  as  was  con- 
templated by  the  statute,  and  that  no  tax  was  leviable  against 
the  company  in  respect  of  it.^ 

§  2895.  Taxing  Prospective  Dividends  to  the  Corpora- 
tion.—While  a  dividend  which  has  been  declared  but  not  paid 
belongs  to  the  shareholders  distributively,*  and  is  in  strictness 
taxable  against  them,  although  in  form  the  tax  may  be  assessed 
against  the  corporation  and  collected  from  it,— yet  we  have  the 
authority  of  one  case  for  concluding  that  that  nondescript  species 
of  dividend,  which  consists  in  declaring  a  so-called  dividend  and 
then  reserving  it  and  paying  interest  upon  it  to  the  shareholder, 
is  taxable  to  the  corporation  as  an  element  to  be  included  in 
making  up  the  value  of  its  taxable /mucAzse.^ 

§  2896.  Taxing  the  Corporation  on  Dividends  Already 
Declared  and  Paid.— Adhering  to  the  principle  that  when  a 
dividend  is  declared,  the  money,  so  set  apart  and  segregated 
from  the  surplus  funds  of  the  corporation,  becomes  the  prop- 
erty of  the  shareholders   distributively,  and  is  held  in  trust  for 

1  Laws   of    New  York,    1880,    ch.  »  j^jf^. 

542,    as    amended  by  N.  Y.  Laws  of  *  Ante,  §§  2131,  2228. 

1881   ch  361.  ^  Boston   &c.   R.   Co.  v.  Common- 

2  People  V.   Albany  Insurance  Co.,      wealth,  100  Mass.  399. 

92N.  Y.  458,  461. 
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them  by  the  corporation  until  it  is  paid,^  it  may  be  concluded 
that,  after  a  dividend  has  been  thus  declared,  the  legislature  of  a 
State  has  no  power  to  pass  an  act  laying  a  tax  upon  the  corpora- 
tion in  respect  of  such  dividend ;  for  this  would  not  be  to  tax 
the  corporation  in  respect  of  its  property,  but  in  respect  of  the 
property  of  some  one  else.  It  would  be,  in  substance  and  effect, 
the  same  as  compelling  A.  to  pay  a  tax  upon  a  farm  or  a  chattel 
belono-inff  to  B.  If  it  could  be  assumed  that  the  legislature 
possesses  the  power,  by  a  retrospective  law,  of  compelling  a  cor- 
poration to  pay  a  tax  upon  a  dividend  already  declared,  a  statute 
will  not  be  interpreted  as  intended  to  have  this  effect,  unless 
such  interpretation  is  unavoidable.  This  is  more  clear  where,  at 
the  time  of  the  passage  of  the  act,  the  dividends  to  which  it  is 
sought  to  be  applied  as  against  the  corporation  have  not  only 
been  declared  but  have  been  paid.  Thus,  the  legislature  of 
Alabama  passed  a  revenue  law  which  was  approved  and  became 
operative  on  the  31st  day  of  December,  1868.  This  law  author- 
ized the  imposition  of  a  tax  of  three-fourths  of  one  per  cent  "  on 
all  dividends  declared  or  earned  and  not  divided  by  incorporated 
companies  created  under  the  laws  of  this  State,  to  be  assessed 
and  paid  by  the  companies  earning  the  same."  In  July  of  that 
year  an  insurance  company  declared  a  dividend  of  its  earnings 
and  profits,  of  $27,000,  and  divided  it  among  its  shareholders, 
a  few  of  them  receiving  payments  in  cash,  but  most  of  them 
receiving  it  in  the  form  of  credits  upon  notes  which  they  had 
given  in  settlement  of  their  indebtedness  to  the  corporation 
for  their  shares.  It  was  held,  and  on  the  plainest  grounds,  that 
the  statute  did  not  authorize  or  purport  to  authorize  a  tax  upon 
dividends  which  had  been  declared  and  paid,  and  that  the 
imposition  of  the  tax  was  illegal. ^ 

§  2897.   Taxing  Dividends  Paid  in  Reduction  of  Capital.  — 

The  distribution  which  a  corporation  makes  among  its  stock- 
holders of  the  funds  accumulated  as  capital  for  a  particular 
purpose,  under  a  resolution  providing  for  a  reduction  of  the  par 
value  of  the  capital  stock,  has  been  held  not  to  be  a  dividend 
within  the  meaning  of  a    statute  of  Pennsylvania^    subjecting 

1  Ante,  §§  2131 ,  2228.  ^  Pa.  Act  1879,  p.  112,  §  4. 

2  Citizens'  Mut.  Ins.  Co.  v.  Lott,  45  Ala.  185. 
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capital  stock  to  a  taxation  to    be  admeasured  upon    dividends 
declared  by  the  corporation.^ 

§  2898.    Taxing     Dividends    Arising    from    Damages   for 
Condemnation    of     the    Property  of    the    Corporation. — In 

determining  what  is  to  be  regarded  as  a  dividend,  within  the 
meaning  of  a  statute,^  upon  which  a  tax  against  the  capital  of 
a  corporation  is  to  be  admeasured  in  the  system  of  taxation  in 
Pennsylvania  already  referred  to,  it  has  been  held  that  where  a 
bridge  belonging  to  an  incorporated  bridge  company  has  been 
condemned  for  public  use,  by  being  declared  a  county  bridge 
under  another  statute ;  and  damages  have  been  awarded  to  the 
company  for  its  expropriation,  which  damages,  in  the  aggre- 
gate, are  in  excess  of  the  capital  stock  of  the  company;  and  the 
company,  electing  substantially  to  discontinue  its  business  as  a 
corporation,  divides  the  sum  so  awarded  among  its  stockholders 
in  proportion  to  the  shares  held  by  each,  — so  much  of  the  sum 
thus  divided  as  is  in  excess  of  the  capital  stock  of  the  company 
represents  a  profit  which  the  company  has  made  in  its  business, 
and  which  is  taxable  under  the  statute.'^ 

§  2899.   Taxing    the    Dividends    of    Xon-resident     Stock- 
holders.  The  Supreme  Judicial  Court  of  Massachusetts  have 

held  that  the  statute  of  that  State  providing  that  every  corpora^ 
tion  organized  under  a  charter,  or  under  general  statutes,  should 
resei-ve  from  each  dividend  one-fifteenth  part  of  that  portion 
thereof  which  was  due  and  payable  to  its  stockholders  residing 
out  of  the  commonwealth,  and  should  pay  the  same  as  a  tax  or 
excise  on  such  estate  or  commodity  to  the  treasurer  of  the  com- 
monwealth, —  is  unconstitutional  and  void.  If  the  imposition 
was  reo-arded  as  a  tax,  then  it  was  prohibited  by  that  clause  of 
the  constitution  of  Massachusetts  which  required  taxes  to  h■^ 
' '  reasonable  and  proportional . "  It  was  an  arbitrary  imposition , 
imposed  upon  non-resident  shareholders  merely.  No  such  im- 
position  was    imposed  upon    resident   shareholders;  nor  were 

1  Commonwealths.  Central Transp.  monwealth,  117  Pa.  St.  265;   s.   c.  20 
Co.,  145  Pa.  St.  89;  22  Atl.  Rep.  209.  Am.    &  Eng.  Corp.    Cas.  604;   11    Atl. 

2  Pa.  Act  of  June  7,  1879,  §  4.  Rep.   813;   10  Cent.  Rep.  809. 

3  Matson's  Ford  Bridge  Co.  v.  Com- 
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resident  shareholders  taxed  in  such  a  manner  that  this  imposi- 
tion upon  non-residents  could  be  regarded  as  "  proportional"  in 
respect  of  the  tax  laid  upon  the  shares  of  residents.  If  it  was 
to  be  regarded  not  as  a  tax,  but  as  an  excise,  it  was  still,  within 
a  previous  decision  of  the  court,^  beyond  the  power  of  the  legis- 
lature to  enact  it,  because  it  was  grossly  unequal  and  contrary 
to  the  principles  of  justice.  As  the  machinery  of  manufacturing 
corporations,  for  instance,  was  taxed  as  tangible  property  in 
Massachusetts,  the  result  of  this  imposition  was  "that  the  ex- 
cise is  not  only  imposed  upon  dividends  due  to  one  class  of 
stockholders,  and  not  on  those  due  to  another  class  in  the  same 
corporation,  but  a  higher  rate  of  excise  is  paid  by  non-resident 
stockholders  in  one  class  of  corporations  than  by  foreign  stock- 
holders in  all  other  corporations."  The  tax  was  also  held  to  be 
violative  of  that  provision  of  the  constitution  of  the  United 
States,^  which  secures  to  the  citizens  of  each  State  all  privileges 
and  immunities  of  citizens  of  the  several  States.^ 

§  2900.   Taxing  the  Dividends  of  Foreign  Corporations.  — 

There  is  an  unsatisfactory  decision  of  the  Court  of  Appeals  of 
New  York  upholding  a  statute  laying  a  tax  upon  the  dividends 
of  certain  corporations, /bre^p'/i  and  domestic,  "doing  business 
within  this  State."  So  much  of  the  statute  as  is  important  is 
as  follows:   "  Every  corporation,  joint-stock  company,  or  asso- 

1  Referring  to  Portland  Bank  v.  (Md.)  535,  554;  Craudall  v.  State,  10 
Apthorp,  12  Mass.  252,  255.  Conn.  339,  343.     These  cases  support 

2  Const.  U.  S.,  art.  IV.,  §  2.  the    general    proposition  that  a  tax- 

3  Oliver  v.  "Washington  Mills,  11  ing  law  of  a  State,  exempting  its 
Allen  (Mass.),  268.  The  opinion  in  own  citizens  from  taxation  or  excise, 
this  case  was  written  by  Bigelow,  C.  to  which  citizens  of  other  States  are 
J.,  a  judge  whose  opinions  seem  subjected,  violates  the  provision  of 
not  to  have  been  held  in  proper  esti-  the  Federal  constitution  above  re- 
mation,  either  in  Massachusetts  or  f erred  to.  In  Ward  v.  Maryland,  12 
elsewhere.  The  opinions  of  this  judge  Wall,  (U.  S.)  418,  430,  it  is  said:  "  It 
are  always  very  strong  and  clear.  His  will  be  sufficient  to  say  that  the  clause 
ciction  is  perfect.  Asa  judge,  he  was  plainly  and  unmistakably  secures  and 
the  equal,  if  not  the  superior,  of  Shaw,  protects  the  right  of  a  citizen  of  one 
On  the  proposition  that  the  tax  was  State  *  *  *  to  be  exempt  from  any 
violative  of  the  Federal  constitution,  higher  taxes  or  excises  than  are  im- 
the  learned  judge  cited:  Corfleld  v.  posed  by  the  State  upon  its  own  citi- 
Coryell,  4  Wash.  (U.  S.)  380,  381;  zens."  See  also  posi,  Ch,  117,  Art.  3. 
Campbell  v.  Morris,  3    Har.  &   McH. 
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citition  whatever,  *  *  *  now  or  hereafter  incorporated  or 
organized  hy  or  under  any  law  of  any  other  State  or  country, 
and  doing  business  in  this  State,"  etc,  "  shall  be  subject  to  and 
pay  a  tax,  as  a  tax  upon  its  corporate  franchise  or  business, 
into  the  treasury  of  the  State  annually,  to  be  computed  as  fol- 
lows: If  the  di^adend  or  dividends  made  or  declared  by  such 
corporation,  joint-stock  company,  or  association,  during  any  year 
ending  with  the  first  day  of  November,  amount  to  six  or  more 
than  six  per  centum  upon  the  par  value  of  its  capital  stock,  then 
the  tax  to  be  at  the  rate  of  one-quarter  mill  upon  the  capital 
stock  for  each  one  per  centum  of  dividends  so  made  or  declared ; 
or  if  no  dividend  be  made  or  declared,  or  if  the  dividend  or 
dividends  made  or  declared  do  not  amount  to  six  per  centum 
upon  the  par  value  of  said  capital  stock,  then  the  tax  to  be  at 
the  rate  of  one  and  one-half  mills  upon  each  dollar  of  valuation 
of  the  said  capital  stock  made  in  accordance  with  the  provisions 
of  the  first  section  of  this  act."  ^  It  was  held  that  this  statute 
was  valid  in  so  far  as  it  laid  a  tax  upon  a  foreign  corporation 
doino-  business  within  the  State,  and  that  it  was  a  tax  on  the 
business  of  such  corporation,  although  admeasured  upon  its 
dividends,  — although  the  tax  was  not  apportioned  upon  the 
amount  of  dividends  earned  ivithin  the  State,  or  upon  the 
amount  of  capital  stock  employed  within  the  State? 

§  2901.  Dividing  the  Dividend  Payable  within  Any  Year  so 
as  to  Defeat  Taxation.  —  Where  the  governing  statute  lays  a 
tax  upon  the  corporation  admeasured  by  any  dividend  which  it 
may  declare  in  excess  of  six  per  centum  upon  its  capital  stock, 
the  corporation  cannot,  it  has  been  justly  held,  defeat  the  stat- 
ute by  dividing  up  its  dividend  and  declaring  in  the  course  of 
the  year  fractional  dividends,  each  one  being  a  dividend  of  less 
than  six  per  cent;  but  the  dividend  which  is  taxable  under  such 
a  statute   is  to  be  measured  upon  the  aggregate  of    dividends 

1  Laws  N.  Y.  1880,  ch.  542;  as  York,  134  U.  S.  594;  affirming  s.  c. 
amended  by  Id.  1881,  ch.  361.  92  N.  Y.    328,  where  the  corporation 

2  People  V.  Equitable  Trust  Co.,  96  contesting  the  tax  was  a  domestic 
N.  Y.  387.  See  also  People  v.  Horn  company  and  where  the  tax  was  held 
Silver  Mining  Co.,  105  N.   Y.    76,  84.  valid. 

Compare  Home  Insurance  Co.  v.  New 

2073 


2  Thomp.  Corp.  §  2903.]     shares  considered  as  property. 

declared  within  the  revenue  year,  whether  the  statute  says  so  in 
terms  or  not.^ 

§  2902.  Illustration. —  This  is  well  illustrated  by  a  case  in  Penn- 
sylvania which  was  determined  under  a  statute  which  bears  on  its  face 
the  finger-marks  of  some  lawyer  whose  mind  had  been  sharpened,  but 
not  enlai'ged,  by  the  practice  of  his  profession.  Two  incorporated  pas- 
senger railroad  companies  were  merged  and  consolidated  under  the  title 
of  the  Eidge  Avenue  Passenger  Railroad  Company,  and  the  consohda- 
tion  was  confii'med  by  an  act  of  the  legislature  of  Pennsylvania. 
This  statute  authorized  an  increase  of  the  capital  stock  of  the  consol- 
idated company,  and  authorized  tlie  directors  to  declare  dividends  of 
the  profits  "  at  such  time  or  times  as  they  may  deem  expedient  "  ;  but 
with  the  proviso  "  that  the  said  company  shall  only  pay  into  the  treas- 
ur}^  of  the  city  of  Philadelphia,  for  the  use  of  said  cit}',  a  tax  of  six 
per  cent  upon  so  much  of  any  dividend  declared  wliich  may  exceed  six 
per  centum  upon  their  capital  stock. ' '  It  was  held  that  the  provision  for 
the  payment  of  an  annual  tax  on  "  any  dividend  declared,"  etc.,  con- 
templated that  a  tax  should  be  laid  upon  the  aggregate  of  dividends 
declared  in  any  one  year,  and  not  on  any  single  dividend.  The  com- 
pany, from  January,  1875,  to  October,  1879,  having  declared  numerous 
dividends,  no  one  of  which  exceeded  six  per  cent  upon  its  capital  stock 
paid  in,  but  the  total  dividend  in  each  year  did  largely  exceed  that 
amount, —  it  was  held  that  it  was  liable  to  pay  a  tax  of  six  per  cent  upon 
the  excess  of  such  aggregate  of  annual  dividends.  The  statute  was 
manifestly  concocted  to  enable  the  consohdated  railroad  company,  by 
declaring  frequent  dividends  during  the  year,  each  one  of  which  should 
be  less  than  six  per  cent,  to  declare  large  dividends  to  its  stockholders, 
and  at  the  same  time  evade  the  payment  of  any  tax  thereon ;  and  it 
was  evidently  unwittingly  enacted  by  the  legislature  in  the"  frame  of 
language  employed.  In  disregarding  its  letter  and  reaching  this  just 
result,  the  Supreme  Court  of  Pennsjdvania  proceeded  upon  the  propo- 
sition that  where  a  literal  construction  of  certain  words  in  a  statute 
imposing  a  tax  upon  the  dividends  of  a  corporation  would  place  it 
within  tlie  power  of  the  directors  to  declare  dividends  in  such  a  manner 
as  to  escape  all  taxation,  such  construction  will  not  be  adopted,  if  the 
act  is  reasonably  susceptible  of  any  other  construction  whereby  the 
revenue  may  be  secured.^ 

1  Conceded  in  People  v.  Albany  Ins.  ^  Philadelphia    v.    Kidge    Avenue 

Co.,  92  N.  Y.   458,   462.     So   held  in      Pass.  R.  Co.,  102  Pa.  St.  190. 
Philadelphia  v.  Ridge  Ave.  Passenger 
R.  Co.,  102  Pa.  St.  190. 
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§  2903.  Corporation  Estopped  by  its  Own  Declaration  of 
Dividends. — Although  the  State  may  not  be  bound  by  the 
declaration  of  dividends  ^Yhich  the  corporation  makes  —  that  will 
depend  upon  the  terms  of  the  particular  statute, —  yet  it  is  per- 
fectly clear  that  the  corporation  itself  will  be  estopped,  by  its 
own  declaration  of  dividends,  from  disputing  that  such  were  the 
proper  dividends  upon  which  a  tax  laid  upon  dividends,  or  upon 
capital  stock  and  admeasured  by  the  amount  of  dividends,  was 
to  be  assessed.^ 

§  2904.   Taxation  of  Dividends  Declared  through  Mistake. — 

Hence,  if  a  national  bank,  in  good  faith,  but  by  mistake, 
declares  a  dividend  or  makes  an  addition  to  its  surplus  or  contin- 
gent funds,  when  it  is  not  in  a  condition  to  do  so,  the  dividend 
or  addition  is  subject  to  Federal  taxation,  and  the  mistake  cannot 
be  corrected  by  the  coui-ts  by  way  of  permitting  a  recoupment, 
so  to  speak,  in  an  action  brought  against  the  bank  by  the  United 
States  to  recover  the  tax;  nor  can  it  be  recalled  or  rescinded 
after  the  time  comes  for  the  bank  to  make  its  return  to  the 


assessor 


2 


§  2905.  Taxation  of  Stock  Dividends.  —  Under  the  Penn- 
sylvania statutes  already  referred  to,  by  which  the  capital  stock 
of  corporations  is  taxable,  in  respect  of  the  amount  of  dividend 
which  the  corporation  declares,  in  the  form  of  a  percentage  upon 
the  dividends, 2  it  has  been  held  that  what  are  called  stock  divi- 
dends are  to  be  taken  into  consideration  in  admeasuring  such  a 
tax,  equally  with  cash  dividends.*  By  this  is  meant  dividends 
which  the  company  declares  out  of  its  profits,  but  which  it  pays 
by  issuing  new  shares  to  its  members  in  proportion  to  their  hold- 
ings of  existing  shares,  instead  of  making  a  payment  in  cash, — 
thus   capitalizing   a  portion   of  its  profit>,  increasing  its  share 

1  Citizens'     Passenger    R.    Co.    v.  ^  Central  Nat.  Bank  v.  United  States, 

Philadelphia,  49   Pa.  St.  251;  Atlantic  137  U.  S.  355;  affirming  s.  c.  24  Fed. 

&c.  Tel.  Co.  V.  Commonwealth,  C6  Pa.  Rep.  527,  which  reversed  s.  c.  15  Fed. 

St.   57;    Commonwealths.    Pittsburg  Rep.  223. 

&c.    R.  Co.,  74   Pa.  St.    83;  Bailey  v.  ^  Ante,  §  2892. 

Railroad  Co.,  106  U.  S.  109,  115;  Cen-  *  As  to  the  nature  of  such  dividends, 

tral  Nat.  Bank  v.  United  States,  137  U.  see  ante,  §  2167,  et  seq. 
S.  355,  365. 
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capital,  and  issuing  shares  in  respect  of  the  profits  capitalized.^ 
It  has  been  further  held,  but  upon  seemingly  unsatisfactory 
grounds,  that  where  a  corporation,  without  capitalizing  its  sur- 
plus by  a  formal  resolution,  and  issuing  shares  of  stock  to 
represent  it,  merely  invests  it  in  improvements,  the  amount  so 
invested  is  to  be  regarded  as  a  dividend  for  the  purpose  of  ad- 
measuring such  a  tax. 2 

§  3906.  When  Founded  on  a  Mere  Formal  Increase  of 
Capital.  —  On  the  other  hand,  where  the  corporation  merely 
makes  Skforvnal  increase  of  its  capital  stock  and  issues  new  shares 
to  its  members,  thus  changing  the  denomination,  but  not  the 
proportions,  of  their  holdings, —  but  without  dividing  any  incre- 
ment among  them,— this,  it  has  been  held,  though  in  form  a 
stock  dividend,  is  not  in  substance  and  fact  a  dividend  of  profits 
upon  which  a  tax  can  be  admeasured.  For  instance,  a  railroad 
company  leased  its  roads  to  another  corporation  for  999  years, 
at  a  rental  of  twelve  per  centum  per  annum  of  its  capital. 
The  lessor  company  increased  the  number  of  its  shares  seventy- 
one  per  cent,  the  par  value  of  both  the  original  and  increased 
shares  remaining  at  $50.  On  this  increased  stock  the  stock- 
holders were  to  receive  seven  per  cent,  this  being  the  same 
amount  which  they  would  have  received  on  the  original  number 
of  shares  at  twelve  per  cent.  It  was  held  that  the  capital  of  the 
company  was  not  subject  to  state  taxation,  to  be  admeasured 
upon  its  increase  of  stock,  on  the  theory  of  its  being  a  dividend 
on  profits.^ 

1  Commonwealth  v.  Cleveland  &c.  utes.  The  first  held,  and  seemingly 
K.  Co.   29  Pa.  St.  370.  on  the  soundest  grounds  and  on  the 

2  Lehigh  Crane  Iron  Co.  v.  Com-  most  obvious  meaning  of  the  statute, 
monwealth,  55  Pa.  St.  448,  451.  that  interest-bearing  scrip,  distributed 

3  Commonwealth  v.  Pittsburg  &c.  R.  among  the  shareholders  of  a  railroad 
Co.,  74  Pa.  St.  83,  92.  On  the  subject  company  to  represent  profits  which 
of  the  taxation  of  scrip  dividends,  two  had  been  used  in  improving  and  ex- 
decisions  of  the  Supreme  Court  of  the  tending  its  property,  constituted  a 
United  States  in  a  case  arising  under  scrip  dividend  within  the  meaning  of 
section  122  of  the  Federal  Internal  the  statute,  and  was  taxable  as  such. 
Revenue  Law  as  enacted  in  18G4  Bailey  v.  Railroad  Co.,  22  Wall.  (U. 
and  amended  in  1866  (13  U.  S.  Stat.  S.)  604.  The  second,  which  arose  on 
at  Large  284;  as  amended  by  act  of  a  second  writ  of  error  in  the  same 
July  13,  18GG;  14  Id.  138),  may  furnish  case,  construes  the  statute  as  intend- 
analogies  for  the  decision  of  similar  iug  to  confine  the  tax  to  dividends  of 
questions    arising    under    other  stat-  annual  profits,  a  meaning  which  can 
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§  2907.  When  Tax  Measured  by  Dividend  on  Paid-up 
Capital. —  Under  the  scheme  of  taxing  capital  by  admeasuring 
the  tax  on  dividend  in  vogue  in  Pennsylvania,^  it  has  been  held 
that  the  tax  is  properly  measured  upon  dividends  declared  on  the 
paid-up  ccqntal  of  a  company  ;  and  the  words  **  capital  stock," 
providing  for  the  tax  admeasured  on  dividends,  have  been  held 
to  refer  to  the  stock  actually  subscribed  and  paid  in,  and  not  to 
p)otential  or  authorized  capital  stock.^  This  is  especially  true 
where  the  charter  or  governing  statute  merely  lays  a  tax  upon 
dividends  when  they  exceed  a  certain  per  cent  per  annum.  If, 
under  such  a  statute,  the  dividends  were  computable  upon  nom- 
inal or  theoretical  capital,  the  corporation  could,  by  merely 
increasing  its  theoretical  capital,  keep  the  dividends  below  the 
statutory  per  centum  and  defeat  the  payment  of  the  tax 
entirely,^ 

§  2908.  Taxation  of  Corporate  Property  Represented  by 
Interest-bearing  Stock  Certificates. —  The  qualities  of  interest- 
bearing  share  certificates  have  already  been  considered  in  differ- 
ent relations.*  It  remains  now  to  refer  to  decisions  to  the  effect 
that  the  issuing  by  a  corporation  of  share  certificates  which 
recite  in  substance  that  the  stockholders  named  therein  have  an 
interest  in  the  property  of  the  corporation  to  the  amount  therein 
specified,  upon  which  the  company  agrees  to  pay  interest, 
reserving  the  right  to  redeem  the  certificate  upon  ten  days' 
notice,  by  paying  the  amount  in  money  or  in  stock,  does  not 
affect  the  statute  and  the  undistributed  surplus  profits  of  the 
corporation  which  may  be  supposed  in  some  way  to  be  represent- 
ed by  such  certificates.     The  certificates  are  looked  upon,  not 

nowhere  be  found  in  the  language  of  Bank  v.  United  States,  137  U.  S.  355; 
the  act,   and  which  gives  away   the  affirming  s.  c.  24  Fed.  Rep.  577,  which 
rights  of  the  government  to  the  rail-  reaffirmed  s.  c.  15  Fed.  Rep.  222. 
road  company  in  a  manner  calculated  ^  Ante,  §§  2890,  2892, 
to  excite  painful  reflections.     Bailey  u.  2  Philadelphia  v.  Ridge  Ave.  Pas- 
Railroad  Co.,  106 U.  S.  109,  Mr.  Justice  senger  R.  Co.,  102  Pa.  St.  190. 
Harlan,  dissenting.     That  the  tax  on  3  Citizens'  Passenger  R.  Co.  i-.Phil- 
dividends  under  section  120  of  the  same  adelphia,  49  Pa.  St.  251, 255,  The  courts 
aet  as  amended  by  the  act  of  July  13,  say,     among    other    forcible    things, 
1866,  covered  amounts  retained  by  the  that  "  dividends  were  due   to  capital 
corporation  to  pay  State  taxes  assessed  and  not  to  mere  moonshine." 
against  the  shares:     Central  National           ■*  Ante,  §§  2239,  23G2. 

2077 


2  Thorap.  Corp.  §  2913.]     shares  considered  as  property. 

as  a  division  of  any  surplus  profits  in  prmsenti,  but  as  an  agree- 
ment to  divide  at  some  future  time.  They  are  not  regarded  as 
creating  an  indebtedness,  since  they  do  not  entitle  their  holders, 
of  their  own  mere  will,  to  demand  from  the  corporation  the  pay- 
ment of  any  sum  except  the  semi-annual  installments  of  interest. 
The  conclusion  is,  that  whatever  surplus  exists  in  the  hands  of  the 
company  is  liable  to  an  assessment  for  taxes  as  the  property  of 
the  company,  notwithstanding  the  fact  that  such  certificates,  to 
a  larger  amount  than  the  surplus,  may  be  outstanding. ^ 

Article  VII.     Questions    Relating  to  Assessment  and  Collection. 

Section  Section 

2913.  Certainty  of   description  in  as-      291G.  Corporations  may  contest  such 

sessment:  "  mining  stock  " —  a  tax. 

bank  stock.  2917.  Taxation  of   shares  held  under 

2914.  Assessing  upon    corporation    a  mortgage  or  pledge. 

tax  against  shareliolders. 

2915.  Statutes  under  which  tliis  mode       2918.  Lien  of  taxes  upon  sliares. 

of  taxation  not  applied.  2919.  Some  questions  of  procedure. 

§  S913.  Certainty  of  Description  in  Assessment:  "  Mininsr 
Stock  "  —  "  Bank  Stock."  — The  rule  as  to  the  degree  of  cer- 
tainty required  in  describing  personal  property  in  assessments  for 
taxation  is  said  to  be,  that  the  property  shall  be  so  described 
that  the  tax  payer  may  hnow  for  luliat  he  is  beirig  taxed?  It  is 
further  to  be  observed  that  it  is  probable  that  the  revenue  laws 
of  all  the  States  require  property  owners  to  list  and  return  their 
property  for  taxation,  and  provide  that  where  this  is  not  done 
the  assessors  shall  make  the  assessment  from  the  best  informa- 
tion they  can  get,  sometimes  adding  penalties  for  the  delinquency 
of  the  property  owner.  In  dealing  with  the  question  of  the  suffi- 
ciency of  description  of  personal  property  in  a  tax  assessment, 
it  has  been  well  observed,  in  view  of  the  existence  of  such  a 

1  People  V.  Assessors,  76  N.  Y.  202;  2  gan  Francisco  v.  Flood,    64  Cal. 

affirming  s.  c.    16   Hun  (N.  Y."),  196.  504,  506;  People  v.  Home  Ins.  Co.,  29 

To  the  same  effect,  see  People  v.  New  Cal.  534,  549;  Goddard  v.  Seymour,  30 

York   Tax    Com'rs,  28  llun    (N.  Y.),  Conn.  394,397;  Hamersley  u.  Franey, 

261.     Stock    dividends     not    taxable  39  Conn.  176;  Monroe  v.  New  Canaan, 

under  Federal  Revenue  Act  of  1862,—  43  Conn.  309,  312;  Adam  v.  Litchfield, 

see  Chicago  &c.  R.  Co.  v.  Page,  1  Biss.  10  Conn.  127,  131 
(U.  S.)  461. 

2078 


TAXATION  OF  SHARES.      [2  Thomp.  Coip.  §  2914. 

statute:  "  The  description  in  question  was  made  either  from  a 
list  furnished  by  defendant,  or  some  one  on  his  behalf  and  by 
his  authority ;  or,  no  list  having  been  so  furnished,  it  was  of  neces- 
sity made  by  the  assessor.  If  the  description  was  taken  from 
a  list  furnished  by  the  defendant,  or  some  one  on  his  behalf  and 
by  his  authority,  he  ought  not  to  be  heard  to  complain  of  the 
insufficiency  of  the  description.  If  made  by  the  assessor  without 
the  aid  of  such  list,  the  assessor  has  given  a  description  as  certain 
as  could  reasonably  be  required  of  him,  and  under  such  circum- 
stances the  defendant's  objection  to  the  assessment  should  not 
be  regarded."^  These  premises  considered,  it  may  readily  be 
concluded  that  the  most  general  words  of  description  will  be 
held  sufficient.  Accordingly,  it  has  been  held,  under  a  statute 
enacting  that  the  assessment-roll  or  book  shall  show  "  all  per- 
sonal property,  showing  the  number,  kind,  amount,  and  quality, 
but  a  failure  to  enumerate  in  detail  such  personal  property  does 
not  invalidate  the  assessment, — "  ^  that  a  description  as  general  as 
"  mining  stock  "  is  allowable, —  the  court  adding:  "  The  words 
used  in  the  statute  were  intended  to  authorize  the  assessor  to  do 
just  what  was  done  here."^  In  another  State  an  assessment 
describing  certain  personalty  as  "  twenty  bank  stock,  $2,000," 
was  held  sufficient  as  a  description  of  twenty  shares  of  bank 
stock,  under  a  statute  requiring,  that  "  shares  owned  by  any 
person  resident  in  this  State,  of  the  capital  stock  of  any  bank," 
etc.,  be  set  in  the  list  of  such  owner.* 

§  2914.  Assessing  upon  the  Corporation  a  Tax  against 
ShareLolders. —  Man}'^  statutory  schemes  of  taxation,  for  the 
sake  of  greater  certainty  and  convenience  in  assessing  and  collect- 
ing taxes  upon  shares,  pursue  the  plan  of  assessing  such  taxes 
in  the  aggregate  against  the  corporation,  of  compelling  the  cor- 

1  San  Francisco  v.  Flood,  G4  Cal.  description.  In  People  v.  Sneath,  28 
504,  500,  opinion  by  Thornton,  J.  Cal.  612,  the  words   "  personal  prop- 

2  Cal.  Pol.  Code,  §  3650,  sub.  4.  erty  "  were  held  to  convey  a  sufBcient 

3  San  Francisco  v.  Flood,  64  Cal.  description.  In  Falkner  v.  Hunt,  16 
504.  Cal.  167,  it  was  said  that  an  assessment 

^  Monroe  v.  Town  of  New  Canaan,  s'ating  the  different  kinds  of  personal 
43  Conn.  309,  312.  In  People  v.  Mc-  property  would  be  a  compliance  with 
Creery,  34  Cal.  432,  434,  the  words  the  statute.  See  also  People  v.  Holla- 
"  money  loaned  "  were  held  a  sufBcient      day,  25  Cal.  300. 
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poration  to  make  payment,  and  of  allowing  the  corporation^  to 
deduct  the  same  from  dividends  accruing  to  the  shareholders, 
or  giving  it  a  lien  upon  their  shares,  or  giving  it  a  right  of  action 
against  them,  or  some  other  legal  remedy  for  its  reimbursement 
by  them.  It  has  been  held  in  many  cases  that  there  is  no  con- 
stitutional or  other  objection  against  such  a  statute.^  This  mode 
of  assessing  taxation  was  adopted  by  an  act  of  Congress  in 
respect  of  railroad  mortgage  bonds,  assessing  directly  against 
the  company  the  tax  laid  against  the  bondholders,  requiring  the 
company  to  pay  the  tax,  and  authorizing  it  to  deduct  and  with- 
hold the  same  from  all  payments  on  account  of  interest  or 
coupons. 2  It  was  held  valid  in  respect  of  State  taxation  of 
shares  of  national  banking  associations,  by  the  Supreme  Court 
of  the  United  States.^ 

§  2915.  Statutes  under  Whicli  This  Mode  of  Taxation  not 
Applied.  —  On  the  other  hand,  statutory  systems  are  found 
under  which  this  mode  of  taxation  is  held  inadmissible.  In  some 
States  this  method  has  existed,  but  has  been  abandoned  by  sub- 
sequent legislation.  Such  is  the  case  in  Tennessee,  where  the 
act  of  1873  changing,  it  seems,  the  prior  mode  of  assessing  for 
taxation  corporate  shares,  enacted  that  "  no  tax  shall  hereafter 
be  assessed  upon  the  capital  of  any  bank  or  banking  asso- 
ciation *  *  *  organized  under  the  authority  of  this 
State,  or  of  the  United  States;  but  the  stockholders  in  such 
banks  *  *  *  shall  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein,"  etc.  *  So,  the  Supreme  Court  of 
Missouri  in  18G0  erroneously  construed  the  national  banking  act 

1  Ottawa   Glass  Co.  v.  McCaleb,  81  Bank,  31  La.  An.  826.     See  also  Com- 

111.    55G,  559;  Street  Railroad  Co.  v.  monwealth  v.  New  York  &c.  R.   Co., 

Morrow,  87  Tenn.  406 ;  s.  c.  11  S.W.  348 ;  145  Pa.  St.  38 ;  22  Atl.  Rep.  212. 
2  L.  R.    A.  853;    Maltby  v.   Reading  2  Haight  v.  Railroad  Co.,   6  Wall. 

&c.  R.  Co.,  52  Pa.  St.  140;    Delaware  (U.  S.)  15. 

&c,  R.  Co.  V.  Commonwealth,  66  Pa.  ^  National  Bank  v.  Commonwealth, 
St.  64,  69;  Commonwealth??.  Lehigh  9  Wall.  (U.  S.)  353,  363.  The  doc- 
Valley  R.  Co.,  104  Pa.  St.  89,  trine  of  this  case  was  recognized  some 
lOG;  Commonwealth  ».  Delaware  &c.  years  later  in  Cummings  u.  National 
Canal  Co.,  123  Pa.  St.  694,  618;  Bank,  101 U.  S.  156. 
3.  c.  16  Atl.  584;  2  L.  R.  A.  798;  46  ^  Thomp.  &  S.  Tenn.  Code,  §  541c; 
Phila.  Leg.  Int.  191 ;  23  W.  N.  C.  216;  State  v.  Butler,  86  Tenn.  614;  s.  c.  8 
New  Orleans  v.  Louisiana  Savings  S.  W.  Rep.  686,  592. 
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as  requiiing  that  any  tax  imposed  by  State  authority  on  share- 
holders in  national  banking  associations  be  assessed  specifically 
against  the  shareholders,  and  not  against  the  capital  of  the  bank. 
It  held  that  the  applicatory  revenue  statute  of  Missouri  was  in 
consonance  with  the  act  of  Cougi-ess  in  this  respect.^  So,  a  sim- 
ilar statute  of  Louisiana,  providing  for  a  similar  mode  of  assess- 
ment and  collection  of  taxes  laid  upon  the  shares  of  corporations, 
was  held  not  to  apply  to  corporations  which  were  not  organized 
for  direct  pecuniary  gain,  such  as  the  New  Orleans  ('otton 
Exchange. 2  So,  it  has  been  held  in  two  cases  by  the  Circuit 
Coui-t  of  the  United  States  for  the  Eastern  District  of  Virginia 
(and  this  is  possibly  what  was  meant  by  the  Missouri  decision 
above  quoted)  that,  under  the  limitations  of  the  taxing  power  of 
the  States  imposed  by  the  national  banking  act,^  a  State  is  not 
authorized  to  tax  the  stock  of  a  bank  in  soUdo,  or  to  authorize 
it  to  be  so  taxed  by  the  city  within  which  it  does  business ;  but 
that  only  the  shares  of  individual  owners  residing  in  the  city  are 
taxable,  and  that  they  must  be  taxed  separately,  in  order  that 
the  shareholder  may  be  enabled  to  secure  the  deduction  from  their 
value  of  the  amount  of  his  personal  indebtedness,  which  deduc- 
tion is  allowed  by  the  State  revenue  law  in  other  cases.*  Under 
the  revenue  law  of  North  Carolina  in  force  in  the  year  1882,  it 
was  held  that  a  tax  laid  upon  shares  in  a  railway  company,  after 
the  expiration  of  an  exemption  elsewhere  referred  to  ^  was 
assessable  against  each  shareholder,  and  was  not  to  be  assessed 
against  the  corporation  and  paid  by  it.^ 

1  Lionberger  v.  Rowse,  43  Mo.  67;  the  difficulty  of  the  first  decision,  and 

s.  c.  affirmed  on  other  grounds,  9  Wall,  to  open  the  road  to  the  shareholder  to 

(U.  S.)  468.  secure    the    deduction     referred    to. 

2  New  Orleans  Cotton  Exchange  v.  That   any  scheme   of   State  taxation 
Assessors,  35  La.  An.  1154.  would  be  invalid  which  deprived  the 

3  Rev.  Stats.  U.  S.,  §5219;  ante,  §  corporate   shareholder    of    the    same 
2856.  deductions   which    were    allowed    in 

■*  Pirst  Nat.  Bank  v.  Richmond,  39  favor  of  moneyed  capital  in  the  hands 

Fed.  Rep.  309,  opinion  by  Hughes,  J. ;  of  other  citizens  of  the  State,  is  un- 

National  Bank  v.  Richmond,  42  Fed,  questionable,  in  view  of  many  Federal 

Rep.    877    (under     another    statute),  holdings.     Supervisors  r.  Stanley,  105 

opinion    by    Bond,    J.      Some    doubt  U.  S.  305;  ante,  ^  2868,  et  seq. 
would  seem  to  attend  the  soundness  ^  Ante,  §  2829. 

of  the  second  of  these  decisions,  as  the  ^  Raleigh  &c.  R.  Co.  v.  Wake  Co., 

statute  of    Virginia    set    out    In    the  87  N.  C.  414,  426. 
opinion  was  evident! v  framed  to  meet 
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§  291G.   Corporation  may  Contest  Such  a  <Tax. —  If    a    tax 

against  the  shareholders  can  be  lawfully  laid  and  enforced  against 
the  corporation,  it  must  follow,  on  correlative  lines  of  reasoning, 
that  the  corporation  has  a  locus  standi  in  court  to  contest  the 
validity  of  the  tax,  in  particular  cases,  upon  any  ground  which 
would  be  available  to  the  shareholder  if  the  tax  had  been  laid 
directly  against  him.  It  would  be  contrary  to  the  plainest  justice 
for  the  State  to  say  to  the  corporation,  "  We  will  enforce 
against  you  this  tax  laid  upon  the  shares  of  your  members,  but 
we  will  not  allow  you  to  be  heard  in  court  in  their  behalf  for 
the  purpose  of  making  it  appear  that  the  tax  is  improperly 
laid . "  It  is  therefore  believed  that  all  the  courts  either  expressly 
or  impliedly  recognize  the  right  of  the  corporation  to  make  any 
defense  available  to  the  shareholders  against  taxes  thus  laid 
and  sought  to  be  enforced.  Thus,  in  a  case  in  Pennsylvania, it  was 
held  that  a  corporation  has  a  legal  standing  in  court  to  contest 
the  constitutionality  of  a  law  requiring  it  to  deduct,  from  the 
interest  due  on  its  obligations,  the  amount  of  the  tax  on  them, 
and  pay  it  into  the  treasury,  instead  of  paying  it  to  the  holders 
of  the  securities.^ 

§  2917.  Taxation  of  Shares  Held  under  Mortgage  or 
Pledge. —  Under  a  statutory  system  under  which  the  tangible 
property  of  corporations  is  assessed  to  the  corporation  at  its 
place  of  residence,  and  its  capital  is  assessed  to  its  shareholders 
distributively,  and  each  shareholder  is  allowed  a  deduction  to  the 
extent  of  his  proportion  of  the  value  of  the  assessed  property 
of  the  corporation, —  it  has  been  held  that  railroad  shares,  held 
by  a  bank  in  pledge,  as  collateral  security  for  the  payment  of  a 
debt,  are  not  taxable  to  the  bank,  but  are  taxable  to  the  mort- 
o-asor,  he  being  their  owner.^  But,  under  a  similar  system, 
where  a  railroad,  company  issued  directly  to  a  bank  a  certificate 
for  fifty  shares  of  its  capital  stock,  to  secure  its  note  for  five 
thousand  dollars,  discounted  by  the  bank,  it  was  held  that  the 
bank  was  rightly  assessed  as  the  absolute  owner  of  the  shares, 

1  Commonwealth  v.  Delaware  Div.  pare  Dodge  v.  Woolsey,  18  How.  (U. 

Canal  Co.,  123  Pa.  St.  594;  s.  c.  16  Atl.  S.)  331. 

Rep.  584;  2  L.   R.  A.  798;    46   Phila.  ^  Waltham    Bank  v.   Waltham,    10 

Leg.  Int.  191;  23  W.  N.  C.  216.     Com-  Met.  (Mass.)  .334. 
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and  that  jmrol  evidence  Avould  not  be  heard  to  show  that  its  title 
to  them  was  conditional  merely.  The  opinion  of  the  court,  so 
holding,  is  somewhat  obscure  ;  but  the  court  seems  to  have  been 
impressed  with  the  conclusion  that  the  note,  which  was  secured 
by  the  pledge  of  the  shares,  had  become  a  part  of  the  capital  of 
the  bank,  so  that  it  would  be  reached  for  taxation  through  the 
taxation  of  the  shares  of  the  bank  in  the  hands  of  its  share- 
holders; and  that,  the  shares  of  the  railroad  company,  issued  to 
the  bank  to  secure  the  note,  would  escape  taxation  altogether, 
unless  taxed  as  the  property  of  the  bank.^  The  difficulty  of  this 
case,  however,  lay  in  the  fact  that  the  shares  were  issued  by  the 
corporation  directly  to  the  bank,  which  made  the  bank  their  legal 
owner  in  form,  and  probably  as  a  matter  of  law;  since  there 
could  be  no  other  legal  owner,  as  they  had  been  issued  to  no 
other  person,  and  as  the  corporation  could  not  own  its  own 
shares.^  An  ordinary  pledge  of  corporate  shares,  by  the  holder 
to  whom  the  certificate  has  been  issued  or  transferred,  to  his 
creditor  to  secure  his  debt,  stands  on  a  very  different  footing. 
Such  a  pledge,  as  we  have  already  seen,  does  not,  in  the  absence 
of  an  express  agreement  to  that  effect,  pass  the  legal  title  to  the 
pledgee,  but  that  title,  together  with  the  right  to  vote,  remains 
in  the  pledgor.^  It  is  therefore  a  sound  conclusion  that  corpo- 
rate shares  pledged  as  collateral,  with  power  to  the  pledgee  to 
transfer  them  to  his  own  name  and  to  sell  them  if  the  loan  is  not 
paid,  but  w^hich  remains  on  the  books  in  the  name  of  the  pledgor, 
are  taxable  in  the  name  of  the  latter.*  So,  it  has  been  held  that 
a  person  who  subscribes  for  shares  in  a  banking  corporation, 
and  pays  a  part  of  the  amount  of  his  subscription,  and  then 
conveys  the  shares  to  the  bank  to  secure  the  residue,  is  liable 
to  be  taxed  on  the  amount  thus  paid  in,  as  the  owner  of  the 
stock. 5 

1  Augusta  Bank  v.  Augusta,  36  Me.      S.    F.    Belknap's    note."      The    cast- 
255.  turned    chiefly    on    the    language    of 

2  Ante,  §  2964,  et  seq.     In  Waltham      statutes. 

Bank    v.    Waltham,  10  Met.    (Mass  )  3  ^ij^e,  §  2619. 

334,  the  pledgor  of  the  shares  seems  *  Ratterman  v.  Ingalls,  48   Oh.    St. 

to  have  procured  the  corporation  to  468;  s.  c.  28  N.  E.  Rep.  168;  aff'g  s.  c. 

issue  a  new  certificate  directly  to  the  24  Oh.  L.  J.  433. 

pledgee    "as    collateral    security    for  ^  Xucker  ».  Aiken,  7  N.  H.  113. 
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2918.  Lien  of  Taxes  upon  Shares. — The  lien  of  taxes 
laid  upon  corporate  shares  depends  upon  particular  statutory 
systems,  and  perhaps  no  general  principle  can  be  stated  which 
runs  through  the  subject.  Until  the  Missouri  act  of  March  10, 
1871,  providing  a  uniform  system  of  assessing  and  collecting 
taxes  on  railroads,  railroad  property  was  not,  by  the  general  law, 
subject  to  taxation  in  specie.  The  only  form  of  taxation  pro- 
vided for  was  a  tax  against  the  shareholders  upon  their  shares ; 
and  for  this  there  was  no  lien  on  the  property  of  the  company  .^ 
An  actual  levy  or  seizure  will  have  substantially  the  effect  of  a 
lien;  but  this  will  not  be  in  a  strict  sense  a  possessory  lien,  since 
shares  of  stock,  being  incorporeal,  cannot  be  taken  into  custody, 
though  there  may  be  a  symbolical  seizure  and  custody,  where 
the  certificate  itself  is  seized.  In  a  case  in  Louisiana,  the  stat- 
ute provided  for  the  assessment  of  the  shares  against  the  cor- 
poration in  the  usual  way,  elsewhere  described  in  this  article, ^ 
by  the  officers  of  the  corporation  furnishing  a  list  of  the  share- 
holders to  the  assessor,  by  the  assessor  notifjiug  the  bank  of  the 
assessment,  after  which  the  taxes  thus  assessed  against  the  bank 
were  payable  by  the  bank.  Under  this  statute  the  following 
question  was  supposed  to  be  raised  on  the  record  in  one  case  ; 
If  the  corporation  has  sufficient  possession  of  the  shares,  not- 
withstanding the  certificates  evidencing  the  ownership  of  the 
respective  shareholders  were  not  in  its  keeping  or  actual  custody, 
to  enable  the  assessor  to  make  a  valid  assessment  of  them  at  the 
situs  of  the  corporation,  is  not  that  possession  sufficient  to  enable 
the  tax  collector  to  effect  a  valid  seizure  of  them  in  the  same 
manner?  Though  it  seems  to  the  author  that  the  question  was 
merely  a  speculative  one,  yet  the  court  dealt  with  it  by  reason- 
ing, in  substance,  and  on  the  authority  of  a  previous  decision 
of  the  same  court  discussing  the  mode  of  levying  a  fieri  facias 
upon  bank  shares,^  that  shares  of  stock  in  a  corporation,  evi- 
denced by  a  certificate  in  the  hands  of  the  shareholder,  are 
incorporeal  rights  in  the  funds  and  assets  of  the  corporation, 
which  can  be  seized,  either  by  taking  possession  of  the  certifi- 
cates themselves,  or  by  seizing  the  interest  of  the  shareholder  in 

^  State  V.  St.  Louis  &c.  E.  Co.,  77  ^  Harris  v.  Bank  of  Mobile,  5  La. 

Mo.  202.  An.  538. 

2  xhite,  §  2014. 
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the  assets  and  property  of  the  corporation,  by  giving  notice  to 
the  proper  officers  thereof.  And  further,  that  the  inability  of 
a  tax  collector  to  seize  the  corporeal  evidence  of  the  right,  — 
that  is  to  say,  to  get  possession  of  the  certificate,  —  does  not 
prevent  the  collector  from  seizing  the  right  itself,  by  notifying 
the  keeper  of  the  subject-matter  of  the  right,  that  is  by  notify- 
ing the  corporation.  The  court  further  reasoned  that  certificates 
of  shares,  not  being  negotiable,  cannot  be  sold  to  the  prejudice 
of  the  lien  created  by  such  a  seizure. ^ 

§  2919.  Some  Questions  of  Procedure. — It  is  not  designed, 
in  treating  of  the  subject  of  the  taxation  of  corporate  shares,  to  enter 
hito  questions  of  procedure,  arising  under  the  statutory  systems  of  the 
different  States  ;  but  the  following,  which  have  come  under  the  eye  of 
the  author,  seem  worth  preserving :  Where  the  sole  defense  made  to 
an  information  Under  the  Kentucky  "  Auditor's  Agent  Act"  -  to  com- 
pel defendant  to  list  shares  of  corporate  stock  owned  by  him,  for  taxa- 
tion, is  that  the  stock  is  not  liable  to  taxation,  an  objection  that  the 
information  proceeds  for  an  assessment  of  the  shares  of  stock,  as  such, 
for  taxation,  while,  if  taxable  at  all,  they  are  by  law  taxable  as  surplus 
only,  is  waived.^  -  -  -  -  In  Penns3dvania,  a  manufacturing  cor- 
poration, claiming  as  exempt  from  taxation  shares  of  stock  in  other 
corporations  owned  by  it,  on  the  ground  that  they  were  taken  in  ex- 
change for  its  own  manufactured  products,  has  the  burden  of  estab- 
lishinof  that  fact."* 


1  Patker  v.  Sun  Ins.  Co.,  42  La.  *  Commonwealth  v.  Westinghouse 
An.  1172;  s.  c.  8  South.  Eep.  618;  32  Air  Brake  Co.,  151  Pa.  St.  276;  s.  c. 
Am.  &  Eng.  Corp.  Cas.  334.  24  Atl.  Kep.  1111 ;  Id.  1113.     How  far 

2  Ky.  Act  of  April  29,  1880.  *"  courts  will    correct  erroneous    valua- 

3  Whitaker  v.  Brooks,  90  Ky.  68;  tions:  Raleigh  &c.  R.  Co.  v.  Wake  Co., 
s.  c.  13  S.  W.  Rep.  355.  87  N.  C.  414,422. 
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